MONTANA
ADMINISTRATIVE
REGISTER

2024 |ISSUE NO. 10
MAY 24, 2024
PAGES 1085-1256




MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 10

The Montana Administrative Register (MAR or Register), a twice-monthly publication,
has three sections. The Proposal Notice Section contains state agencies' proposed
new, amended, or repealed rules; the rationale for the change; date and address of
public hearing; and where written comments may be submitted. The Rule Adoption
Section contains final rule notices which show any changes made since the proposal
stage. All rule actions are effective the day after publication of the adoption notice
unless otherwise specified in the final notice. The Interpretation Section contains the
Attorney General's opinions and state declaratory rulings. Special notices and tables
are found at the end of each Register.

Inquiries regarding the rulemaking process, including material found in the Montana
Administrative Register and the Administrative Rules of Montana, may be made by
calling the Secretary of State's Office, Administrative Rules Services, at (406) 438-
6122.
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the adoption of NEW ) NOTICE OF PUBLIC HEARING ON
RULE | pertaining to Education ) PROPOSED ADOPTION
Savings Accounts )

TO: All Concerned Persons

1. On June 17, 2024, at 10:00 a.m., the Office of Public Instruction (OPI) will
hold an in-person public hearing at the OPI building at 1300 11th Avenue, Helena,
Montana, to consider the proposed adoption of the above-stated rule. Details about
remote participation via the ZOOM meeting platform will be available prior to the
hearing at https://opi.mt.gov/Families-Students/Parent-Resources/Education-
Savings-Account.

2. OPI will make reasonable accommodations for persons with disabilities
who wish to participate in this rulemaking process or need an alternative accessible
format of this notice. If you require an accommodation, contact OPI no later than
5:00 p.m. on June 10, 2024, to advise us of the nature of the accommodation that
you need. Please contact Brian O'Leary, Office of Public Instruction, 1300 11th Ave,
Helena, Montana, 59601; telephone (406) 444-3559; fax (406) 444-2893; or e-mail
brian.o'leary@mt.gov.

3. The rule proposed to be adopted is as follows:

NEW RULE | EDUCATION SAVINGS ACCOUNTS (ESA) (1) Application
process:

(a) Two time periods each year are established during which a student's
parent, as defined in 20-7-1703, MCA, may notify the superintendent of public
instruction of their intent for their student to participate in the program through the
ESA application process. Those two time periods are established as May 1 through
June 1 and November 1 through December 1.

(2) Student Eligibility:

(a) Eligibility under the qualified student requirements will be determined
through the secure application process located on the Office of Public Instruction
(OPI) website. A parent must provide all necessary documentation required in the
application process and meet the disability, age, and enrollment requirements of 20-
7-1703, MCA, and 20-7-1706, MCA; and

(b) OPI will notify the parent within 30 days of the close of the application
window of their student's eligibility for the program.

(3) ESA Contract:

(a) Once OPI determines that the student is qualified and eligible for the ESA
program, OPI will send a contract to that student's parent for the parent to execute
and return to OPI; and

(b) prior to the parent requesting any reimbursement, the ESA contract must
be completed by all parties. Contracts must be executed and returned to OPI no
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later than July 15 and January 15, or the applicant must re-apply during the next
application period.

(4) The ESA student amount will be calculated per the formula established in
20-7-1703(2), MCA. The amount is calculated as the sum of:

(a) Data-for-achievement payment under 20-9-306, MCA;

(b) Indian Education For All payment under 20-9-306, MCA;

(c) per-ANB amounts of the instructional and related services block grants
under 20-9- 321, MCA; and

(d) per-ANB entitlement amount under 20-9-306, MCA, multiplied by the ratio
of school district adopted budget to district maximum general fund budget in the prior
year in the district in which the student is included in for the ANB purposes under the
program.

(5) Notification:

(a) OPI will provide ESA calculations related to participating students to each
affected resident school district before the August and January school base aid
payments are made. If OPI terminates a student from the ESA program in
accordance with 20-7-1706(3), MCA, OPI will notify the affected resident district
within 20 days of the termination date.

(6) Accounting guidance:

(a) The school districts must remit the funds to OPI based on the allocation
calculation related to the prior month BASE aid distribution received by the school
district. School districts shall remit to the OPI the amount calculated for each
participating student by no later than the tenth of the month following each BASE aid
distribution. OPI will provide guidance to the affected resident school districts on the
method for remitting the required funds to OPI.

(7) Trust account:

(a) 95% of the money is to be deposited in the ESA trust fund account for
each student and 5% of the money is to be deposited in the ESA administration
state special revenue account; and

(b) Any trust interest that is earned will be accounted for individually for each
education savings account.

(8) Reimbursement procedure:

(a) OPI will provide each participating student's parent with both electronic
and paper processes to reimburse the parent for the purchase of allowable
educational resources from a student's trust account. Payments may not be made
that exceed the available balance in each student account. Reimbursement
requests that exceed the current available balance may be distributed as partial
reimbursements over multiple months as funds are deposited into the account
following each BASE aid remittance as set forth in (6)(a).

AUTH: 20-7-1706, MCA
IMP: 20-7-1704, 20-7-1706, MCA

REASON: The proposed rule would implement 20-7-1706, MCA, which requires the
Superintendent of Public Instruction to establish such rules as may be necessary for
administering the Students With Special Needs Equal Opportunity Education
Savings Account program. This rule is intended to provide clear timelines and
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procedures to the parent(s) of children with special needs who wish to participate in
the program.

4. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to Brian O'Leary, Office of Public Instruction, 1300 11th Avenue, Helena,
Montana, 59601; telephone (406) 444-3559; fax (406) 444-2893; or e-mail
brian.o'leary@mt.gov, and must be received no later than 5:00 p.m., June 21, 2024.

5. Richard E. Wootton, staff attorney at the Office of Public Instruction, has
been designated to preside over and conduct this hearing.

6. OPI maintains a list of interested persons who wish to receive notices of
rulemaking actions proposed by this agency. Persons who wish to have their name
added to the list must make a written request that includes the name, email, and
mailing address of the person to receive notices and specifies for which program the
person wishes to receive notices. Notices will be sent by email unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to the contact person in paragraph 4 or may be made by completing a request form
at any rules hearing held by OPI.

7. An electronic copy of this proposal notice is available through the
Secretary of State's website at http://sosmt.gov/ARM/Register.

8. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. The primary bill sponsor was contacted by email on May 14, 2024.

9. With regard to the requirements of 2-4-111, MCA, OPI has determined that
the adoption of the above-referenced rule will not significantly and directly impact
small businesses.

/s/_Robert Stutz s/ _Elsie Arntzen
Robert Stutz Elsie Arntzen
Rule Reviewer Superintendent of Public Instruction

Office of Public Instruction

Certified to the Secretary of State May 14, 2024.
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BEFORE THE MONTANA HISTORICAL SOCIETY
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT AND
REPEAL

In the matter of the amendment of )
ARM 10.121.501 and 10.121.701 and )
the repeal of ARM 10.121.502, )
10.121.503, 10.121.504, 10.121.702, )
10.121.703, 10.121.801, 10.121.803, )
and 10.121.804 pertaining to )
collection acquisition and select )
collection loans )

TO: All Concerned Persons

1. On June 14, 2024, at 9:00 a.m., the Montana Historical Society will hold a
public hearing on Zoom to consider the proposed amendment and repeal of the
above-stated rules. Interested parties may access the Zoom meeting in the
following way: https://mt-
gov.zoom.us/j/815560589957?pwd=eGJFSTFZanpHU3hYVjNoQIpNVVRrZz09

Meeting ID: 815 5605 8995

Password: 078161

Dial by Telephone

+1 646 558 8656

Meeting ID: 815 5605 8995

Password: 078161

Find your local number: https://mt-gov.zoom.us/u/kyyilCNkx

2. The Montana Historical Society will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Montana Historical Society no later than 5:00 p.m. on June 12, 2024, to
advise us of the nature of the accommodation that you need. Please contact Jenni
Carr, Montana Historical Society, 225 N. Roberts St., Helena, Montana 59620;
telephone (406) 444-1799; or email jenni.carr@mt.gov.

3. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

10.121.501 GENERAL GUIDELINES (1) The acquisition of materials
collections shall be the responsibility of the Board of Trustees and staff of the
Montana Historical Society. The eollection society's collections shall be

systematlcally expanded and shaII mterpret be |IIustrat|ve of the hentage |story of

Montana in partlcular and qenerallv of the Pacific Northwest Northern Rocky
Mountains, and Northern Great Plains regions and of the United States of America
when pertinent to Montana history.

MAR Notice No. 10-121-2401 10-5/24/24


https://mt-gov.zoom.us/j/81556058995?pwd=eGJFSTFZanpHU3hYVjNoQlpNVVRrZz09
https://mt-gov.zoom.us/j/81556058995?pwd=eGJFSTFZanpHU3hYVjNoQlpNVVRrZz09
https://mt-gov.zoom.us/u/kyyilCNkx

-1089-

(2) Sele-andfinal Final decisions on the acquisition of materials collections
shall be made by the director in conjunction with the superviser program manager of

the department program where the acquisition-is-made items will be maintained. A

list anrd-detailed-explanation of major acquisitions shall be submitted to the Board of
Trustees quanterly—epas—requ#ed as requested but no Iess than annuallv

5) (3) Items that may duplicate existing collections, er items of secondary
importance, or items unrelated to the heritage of Montana and the region may be
accepted provided that the donor fully understands and accepts in writing that the
items may be dlsposed of to the best advantage of the somety

matenat as prowded under state and federal Iaw AMAnv appralsals of thematenats
for-donationto items to be acquired by the society should shall be conducted by a

disinterested-third-party-expert an independent qualified appraiser in the field. The
donor shaII bear all costs mcurred in seeteng appralsals Petentral—deners—are

(5) Accession records shall be maintained as required for accreditation by

the American Alliance of Museums.

AUTH: 22-3-107, MCA
IMP: 22-3-107, MCA

REASON: These amendments are proposed to clarify standards for acquiring
collections. Deleted sections are in society policy.
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10.121.701 MUSEUM AND-GALLERIES LOANS TO SELECT
GOVERNMENT OFFICES Q%—Request—ﬁeHeans—ef—ma#entened—#ems—wﬂLbe

€3) (_) Ne The Montana Hlstorlcal Sometv may Ioan works of art may—be

loaned to select offices within the state capitol complex witheut with the approval of
a-majority-of the Board of Trustees. Loans of works of art will-be-confined are limited
to the following locations:

(a) Governor's Office;

(b) Governor's Mansion Official Residence;

(c) Lieutenant Governor's Office;
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(d) Office of the Speaker of the House; when-thelegislature-is-in-session-
(e) Office of the President of the Senate; when-thelegislature-is-in-session-

(f) Secretary of State's Office.

(2) The following conditions shall apply to works of art loaned to the abeve
offices in (1):

(a) Pieces may be chosen from eur a loan collection as established by the
museum eurator program manager.

(b) A maximum of five pieces may be borrowed by each of the abeve offices
in (1).

(c) Works may be borrowed for enly-ene-year the term of office of the elected

ofﬁcral and may be recalled at any time. Been&enebeyend—erqe—yeamnay—be

socretv may review the pleces on Ioan to assess the|r cond|t|on and conflrm their
location.

@) Al ; urinating the- I .' raviol

The borrowrnq office erI exercise care in the preservation of borrowed pieces. The

borrowed pieces may not be moved, altered, or treated in any way and may not
leave the custody of the borrower without permission in writing from the director of

the society.

©) o . . . \
they-are-hung No Ioaned pieces mav be reproduced for publlcatron wrthout the
written consent of the dlrector of the society.

MAR Notice No. 10-121-2401 10-5/24/24



-1092-

AUTH: 22-3-107, MCA
IMP: 22-3-107, MCA

REASON: These amendments are proposed to clarify standards for loaning art to
select government offices. Deleted sections are in society policy.

4. The Historical Society proposes to repeal the following rules:

10.121.502 MUSEUM AND GALLERIES ACQUISITIONS

AUTH: 22-3-107, MCA
IMP: 22-3-107, MCA

REASON: This information is in society policy.

10.121.503 LIBRARY ACQUISITIONS

AUTH: 22-3-107, MCA
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IMP: 22-3-107, MCA
REASON: This information is in society policy.

10.121.504 ARCHIVES ACQUISITIONS

AUTH: 22-3-107, MCA
IMP: 22-3-107, MCA

REASON: This information is in society policy.

10.121.702 LIBRARY LOANS

AUTH: 22-3-107, MCA
IMP: 22-3-107, MCA

REASON: This information is in society policy.

10.121.703 ARCHIVES LOANS

AUTH: 22-3-107, MCA
IMP: 22-3-107, MCA

REASON: This information is in society policy.

10.121.801 GRANT PROPOSALS

AUTH: 22-3-107, MCA; H.B. 871, 47th Legislature
IMP: 22-3-112, MCA

REASON: Cultural and aesthetic grants are administered by the Montana Arts
Council per Title 22, chapter 2, MCA.

10.121.803 GRANT CONDITIONS

AUTH: 22-3-107, MCA; H.B. 871, 47th Legislature
IMP: 22-3-112, MCA; H.B. 871, 47th Legislature

REASON: Cultural and aesthetic grants are administered by the Montana Arts
Council per Title 22, chapter 2, MCA.

10.121.804 DISBURSEMENT OF GRANT FUNDS

AUTH: 22-3-107, MCA; H.B. 871, 47th Legislature
IMP: 22-3-112, MCA; H.B. 871, 47th Legislature
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REASON: Cultural and aesthetic grants are administered by the Montana Arts
Council per Title 22, chapter 2, MCA.

5. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Jenni Carr, Montana Historical Society, 225 N. Roberts St., Helena,
Montana 59620; telephone (406) 444-1799; or email jenni.carr@mt.gov, and must
be received no later than 5:00 p.m., June 25, 2024.

6. Molly Kruckenberg, director of the Montana Historical Society, has been
designated to preside over and conduct this hearing.

7. The society maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by the society. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Written requests may be mailed or
delivered to the contact person in paragraph 5 or may be made by completing a
request form at any rules hearing held by the department.

8. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sosmt.gov/ARM/Register.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
10. With regard to the requirements of 2-4-111, MCA, the society has

determined that the amendment and repeal of the above-referenced rules will not
significantly and directly impact small businesses.

[s/ Molly Kruckenberg /s/ Jude Sheppard
Molly Kruckenberg Jude Sheppard
Rule Reviewer Board of Trustees President

Montana Historical Society

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT AND
REPEAL

In the matter of the amendment of
ARM 17.56.101,17.56.306,
17.56.1303, 17.56.1304, 17.56.1402,
17.56.1403, 17.56.1404, 17.56.1406,
and 17.56.1407 and the repeal of
ARM 17.56.1308, 17.56.1309, and
17.56.1409 pertaining to the Montana
Underground Storage Tank Installer
and Inspector Licensing and
Permitting Act

(UNDERGROUND STORAGE
TANKS)

N N N N S N S S S SN

TO: All Concerned Persons

1. On June 13, 2024, at 10:00 a.m., the Department of Environmental Quality
(department) will hold an in-person public hearing in Room 111 of the Metcalf
Building, at 1520 E. Sixth Avenue, Helena, Montana, to consider the proposed
amendment and repeal of the above-stated rules. Interested parties may also attend
the hearing electronically in the following ways:

https://mt-
gov.zoom.us/j/869659247407?pwd=UG1ZaGhIOEdhSFUwSS9iL1dwNE1JUTO09
Passcode: 275105
Or One tap mobile :
+12063379723,,86965924740#,,,,*275105# US (Seattle)
+12133388477,,86965924740#,,,,*275105# US (Los Angeles)
Or Telephone:
Dial(for higher quality, dial a number based on your current location):
+1 206 337 9723 US (Seattle)
+1 213 338 8477 US (Los Angeles)
+1 646 558 8656 US (New York)
Webinar ID: 869 6592 4740
Passcode: 275105
International numbers available: https://mt-gov.zoom.us/u/kepak32ifB
Or an H.323/SIP room system:
H.323: 162.255.37.11 (US West) or 162.255.36.11 (US East)
Meeting ID: 869 6592 4740
Passcode: 275105
SIP: 86965924740@zoomcrc.com
Passcode: 275105

2. The department will make reasonable accommodations for persons with
disabilities who wish to participate in this rulemaking process or need an alternative
accessible format of this notice. If you require an accommodation, contact the
department no later than 5:00 p.m. on June 3, 2024, to advise us of the nature of the
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accommodation that you need. Please contact the Department of Environmental
Quality at P.O. Box 200901, Helena, Montana 59620-0901; phone (406) 444-1388;
fax (406) 444-4386; or e-mail DEQMAR17-446@mt.gov.

3. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

17.56.101 DEFINITIONS For the purposes of this chapter and unless
otherwise provided, the following terms have the meanings given to them in this rule
and must be used in conjunction with those definitions in 75-11-203, 75-11-302, and
75-11-503, MCA.

(1) through (32) remain the same.

. | |. F . ’ PSI l 'SI | i
(34) through (82) remain the same, but are renumbered (33) through (81).

AUTH: 75-11-204, 75-11-319, 75-11-505, MCA
IMP: 75-11-203, 75-11-302, 75-11-319, 75-11-505, MCA

REASON: The department proposes the repeal of (33) "Implementing agency" as
the referenced source ARM 17.56.1004 was repealed in 2016 rendering its
continued use unnecessary.

17.56.306 PERIODIC TESTING OF SPILL PREVENTION EQUIPMENT
AND CONTAINMENT SUMPS USED FOR INTERSTITIAL MONITORING OF
PIPING AND PERIODIC INSPECTION OF OVERFILL PREVENTION EQUIPMENT

(1) remains the same.

(2) Testing conducted pursuant to (1) must be accomplished by a licensed
installer, or licensed compliance inspector, licensed junior installer, or licensed
compliance tester.

(3) through (7) remain the same.

AUTH: 75-11-505, 75-11-509, MCA
IMP: 75-11-505, 75-11-509, MCA

REASON: The department proposes to add "licensed compliance tester" and
"licensed junior installer" to the list of licensees who are authorized to conduct tests
pursuant to ARM 17.56.306(1). This amendment is necessary because of the
proposed changes to ARM 17.56.1403(1)(f), which would add these two licenses to
the list of license categories. The new license categories will allow individuals who
wish to complete testing and installations specific to the requirements of ARM
17.56.306(1) and 17.56.401(2) to obtain a license without the necessary experience
required for a full tank installer license or a full third-party compliance inspection
license. In addition, this amendment is necessary because of the proposed changes
to ARM 17.56.1403(1)(g) which would add "licensed junior installer" to the list of
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license categories. The addition of this new license category will allow companies to
train employees and utilize their skills for limited testing and repairs before they are
ready to become a full installer or inspector. "Licensed junior installers" will be
allowed to complete testing and installations specific to the requirements of ARM
17.56.401(2).

17.56.1303 INSTALLATION AND CLOSURE PERMIT REQUIREMENT--
APPLICATION (1) through (3) remain the same.

(4) The department shall notify an applicant if it determines that an
application is deficient. The department shall notify the applicant what information is
required for the application to be considered complete. The department shall hold
deficient applications pending the receipt of the required information. The
department shall issue the permit within 30 15 days of the department's issuance of
the final environmental review as required by Title 75, chapter 1, parts 1 and 2, MCA
receipt-of-the-complete-permit-application. If the applicant fails to submit the
required information within six months of receiving the department's deficiency
notice, the deficient permit application expires.

(5) and (6) remain the same.

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-209, 75-11-212, MCA

REASON: This proposal allows the department to approve a permit after it has
completed the required environmental review pursuant to the Montana
Environmental Policy Act (MEPA). Specifically, 75-1-208(4), MCA, states that
unless time limits for review are established elsewhere, MEPA's statutory time limits
for completion of the environmental review process apply. In such a case, an
agency has 90 to 180 days from the date the agency receives a complete
application to then complete an environmental review depending on which is
required under 75-1-208(4)(a), MCA. This proposal provides the department with
the time needed to perform that required review prior to issuing a decision on the
underlying permit.

17.56.1304 PERMIT APPLICATION REVIEW FEES (1) and (2) remain the
same.

(3) Subject to the limitation in (4), for the installation or closure of an
underground storage tank system, the permit applicant shall pay the following permit
application review fees:

(a) any application, or group of applications, proposing work at a facility that
includes the installation or closure of an underground storage tank $400 $161/permit
plus $0.02/gallon of tank capacity;

(b) any application solely for a minor installation $50 $80;

(c) any application solely for piping installation and/or closure:

(i) greater than 50 feet $400 $161;

(i) 50 feet or less $50 $80; and

(d) any combination of applications in (3)(b) and (c), or any other permit

application $1400 $161.
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(4) remains the same.

(5) Permit application review fees for installations, closures, or both; at one
facility or location must not exceed $750 $1208 per permit issued by the department.

(6) remains the same.

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-209, 75-11-212, MCA

REASON: The department has determined that reasonable necessity exists to
generally amend the fee rules to establish sufficient fees to enable the department to
effectively operate and implement the federal and state regulatory obligations. The
current fee structure was last updated in 2005. This fee proposal is intended to
simplify the existing fee structure, apply the fees equitably across the regulated
community, provide predictability, be commensurate with costs, and generate
sufficient revenue to meet department mandated tasks such as inspections of
facilities, reporting requirements to the Environmental Protection Agency (EPA) to
maintain state delegation for federal rules, and electronic record management
regarding tank sites and individuals licensed in underground storage tank (UST)-
related occupations. On average, over the past six years, UST expenditures are
greater than the revenues coming in, especially with database development, and
fiscal reserves cannot fully support the department program without adjusting fees.
Approximately half of the UST program funding comes from federal grant awards. In
2023 and 2024, the department compensated for this funding deficiency by relying
on general use EPA grant funding to operate the UST program. It is uncertain how
long the general use EPA grant funding will be available for use by the UST
program. For the department to carry out UST regulatory functions, as required by
statute and rule, license and permit fees must, at a minimum, keep up with inflation.
The department proposes the change to fees according to Bureau of Labor and
Statistics data, which shows an inflationary rise since 2005 on a $100 annual fee
now places that cost at $161. For fiscal year 2023, the UST program issued 312
UST construction permits (141 minors at $50 each, 127 majors at $100 each, and 44
majors with fees greater than $100 each). UST construction permit fees invoiced for
fiscal year 2023 were $38,913. The proposed changes would increase this number
by $25,500 going forward under the assumption that similar permit applications are
received.

17.56.1402 ELIGIBILITY FOR LICENSE (1) A person may not be granted
an-installer-orremover a license specified in ARM 17.56.1403(1) by the department
unless that person:

(a) through (4) remain the same.

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-210, 75-11-211, 75-11-214, 75-11-505, 75-11-509, MCA

REASON: The department proposes to strike specific license names and instead

reference ARM 17.56.1403 "License Categories" where they are individually listed
already. Listing individual license disciplines in ARM 17.56.1402 is redundant.
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17.56.1403 LICENSE CATEGORIES (1) There are five eight license
categories:

(a) through (c) remain the same.

(d) compliance inspectors, which includes those licensees who inspect
operating underground storage tank facilities for compliance with underground
storage tank regulations; and

(e) oversight inspectors, which includes those licensees who conduct
oversight inspections to verify accuracy of inspection reports submitted by
compliance inspectors-;

(f) compliance testers, which includes, but is not limited to, those licensees
who conduct triennial testing in accordance with ARM 17.56.306(1), and testing in
accordance with ARM 17.56.401(2);

(9) junior installers, which includes those licensees who may install, replace,
repair, or modify spill prevention equipment; containment sumps used for interstitial
monitoring of piping; and overfill prevention equipment. Licensees must obtain
construction permits for any permitted work before performing installations, repairs,
or modifications of the spill prevention equipment, containment sumps, and overfill
prevention equipment; and

(h) corrosion protection installers, which includes those licensees who can
only install corrosion protection on UST systems.

(2) through (8) remain the same.

AUTH: 75-11-204, MCA
IMP:  75-11-204, 75-11-210, 75-11-509, MCA

REASON: The "(f) compliance tester" and "(g) junior installer" were added as
license categories to increase the number of licensed personnel who can do minor
repairs or tests on underground storage tank systems in accordance with ARM
17.56.306 and 17.56.401(2). ARM 17.56.306 requires testing of spill prevention
equipment, containment sumps used for piping interstitial monitoring, and overfill
prevention devices to be completed by a licensed installer or compliance inspector.
Owners have a difficult time getting licensees out to their locations to make minor
repairs and perform required testing. This delay can result in violations or even
releases where funding eligibility may be denied due to repairs not being done. The
addition of these two categories allows for companies to train employees and utilize
their skills for limited testing and repairs before they are ready to become a full
installer or inspector. The new license categories allow individuals who wish to
complete testing and installations specific to the requirements of ARM 17.56.401(2)
to obtain a license without the necessary experience required for a full tank installer
license or a full third-party compliance inspection license. Some individuals prefer to
focus their work on testing and repairs specific to this type of equipment, rather than
license as third-party UST compliance inspectors or full UST installers. The amount
of work required throughout the state of Montana has increased significantly in
testing of spill containment devices, containment sumps, and overfill devices since
2018 when the additional testing mandates were added to the UST regulations.
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The addition of "(h) corrosion protection installer" is proposed for unique
situations of UST repair work where a corrosion protection specialist is essential to
complete a project. Current regulations require a full installer license to perform
specialty corrosion protection work; however, this work is often outside the
capabilities of a normal UST installer as it requires the specialized skills of a
corrosion protection professional.

17.56.1404 LICENSE FEES (1) remains the same.
(2) Licensing fees are as follows:

(a) license application and examination fee $100 $483
(b) annual license renewal fee $100 $483

o)—duph Y 06510

(3) and (4) remain the same.

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-210, 75-11-211, 75-11-509, MCA

REASON: The department has determined that reasonable necessity exists to
generally amend the fee rules to establish sufficient fees to enable the department to
effectively operate and implement the federal and state regulatory obligations. The
current fee structure was last updated in 2005. This fee proposal is intended to
simplify the existing fee structure, apply the fees equitably across the regulated
community, provide predictability, be commensurate with costs, and generate
sufficient revenue to meet department mandated tasks such as inspections of
facilities, reporting requirements to EPA to maintain state delegation for federal
rules, and electronic record management regarding tank sites and individuals
licensed in UST-related occupations. On average, over the past six years, UST
expenditures are greater than the revenues coming in, especially with database
development, and fiscal reserves cannot fully support the department program
without adjusting fees. Approximately half of the UST Program funding comes from
federal grant awards. In 2023 and 2024, the department compensated for this
funding deficiency by relying on general use EPA grant funding to operate the UST
program. It is uncertain how long the general use EPA grant funding will be
available for use by the UST program. For the department to carry out UST
regulatory functions, as required by statute and rule, license and permit fees must, at
a minimum, keep up with inflation. The department proposes the change to fees
according to Bureau of Labor and Statistics data, which shows an inflationary rise
since 2005 on a $100 annual fee now places that cost at $161.

The department also proposes to extend the licensing period from one year to
three years under ARM 17.56.1406(2). This proposal will assist in maintaining lower
fees, reduce resource expenditure by the department by minimizing the frequency of
applicant processing, decrease the paperwork burden on applicants, and provide
more consistent results on currently licensed individuals when searched by the
public.

The department receives few requests for duplicate licenses and proposes to
repeal the fee in (2)(c) as duplication of information from the department database
and can be efficiently extracted, with the cost absorbed by initial licensing fees.
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17.56.1406 LICENSE ISSUANCE, TERM, RESTRICTIONS (1) remains the
same.

(2) Alicense issued under this subchapter is valid for ene three calendar
year years beginning on March 1 of the year the license is issued and ending on the
last day of February efthe-following-year of the third year. A license under this
subchapter expires at the end of the annual triennial period;-unless-annual
registration-fees-are-paid-within-the-annualperiod. In addition, the licensee must
earn the required department-approved continuing education units within the
triennial period.

(3) through (5) remain the same.

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-210, 75-11-211, 75-11-509, MCA

REASON: The department proposes to extend the licensing period from one year to
three years under ARM 17.56.1406(2). This proposal will assist in maintaining lower
fees, reduce resource expenditure by the department by minimizing the frequency of
applicant processing, decrease the paperwork burden on applicants, and provide
more consistent results on currently licensed individuals when searched by the
public.

17.56.1407 LICENSE RENEWAL (1) A licensee who does not request a
change from the category of license currently held may renew the license within the
annual triennial period if the licensee completes a renewal application form provided
by the department, pays the license renewal application fee required by ARM
17.56.1404, and, before the conclusion of each triennial period, provide sufficient
proof that the continuing education requirements have been satisfactorily completed
as required by (3) or (4).

(2) remains the same.

(3) Licensed removers must complete at least one refresher training course
administered approved by the department for a total of four credit hours of
continuing education within the triennial period.

(4) All licensees not subject to (3) must complete at least two department-
approved continuing education courses for a total of 16 credit hours of continuing

education within the triennial period. One-course-mustbe-a-department-administered
refresher-training-course-

(5) remains the same.

(6) Alicensee, whose license has expired or who wants to change license
categories, is subject to the same licensing requirements as a new applicant,
including payment of the license application and examination fees and the
satisfactory completion of the written licensing examination.

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-210, 75-11-211, 75-11-509, MCA

MAR Notice No. 17-446 10-5/24/24



-1102-

REASON: The department proposes under (1) to amend language in consideration
of the proposed change to ARM 17.56.1406(2) in extending the licensing period from
one year to three years. This proposal will assist in maintaining lower fees, reduce
resource expenditure by the department by minimizing the frequency of applicant
processing, decrease the paperwork burden on applicants, and provide more
consistent results on currently licensed individuals when searched by the public.

The department proposes to remove the word "administered" in (3) and
replace it with "approved" as there are many training courses available online that
are not administered by the department but are "approved" pursuant to ARM
17.56.1408 that meet training requirements for licensing. Similarly, the requirement
that one course must be a "department-administered" refresher training for
licensees' continuing education has been removed in (4), reducing department
resource expenditure and offering more options and flexibility to licensees.

The department proposes to remove the word "written" in (6) as the term is
not clearly defined, and the administration of the licensing examination may take
alternate forms such as an electronic format.

4. The department proposes to repeal the following rules:

17.56.1308 INSPECTION IN LIEU OF LICENSED INSTALLER

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-209, 75-11-212, 75-11-213, MCA

REASON: The department proposes to repeal ARM 17.56.1308 as this service is
more appropriately provided by a private sector licensed installer. The department
also performs and prioritizes activities based on staffing availability and can
contribute a broader range of services to a greater number of stakeholders by
eliminating this department function.

17.56.1309 INSTALLATION AND CLOSURE INSPECTION FEES

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-209, 75-11-212, 75-11-213, MCA

REASON: The department proposes to repeal ARM 17.56.1309 as the proposed
removal of ARM17.56.1308 eliminates its necessity and renders it obsolete.

17.56.1409 DUPLICATE LICENSES

AUTH: 75-11-204, MCA
IMP: 75-11-204, 75-11-210, 75-11-509, MCA

REASON: The department proposes the repeal of ARM 17.56.1409 as the

department receives few requests for duplicate licenses and has subsequently
proposed to repeal the fee for them in ARM 17.56.1404. Duplication of licenses can
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be efficiently extracted from the department database by employees in a short
period of time, and the fiscal impact of this effort is absorbed by initial licensing fees.

5. Concerned persons may submit their data, views, or arguments
concerning the proposed action in writing to the Department of Environmental
Quality, at 1520 E. Sixth Avenue, P.O. Box 200901, Helena, Montana 59620-0901;
telephone (406) 444-1388; fax (406) 444-4386; or e-mail DEQMAR17-446@mt.gov,
and must be received no later than 5:00 p.m., June 21, 2024.

6. Paul Nicol, staff attorney for the department, has been designated to
preside over and conduct this hearing.

7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in paragraph 5 above or may be made by completing
a request form at any rules hearing held by the department.

8. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sosmt.gov/ARM/Register.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
10. With regard to the requirements of 2-4-111, MCA, the department has

determined that the amendment and repeal of the above-referenced rules will not
significantly and directly impact small businesses.

[s/ Sarah Christopherson /s! Christopher Dorrington
SARAH CHRISTOPHERSON CHRISTOPHER DORRINGTON
Rule Reviewer Director

Department of Environmental Quality

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF TRANSPORTATION

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the amendment of )

ARM 18.15.101, 18.15.504, )

18.15.801, 18.15.802, 18.15.803, and )
) NO PUBLIC HEARING
) CONTEMPLATED

18.15.805 pertaining to Alternative
Fuels

TO: All Concerned Persons

1. On June 24, 2024, the Department of Transportation (department)
proposes to amend the above-stated rules.

2. The department will make reasonable accommodations for persons with
disabilities who wish to participate in this rulemaking process or need an alternative
accessible format of this notice. If you require accommodation, contact the
department no later than 5:00 p.m. on June 14, 2024, to advise us of the nature of
the accommodation that you need. Please contact Aliselina Strong, Department of
Transportation, P.O. Box 201001, Helena, Montana, 59620; telephone (406) 444-
0806; fax (406) 444-9415; TTY Service (800) 335-7592 or through the Montana
Relay Service at 711; or e-mail astrong@mt.gov.

3. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

18.15.101 DEFINITIONS The following definitions apply in this chapter:

(1) remains the same

(2) "Alternative fuel" means a gas, liquid, or other fuel as defined in 15-70-
701, MCA.

(3) "Alternative fuel dealer" means a person who is licensed or required to be
licensed under 15-70-702, MCA, who delivers alternative fuel into the fuel supply
tank or tanks of a motor vehicle.

(2) through (22) remain the same but are renumbered (4) through (24).

AUTH: 15-70-104, 15-70-115, 15-70-522, MCA

IMP: 15-70-403, 15-70-419, 15-70-426, 15-70-430, 15-70-455, 15-70-501, 15-
70-502, 15-70-503, 15-70-511, 15-70-512, 15-70-513, 15-70-514, 15-70-521, 15-70-
522, 15-70-523, 15-70-527, MCA

REASON: The proposed amendment is necessary to reflect the changes to Montana
alternative fuel tax law as directed by 15-70-701, MCA, which was revised in 2023 to
reflect emerging technologies and alternative fuel types being used to propel motor
vehicle engines.

18.15.504 DYED SPECIAL FUEL (1) through (3) remain the same.

MAR Notice No. 18-197 10-5/24/24



-1105-

(4) Use of high sulphur dyed special fuel on public roads is prohibited by the
federal environmental protection agency (EPA),-as-setforth-in40-CEFR-80-29.
(5) through (7) remain the same.

AUTH: 15-70-104, 15-70-441,-60-2-204, MCA
IMP: 15-70-443;-60-2-+11, MCA

REASON: The amendment to ARM 18.15.504 is necessary as 40 CFR 80.29 is no
longer applicable.

18.15.801 ALTERNATIVE FUEL ENG-ANDLPG DEALER LICENSE (1) A

person may not act as an alternative fuel dealer a-compressed-naturalgas{CNG)-of

liquefied-petroleum-gas(LPG)-dealer in this state unless the person is a holder of a
valid alternative fuel dealer's license issued by the department ef Fransportation.

(2) Every alternative fuel dealer must apply for and obtain an alternative fuel
a-ENG-orLPG dealer license prior to distributing alternative fuel ENG-erLRPG
directly into the supply tank of a motor vehicle for highway use in this state.
Application for the alternative fuel GNG-erLPG dealer's license must be made on
forms provided by the department and must contain information the department
deems necessary. Upon receipt and approval of the application; the alternative fuel

dealer license will be |ssued anel—mast—be—eensmeue&s&d%played—at—the—deaier—s

(3) Every alternative fueI CNG-orLPG dealer who distributes fuel at more
than one location needs-only shall obtain one alternative fuel dealer license for all
locations and file a consolidated return. The alternative fuel dealer license must be

obtalned prlor to dlstrlbutlng fuel at any Iocatlon Ih&eﬂgma#lmenseuer—eepy—eﬁhe

EIQGiuek
(4) Upon cancellation or revocation of the alternative fuel dealer license or

discontinuance of distributing alternative fuel, CNG-orLPG-the-dealermustreturn

the-license-to-the-department—Tthe name and address of the person or firm

retaining records for audit purposes and-the-disposition-of-all-fuelinventories must
be provided to the department when-the license-isreturned.

AUTH: 15-70-104, MCA
IMP: 15-70-702, 15-70-703, 15-70-705, 15-70-706, 15-70-712, 15-70-713,
MCA

REASON: The proposed amendment is necessary to reflect the changes to Montana
alternative fuel tax law as directed by 15-70-701, MCA, which was revised in 2023 to
reflect emerging technologies and alternative fuel types being used to propel motor
vehicle engines.

18.15.802 QUARTERLY TAX RETURNS (1) Every alternative fuel dealer
must submit the quarterly tax return regardless of whether he the alternative fuel
dealer has distributed alternative fuel during the immediately preceding calendar
quarter. Failure to file the tax return will be considered sufficient cause for
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revocation of the alternative fuel dealer's license, and the alternative fuel dealer
license may be revoked as of that date.

(2) remains the same

(3) The department of Fransportation may accept alternative fuel CNG-and
LPG dealer tax returns without requiring a listing of all individual sales made by
those dealers.

AUTH: 15-70-104, MCA
IMP: 15-70-706, 15-70-713, 15-70-714, MCA

REASON: The proposed amendment is necessary to reflect the changes to Montana
alternative fuel tax law as directed by 15-70-701, MCA, which was revised in 2023 to
reflect emerging technologies and alternative fuel types being used to propel motor
vehicle engines.

18.15.803 ALTERNATIVE FUEL DEALER RECORDS--AUDIT (1) Every
alternative fuel dealer shall maintain all records necessary to support their
alternative fuel GNG-orLPG tax returns. The records must aceountfor-all-changes
to CNG-or LPG-and-must include:

(a) arecord of alternative fuel receipts together with invoices, bills of lading,
and other documents relative to the acquisition of alternative fuel; and

(b) arecord of alternative fuel disbursements together with the invoices, as
well as bills of lading, and other documents relative to the disbursements of
alternative fuel.

AUTH: 15-70-104, MCA
IMP: 15-70-712, 15-70-713, MCA

REASON: The proposed amendment is necessary to reflect the changes to Montana
alternative fuel tax law as directed by 15-70-701, MCA, which was revised in 2023 to
reflect emerging technologies and alternative fuel types being used to propel motor
vehicle engines.

18.15.805 ALTERNATIVE FUEL SNG ORLPG DEALER'S BOND (1) If an
alternative fuel ENG-orLPG dealers fails to file timely reports, they may will be
required to furnish the department oef Fransportation a corporate surety bond or other
collateral security or indemnity equivalent to twice the alternative fuel dealer's
estimated quarterly alternative fuel CNG-orLPG tax if-the-dealerfails-to-file-timely
reports. Failure to timely file as used in 15-70-704, MCA, means:

(a) an_alternative fuel dealer has failed to file for more than one reporting
period;

(b) an_alternative fuel dealer has given the state department a non-sufficient
fund check or whose non-sufficient fund check was returned as a result of a bank
error more than twice; or

(c) and (2) remain the same.

AUTH: 15-70-104, MCA
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IMP: 15-70-704, MCA

REASON: The proposed amendment is necessary to reflect the changes to Montana
alternative fuel tax law as directed by 15-70-701, MCA, which was revised in 2023 to
reflect emerging technologies and alternative fuel types being used to propel motor
vehicle engines.

4. Concerned persons may submit their data, views, or arguments
concerning the proposed actions in writing to: Aliselina Strong, Department of
Transportation, P.O. Box 201001, Helena, Montana, 59620; telephone (406) 444-
9415; fax (406) 444-5411; or e-mail astrong@mt.gov, and must be received no later
than 5:00 p.m., June 21, 2024.

5. If persons who are directly affected by the proposed actions wish to
express their data, views, or arguments orally or in writing at a public hearing, they
must make written request for a hearing and submit this request along with any
written comments to Aliselina Strong at the above address no later than 5:00 p.m.,
June 21, 2024.

6. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons directly affected by
the proposed action; from the appropriate administrative rule review committee of
the Legislature; from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those directly affected has been determined to be five
persons based on a total of 49 alternative fuel dealers.

7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Written requests may be mailed or
delivered to the contact person in paragraph 4 above or may be made by completing
a request form at any rules hearing held by the department.

8. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sosmt.gov/ARM/Register.

9. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. The primary bill sponsors were contacted by email on March 15,
2024.

10. The special notice requirements of 2-4-303, MCA, have been fulfilled. On

May 8, 2024, written contact with Transportation Interim Committee staff members
was made by email.
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11. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rules will not significantly
and directly impact small businesses.

12. With regard to the requirements of 2-15-142, MCA, the department has
determined the amendment of the above-referenced rules will not have direct tribal
implications.

[s/ Valerie A. Balukas [s/_Lawrence Flynn
Valerie A. Balukas Lawrence Flynn
Rule Reviewer Deputy Director

Department of Transportation

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF CORRECTIONS
OF THE STATE OF MONTANA

In the matter of the adoption of NEW ) NOTICE OF PUBLIC HEARING ON
RULES | through VI pertaining to pre- ) PROPOSED ADOPTION
parole screening )

TO: All Concerned Persons

1. On June 14, 2024, at 10:00 a.m., the Department of Corrections will hold a
public hearing via remote conferencing to consider the proposed adoption of the
above-stated rules. Interested parties may access the remote conferencing platform
in the following ways:

(a) Join via Microsoft Teams:

Meeting ID: 247 546 205 131
Passcode: cpPtXU

(b) Telephone:

(406)-318-5487
Passcode: 518113974#

(c) Join on a video conferencing device:

Tenant key: 291818717@t.plcm.vc
Video ID: 112 079 745 2

2. The Department of Corrections will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Department of Corrections no later than June 7, 2024, to advise us of the
nature of the accommodation that you need. Please contact Pamela Lammey,
Department of Corrections, 5 South Last Chance Gulch, Helena, Montana, 59601;
telephone (406) 444-9819; or e-mail Pamela.Lammey@mt.gov.

3. The rules as proposed to be adopted are as follows:

NEW RULE | INSTITUTIONAL SCREENING (1) The Department of
Corrections (department) will screen eligible inmates for potential placement in a
treatment or prelease facility prior to their parole eligibility.

(2) Potential placement in a treatment or prerelease facility prior to parole
eligibility is a privilege, not a right.

AUTH: 53-1-203, MCA
IMP: 63-1-203, MCA
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NEW RULE Il INITIAL ELIGIBILITY CRITERIA (1) To be considered an
eligible inmate, the inmate must meet all of the following criteria:

(a) be under physical custody of the department as a secure placement
inmate;

(b) be within up to 14 months of parole eligibility;

(c) not have any active detainers or warrants;

(d) have 120 days of clear conduct prior to review;

(e) have not refused placement within the last 180 days prior to review;

(f) have not refused recommended treatment or other recommended
programming within the last 180 days prior to review; and

(g) have not been removed from recommended treatment or other
recommended programming for disciplinary reasons within 180 days prior to review.

AUTH: 53-1-203, MCA
IMP: 53-1-203, MCA

NEW RULE Il SCREENING FACTORS (1) In making its decision regarding
eligibility for potential placement, the department will weigh and consider the
following factors:

(a) time until parole eligibility;

(b) current risk assessment of the eligible inmate;

(c) eligible inmate's compliance with recommended treatment or other
recommended programming;

(d) the type of crime for which the sentence is being served;

(e) whether the eligible inmate is required to register as a sexual or a violent
offender upon release;

(f) whether the eligible inmate's sentence contains any parole restrictions;

(g) victim input;

(h) eligible inmate's overall conduct while in secure custody;

(i) eligible inmate's expressed interest in placement in a treatment or a
prerelease facility; and

(j) any other factor that may be relevant based on the individual
circumstances of the eligible inmate being considered.

(2) The department may, in its sole discretion, interview the eligible inmate
being considered as part of its decision process.

(3) Any one factor may be sufficient to deny an eligible inmate's potential
placement outside of the secure facility prior to the individual's parole eligibility.

AUTH: 53-1-203, MCA
IMP: 63-1-203, MCA

NEW RULE IV_DECISION IN WRITING (1) The department will provide the
eligible inmate being considered for potential placement with its decision in writing.
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(2) If the department decides that placement outside of the secure facility is
not appropriate prior to the eligible inmate's parole eligibility, the department must
state the reason for its decision in the written decision.

(3) If the department decides that placement outside of the secure facility is
appropriate prior to the eligible inmate's parole eligibility, that determination does not
guarantee the inmate will be placed in any specific facility or placed at all.

AUTH: 53-1-203, MCA
IMP: 63-1-203, MCA

NEW RULE V_FINAL DECISION (1) The decision of the department is final
and is not subject to appeal or grievance.

AUTH: 53-1-203, MCA
IMP: 63-1-203, MCA

NEW RULE VI ONE-TIME CONSIDERATION (1) An eligible individual may
be considered by the department only one time for any one particular sentence.

AUTH: 53-1-203, MCA
IMP: 63-1-203, MCA

REASON: House Bill 426 (2023) clarified the department's authority to place inmates
within 14 months of parole eligibility or discharge in prerelease and treatment
centers. These rules set forth the criteria the department will use to screen eligible
inmates for potential placement in community programs. They articulate threshold
criteria, factors to be considered, and provide for a notification process.

4. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Pamela Lammey, Department of Corrections, 5 South Last Chance
Gulch, Helena, Montana, 59601; telephone (406) 444-3930; or e-mail
Pamela.Lammey@mt.gov, and must be received no later than 5:00 p.m., June 21,
2024.

5. The Legal Unit of the department has been designated to preside over and
conduct this hearing.

6. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 4 above or may be made by completing a request
form at any rules hearing held by the department.
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7. An electronic copy of this proposal notice is available through the
Secretary of State's website at http://sosmt.gov/ARM/Register.

8. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. The primary bill sponsor was contacted by e-mail and telephone on
February 1, 2024, and April 25, 2024, respectively.

9. With regard to the requirements of 2-4-111, MCA, the department has
determined that the adoption of the above-referenced rules will not significantly and
directly impact small businesses.

/s/ Andres Haladay /s/ Brian Gootkin
Andres Haladay Brian Gootkin
Rule Reviewer Director

Department of Corrections

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT AND
REPEAL

In the matter of the amendment of )
ARM 37.41.101, 37.41.102, )
37.41.107, 37.41.108, 37.41.109, )
37.41.110, 37.41.116, 37.41.117, )
37.41.119, 37.41.120, 37.41.121, )
37.41.122, 37.41.130, 37.41.131, )
37.41.132, 37.41.202, 37.41.206, )
37.41.301, 37.41.302, 37.41.306, )
37.41.308, and 37.41.315 and the )
repeal of ARM 37.41.118, 37.41.133, )
and 37.41.207 pertaining to aging )
services )

TO: All Concerned Persons

1. On June 13, 2024, at 10:00 a.m., the Department of Public Health and
Human Services will hold a public hearing via remote conferencing to consider the
proposed amendment and repeal of the above-stated rules. Interested parties may
access the remote conferencing platform in the following ways:

(a) Join Zoom Meeting at: https://mt-
gov.zoom.us/j/82566942612?pwd=YXhILOFBOFhqQ2V3enhPdDRTWIRDdz09,
meeting ID: 825 6694 2612, and password: 191410; or

(b) Dial by telephone: +1 646 558 8656, meeting ID: 825 6694 2612, and
password: 191410. Find your local number: https://mt-gov.zoom.us/u/kc2dkjicV5.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact the Department of Public Health and Human
Services no later than 5:00 p.m. on May 30, 2024, to advise us of the nature of the
accommodation that you need. Please contact Bailey Yuhas, Department of Public
Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena,
Montana, 59604-4210; telephone (406) 444-4094; fax (406) 444-9744; or e-mail
hhsadminrules@mt.gov.

3. The rules as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

37.41.101 PURPOSE (1) The purpose of the aging-bureau-of-the-senior
long-term-care-division department's State Unit on Aging within the Senior and Long

Term Care Division is to develop and admlnlster the—state—p@q—eee;mna%e—au
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th#eugheui—the—state the State Plan on Aqmq in accordance W|th the requirements of
the Older Americans Act, Pub. L. No. 89-73 (1965), as amended and codified at 42
U.S.C. § 3001 et seq. The State Plan on Aging encompasses a comprehensive and
coordinated service delivery system addressing the needs of older adults in the
state.

(2) The State Unit on Aging performs the following functions:

(a)_serves as the central authority, coordinating services in the state related
to the Older Americans Act, including the coordination and oversight of area
agencies and service providers;

(b) acts as the primary advocate for older adults in the state, in an effort to
ensure their rights, dignity, and quality of life;

(c) provides guidance and direction to area agencies and service providers in
developing and implementing effective and efficient service delivery systems that
meet the diverse needs of older adults throughout the state; and

(d) works collaboratively with federal, state, and local partners to ensure the
successful implementation and administration of aging services, including the Senior
Farmers' Market Nutrition Program and Nutrition Services.

AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.102 DEFINITIONS Ferpurposes-ofthis-subehapter; In addition to the
definitions contained in 52-3-401, MCA, the following definitions apply to this

subchapter:

2)(1) "Administration-on-aging” "Administration for Communltv
Living/Administration on Aging" means the agency established-inthe-office-of-the
secretary;-department-of-health-and-human-services within the U.S. Department of
Health and Human Servicesas-part-ofthe-office-of-human-developmentservices

which that is respon3|ble for admlnlsterlng the provisions of the aet Older Americans

A(2) "Area agency" means the agency designated by the division
department in a planning and service area to develop and administer an area plan
for a comprehensive and coordinated system of services for older persens adults.

£8)(4) "Community focal point" means a place or mobile unit in a community
or neighborhood designated by an area agency for the collocation and coordination
of services to older persons adults.
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(—9)(_) "Comprehenswe and coordlnated system means a pregram—ef

services, including nutrition services, in a manner designed to:

(a)_facilitate accessibility to, and utilization of, supportive and nutrition
services provided within the geographic area served by such system by any public
or private agency or organization;

(b) develop and make the most efficient use of supportive and nutrition
services in meeting the needs of older adults;

(c) use available resources efficiently and without duplication; and

(d) encourage and support public and private entities in assisting older adults
to meet their serwce needs on a vquntarv basis.

46)(7) "Older person adult" means any person 60 years eld-or-older of age
or older.

A(8) "Service provider" means an individual, agency, or organization
awarded a subgrant or contract from the division-department or an area agency to
provide services under the state plan or an area plan.
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22)(3) "Area plan" means the document submitted by an area agency to the
division department in order to receive subgrants or contracts from the-division's
grants funds allocated under the aet Older Americans Act.

23)(9) "Supportive services" means:

{a)—aecess services such as:

{)(a) transporting older persens adults to and from community facilities and
resources;

¢h(b) escorting older persens adults unable to use conventional means of
transportation;

¢i)(c) outreach to identify hard-to-reach older persens adults and assist them
in obtaining services; and

w)(d) informing older persens adults of the opportunities and services
available and referring them to the proper service provider-;

hb)(e) community services sueh-as including education, information and
referral, health, legal, advocacy, program development, counseling, health
screening, residential repair and renovation, recreation and-alteration,-renovation,
and acquisition and-construction of multipurpose senior centers;

te)(f) home services such as home health, homemaker, and home chore; and

{eh(q) services in care-providing facilities such as placement, counseling,
complaint, and grievance resolution.

24)(6) "Nutrition services" means congregate and home-delivered meals,

nutrition education, and shepping-assistance nutrition counseling.

AUTH: 63-5-606 52-3-406, MCA
IMP: 63-5-604 52-3-401, MCA

37.41.107 DESIGNATION OF PLANNING AND SERVICE AREAS (1) The
division department may designate as a planning and service area:

(a) any unit of general-purpose local government; or

(b) any district or combination of districts;-or.

{eany-Indianreservation:
(2) The designation department shall designate and fix the number of

planning and service areas by-the-division-will-be-governed-by-the following-criteria:

in accordance W|th appllcable federal and state Iaw including 52-3- 405 MCA
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AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-603,-63-5-605; 52-3-405, MCA

37 41. 108 DESIGNATION OF AREA AGENCIES (1) Ihe—éw—rsren—may

elemenstrates—ﬁs—ammy—te In accordance W|th appllcable provisions of sectlon 305 of
the Older Americans Act, 42 U.S.C. § 3025, the department may designate an entity
as an area agency in a planning and service area after considering the following
factors:

(a) €
eeeréma%ed—system—ef—semees—and qeoqraphlcal dlstrlbutlon of older adults in
Montana;

(b)
and—se#wce—a#ea— |nC|dence of need for supportive services, nutrition services,
multipurpose senior centers, and legal assistance;

(c) distribution of older adults residing in such areas who have the greatest
social or economic need, with particular attention to low-income older adults,
including older low-income minority adults, older adults with limited English
proficiency, and older adults residing in rural areas;

(d) distribution of Native American elders residing in such areas;

(e) distribution of resources available to provide such services or centers;

(f) boundaries of existing areas within the state drawn for the planning or
administration of supportive-services programs; and

(g) location of units of general-purpose local government.

AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 63-5-604 52-3-404, MCA

37.41.109 DMASION DEPARTMENT AGING SERVICES HEARING
PROCEDURES (1) A designated area agency is entitled to a hearing if it is
aggrieved by an adverse action of the department determination-which:

(a) disapproves disapproving a plan or plan amendment submitted by the
agency;
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(b) disapproves disapproving an area plan for failure-to-comply-substantially

non-compliance with the requirements of the act-ermanual Older Americans Act; or
(c) withdraws withdrawing the agency's designation.

(2) A unit of general-purpose local government, district, or combination of
districts is entitled to a hearing if it is aggrieved by an-adverse a department action
denying deS|gnat|on as a plannlng and service area.

wili t;e C()’ndljcfed iI:I aclco-rdar;ce \-Ni.th AI’?M -37-.5.1,17. -

AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.110 FUNCTIONS OF AREA AGENCY (1) Pursuant to the applicable
provisions of section 306 of the Older Americans Act, 42 U.S.C. § 3026, each
designated An area agency shall:

H(a) develop and administer an a four-year area plan for a comprehensive
and coordinated delivery system ir within a planning and service area;

2)(b) assess the ands—anMevels—ef—semewqeeded—by—elde%perens—m—the
planning-and-service area agency's incidence of need for supportive services,
nutrition services, multipurpose senior centers, and legal assistance for older adults
with the greatest social and/or economic need in the area, with particular attention to
those who are low-income, including minority individuals, those with limited English
proficiency, and those residing in rural areas;

3)(c) enter into subgrants or contracts to provide all services under the area
plan, except as provided under ARM 37.41.121;

“4(d) prewde%eehmeaLassstmqee—mem%el;mqeLqHaﬁeH%evatuate%e
performance-ofall-service-providers-undertheplan; monitor and conduct quarterly

performance evaluations of all service providers under the plan, and provide them
with technical assistance as needed;

5)(e) coordinate the administration of its plan with other federal, state, and
local resources;

{6)(f) establish an advisory council asrequired-by pursuant to ARM
37.41.116;

(g) conduct targeted outreach efforts to identify and inform older adults about

services available under the area plan;

(h) ensure that older adults in the planning and service area have access to
information and referral services available under the area plan;

(i) _divide the entire planning and service area into community service areas,
and designate community focal points; and
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40)()) develop and publish a manual of methods it-uses used to establish
priorities for services, and provide a copy of the manual to each service provider in
the planning and service area.

AUTH: 53-5-606 52-3-406, MCA
IMP: 83-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.116 AREA AGENCY ADVISORY COUNCIL (1) An-area-agency-shal
establish-an-advisery-council-to-advise-the-ageney-in: Pursuant to applicable
provisions of section 306 of the Older Americans Act, 42 U.S.C. § 3026, each area
agency shall establish an advisory council to provide guidance and advice to the
agency in the following areas:

(a) developmentand-administration-ofthe-area-plan; developing and
administering the area plan _and operations conducted under the plan;

(b) conducting public hearings; or focus groups when needed, to gather input
on aging services from older adults and community members;

(c) representing the interests of older persons adults in the planning and
service area; and

(d) reviewing and eemmenting providing comment on alt community policies
and programs which-affect-olderpersons- affecting older adults.

(2) The composition of the advisory council shall be-made-up-of: meet the
requirements of 45 CFR § 1321.63(b). The department adopts and incorporates by
reference 45 CFR § 1321.63(b), as amended February 14, 2023, which sets forth
the composition requirements for advisory councils under the Older Americans Act.
A copy of this regulation may be obtained at https://www.ecfr.gov/ or by contacting
the Department of Public Health and Human Service, Senior and Long Term Care
Division, P.O. Box 4210, Helena, MT 59604-4210.

ofitsfunctions- The advisory council shall meet, at a minimum, twice each year.

(4) The area agency shall provide staff and assistance {o the advisory
council- To promote transparency and community involvement, the area agency
shall provide public notice of advisory council meetings at least three days prior to
the meeting date. Notices shall be posted at local senior centers or congregate
meal sites within the planning and service area.

(5) The area agency shall provide necessary staff and assistance to support
the advisory council in fulfilling its responsibilities effectively.

AUTH: 63-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.117 AREA PLAN CONTENT (1) An area plan shall previdefora

I : I ; ! doli .

(a) demonstrate how the area agency will meet functions required by ARM
37.41.110; and

(b) provide the services set forth in ARM 37.41.121.
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Feqerred-by—ARM—37—44—1—1& Area agency plans must meet the appllcable
requirements of section 306 of the Older Americans Act, 42 U.S.C. § 3026.
(3) An-areaplan-shal-provide-that: The area agency shall:
(a) services-are-provided-asprovidedin-ARM-3744420: hold a public

hearing or focus group meetings on the area plan and any amendments proposed to
the area plan;

(b) - local i . for il .. :
senvices-are-met. provide at least 14-days' notice to older adults, public officials, and
other interested parties of the times, dates, and locations of the public hearings or
focus group meetings; and

(c) submit the area plan and amendments to the area advisory council for
review and comment and to the department for approval.

AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 63-5-604 52-3-404, MCA

37. 41 119 AREA PLAN, APPROVAL/DISAPPROVAL (1) The division shall

department WI|| approve an area plan and amendments meetlnq the requwements of
this subchapter and the Older Americans Act.

(2) Fhe-division-shall The department will follow-the-procedures-in-ARM
3+41109-te terminate an area plan or area agency designation if the division
department finds:

(a) findsthatan-areaplanis unapprovable an area plan has not been timely

submitted;

(b) prepesesto-terminatethe-desighation-of-an-area-ageney—oer an area plan
is not approved; or

(c) finds-that the previsions-or administration or provisions of an approved
area plan no longer substantially comply with the requirements of the aet Older
Americans Act.

AUTH: 53-5-606 52-3-406, MCA
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IMP: 63-5-602 52-3-402, 63-5-604 52-3-404, MCA

37.41.120 AREA PLAN, AMENDMENT/DEVELOPMENT (1) An area
agency shall:—4+ amend the area plan if:

(a) a newly enacted or amended state or federal statute-orregulation law
requires necessitates revision in order to comply with the law a-rew-provision-of

conflicts with any existing plan provision; or

(b) local law, organization, policy, or agency operations changes and is are
no longer accurately reflected in the area plan;.

3)(2) The area agency may use its Older Amencans Act funded subgrants
or and contracts only for activities under an the approved area plan.

AUTH: 53-5-606 52-3-406, MCA
IMP: 83-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.121 DIRECT PROVISION OF SERVICES BY AN AREA AGENCY

(1) The area agency shall primarily use subgrants or contracts with service
providers to provide all services under the aet Older Americans Act unless the
division-decides-that department determines the area agency's direct provision of a
service by-the-area-ageney is necessary to ensure assure an adequate supply of the
service, or no other agency is able or available to provide the service.

(2) The area agency may directly provide information and referral, outreach,
advocacy, program development, coordination, individual needs assessment, and
case management services if the division-decides-that department determines the

area agency can perform the services more effectively and efficiently than any other
agency in the plannlng and serwce area.

4)(3) The area agency may plan, coordinate, and provide services funded
under other programs if:

(a) it does not use funds under the aet Older Americans Act for those
services; and

(b) it continues to meet all its area agency responsibilities.

AUTH: 63-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.122 WITHHOLDING OF AREA AGENCY; FUNDS TERMINATION

(1) The dMsren—shaH department may W|thhold fH-FtheF payments to an area
agency w .
37—4—14@9—f+ndsthat if |t f|nds the area agency has falled to

(a)_substantially comply with federal or state law;
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(b) submit required reports with the department; or

(c) follow policy or procedures in a manner that results in decreased
services.

(2) the-areaplan-orplan-amendmentis-notapprovable;-or; Prior to making a
final determination to withhold funds, the department will provide the agency with:

(a) written notice of the action to withhold funds;

(b) documentation of the need for such action; and

(c) the opportunity for a public hearing on the action.

AUTH: 53-5-606 52-3-406, MCA
IMP: 83-5-602 52-3-402, 53-5-604 52-3-404, MCA

37.41.130 SERVICE CONTINUATION BY BMSION DEPARTMENT (1) If
the divisionterminates department withholds funding under ARM 37.41.122, it shall:
notify the area agency and the Administration for Community Living/Administration
on Aging about the action to withhold funds.

wﬁhd%aw—de&geatren—ef—an—area—ageney— The department may use the W|thheld

funds to directly administer services within the service area served by the area
agency for a period not to exceed 180 days. If the department determines the area
agency has not taken corrective action, or if the department does not approve of the
corrective action, the department may extend the time period to directly administer
services by up to 90 days.

AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 63-5-604 52-3-404, MCA

37.41.131 CONTRIBUTIONS FOR SERVICES (1) The area agency shall
require each service provider under the area pIan to:

(a) ¢
ef—the—ser—wee give |nformat|on about the cost of services to each oIder adult
receiving services;

(b) give each older persen adult an opportunity to contribute to part or all of
the cost of the service;

(c) inform each older persen adult that-he they may decide freely whether
and how much to contribute to the cost of the service ernotto-contribute-and-how
ueh;
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(d) protect the privacy and confidentiality of each older person adult with
respect to his the contribution or non-contribution;

(e) have appropriate procedures to safeguard and account for all
contributions;

(f) use all contributions to expand the services ef-the-providerunderthe-act
for which payment was given; and

(g) use all contributions for nutrition services to increase the number of meals
served-;

(h) not consider assets, savings, or other property owned by an older adult in
determining whether cost-sharing is permitted;

(i) _not deny any service for older adults based on their income or failure to
make a cost-sharing payment when allowed, when funds are received under the
Older Americans Act;

(1) determine eligibility of older adults to cost-share solely based on a
confidential declaration of income, without requiring verification; and

(k) distribute written materials created by the department.

(2) Fhe-areaagency-shall-permit-each-service-providerto-develop-a
contribution-schedule-forservices-based-on: The area agency may not allow any

service provider to invoice for voluntary contributions.

AUTH: 83-5-606 52-3-406, MCA
IMP: 63-5-602 52-3-402, 63-5-604 52-3-404, MCA

37.41.132 PROVISION OF CONGREGATE NUTRITION SERVICES (1) An
area agency may award nutrition services funds only to a nutrition services provider
which that:

(a) remains the same.

(b) provides home-delivered nutrition services directly or by contract;

(c) and (d) remain the same.

(2) An area agency shall award funds to a nutrition services provider which
that has carried out its nutrition services activities with demonstrated effectiveness.

AUTH: 83-2-205,-63-5-205 52-3-406, MCA
IMP: 63-2-205,-63-5-203 52-3-101, 52-3-504, MCA

37.41.202 SENIOR FARMERS' MARKET NUTRITION PROGRAM
(SEMNP): DEFINITIONS Unless-otherwise-indicated; In addition to the definitions
contained in 52-3-502, MCA, the following definitions apply threugheut to this

chapter subchapter:
(1) "Adverse action" means an action taken—by of the department mthe

(a) denying an application or eqreement;
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(b) terminating an agreement or application for failure to comply with program
requirements; or
(c) imposing corrective action.

(2) remains the same.
(3) "Application" means a written request submitted on a form provided by
the department or local agencies indicating interest in participating in SFMNP either
) tefined-in (14 ‘ efined-in(9),

(4) and (5) remain the same.

Services. Aging-Servi 5 _
(7) through (14) remain the same but are renumbered (6) through (13).
5)(14) "Senior Farmers' Market Nutrition Program (SFMNP)" means the

Senior Farmers' Market Nutrition Program authorized by 7 U.S.C. § 3007; and

requlations in provided-in 7 CFR Part 249.

(17) remains the same but is renumbered (15).
48)(16) "Violation" means an activity that is prohibited by participant, farmer,
or local agency SFMNP agreement and,-7 CFR Part 249, or this subchapter.

AUTH: 52-1-103, 52-3-504, MCA
IMP: 52-3-102, 52-3-505, MCA

37.41.206 _SENIOR FARMERS' MARKET NUTRITION PROGRAM
(SEMNP): FARMER ELIGIBILITY, AND PARTICIPATION, AND VIOLATIONS

(1) through (3) remain the same.

(4) An authorized farmer must comply with SEMNP requirements contained
in the terms and conditions of the farmer agreement and in applicable provisions of 7
CFR § 249.10.

(5) A farmer is in violation of the SFMNP if the farmer fails to:

(a) comply with the SFMNP and terms and conditions of the farmer
agreement; or

(b) participate in the initial and annual training on SFMNP provided by the

department.

AUTH: 52-1-103, 52-3-504, MCA
IMP: 62-3-102, 52-3-505, MCA

37.41.301 NUTRITION SERVICES, ELIGIBILITY (1) Eligibilityfor
congregate Congregate nutrition services willbe-determined-asfollows: may be
made available to:

followi o

H(a) apersonaged-60-years-orolder an older adult;

¢h(b) the spouse of an older adult person-60-years-of-age-or-olderregardless
of-thatspeuse's-age;
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eewrees—a#e—pfeweled persons W|th dlsabllltles who I|ve in housmq faC|I|t|es in WhICh
mainly older adults live and which also provide congregate nutrition services; er and
w)(d) aperson persons providing volunteer services to a congregate
nutrition service provider during meal hours.
b)(2) anutrition Nutrition provider; providers must determine eligibility for
nutrition services in accordance with the criteria in (&) (1) and standard written

procedures adopted-by the provider to-govern-enrolimentin-the-services,-will
determine-who-willberecipients-of- that providers-services has adopted.

AUTH: 53-2-201, 63-6-402; MCA
IMP: 52-3-504, 53-2-201, 83-6-402, MCA

37.41.302 NUTRITION SERVICES, DEFINITIONS In addition to the
definitions contained in 52-3-502, MCA, the following definitions apply to this

subchapter:

2)(1) "Home-delivered meals" means those meals transported from a
preparation site to persons in their residences and includes is-nclusive-of- those
programs commonly known as Meals on Wheels.

3)(2) "Nutrition service provider" means a non-profit corporation or public
agency providing, on a regular basis, congregate or home-delivered meals to elderly
or other adult persons who, due to age;-handicaps or disabilities, ete; are unable to
provide themselves with regular meals.

(3) "Older adult" means any person 60 years of age or older.

AUTH: 53-2-201, 63-6-402, MCA
IMP: 52-3-504, 53-2-201, §3-6-402; MCA

37.41.306 NUTRITION SERVICES, FOOD REQUIREMENTS (1) The
nutrition service provider shall ensure that:

(a) the use of procedures are-used-which that preserve nutritional value and
food safety in the purchase and preparation of food and delivery of meals;

(b) the use of appropriate food containers and necessary utensils are-used

for Iel+nel—and—hand+eapped—pepsene |nd|V|duaIs who are bI|nd or who have a disability;

prowders onlv offer commerC|aIIv processed canned food that has not been

prepared or canned in a home;

(d) hot transported food be at 140° F or above from time of final food
preparation to completion of serving delivery;

(e) cold food be maintained at 45 40° F or below from time of initial service to
completion of delivery service; and
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(f) all food transported to sites is considered "leftover,"; except unopened
pre-packaged food, and food remaining at the meal site or main food preparation
center be is thrown away.

(2) Vitamins andfor mineral supplements shall not be provided by the
nutrition service provider.

(3) Each meal served by the service provider shall contain at least one-third
of the current recommended dietary aIIowance as established by the feod-and
it Food

and Nutrltlon Board of the National Academles of Smences Engineering, and

Medicine.

AUTH: 53-2-201, 63-6-402, MCA
IMP: 52-3-504, 53-2-201, 53-6-402 MCA

37.41.308 CONGREGATE NUTRITION SERVICES, PROVIDER
REQUIREMENTS (1) The nutrition service provider shall previde:

(a) provide a hot or other appropriate meal in a congregate setting at least
once a day, 5 five or more days a week, except in a rural area where such frequency
is not feasible and is approved by the department;

(b) provide services as close as possible in physical proximity to the majority
of eligible older persens adults within the service area;

(c) dgive preference to community facilities when locating a congregate site;

(d) te provide supervision of all staff working in the preparation of food,

supervision-by-a-person-who-willensure-the-application-of ensuring adherence to

proper hygiene techniques and practices in food handling preparation and service;
(e) provide training by qualified personnel in sanitation, food preparation, and
portion control for all pald and volunteer staff who prepare, handle and serve food;

comphance; conduct menu reviews at least semi-annually, ensuring compliance with
ARM 37.47.306(3) when a remstered d|et|C|an changes the menus;

(9) ~
qualified d|et|C|an,l or nutritionist to conduct menu analvses and

(h) that maintain menus and menu analyses be-maintained-for-audit
purposes-on-file-for-3-years for three years for auditing purposes:;

(i) provide nutrition education and other nutrition services, as appropriate,
based on the needs of meal recipients;

(1) _plan meal availability for older adults during weather-related emergencies
and natural disasters, including public health emergencies; and

(k) conduct an annual intake and nutrition risk assessment of each

participant.

AUTH: 53-2-201, 63-6-402; MCA
IMP: 52-3-504, 53-2-201, §3-6-462 MCA
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37.41.315 HOME-DELIVERED NUTRITION SERVICES, PROVIDER
REQUIREMENTS (1) Nutrition Pursuant to section 336 of the Older Americans Act,
42 U.S.C. § 3030f, nutrition service providers who provide home-delivered meals
shall:

(@) prev :
week:; provide, on five or more davs a week except in a rural area where such
frequency is not feasible and the department approves less frequency, at least one
home-delivered meal, which may consist of hot, cold, frozen, dried, canned, or fresh
foods, and, as appropriate, supplemental foods and any additional meals the
provider elects to deliver;

(b) remalns the same.

education, nutrition counsellnq and other nutrition services, as appropriate, based
on the needs of meal reC|p|ents

(d) sailabil
meais—te—eldeepemens—m—weatheere#a%ed—eme#generes—ané notlfv approprlate
officials for follow-up on any conditions or circumstances placing the older adult or
the household in imminent danqer

: plan for avallabllltv
of meals to older adults during weather-related emergencies and natural disasters,
including public health emergencies; and

(f) complete at least annually an intake application for each recipient for re-
evaluating the need to continue home-delivered meals.

AUTH: 53-2-201, 63-6-402; MCA
IMP: 52-3-504, 53-2-201, 63-6-402; MCA

4. The department proposes to repeal the following rules:

37.41.118 AREA PLAN REVIEW

AUTH: 53-5-606, MCA
IMP: 63-5-602, 53-5-604, MCA

37.41.133 FOOD DISTRIBUTION RATIOS

AUTH: 53-2-201, 53-6-402, MCA
IMP: 53-2-201, 53-6-402, MCA

37.41.207 SENIOR FARMERS' MARKET NUTRITION PROGRAM
(SEMNP): FARMER PARTICIPATION REQUIREMENTS AND VIOLATIONS

AUTH: 52-1-103, 52-3-504, MCA
IMP: 52-3-102, 52-3-505, MCA
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5. STATEMENT OF REASONABLE NECESSITY

The Department of Public Health and Human Services (department) proposes this
rulemaking to update, consolidate, simplify, and make more user friendly the
administrative rules governing aging services. Many of these rules have not been
updated since 1987.

The department has reviewed and applied the regulatory reform initiative criteria to
the rules by assessing if each rule serves a legitimate purpose, is not redundant,
creates the lowest burden possible to meet the identified need, and is clear in
language and intent.

The department is also proposing rule amendments to align with the requirements of
Senate Bill (SB) 45, which was passed and enacted into law during the 2023
Montana Legislative Session. SB 45 revised laws related to aging services by
updating criteria for the designation of planning and service areas and modernizing
terminology used within the aging services statutes.

Technical, stylistic, and nonsubstantive updates are also proposed to make the rules
clearer and more user friendly.

ARM 37.41.101

The department proposes to amend this rule so that the current functions of the
State Unit on Aging are more clearly specified within rule. The proposed
amendments are necessary to ensure the rule aligns with the current functions of the
State Unit on Aging.

ARM 37.41.102

The department proposes to amend this rule to clarify the meaning of terms used
throughout the area agency rules and to provide for a better understanding of these
rules. Definitions of terms defined in statute have been removed from this rule. The
department has also updated the rule to use terminology that is consistent with
current law.

ARM 37.41.107
The department proposes to amend this rule to remove outdated language and to
update the rule to align with enactment of SB 45.

ARM 37.41.108
The department proposes to amend this rule to remove outdated language and more
clearly specify the criteria governing the designation of area agencies.

ARM 37.41.109
The department proposes to amend this rule to clarify the procedures governing
aging services hearings in cases in which a designated area agency is aggrieved by
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certain adverse actions of the department. The proposed changes align with
requirements of the Older Americans Act, codified at 42 U.S.C. 3001 et seq.

ARM 37.41.110

The department proposes to amend this rule to remove outdated language and more
clearly specify the functions of area agencies in accordance with requirements of the
Older Americans Act.

ARM 37.41.116

The department proposes to amend this rule to update and clarify the required
functions and composition of area agency advisory councils. The proposed changes
align with requirements of the Older Americans Act.

ARM 37.41.117

The department proposes to amend this rule to update and clarify the required
content of area plans that must be maintained by area agencies. The proposed
changes align with requirements of the Older Americans Act.

ARM 37.41.119
The department proposes to amend this rule to clarify the criteria and process
governing the department's approval of area plans.

ARM 37.41.120
The department proposes to amend this rule to update and clarify when area plan
amendments are required.

ARM 37.41.121
The department is proposing technical and stylistic amendments to clarify this rule
governing the direct provision of services by area agencies.

ARM 37.41.122 and 37.41.130

The department proposes to amend these rules to update and clarify criteria under
which funds may be withheld from an area agency and the process for ensuring
continuity of services for older adults in the event funds are withheld. The proposed
changes align with requirements of the Older Americans Act.

ARM 37.41.131

The department proposes to amend this rule to update and clarify contributions for
services by older adults in accordance with requirements of the Older Americans
Act.

ARM 37.41.132
The department proposes technical and stylistic changes to improve the clarity of
this rule governing the provision of congregate nutrition services.

ARM 37.41.202
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The department proposes to amend this rule to clarify the meaning of terms used
within the senior farmers' market nutrition rules and to provide for a better
understanding of these rules.

ARM 37.41.206

The department proposes to amend this rule to incorporate rule language contained
within ARM 37.41.207. The purpose of the proposed amendment is to consolidate
farmer eligibility and participation requirements into a single rule.

ARM 37.40.301

The department proposes to amend this rule to update terminology and clarify
requirements concerning who is eligible to receive nutrition services in accordance
with requirements of the Older Americans Act.

ARM 37.41.302

The department proposes to amend this rule to clarify the meaning of terms used
within the nutrition services rules and to provide for a better understanding of these
rules.

ARM 37.41.306
The department proposes technical and stylistic changes to improve the clarity of
this rule governing nutrition service provider requirements.

ARM 37.41.308

The department proposes to amend this rule to update and clarify congregate
nutrition service provider requirements in accordance with requirements of the Older
Americans Act.

ARM 37.41.315

The department proposes to amend this rule to update and clarify home-delivered
nutrition service provider requirements in accordance with requirements of the Older
Americans Act.

Rules Proposed for Repeal

The department proposes the repeal of ARM 37.41.118, 37.41.133, and 37.41.207
because each of these rules has either been consolidated with other rules or is
repetitive of existing requirements under federal law.

Fiscal Impact

There is no anticipated fiscal impact associated with this rulemaking.

6. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Bailey Yuhas, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena, Montana, 59604-4210; fax (406) 444-
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9744; or e-mail hhsadminrules@mt.gov, and must be received no later than 5:00
p.m., June 21, 2024.

7. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.

8. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 6 above.

9. An electronic copy of this notice is available on the department's web site
at https://dphhs.mt.gov/LegalResources/administrativerules, or through the
Secretary of State's web site at http://sosmt.gov/ARM/register.

10. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. The primary bill sponsor was notified by mail on August 25, 2023.

11. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment and repeal of the above-referenced rules will not
significantly and directly impact small businesses.

/s/ Robert Lishman /s/ Charles T. Brereton

Robert Lishman Charles T. Brereton, Director

Rule Reviewer Department of Public Health and Human
Services

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of )
ARM 37.40.307, 37.40.315, )
37.85.104, 37.85.105, 37.85.106, )
37.85.212, 37.86.1006, 37.86.2002, )
37.86.2102, 37.86.2105, and )
37.86.3607 pertaining to updating )
Medicaid and non-Medicaid provider )
rates, fee schedules, and effective )
dates

TO: All Concerned Persons

1. On June 17, 2024, at 11:00 a.m., the Department of Public Health and
Human Services will hold a public hearing via remote conferencing to consider the
proposed amendment of the above-stated rules. Interested parties may access the
remote conferencing platform in the following ways:

(a) Join Zoom Meeting at: https://mt-
gov.zoom.us/j/841977411817?pwd=dlhoM1dpTHFON|BLdjd6OTNmUVorZz09,
meeting ID: 841 9774 1181, and password: 077061; or

(b) Dial by telephone: +1 646 558 8656, meeting ID: 841 9774 1181, and
password: 077061. Find your local number: https://mt-gov.zoom.us/u/kdMg5Kp10K.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact the Department of Public Health and Human
Services no later than 5:00 p.m. on June 3, 2024, to advise us of the nature of the
accommodation that you need. Please contact Bailey Yuhas, Department of Public
Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena,
Montana, 59604-4210; telephone (406) 444-4094; fax (406) 444-9744; or e-mail
hhsadminrules@mt.gov.

3. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

37.40.307 NURSING FACILITY REIMBURSEMENT (1) For nursing facility
services-otherthan{CE/HD-serviees; provided by nursing facilities located within the
state of Montana, the Montana Medicaid program will pay a provider, for each
Medicaid patient day, a per-diem rate determined in accordance with this rule, minus
the amount of the Medicaid recipient's patient contribution.

(2) Effective July 1, 2020, and in subsequent rate years, the reimbursement
rate for each nursing facility will be determined using the flat-rate component
specified in (2)(a) and the quality component specified in (2)(b).
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(a) The flat-rate component is the same per-diem rate for each nursing
facility and will be determined each year through a public process. Factors that
could be considered in the establishment of this flat-rate component include the cost
of providing nursing facility services and Medicaid recipient access to nursing facility
services. The flat-rate component for state fiscal year (SFY) 2024 2025 is $257.54
$278.75.

(b) The quality component of each nursing facility's rate is based on the &
five-star rating system for nursing facility services, calculated by the Centers for
Medicare and& Medicaid Services (CMS). It is set for each facility based on its their
average & five-star ratings for staffing and for quality. Facilities with an average
rating of 3 three to 5 five stars will receive a quality-component payment. The
funding for the quality-component payment will be divided by the total estimated
Medicaid bed days to determine the quality component per Medicaid bed day. The
quality component per bed day is then adjusted based on each facility's & five-star
average of staffing and quality-component scores. A facility with a & five-star
average of staffing and quality component scores will receive 100% of the quality-
component payment, a 4 four-star average will receive 75%, a 3 three-star average
will receive 50%, and 4 one- and 2 two-star average facilities will receive 0%;-efthe
quality-component-payment. Funds unused by the first allocation round will be
reallocated based on the facility's percentage of unused allocation against the
available funds.

(c) The total payment rate available for the period July—+4,-2023 July 1, 2024,
through Jure-36,-2024 June 30, 2025, will be the rate as computed in (2), plus any
additional amount computed in ARM 37.40.311 and 37.40.361. Copies of the
department's current nursing facility Medicaid reimbursement rates per facility are
posted at https://medicaidprovider.mt.gov/26#1875840544, or may be obtained from
the Department of Public Health and Human Services, Senior & and Long-Term
Care Division, P.O. Box 4210, Helena, MT 59604-4210.

(3) Providers who, as of July 1 of the rate year, have not filed with the
department a cost report covering a period of at least six months' participation in the
Medicaid program in a newly constructed facility will have a rate set at the flat-rate
component as computed on July 1, 2023 2024. Following a change in provider as
defined in ARM 37.40.325, the per diem rate for the new provider will be set at the
previous provider's rate, as if no change in provider had occurred.

4y For ICF/D o | tocilitios | L within 8

{6)(4) For nursing facility services;-inctudinglCEMHD-services; provided by
nursing facilities located outside the state of Montana, the Montana Medicaid
program will pay a provider only as provided in ARM 37.40.337.

(7) and (8) remain the same but are renumbered (5) and (6).

(a) for dually eligible Medicaid and Medicare individuals, reimbursement is
limited to the per-diem rate, as determined under (1) or ARM 37.40.336, or the
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Medicare co-insurance rate, whichever is lower, minus the Medicaid recipient's
patient contribution; and

(b) for individuals whose Medicare buy-in premium is being paid under the
qualified Medicare beneficiary (QMB) program under ARM 37.83.201, but are not
otherwise Medicaid eligible, payment will be made only under the QMB program at
the Medicare coinsurance rate.

)(7) The department will not make any nursing facility per-diem or other
reimbursement payments for any patient day for which a resident is not admitted to a
facility bed whieh that is licensed and certified as provided in ARM 37.40.306 as a
nursing facility or skilled nursing facility bed.

(10) through (12) remain the same but are renumbered (8) through (10).

AUTH: 53-2-201, 53-6-113, MCA
IMP: 53-6-101, 53-6-111, 53-6-113, MCA

37.40.315 STAFFING AND REPORTING REQUIREMENTS (1) Providers
must provide § i
and-requirements::

(a)_staffing at levels that are adequate to meet federal law, requlations, and
requirements; and

(b) staffing, quality, and performance information on the online Monthly
Nursing Facility Report, which includes information on occupancy, staffing, demand
for services, employee training, and employee longevity.

&)(2) Each provider must submit to the department within ten 15 days
following the end of each calendar month a complete and accurate BRPHHS-SLTC-
015 "Menthly-Nursing-Home-Staffing-Repeort” Monthly Nursing Facility Report,

prepared in accordance with all applicable department rules and instructions.

(b)(a) If a complete and accurate DPHHS-SLTC-015 is not received by the
department does not receive complete and accurate reports within ten 15 days
following the end of each calendar month, the department may withhold all
payments for nursing facility services until the provider complies with the reporting
requirements in Ba)(2).

(b) If the provider excludes the quality and performance data from their
Monthly Nursing Facility Report submission, they forfeit the provider-rate increase
for the fiscal year ending June 30, 2025, until such time the quality and performance
data is received.

(3) Each provider must submit a summary of the annual resident/family
satisfaction survey by January 15, for the previous year. |f the summary of annual
resident/family satisfaction survey is not received by January 15, the department
may reduce the per-diem to the prior year's base rate until it is submitted.

AUTH: 53-6-113, MCA
IMP: 53-2-201, 53-6-101, 53-6-108, 53-6-111, 53-6-113, MCA

37.85.104 EFFECTIVE DATES OF PROVIDER FEE SCHEDULES FOR
MONTANA NON-MEDICAID SERVICES (1) remains the same.
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(a) Mental health crisis services, as provided in ARM 37.88.101, is effective
July 1, 2023 (fee schedule version 2), and July 1, 2024.
(b) Goal 189, as provided in ARM 37.89.201, is effective October4,-2022

July 1,2023.
(c) Youth respite care services, as provided in ARM 37.87.2203, is effective

July-1-2023 July 1, 2024.
(d) Substance use disorder services provider reimbursement, as provided in

ARM 37.27.905, is effective Oetober4,-2022 July 1, 2023, and July 1, 2024.
(2) remains the same.

AUTH: 53-2-201, 53-6-101, 53-6-113, MCA
IMP: 53-2-201, 53-6-101, 53-6-111, MCA

37.85.105 EFFECTIVE DATES, CONVERSION FACTORS, POLICY
ADJUSTERS, AND COST-TO-CHARGE RATIOS OF MONTANA MEDICAID
PROVIDER FEE SCHEDULES (1) and (2) remain the same.

(a) Resource-based relative value scale (RBRVS) means the version of the
Medicare resource-based relative value scale contained in the Medicare Physician
Fee Schedule adopted by the Centers for Medicare & Medicaid Services (CMS) of
the U S. Department of Health and Human Services and published at 87 Federal

88 Federal Register
78818 (Nov. 16, 2023) effectlve January 1, 2024, WhICh is adopted and incorporated
by reference. Procedure codes created after Jaruary4-2023 January 1, 2024 will
be reimbursed using the relative value units from the Medicare Physician Fee
Schedule in place at the time the procedure code is created.

(b) Fee schedules are effective July-4,-2023 January 1, 2024, and July 1,
2024. When two dates are specified, the earlier fee schedule ceases to be effective
with respect to services provided on and after the effective date of the later fee

schedule Ih&eem*epﬁen#aetepfepphysetan—sewree&swsuhe—eewepsen

(i) Effective July 1, 2023, the conversion factor for physician services is
$44.32. The conversion factor for allied services is $26.13. The conversion factor
for mental health services is $22.67. The conversion factor for anesthesia services
is $32.04.

(ii) Effective July 1, 2024, the conversion factor for physician services is
$43.96. The conversion factor for allied services is $27.24. The conversion factor
for mental health services is $22.47. The conversion factor for anesthesia services

is $31.78.

(c) and (d) remain the same.

(e) The payment-to-charge ratio is effective dJuly-14,-2023 July 1, 2024, and is
46-8% 48.02% of the provider's usual and customary charges.

(f) through (h) remain the same.

(i) Optometric services receive a 445:560% provider rate of reimbursement
adjustment to the reimbursement for allied services, as provided in ARM

37.85.105(2)-effective-July1, 2023
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(i) Effective July 1, 2023, the optometric services provider rate of
reimbursement is 115.50%.

(ii) Effective July 1, 2024, the optometric services provider rate of
reimbursement is 114.45%.

(j) through (3)(a) remain the same.

(i) the APR-DRG fee schedule for inpatient hospitals, as provided in ARM
37.86.2907, effective Oetober4,-2023 July 1, 2024; and

(i) the Montana Medicaid APR-DRG relative weight values, average national
length of stay (ALOS), outlier thresholds, and APR grouper version 46-0 41.0,
contained in the APR-DRG Table of Weights and Thresholds, effective October4;
2023 July 1, 2024. The department adopts and incorporates by reference the APR-
DRG Table of Weights and Thresholds effective Oetober4,-2023 July 1, 2024.

(b) remains the same.

(i) the Outpatient Prospective Payment System (OPPS) fee schedule as
published by the CMS in 87 FederalRegister 74748 (Nov-23,-2022)effective
January-1-2023 89 Federal Register 9002 (Feb. 9, 2024), effective January 1, 2024,
and reviewed annually by CMS, as required in 42 CFR 419.50 and as updated by
the department;

(i) the conversion factor for outpatient services on or after July4;2023 July 1,
2024 is $58-39 $60.72;

(iii) the Medicaid statewide average outpatient cost-to-charge ratio is 48-:95
48.59%; and

(iv) the bundled composite rate of $274-02 $281.86 for services provided in
an outpatient maintenance dialysis clinic effective on or after July4,-2023 July 1,
2024.

(c) The hearing aid services fee schedule, as provided in ARM 37.86.805, is
effective July4-2023 January 1, 2024, and July 1, 2024.

(d) The Relative Values for Dentists, as provided in ARM 37.86.1004,
reference published in 2023 2024 resulting in a dental conversion factor of $36.90

$38.37 and fee schedule is effective , uly 1, :
38.37 and f hedule is effective July4-2023 July 1, 2024
(e) The Dental and Denturist Program Provider Manual, as provided in ARM

37.86.1006, is effective July1-2023 July 1, 2024.
(f) The outpatient drugs reimbursement dispensing fees range as provided in

ARM 37.86.1105(3)(b) is effective Juhy-1-2023 July 1, 2024:

(i) for pharmacies with prescription volume between 0 and 39,999, the
minimum is $5-44 $5.28 and the maximum is $46-36 $17.01;

(i) for pharmacies with prescription volume between 40,000 and 69,999, the
minimum is $5-44 $5.28 and the maximum is $14-46 $14.73; or

(iii) for pharmacies with prescription volume greater than or equal to 70,000,
the minimum is $5-44 $5.28 and the maximum is $44-98 $12.46.

(g) remains the same.

(h) The outpatient drugs reimbursement vaccine administration fee, as
provided in ARM 37.86.1105(6), will be $21.32 for the first vaccine and $18.65
$15.53 for each additional vaccine administered on the same date of service,

effective July-4-2023 July 1, 2024.
(i) remains the same.
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()) The home infusion therapy services fee schedule, as provided in ARM
37.86.1506, is effective July-1:-2023 July 1, 2024.

(k) Montana Medicaid adopts and incorporates by reference the Region D
Supplier Manual, effective-October1,-2023; which outlines the Medicare coverage
criteria for Medicare covered durable medical equipment, local coverage
determinations (LCDs), and national coverage determinations (NCDs), as provided
in ARM 37.86.1802, effective October1,-2023 January 1, 2024, and July 1, 2024.
The prosthetic devices, durable medical equipment, and medical supplies fee
schedule, as provided in ARM 37.86.1807, is effective October4,-2023 January 1,
2024, and July 1, 2024.

() The nutrition services fee schedule, as provided in ARM 37.86.2207(2), is
effective July-1,-2023 July 1, 2024.

(m) remains the same.

(n) The orientation and mobility specialist services fee schedule, as provide

in ARM 37.86.2207(2), is effective July-4,-2023 July 1, 2024.
(o) The transportation and per diem fee schedule, as provided in ARM

37.86.2405, is effective July-1-2023 July 1, 2024.

(p) The specialized nonemergency medical transportation fee schedule, as
provided in ARM 37.86.2505, is effective July4-2023 July 1, 2024.

(q) The ambulance services fee schedule, as provided in ARM 37.86.2605, is
effective July4-2023 January 1, 2024, and July 1, 2024.

(r) The audiology fee schedule, as provided in ARM 37.86.705, is effective
July14,-2023 January 1, 2024, and July 1, 2024.

(s) The therapy fee schedules for occupational therapists, physical
therapists, and speech therapists, as provided in ARM 37.86.610, are effective July
42023 January 1, 2024, and July 1, 2024.

(t) The optometric services fee schedule, as provided in ARM 37.86.2005, is
effective July4-2023 January 1, 2024, and July 1, 2024.

(u) The chiropractic fee schedule, as provided in ARM 37.85.212(2), is
effective July-1,-2023 July 1, 2024.

(v) The lab and imaging services fee schedule, as provided in ARM
37.85.212(2) and 37.86.3007, is effective July-1,-2023 January 1, 2024, and July 1,
2024.

(w) The Targeted Case Management for Children and Youth with Special
Health Care Needs fee schedule, as provided in ARM 37.86.3910, is effective July-4;
2023 July 1, 2024.

(x) The Targeted Case Management for High-Risk Pregnant Women fee
schedule, as provided in ARM 37.86.3415, is effective July4,-2023 July 1, 2024.

(y) The mobile imaging services fee schedule, as provided in ARM
37.85.212, is effective July-1,-2023 January 1, 2024, and July 1, 2024.

(z) The licensed direct-entry midwife fee schedule, as provided in ARM
37.85.212, is effective July-1,-2023 January 1, 2024, and July 1, 2024.

(aa) The private duty nursing services fee schedule, as provided in ARM

37.86.2207(2), is effective Juby-14-2023 July 1, 2024.
(4) remains the same.
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(a) The Big Sky Waiver home and community-based services for elderly and
physically disabled persons fee schedule, as provided in ARM 37.40.1421, is

effective July-4,-2023 July 1, 2024.
(b) The home health services fee schedule, as provided in ARM 37.40.705, is

effective July4,2023 July 1, 2024.
(c) The personal assistance services fee schedule, as provided in ARM

37.40.1135, is effective July1--2023 July 1, 2024.
(d) The self-directed personal assistance services fee schedule, as provided

in ARM 37.40.1135, is effective July-4--2023 July 1, 2024.
(e) The community first choice services fee schedule, as provided in ARM

37.40.1026, is effective July1,2023 July 1, 2024.

(5) remains the same.

(a) The mental health center services for adults fee schedule, as provided in
ARM 37.88.907, is effective July 1, 2023 (fee schedule version 2) and July 1, 2024.

(b) The home and community-based services for adults with severe disabling
mental illness fee schedule, as provided in ARM 37.90.408, is effective July-1,-2023

July 1, 2024.
(c) The substance use disorder services fee schedule, as provided in ARM

37.27.905, is effective July1,-2023 July 1, 2024.

(6) For the Behavioral Health and Developmental Disabilities Division, the
department adopts and incorporates by reference the Medicaid youth mental health
services fee schedule, as provided in ARM 37.87.901, effective July 1, 2023 (fee
schedule version 2) and July 1, 2024.

AUTH: 53-2-201, 53-6-113, MCA
IMP: 63-2-201, 53-6-101, 53-6-125, 53-6-402, MCA

37.85.106 MEDICAID BEHAVIORAL HEALTH TARGETED CASE
MANAGEMENT FEE SCHEDULE (1) remains the same.

(2) The Department of Public Health and Human Services (department)
adopts and incorporates by reference the Medicaid Behavioral Health Targeted
Case Management Fee Schedule effective July-14,-2023 July 1, 2024, for the
following programs within the Behavioral Health and Developmental Disabilities
Division:

(a) through (c) remain the same.

(3) Copies of the department's current fee schedules are posted at
https://medicaidprovider.mt.gov.

AUTH: 53-2-201, 53-6-113, MCA
IMP: 63-2-201, 53-6-101, 53-6-113, MCA

37.85.212 RESOURCE BASED RELATIVE VALUE SCALE (RBRVS)
REIMBURSEMENT FOR SPECIFIED PROVIDER TYPES (1) through (1)(h) remain
the same.

(i) "Resource-based relative value scale (RBRVS)" means the Medicare
resource-based relative value scale contained in the Medicare Physician Fee
Schedule adopted by the Centers for Medicare and & Medicaid Services (CMS) of
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the U.S. Department of Health and Human Services. The effective date and citation
for the RBRVS is adopted at ARM 37.85.105(2).

(2) through (2)(u) remain the same.

(v) EPSDT orientation and mobility specialists; and

(w) mobile imaging/portable x-ray providers-; and

(x) BCBA/BCBA-D.

(3) through (10) remain the same.

AUTH: 53-2-201, 53-6-113, MCA
IMP: 53-2-201, 53-6-101, 53-6-111, 53-6-113, 53-6-125, MCA

37.86.1006 DENTAL SERVICES, COVERED PROCEDURES (1) For
purposes of specifying coverage of dental services through the Medicaid program,
the department adopts and incorporates by reference the Dental and Denturist
Program Provider Manual as provided in ARM 37.85.105(3). The Dental and
Denturist Program Provider Manual informs the providers of the requirements
applicable to the delivery of services. Copies of the manual are available on the
Montana Medicaid provider web site at https://medicaidprovider.mt.gov and from the
Department of Public Health and Human Services, Health Resources Division, 1400
Broadway, P.O. Box 202951, Helena, MT 59620-2951.

(2) through (5)(d) remain the same.

(e) porcelain fused to base metal crowns, and porcelain/ceramic crowns are
limited to two per person per year, total. Forsecond-molars;-base-metal-crowns
only-

(6) through (18) remain the same.

AUTH: 53-2-201, 53-6-113, MCA
IMP: 63-6-101, 53-6-113, MCA

37.86.2002 OPTOMETRIC SERVICES, REQUIREMENTS (1) and (2)
remain the same.

(3) Members are A-Medicaid-memberunder21-years-ofage-is limited to one
eye examination for determlnatlon of refractlve state per 365 day perlod—A—Med+ea+d

(a) and (b) remain the same.

AUTH: 53-6-113, MCA
IMP: 63-6-101, 53-6-141, MCA

37.86.2102 EYEGLASSES, SERVICES; AND REQUIREMENTS AND
RESTRIGHONS (1) through (3) remain the same.

(4) A-memberunder21years-ofage-is Members are limited to one pair of
eyeglasses per 365-day period and-a-member21-years-of age-or-olderislimited-to
onepairof-eyeglasses-every 730-day-period.

(5) through (7) remain the same.
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(8) A member is allowed two pairs of single vision eyeglasses in the place of

bifocals when medically necessary, per 365-day period.
(9) and (9)(a) remain the same.

AUTH: 53-6-113, MCA
IMP: 53-6-101, 53-6-141, MCA

37.86.2105 EYEGLASSES, REIMBURSEMENT (1) and (2) remain the
same.

(3) The department adopts and incorporates by reference the department'’s
Eyeglasses Fee Schedule effective December2016 May 1, 2024. A copy of the
department's fee schedule is posted at the Montana Medicaid provider web site at
https://medicaidprovider.mt.gov. A copy of the department's fee schedule may also
be obtained from Department of Public Health and Human Services, Health
Resources Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.

AUTH: 53-6-113, MCA
IMP: 63-6-101, 53-6-113, 53-6-141, MCA

37.86.3607 CASE MANAGEMENT SERVICES FOR PERSONS WITH
DEVELOPMENTAL DISABILITIES, REIMBURSEMENT (1) Reimbursement for the
delivery by provider entities of Medicaid funded targeted case management services
to persons with developmental disabilities is provided as specified in the Montana
Developmental Disabilities Program Manual of Service Reimbursement Rates and
Procedures for Targeted Case Management Services for Individuals with
Developmental Disabilities Enrolled in the 1915(c) 0208 Home and Community
Based (HCBS) Comprehensive Waiver or Eligible Individuals Age 16 and Over,
dated July1,-2023 July 1, 2024.

(2) The department adopts and incorporates by this reference the Montana
Developmental Disabilities Program Manual of Service Reimbursement Rates and
Procedures for Targeted Case Management Services for Individuals with
Developmental Disabilities Enrolled in the 1915(c) 0208 Home and Community
Based (HCBS) Comprehensive Waiver or Eligible Individuals Age 16 and Over,

dated July1,-2023 July 1, 2024. The manual is posted at
https://dphhs.mt.gov/bhdd/disabilityservices/developmentaldisabilities/ddpratesinf.

AUTH: 53-6-113, MCA
IMP: 63-6-101, MCA
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4. STATEMENT OF REASONABLE NECESSITY

The Department of Public Health and Human Services (department) is proposing to
amend ARM 37.40.307, 37.40.315, 37.85.104, 37.85.105, 37.85.106, 37.85.212,
37.86.1006, 37.86.2002, 37.86.2102, 37.86.2105, and 37.86.3607 pertaining to
updating Medicaid and non-Medicaid provider rates, fee schedules, and effective
dates. The department administers the Montana Medicaid and non-Medicaid
program to provide health care to Montana's qualified low income, elderly, and
disabled residents. Medicaid is a public assistance program paid for with state and
federal funds appropriated to pay health care providers for the covered medical
services they deliver to Medicaid members.

The reasonable necessity for proposing these rule changes is to establish rates of
reimbursement in conformity with appropriations passed by the 2023 Montana
Legislature. Pursuant to 53-6-113, MCA, the Montana Legislature has directed the
department to use the administrative rulemaking process to establish rates of
reimbursement for covered medical services provided to Medicaid members by
Medicaid providers. The department proposes these rule amendments to establish
Medicaid rates of reimbursement. In establishing the proposed rates, the
department considered as primary factors the availability of funds appropriated by
the Montana Legislature during the 2023 regular legislative session, the actual cost
of services, and the availability of services.

Proposed changes to provider rates that are the subject of this rulemaking notice,
including rates in fee schedules and rates in provider manuals, can be found at
https://medicaidprovider.mt.gov/proposedfs.

Proposed Increases for Four Categories of Rates Studied by Guidehouse

In 2021, the Montana Legislature directed the department to contract with an
independent health care consulting firm to conduct a comprehensive rate review of
services provided through the Adult Behavioral Health, Children's Mental Health,
Developmental Disabilities, and Senior and Long Term Care programs. The
department contracted with Guidehouse consulting firm to conduct the multifaceted
study of Medicaid rates within the four programs and make recommendations for
rate increases. Through this rule notice, the department proposes to apply funding
appropriated by the 2023 legislature across all studied rates using the methodology
recommended by Guidehouse. The following fee schedules have proposed rates
that were recommended by the Guidehouse study: Medicaid Youth Mental Health
Fee Schedule, Medicaid Behavioral Health Targeted Case Management Fee
Schedule, Targeted Case Management Services for Individuals with Developmental
Disabilities Enrolled in the 1915 (c) 0208 Home and Community Based (HCBS)
Comprehensive Waiver, Medicaid Mental Health Center Services for Adults,
Medicaid Substance Use Disorder Services, Home and Community-Based Services
for Adults with Severe Disabling Mental lliness, Non-Medicaid Mental Health Crisis
Services, Non-Medicaid Substance Use Disorder Services, Nursing Facility
Reimbursement, and Nursing Facility Staffing and Reporting Requirements.
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Proposed Increase For Provider Rates Not Studied by Guidehouse

The 2023 legislature appropriated funds for a provider rate increase of 4.0% for the
state fiscal year 2025 for provider rates that were not part of the Guidehouse study.
The department considered all factors in proposing these rates, and the proposed
rates represent a weighted average rate increase of 4.0%.

Combined Rule Filings

On average it takes two to three months from publication of a proposed rule
amendment to its adoption. As the department is unable to file stacked proposed
amendments, a rule filing must be fully adopted before new changes can be
proposed. Therefore, any delay with the rule filing timeline has a cascading effect
on subsequent rule amendments.

The department was unable to file the proposed July 1, 2023, changes until HB 2
was signed on June 14, 2023. The department filed the proposed July 1, 2023, rate
changes on the earliest available filing date of June 27, 2023. MAR Notice No. 37-
1037 was published on July 7, 2023, and adopted on September 8, 2023, two
months after the effective date.

On December 12, 2023, the department filed MAR Notice No. 37-1061, pertaining to
the October 1, 2023, inpatient hospital provider rate increases. MAR Notice No. 37-
1061 was adopted on March 22, 2024, almost six months after the effective date.

With the delays in July and October 2023 rule adoptions, the department was unable
to file proposed January 2024 changes until April 2, 2024. Subsequently, the
proposed July 2024 changes could not be filed until the end of June, with an
adoption date at the end of August.

Understanding the impact rate implementation delays have on providers and
department resources, the department made the administrative decision to
incorporate proposed January 2024 and July 2024 updates under one rule filing.
This decision was necessary to limit the financial impact to providers and to
decrease the quantity of provider claim adjustments. For some services, the
proposed rule text has two dates, the first of which is intended to establish rates of
reimbursement for services provided through the first date listed; and the second
date is intended to establish rates of reimbursement for services provided from the
second date listed.

The following sections explain proposed amendments to the following specific
subsections: ARM 37.40.307, 37.40.315, 37.85.104, 37.85.105, 37.85.106,
37.85.212, 37.86.1006, 37.86.2002, 37.86.2102, 37.86.2105, 37.86.3607,
37.88.101, and 37.89.201.

ARM 37.40.307 Nursing Facility Reimbursement

The proposed amendment to (2)(a) updates the flat-rate component for SFY 2024 to
reflect a proposed 8.24% increase for SFY 2025. The department is proposing to
set the flat-rate component for state fiscal year (SFY) 2025 at $278.75, which is an
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8.24% increase from SFY 2024. The rate change will align with the FY 2024 rate
proposed in the Guidehouse rate study completed in 2022.

The proposed amendment to (2)(c) updates the SFY reference from July 1, 2023,
through June 30, 2024, to July 1, 2024, through June 30, 2025. This change is
necessary for the department to provide notice of the current period for funding of
Medicaid nursing facility provider rates.

The proposed amendment to (3) updates the 2023 reference to 2024. This change
is necessary for the department to provide notice to newly constructed facilities that
have not participated in the Medicaid program for at least six months.

The department proposes to remove all references to ICF/IID services, as the
department no longer provides any of these types of services.
The department is also proposing to clean up grammar and style formatting issues.

ARM 37.40.315 Staffing and Reporting Requirements

The proposed amendment will expand the current reporting requirements and further
define the information that needs to be provided. The proposed amendment will
also extend the timeframe required for submitting the information. Language in HB 2
relating to the nursing home rate increase stated that the FY 2025 rate increases are
conditional on facility participation in Department of Public Health and Human
Services' efforts to collect quality and performance data.

The proposed amendment will list the staffing and quality and performance
information that will be collected on the online Monthly Nursing Facility Report. This
includes information on occupancy, staffing, demand for service, employee training,
employee longevity, and annual resident/family satisfaction survey.

The department is also proposing to clean up grammar and style formatting issues.

ARM 37.85.104

(1)(a), (b), and (d) Behavioral Health and Developmental Disabilities Division Fee
Schedules — July 1, 2023

The department is proposing to revise the July 1, 2023, non-Medicaid mental health
crisis services fee schedule to align nomenclature for Mobile Crisis Response
Services with the proposed Mobile Crisis Response Services manual policy. This
proposal will ensure uniform and consistent use of terminology, ensuring clarity for
providers and the department. These updates will be reflected in non-Medicaid
mental health crisis services fee schedule version 2.

Additionally, the department is proposing to revise the effective date for the non-
Medicaid substance use disorder services fee schedule to July 1, 2023, to reflect
rate increases from the provider rate study. This fee schedule was not updated in a
previous rule notice due to an internal department oversight.
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(1)(a), (c), and (d) Behavioral Health and Developmental Disabilities Division Fee
Schedules — July 1,2024

The department is proposing to adopt the July 1, 2024, updates, for the following
non-Medicaid fee schedules: mental health crisis services for adults, youth respite
care services, and substance use disorder services. This is necessary to update
provider rates and mirror those rates found on the Medicaid fee schedules.

ARM 37.85.105

(2)(a) Resource-Based Relative Value Scale (RBRVS) Federal Register

The department is proposing to adopt the version of the RBRVS contained in the
Medicare Physician Fee Schedule adopted by the Centers for Medicare & Medicaid
Services (CMS) in the November 16, 2023, Federal Register (effective January 1,
2024) for the RBRVS reimbursement methodology. This adoption is necessary to
incorporate the most up-to-date changes made by CMS.

(2)(b) RBRVS Fee Schedules

The department is proposing to adopt the January 1, 2024, and July 1, 2024, fee
schedule updates. The January 1, 2024, fee schedules utilize the conversion factors
listed in ARM 37.85.105(2)(b)(i) and the July 1, 2024, fee schedules utilize the
conversion factors described in ARM 37.85.105(2)(b)(ii). This change is necessary
to ensure the fee schedules incorporate new, deleted, and replacement codes, as
well as revised rates.

(2)(b)(ii) RBRVS Conversion Factors (CF) — July 1, 2024

RBRVS rates are calculated by multiplying code-specific relative value units (RVU)
by the applicable conversion factor. During the annual RBRVS reimbursement
modeling process, the department considers all these factors in the aggregate using
a weighted average based on utilization. The 2023 legislature appropriated funds
for a provider rate increase of 4.0% for the state fiscal year 2025 for provider rates
other than the rates studied by Guidehouse. Considering the pricing factors and the
appropriated provider rate increase, effective July 1, 2024, the department proposes
changes to the allied services and mental health services conversion factors. The
proposed allied services conversion factor is $27.24, and the proposed mental
health services conversion factor is $22.47. When the proposed conversion factor
increases are applied against utilization and RVUs, the result is a weighted average
rate increase of 4.0%.

For the physician services and anesthesia conversion factor, the department is
directed by 53-6-125, MCA, to increase the conversion factor by the consumer price
index for medical care for the previous year, which for this adjustment period is -
0.8%. Physician services are not included in the 2023 legislature-appropriated
provider rate increase.

(2)(e) Payment to Charge Ratio — July 1, 2024

The payment-to-charge ratio, which is used to price some allowable procedures that
do not have set reimbursement is proposed to be 48.02%, effective July 1, 2024.
This ratio is updated annually as part of the department's annual RBRVS updates
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and will change when there are changes in the average provider charges and/or
changes to reimbursement.

(2)(i)(i) and (ii) Optometric Services Provider Rate of Reimbursement (PRR)

Due to the necessity to propose the January 2024 and July 2024 fee schedule
changes under the same rule filing, the department proposes to clearly define the
optometric services PRR that is effective from July 1, 2023 through June 30, 2024
and the proposed July 1, 2024 optometric services PRR.

Effective July 1, 2024, the department is proposing to change the optometric
services PRR, which is a pricing factor, to 114.45% of the reimbursement for allied
services. When this pricing factor is applied against utilization, relative value units,
and proposed allied services conversion factor, optometrists and opticians will
receive a weighted average provider rate increase of 4.0%, which is consistent with
the weighted average rate increase for providers not included in the Guidehouse
study.

(3)(a) Inpatient Hospital Services Rates — July 1, 2024

The House Bill (HB) 2 Narrative for the 2025 biennium provides for an increase
appropriation from the 2023 biennium for Medicaid services provided by non-critical
access hospitals in an amount equivalent to a 4.0% provider rate increase. The
provider rate increase for inpatient non-critical access hospital services is contingent
on the department's evaluation of the Upper Payment Limit methodology. The
department has completed the Upper Payment Limit demonstration, which has been
approved by the Centers for Medicare & Medicaid Services, and the demonstration
confirms Montana Medicaid provider payments do not exceed the Upper Payment
Limit.

The 2025 biennium inpatient hospital provider rate increase equates to an
approximate 8.16% increase from the 2023 biennium. The State Fiscal Year 2024
increase for inpatient hospitals was implemented effective October 1, 2023. Since
the rate increase was to be applied over 9 months, instead of 12, the department
increased reimbursement by 5.3%. To ensure that hospital rates are not increased
beyond the 2025 biennium appropriated increase, the department proposes to
implement a 2.72% increase to inpatient hospital reimbursement. This increase
results in an estimated 8.16% over the 2025 biennium.

Year Provider Rate Increase

1 (12 Months) 4.0%

2 (12 Months) 4.0%

Total Increase =(1.04) X (1.04) — 1 =8.16%
Year Provider Rate Increase

1 (9 Months) 5.3%

2 (12 Months) 2.72%

Total Increase =(1.053) X (1.0272) — 1 = 8.16%
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The department proposes to adopt Version 41.0 of the 3M APR-DRG grouper,
effective July 1, 2024. This grouper update includes changes to DRG relative
weights, average lengths of stays, and adds or deletes some DRGs.

(3)(b)(i) Outpatient Prospective Payment System (OPPS) Federal Reqister
Effective July 1, 2024, the department is proposing to adopt the Outpatient
Prospective Payment System fee schedule published by CMS in the February 9,
2024, federal register (effective January 1, 2024) for the OPPS reimbursement
methodology. This adoption is necessary to ensure outpatient hospital updates are
aligned with CMS.

(3)(b)(ii) Outpatient Prospective Payment System (OPPS) Conversion Factor — July
1, 2024

The department is proposing to increase the OPPS conversion factor to $60.72,
effective July 1, 2024, to incorporate the provider rate increase approved by the
Montana Legislature.

(3)(b)(iii) Medicaid Statewide Average Cost-to-Charge Ratio

The Medicaid statewide average cost-to-charge ratio is calculated utilizing submitted
cost reports and is updated annually. The proposed updated cost-to-charge ratio is
48.59%. Individual hospital cost-to-charge ratios can fluctuate annually which can
result in shifts to the Montana statewide average cost-to-charge ratio. This ratio is
required to be updated annually to keep the ratio current.

(3)(b)(iv) Outpatient Maintenance Dialysis Clinic — July 1, 2024

The bundled composite rate for outpatient maintenance dialysis clinics is proposed
to increase by 4.0% to $281.86, effective July 1, 2024, to incorporate the provider
rate increase approved by the Montana Legislature.

(3)(c), (). (), (s), (1), (V), (v), and (z) Fee Schedules - January 1, 2024

The department proposes to revise the effective date for the following fee schedules
to January 1, 2024, to reflect updated Medicare procedures codes adopted by CMS
for the following services: hearing aid services; ambulance services; audiology;
occupational therapists; physical therapists, and speech therapists; optometric
services; lab and imaging services; mobile imaging services; and licensed direct-
entry midwives fee schedules.

(3)(c). (1), (1), (n), (0), (p), (Q), (r), (s), (1), (u), (V). (y), (), and (aa) Fee Schedules —
July 1, 2024

The department is proposing the adoption of fee schedules effective July 1, 2024.
The fee schedules incorporate changes due to the proposed amendments within this
rule notice, including federal register changes, conversion factor updates,
legislatively required provider rate increases. The above-listed subsections are for
the following fee schedules: hearing aid services; home infusion therapy services;
nutrition services; orientation and mobility specialist services; transportation and per
diem fee schedule; specialized non-emergency medical transportation; ambulance
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services; audiology services; occupational, physical, and speech therapy services;
optometric services; Early and Periodic Screening, Diagnostic, and Treatment
(EPSDT) chiropractic services; lab and imaging services; mobile imaging services;
licensed direct-entry midwife; and private duty nursing.

(3)(d) Dental Reimbursement — July 1, 2024

The department proposes three changes to this subsection: 1) adoption of the
Relative Values for Dentist reference published in 2024; 2) modification of the dental
conversion factor to $38.37; and 3) adoption of the July 1, 2024, Dental Services fee
schedules. These proposed changes are necessary to incorporate the legislatively
approved provider rate increase and to keep current with updated dental procedure
codes.

(3)(e) Dental Provider Manual Update — July 1, 2024

The Dental Provider manual is proposed to be amended, effective July 1, 2024, to
incorporate the information from provider notices published throughout the year and
the changes proposed to ARM 37.86.1006. Provider notices are archived after a
few years; therefore, pertinent information should be incorporated into the manual.

(3)(f) Outpatient Drugs Minimum Dispensing Fee — July 1, 2024

Annually the department surveys enrolled pharmacies to establish the state fiscal
year minimum dispensing fee. The results from the annual survey provide the data
necessary to calculate the minimum dispensing fee, which is proposed to be $5.28.

(3)(f) Outpatient Drugs Maximum Dispensing Fees — July 1, 2024

Effective July 1, 2024, the department proposes to increase the maximum
dispensing fee, for each volume range, to incorporate the legislatively approved
provider rate increase.

(3)(h) Outpatient Drugs Reimbursement Vaccine Administration Fee — July 1, 2024
The department proposes to update the fee paid for each additional vaccine
administered to $15.53. This change is necessary to maintain a vaccine
administration fee aligned with the physician services fee.

(3)(k) Prosthetic Devices, Durable Medical Equipment, and Medical Supplies —
January 1, 2024

The department proposes to adopt and incorporate by reference the Medicare
Region D Supplier Manual effective January 1, 2024. This proposal is necessary to
ensure the department adopts newly added, revised, or deleted Medicare coverage
criteria for Medicare covered durable medical equipment, local coverage
determinations (LCDs), and national coverage determinations (NCDs).

Effective January 1, 2024, the department proposes to adopt the Calendar Year
2024 Medicare Durable Medical Equipment, Prosthetics, Orthotics, and Supplies
(DMEPQOS) fee schedule. This update is necessary to incorporate the calendar year
2024 Medicare fees, additions, deletions, and changes to procedure codes.
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(3)(k) Prosthetic Devices, Durable Medical Equipment, and Medical Supplies — July
1, 2024

The department proposes to adopt and incorporate by reference the Medicare
Region D Supplier Manual effective July 1, 2024. This proposal is necessary to
ensure the department adopts newly added, revised, or deleted Medicare coverage
criteria for Medicare covered durable medical equipment, local coverage
determinations (LCDs), and national coverage determinations (NCDs).

Effective July 1, 2024, the fee schedule will incorporate the July 2024 Medicare
DMEPOS fee schedule changes and updates to department-set fees. The
department proposes a 4.0% increase to the department set fees on the DMEPOS
fee schedule.

(3)(w) and (x) Targeted Case Management (TCM) for Children and Youth with
Special Health Care Needs (CYSHCN) and TCM for High-Risk Pregnant Women
Fee Schedules — July 1, 2024

Effective July 1, 2024, the department is proposing to align the TCM for CYSHCN
and TCM High-Risk Pregnant Women fee schedule rates with the TCM youth
behavioral health fee schedule rates. This change is necessary for rate parity.

(4) Senior and Long Term Care Division— July 1, 2024

The department proposes the adoption of updated fee schedules effective July 1,
2024. The updated fee schedules implement legislatively appropriated Medicaid
provider-rate increases for Community First Choice, Personal Assistance Services
(CFC/PAS), Big Sky Waiver, and Home Health programs.

(5)(a) Behavioral Health and Developmental Disabilities Division Mental Health
Center Services Adult Fee Schedule— July 1, 2023

The department proposes to revise the July 1, 2023, Medicaid mental health center
services for adults fee schedule to align Mobile Crisis Response Services with the
proposed Mobile Crisis Response Services program updates. These updates will be
reflected in Medicaid mental health crisis services fee schedule version 2.

(5)(a), (b), and (c) Behavioral Health and Developmental Disabilities Division Fee
Schedules — July 1, 2024

The department is proposing to amend the effective date to July 1, 2024, for the
following fee schedules: mental health center services for adults, home and
community-based services for adults with severe disabling mental iliness, and
substance use disorder services. This is necessary to update provider rates in
accordance with funding appropriated by the Montana Legislature during the 2023
regular session.

Updates to the mental health fee schedule include the addition of services including
but not limited to repealing PACT, MACT, and establish a new MT-ACT Policy, and
amending CMP policies which include service delivery, staffing requirements, and
potential overhead costs. This will affect the cost of reimbursing a MT-ACT team.
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(6) Behavioral Health and Developmental Disabilities Division Medicaid Youth
Mental Health Services Fee Schedule- July 1, 2023

The department proposes to revise the July 1, 2023, Medicaid youth mental health
services fee schedule to align Mobile Crisis Response Services with proposed
Mobile Crisis Response Services program updates. These updates will be reflected
in Medicaid youth mental health services fee schedule, version 2.

(6) Behavioral Health and Developmental Disabilities Division Medicaid Youth
Mental Health Services Fee Schedule - July 1, 2024

The department proposes to revise the effective dates and reimbursements on the
Medicaid youth mental health services fee schedule to July 1, 2024. This update
incorporates the legislatively approved provider rate increase.

ARM 37.85.106

(2) Fee schedule- July 1, 2024

The department is proposing to amend ARM 37.85.106 to update the fee schedule
date for the Medicaid Behavioral Health Targeted Case Management Fee Schedule
to July 1, 2024. This is necessary to update provider rates in accordance with
funding appropriated by the Montana Legislature during the 2023 regular session.

ARM 37.85.212

(2) Providers Reimbursed under the RBRVS Methodology

The department proposes to include BCBA and BCBA-D in the list of providers
reimbursed under the RBRVS methodology.

ARM 37.86.1006

(5)(e) Adult Crown Limits — July 1, 2024

The department proposes to cover porcelain/ceramic crowns on second molars for
members aged 21 and over. This change is necessary to ensure members have
access to quality dental treatment. The provider community has expressed
preference for porcelain/ceramic crowns over base metal crowns for second molars
due to strength and resistance to fracture.

ARM 37.86.2002

(3) Adult Eye Examination Limits — July 1, 2024

The department proposes to allow one eye examination per year, to determine
refractive state for members aged 21 and over. This change is necessary to ensure
members have access to timely medically necessary eye examinations. This
change does not impact members aged 20 and under.

ARM 37.86.2102

(4) and (8) Adult Eyeglass Limits — July 1, 2024

The department proposes to allow one pair of eyeglasses per 365 days for members
aged 21 and over. When medically necessary, members may receive two pairs of
single vision eyeglasses per 365 days, in lieu of bifocals. This change is necessary
to ensure members have sufficient access to medically necessary vision hardware
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and does not impact members aged 20 and under. In accordance with ARM
37.86.2102(9), this change also applies to contact lenses.

(9)(b) Contact Lens and Dispensing Fee Prior Authorizations — May 1, 2024

The department proposes to remove the prior authorization requirement for contact
lenses and dispensing from rule. The department has determined a vast majority of
the prior authorization requests processed have been medically necessary. The
department will monitor program utilization to ensure the removal of prior
authorization does not result in inappropriate utilization.

ARM 37.86.2105

(3) Fee Schedule — May 1, 2024

The department has completed the competitive bidding process for the single
volume purchase eyeglasses contract that has a contract start date of May 1, 2024.
The department propose to adopt a May 1, 2024, Eyeglasses Fee Schedule to
incorporate the new contracted rates.

ARM 37.86.3607

(1) and (2) Reimbursement — July 1, 2024

The department is proposing to amend ARM 37.86.3607 pertaining to
reimbursement rates in the Targeted Case Management Services for Individuals
with Developmental Disabilities Enrolled in the 1915 (c) 0208 Home and Community
Based (HCBS) Comprehensive Waiver or Eligible Individuals Age 16 and over.

The rule amendment would adopt and incorporate an updated version of the manual
dated July 1, 2024, to incorporate the legislatively approved provider rate increase.

Fiscal Impact

Fiscal Impact - July 1, 2023 and January 1, 2024
The proposed July 1, 2023, and January 1, 2024, changes are anticipated to be
budget neutral.

Fiscal Impact — May 1, 2024
The SFY 2024 and SFY 2025 fiscal impact for the proposed May 1, 2024, fee
schedule changes for eyeglasses are provided below.

?;Sgg: Budget Budget Active
(Federal Impact (State | Impact (Total | Provider
E Funds) Funds) Count
unds)
SFY 2024 $24,873 $9,645 $34,517 1
SFY 2025 $211,473 $77,556 $289,029 1

Fiscal Impact — July 1, 2024
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The following table displays the number of providers affected by the amended fee
schedules, effective dates, conversion factors, and rates for services for SFY 2025
based on the July 1, 2024, proposed amendments.

SFY 2025 SFY 2025 SFY 2025 :
Budget Active
: Budget Budget :
Provider Type Impact Impact (State | Impact (Total Provider
(Federal Count
Funds) Funds)
Funds)
Ambulance $343,515 $99,486 $443,001 474
Audiologist $6,425 $2,872 $9,297 81
BCBA/BCBA-D $79,810 $47,565 $127,375 58
Case Management
Services for
Persons with $4,927 $3,286 $8,213 1
Developmental
Disabilities
Chemical
Dependency Clinic $54,127 $10,495 $64,622 66
Commercial
Transportation $114,017 $47,594 $161,611 15
Community First
Choice $5,256,034 $2,221,247 $7,477,281 46
Crisis Services $97,411 $10,823 $108,234 11
CSCT Children's
Mental Health $14,531 $8,481 $23,012 405
Dental $2,135,966 $913,283 $3,049,249 710
Denturist $95,241 $28,502 $123,743 21
Dialysis Clinic $99,549 $42,465 $142,014 25
Durable Medical $146,432 $53,378 |  $199,810 457
Equipment
EPSDT -
Chiropractic $20,778 $11,646 $32,424 156
Free Standing
Birthing Center $3,476 $1,250 $4,726 2
Hearing Aid
Dispenser $6,612 $2,309 $8,921 36
Home & Community
Based Services - $2,481,124 $1,477,306 $3,958,430 275
Big Sky Waiver
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Home & Community
Based Services - $1,092,005 $649,846 $1,741,851 234
SDMI Waiver
Home Health
Agency $23,380 $7,881 $31,261 26
Home Infusion
Therapy $63,564 $24,659 $88,223 14
Hospital - Inpatient $3,336,844 $1,082,648 $4,419,492 523
Hospital -
Outpatient $4,113,523 $1,170,371 $5,283,894 523
Independent
Diagnostic Testing $28,889 $7,796 $36,685 28
Facility
Laboratory $49,896 $10,271 $60,167 224
Licensed Clinical
Social Worker $530,230 $191,211 $721,441 970
Licensed
Professional $768,158 $289,353 $1,057,511 1,190
Counselor
Licensed Marriage
and Family $4,803 $2,129 $6,932 12
Therapist
Mental Health
Center $1,476,207 $735,165 $2,211,372 55
Mid-Level
Practitioner $174,235 $51,056 $225,291 5,897
Mobile Imaging
Service $3,935 $1,469 $5,404 2
Nursing Home $9,157,356 $5,145,645 | $14,303,001 59
Nutritionist/Dietician $5,686 $3,097 $8,783 123
Occupational
Therapist $148,325 $82,089 $230,414 384
Optician $3,543 $1,319 $4,862 21
Optometrist $230,547 $81,925 $312,472 258
Orientation and
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Personal Care
Agency $49,390 $25,417 $74,807 72
Personal Care
Agency - Adult MH $1,325 $502 $1,827 37
Personal Care
Agency - Child MH $650 $388 $1,038 13
Pharmacy
Dispensing Fee $666,637 $179,517 $846,154 493
Physical Therapist $294,654 $83,434 $378,088 1,139
Physician $75,926 $24,960 $100,886 13,251
Podiatrist $673 $182 $855 83
Private Duty
Nursing Agency $390,687 $233,214 $623,901 5
Psychiatric Res
Treatment Facility $1,101,233 $643,880 $1,745,113 27
Psychiatrist $30,665 $8,102 $38,767 303
Psychologist $39,495 $16,080 $55,575 260
Public Health Clinic $12,719 $4,222 $16,941 42
SChOg‘ Based $137,297 $80,888 $218,185 79
ervices
Speech Pathologist $104,752 $61,348 $166,100 332
Targeted Case
Management -
Children and Youth $25,581 $12,784 $38,365 17
with Special Health
Care Needs
Targeted Case
Management - High
Risk Pregnant $1,664 $832 $2,496 17
Women
Targeted Case
Management - $207,021 $79,648 $286,669 24
Mental Health
Therapeutic F%m"y $496,490 $293,141 $789,631 14
are
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Therapeutic ﬁm“p $357,957 $210310 |  $568,267 24
ome
Specialized
Transportation $673 $324 $997 10

5. The department intends to apply these proposed rule amendments
retroactively to July 1, 2023, January 1, 2024, May 1, 2024, and July 1, 2024.

6. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Bailey Yuhas, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena, Montana, 59604-4210; fax (406) 444-
9744; or e-mail hhsadminrules@mt.gov, and must be received no later than 5:00
p.m., June 21, 2024.

7. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.

8. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 6 above.

9. An electronic copy of this notice is available on the department's web site
at https://dphhs.mt.gov/LegalResources/administrativerules, or through the
Secretary of State's web site at http://sosmt.gov/ARM/register.

10. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

11. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rules will not significantly
and directly impact small businesses.

12. Section 53-6-196, MCA, requires that the department, when adopting by
rule proposed changes in the delivery of services funded with Medicaid monies,
make a determination of whether the principal reasons and rationale for the rule can
be assessed by performance-based measures and, if the requirement is applicable,
the method of such measurement. The statute provides that the requirement is not
applicable if the rule is for the implementation of rate increases or of federal law.

The department has determined that the proposed program changes
presented in this notice are not appropriate for performance-based measurement
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and therefore are not subject to the performance-based measures requirement of
53-6-196, MCA.

/s/ Brenda K. Elias /s/ Charles T. Brereton

Brenda K. Elias Charles T. Brereton, Director

Rule Reviewer Department of Public Health and Human
Services

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING ON
ARM 37.40.702 pertaining to Home ) PROPOSED AMENDMENT
Health Services )

TO: All Concerned Persons

1. On June 13, 2024, at 11:00 a.m., the Department of Public Health and
Human Services will hold a public hearing via remote conferencing to consider the
proposed amendment of the above-stated rule. Interested parties may access the
remote conferencing platform in the following ways:

(a) Join Zoom Meeting at: https://mt-
gov.zoom.us/j/825389591667?pwd=YINNcmwrQ2ZjZXVuZGhuTUF3cDRIQTO09,
meeting ID: 825 3895 9166, and password: 679822; or

(b) Dial by telephone: +1 646 558 8656, meeting ID: 825 3895 9166, and
password: 679822. Find your local number: https://mt-gov.zoom.us/u/kMytbY JaS.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact the Department of Public Health and Human
Services no later than 5:00 p.m. on May 30, 2024, to advise us of the nature of the
accommodation that you need. Please contact Bailey Yuhas, Department of Public
Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena,
Montana, 59604-4210; telephone (406) 444-4094; fax (406) 444-9744; or e-mail
hhsadminrules@mt.gov.

3. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

37.40.702 HOME HEALTH SERVICES, REQUIREMENTS (1) through (3)
remain the same.

(4) Home health services must be provided in accordance with the
requirements of 42 CFR 440.70. The department adopts and incorporates by
reference 42 CFR 440.70, as amended May 8, 2020, which sets forth requirements
for home health services. A copy of the requlation may be obtained from the
Department of Public Health and Human Services, Senior and Long Term Care
Division, 1100 N. Last Chance Gulch, P.O. Box 4210, Helena, MT 59604-4210 or by
visiting https://www.ecfr.gov/.

{H—Home-health-servicesmustbe:
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(10) and (11) remain the same but are renumbered (5) and (6).

AUTH: 53-6-113, MCA
IMP: 563-6-101, 53-6-131, MCA

4. STATEMENT OF REASONABLE NECESSITY

The Department of Public Health and Human Services (department) proposes to
amend ARM 37.40.402 to update requirements relating to home health services.
The proposed rule change is necessary to align with federal requirements under 42
CFR 440.70 and a State Plan Amendment approved by the Centers for Medicare &
Medicaid Services on August 28, 2023. A copy of the approved State Plan
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Amendment is electronically accessible at:
https://www.medicaid.gov/sites/default/files/2023-08/MT-23-0013.pdf.

The department is proposing to adopt and incorporate by reference 42 CFR 440.70,
as amended May 8, 2020, and to strike language within ARM 37.40.702 that is either
repetitive or inconsistent with the requirements of the federal regulation. The
proposed rule change expands the types of medical practitioners who are authorized
to order home health services and perform face-to-face encounters. Under the
current rule, only physicians are authorized to order home health services. The
proposed rule change allows nurse practitioners, clinical nurse specialists, and
physician assistants to order home health services. The proposed rule change also
allows face-to-face encounters to take place through telehealth.

Fiscal Impact

The proposed rule amendment expands the types of medical practitioners who are
authorized to order home health services. While the overall trend in home health
service utilization is relatively low, there’s potential for a modest increase in the total
cost of services with expansion of the types of practitioners authorized to order the
services. Based on historical data, the total reimbursed claims for home health
services have shown slight variability:

« In Fiscal Year (FY) 2021, the total cost of services was $491,695.24, with
310 members served, and 1,153 claims paid.

e In FY 2022, the total cost of services was $472,205.03, with 285 members
served, and 1,396 claims paid.

« In FY 2023, the total cost of services was $419,390.46, with 262 members
served, and 1,351 claims paid.

Projecting for FY 2024, the estimated total reimbursed claims could reach
approximately $423,784.00.

5. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Bailey Yuhas, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena, Montana, 59604-4210; fax (406) 444-
9744; or e-mail hhsadminrules@mt.gov, and must be received no later than 5:00
p.m., June 21, 2024.

6. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.

7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless

MAR Notice No. 37-1068 10-5/24/24



-1159-

a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 5 above.

8. An electronic copy of this notice is available on the department's web site
at https://dphhs.mt.gov/LegalResources/administrativerules, or through the
Secretary of State's web site at http://sosmt.gov/ARM/register.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

10. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rule will not significantly
and directly impact small businesses.

11. Section 53-6-196, MCA, requires that the department, when adopting by
rule proposed changes in the delivery of services funded with Medicaid monies,
make a determination of whether the principal reasons and rationale for the rule can
be assessed by performance-based measures and, if the requirement is applicable,
the method of such measurement. The statute provides that the requirement is not
applicable if the rule is for the implementation of rate increases or of federal law.

The department has determined that the proposed program changes
presented in this notice are not appropriate for performance-based measurement
and therefore are not subject to the performance-based measures requirement of
53-6-196, MCA.

/s/ Robert Lishman /s/ Charles T. Brereton

Robert Lishman Charles T. Brereton, Director

Rule Reviewer Department of Public Health and Human
Services

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION AND
AMENDMENT

In the matter of the adoption of NEW )
RULES | through V and the )
amendment of ARM 37.106.138 )
pertaining to financial assistance and )
community benefit provided by )
certain types of hospitals and related )
certificate of need requirements )

TO: All Concerned Persons

1. On June 18, 2024, at 10:00 a.m., the Department of Public Health and
Human Services will hold a public hearing via remote conferencing to consider the
proposed adoption and amendment of the above-stated rules. Interested parties
may access the remote conferencing platform in the following ways:

(a) Join Zoom Meeting at: https://mt-
gov.zoom.us/j/810614251927?pwd=K01sWUJraXB6REtIUWNTcXk2TGVQZz09,
meeting ID: 810 6142 5192, and password: 143230; or

(b) Dial by telephone: +1 646 558 8656, meeting ID: 810 6142 5192, and
password: 143230. Find your local number: https://mt-gov.zoom.us/u/kcCp3U3yXj.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact the Department of Public Health and Human
Services no later than 5:00 p.m. on June 14, 2024, to advise us of the nature of the
accommodation that you need. Please contact Bailey Yuhas, Department of Public
Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena,
Montana, 59604-4210; telephone (406) 444-4094; fax (406) 444-9744; or e-mail
hhsadminrules@mt.gov.

3. The rules as proposed to be adopted provide as follows:

NEW RULE | PURPOSE (1) Each hospital, critical access hospital, or rural
emergency hospital that operates as a nonprofit health care facility under section
501(c)(3) of the Internal Revenue Code, 26 U.S.C. § 501(c)(3) (referred to in these
rules as a nonprofit hospital, critical access hospital, or rural emergency hospital) is
expected to provide community benefits and financial assistance by virtue of its
nonprofit and tax exempt status.

(2) Itis the purpose of this subchapter to clarify and set forth the duties and
responsibilities of nonprofit hospitals, critical access hospitals, and rural emergency
hospitals with respect to the provision of community benefits and financial
assistance in the areas they serve.
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(3) Community benefits do not include the cost to the hospital of paying any
taxes or governmental assessments.

(4) Financial assistance and other community benefits are reported at cost,
not charges.

AUTH: 50-5-106, 50-5-121, MCA
IMP: 50-5-106, 50-5-121, MCA

NEW RULE Il DEFINITIONS For the purposes of this subchapter, the
following definitions apply:

(1) "Community benefit" means initiatives and activities undertaken by a
nonprofit hospital, critical access hospital, or rural emergency hospital to improve
health in the communities it serves. These initiatives and activities should not be of
the kind considered to be normal for the day-to-day operation of the hospital or as
having benefits to the hospital not in line with recommended patient or population
health improvement. Community benefits may include providing free or discounted
care to uninsured and low-income patients (i.e., financial assistance), activities to
promote and improve population health, prevention activities, programs to support
children and families, programs to increase access to care, medical research likely
to directly benefit the community in which the nonprofit hospital, critical access
hospital, or rural emergency hospital is located, education and training for health
care professionals, workforce development, and other activities and contributions
associated with the initiatives being undertaken to benefit the community in which
the nonprofit hospital, critical access hospital, or rural emergency hospital is located
and reported on the annual IRS Form 990 Schedule H.

(2) "Financial assistance" means direct financial assistance to patients. It is
commonly understood as the unrecovered costs written off by a provider that results
from providing care to individuals who are uninsured or who are otherwise unable to
pay for the health care services they receive. Financial assistance was formerly
known as charity care.

(3) "Net patient revenue (NPR)" means the aggregate money generated from
patient services collected from payors, including private insurance, Medicaid, and
Medicare. The calculation for NPR is the total patient revenues minus patient
discounts.

AUTH: 50-5-106, 50-5-121, MCA
IMP: 50-5-106, 50-5-121, MCA

NEW RULE 1l COMMUNITY BENEFIT AND FINANCIAL ASSISTANCE
REQUIREMENTS (1) The duty of nonprofit hospitals, critical access hospitals, and
rural emergency hospitals to provide community benefits and financial assistance is
established in 50-5-121, MCA. To satisfy the requirements, a nonprofit hospital,
critical access hospital, or rural emergency hospital shall comply with the standards
and requirements set forth in this subchapter.

(2) Each nonprofit hospital, critical access hospital, or rural emergency
hospital shall:
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(a) have in writing a community benefits plan, a community benefits policy;
and a financial assistance policy;

(b) adhere to its written community benefit policy and financial assistance
policy; and

(c) make its written community benefit and financial assistance policies
available to the public, including posting the policies in a prominent location on its
website.

(3) With respect to nonprofit hospitals:

(a) the community benefits policy must be consistent with federal standards
and the standards established in this subchapter; and

(b) the financial assistance policy must be consistent with federal standards
and the standards established in this subchapter, applicable to the area the nonprofit
hospital serves.

(4) To establish community benefit and financial assistance standards, the
department will do the following:

(a) The department will collect baseline data for a two-year period and utilize
existing 2023 data to formulate standards after baseline data is validated/aggregated
and a three-year average determined.

(b) The department shall consider the following factors when developing the
standards:

(i) hospital size;

(ii) community size and location;

(iii) net patient revenue;

(iv) patient care expenses;

(v) payor mix.

(c) The department may consider other factors when developing the
standards, including:

(i) bad debt;

(i) community health needs assessments; and

(iii) other factors to allow for a level which is reasonable in relation to
community needs and the available resources of the hospital.

(d) The department shall consider whether to adopt numerical standards,
narrative standards, or a combination of numerical and narrative standards, for
community benefit and financial assistance.

(e) Under the standards, the community benefit requirement, including
financial assistance, will be set at the beginning of the calendar year.

(5) A nonprofit hospital with operating losses in its fiscal year shall not be
required to meet community benefit (including financial assistance) requirements
established under the standards for that year.

AUTH: 50-5-106, 50-5-121, MCA
IMP: 50-5-106, 50-5-121, MCA

NEW RULE IV _REPORTING REQUIREMENTS (1) Each nonprofit hospital,
rural emergency hospital, or critical access hospital shall submit to the department,
with the annual hospital financial report required in ARM 37.106.138, the following
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documents within 30 days of its filing of the applicable forms with the Internal
Revenue Service:

(a) a copy of Form 990 with Schedule H and associated worksheets. When
no Schedule H is available, the methods used to determine community benefit and
financial assistance spending and those amounts;

(b) a financial assistance policy and community benefit plan for the current
calendar year.

(2) The report must include the following information:

(a) contact information for the hospital administrator and person filing the
report should the department have any questions; and

(b) the beginning and end date of the reporting period for the nonprofit
hospital, critical access hospital, or rural emergency hospital.

(38) The information and documentation required under (1) shall reflect
inpatient and outpatient services, as well as any service provided by an urgent care
or other facility operated by the nonprofit hospital, critical access hospital, or rural
emergency hospital.

AUTH: 50-5-106, 50-5-121, MCA
IMP: 50-5-106, 50-5-121, MCA

NEW RULE V_ENFORCEMENT AND PENALTIES FOR NONCOMPLIANCE
WITH COMMUNITY BENEFIT AND FINANCIAL ASSISTANCE REQUIREMENTS
OR REPORTING REQUIREMENTS (1) When the department establishes
community benefit and financial assistance standards, it will also establish the
applicable penalties for noncompliance with such standards in the adoption of
community benefit and financial assistance policies or for failure to adhere to such
policies by nonprofit hospitals.

(2) If a nonprofit critical access hospital or rural emergency hospital fails to
adhere to its community benefit policy or financial assistance policy, the department
shall provide technical assistance and may require corrective action.

(3) On proof of noncompliance with its reporting requirements, the
department shall impose a fine of $1,000 and allow ten working days for the
noncompliant nonprofit hospital, critical access hospital, or rural emergency hospital
to take corrective action. If still not in compliance, a $5,000 fine will be assessed in
the month following discovery of noncompliance and the first of each month still not
in compliance.

AUTH: 50-5-106, 50-5-121, MCA
IMP: 50-5-106, 50-5-121, MCA

4. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

37.106.138 ANNUAL FINANCIAL REPORTS BY HOSPITALS, RURAL
EMERGENCY HOSPITALS, AND CRITICAL ACCESS HOSPITALS (1) Every
hospital, rural emergency hospital, and critical access hospital shall submit on an
annual basis a financial report for its previous fiscal year to the department on a form
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provided by the department by the deadline specified on the form. The annual
financial report must be-signred-by include contact information for the hospital
administrator and must include the beqginning and end date of the facility's reporting
period and whichever of the following information is requested on the form:

(a) hospital revenues for both acute and long-term care units, including:

(i) gross revenue from inpatient and outpatient service;

(i) deductions for contractual adjustments, bad debts, charity, etc.;

(iii) other operating revenue;

(iv) nonoperating revenue (such as government appropriations, mill levies,
contributions, grants, etc.);

(b) hospital expenses for both acute and long-term care units, including:

(i) payroll expenses for all categories of personnel;

(i) nonpayroll expenses, including employee benefits, professional fees,
depreciation expense, interest expense, others;

(c) detail of deductions for both acute and long-term care units, including:

(i) bad debts;

(i) contractual adjustments (specifying Medicare, Medicaid, Blue Cross, or
other);

(iii) charity/Hill-Burton (such as the amount and category of charity
care/financial assistance provided, the number of individuals receiving financial
assistance and average amount per person, which services are provided at no or
reduced cost);

(iv) other;

(d) Medicaid and Medicare program revenue for both acute and long-term
care units;

(e) unrestricted fund assets, including dollar amounts of:

(i) current cash and short-term investments;

(ii) current receivables and other current assets;

(iii) gross plant and equipment assets; deductions for accumulated
depreciation;

(iv) long-term investments;

(v) other;

(f) unrestricted fund liabilities, including dollar amounts of:

(i) current liabilities;

(ii) long-term debts;
(
(
(

i) other liabilities;

iv) unrestricted fund balance;

g) restricted fund balances, with identification of specific purposes for which
funds are reserved, including plant replacement and expansion, and endowment
funds;

(h) capital expenditures made during the reporting period, including
expenditures, disposals and retirements for land, building and improvements, fixed
and moveable equipment, and construction in progress;

(i) whether a permanent change in bed complement or in the number of
hospital services offered will result from any capital acquisition projects begun during
the reporting period (specify);
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(j) whether a certificate of need was received for any projects during the
reporting period, and if so, the total capital authorization included in such approvals.

(2) For a hospital, rural emergency hospital, or critical access hospital
operating as a nonprofit health care facility, the following are required, consistent
with [NEW RULE 1V]:

(a) _a community benefit plan for the current calendar year;

(b) a financial assistance policy for the current calendar year; and

(c) a copy of Form 990 with Schedule H and associated worksheets.

2)(3) Any facility failing to timely report such information to the department
may be subject to corrective action.

(a) _Any hospital, rural emergency hospital, or critical access hospital
operating as a nonprofit health care facility shall be penalized according to [NEW
RULE V] for noncompliance with (2) of this rule.

5. STATEMENT OF REASONABLE NECESSITY

Through this rulemaking, the Department of Public Health and Human Services
(department) proposes to implement the amendments to 50-5-106 and 50-5-121,
MCA, made by HB 45, enacted during the 2023 Legislative Session. (HB 45 also
amended 50-5-245, MCA, which adds licensure requirements for specialty hospitals
operating as nonprofit health care facilities or proposing a joint venture with such a
nonprofit hospital; those amendments will be addressed in a separate rulemaking.)

There have been concerns that nonprofit hospitals, critical access hospitals, and
rural emergency hospitals which are tax exempt may not be appropriately providing
community benefit and financial assistance/charity care. In a 2020 audit report, the
Legislative Audit Division faulted the department and indicated that the department
needed to address the lack of reporting on and accountability concerning community
benefit and charity care on the part of nonprofit hospitals and critical access
hospitals. To address those concerns, HB 45 imposes certain requirements on
nonprofit hospitals, critical access hospitals, and rural emergency hospitals on
community benefits and financial assistance, and charges the department to issue
regulations to implement these requirements. Specifically, HB 45:

e Requires nonprofit hospitals, critical access hospitals, and rural emergency
hospitals to adopt written community benefit and financial assistance policies,
to adhere to such policies, and to post them, as well as to provide the
department with certain information concerning their community benefit and
financial assistance plans/policies and activities.

e Requires nonprofit hospitals' community benefit and financial assistance
policies to be consistent with federal and department standards.

e Authorizes and requires the department to adopt rules concerning community
benefit and financial assistance requirements specific to the hospital and the
area(s) it serves, including

o Definitions of financial assistance and community benefit;
o Standards for community benefit and financial assistance for nonprofit
hospitals; and
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o Penalties for noncompliance with the community benefit and financial
assistance and reporting requirements.

In this rulemaking, the department proposes definitions of "financial assistance" and
"community benefit," as well as certain financial assistance and community benefit
requirements and reporting. Because it lacks the data necessary to establish
financial assistance and community benefit standards and requirements specific to
nonprofit hospitals and the area(s) they serve, the department proposes a process
by which it will gather such data and adopt such standards and requirements.
Finally, the department proposes penalties for noncompliance with the requirements
established in this rulemaking, while proposing to adopt penalties for nonprofit
hospital noncompliance with future standards at the time that it adopts those
standards. The department anticipates that, as it analyzes the data and establishes
standards, it will be able to provide more definitive guidance to nonprofit hospitals,
critical access hospitals, and rural emergency hospitals.

The department also proposes certain revisions to its Certificate of Need (CON)
rules to further implement HB 45.

NEW RULE |

The department proposes NEW RULE | to establish the purpose of these proposed
rules, which the department anticipates being codified as a new subchapter in ARM
Title 37, chapter 106. The department proposes to note the obligation of nonprofit
hospitals, critical access hospitals, and rural emergency hospitals to provide
community benefits and financial assistance, as well as to provide that community
benefits do not include the cost of paying any taxes or governmental assessments
and are reported at cost, not charges. These provisions are consistent with the
Internal Revenue Service's (IRS) requirements and guidance on the provision of
community benefits and financial assistance by nonprofit hospitals that are exempt
from federal taxes under section 501(c)(3) of the Internal Revenue Code.

NEW RULE I
In NEW RULE lI, the department proposes certain definitions, including:

Community Benefit: The department proposes to define "community benefit" as
initiatives and activities undertaken by a nonprofit hospital, critical access hospital, or
rural emergency hospital, to improve health in the communities it serves. This
definition is based on the IRS's definition of "community benefit," as well as the
definitions used by other states with community benefits laws, and guidance from
sources including Congressional Research Service reports. Consistent with these
sources, the department proposes to exclude from "community benefit" activities that
are normal for the day-to-day operation of the hospital or as having benefits to the
hospital not in line with recommended patient or population health improvement.

The department proposes to include in the definition examples of the types of
activities and initiatives that constitute community benefits. The department is
considering whether to include the IRS's reportable categories in the definition, and
asks for comment on this issue.
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Financial Assistance: The department proposes to define "financial assistance" as
direct financial assistance to patients. Consistent with the IRS's definition and
guidance, the department would consider it to be the unrecovered costs written off
by a hospital that results from providing care to individuals who are uninsured or who
are otherwise unable to pay for the health care services they receive. As in the
proposed definition of "community benefit," "financial assistance" would include both
free and discounted/subsidized care.

Net Patient Revenue: Based on the IRS's definition, the department proposes to
define "net patient revenue" as the aggregate money generated from patient
services collected from payors, including private insurance, Medicaid, and Medicare.
The calculation would be total patient revenues less patient discounts.

NEW RULE 1lI

In NEW RULE lll, the department proposes certain community benefit and financial
assistance requirements, as well as a process for development of the community
benefit and financial assistance standards for which it currently lacks the information
needed to establish such standards.

The department proposes that each nonprofit hospital, critical access hospital, and
rural emergency hospital have in writing:

e A community benefit plan. Section 50-5-106, MCA, requires the submission
of a community benefit plan to the department. Consistent with this
requirement, the department proposes to require such a written plan. The
department understands that the IRS uses the term "community health
improvement plan" or "community health implementation strategy," not
"community benefit plan." While the department's current understanding is
that the community health improvement plan or implementation strategy
would meet the requirement for a community benefit plan, the department
proposes to use "community benefit plan" because that is the term used in
HB 45.

e A community benefit policy and a financial assistance policy. This proposal is
based on 50-5-121(3)(a), MCA (community benefit and financial assistance
policy requirements for nonprofit hospitals) and 50-5-121(3)(b), MCA
(nonprofit hospitals, critical access hospitals and rural emergency hospitals
required to adhere to written financial assistance and community benefit
policies)."

Based on 50-5-121(3)(b), MCA, the department proposes that such entities be
required (1) to adhere to their community benefit and financial assistance policies,

' Some stakeholders suggested that the department propose to require a written
Community Health Needs Assessment (CHNA) every three years. The department
understands that the CHNAs form a basis for their community benefit plans, but
does not propose such a requirement because HB 45 is silent on CHNAs.
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and (2) to make them available to the public, including by website posting.? Based
on 50-5-121(3)(a), MCA, the department proposes that the community benefit and
financial assistance policies of nonprofit hospitals be consistent with both federal
standards and the department-adopted standards.

Based on stakeholder input, the department proposes a two-year process,
culminating in rulemaking, to develop the standards for community benefits and
financial assistance, using validated/aggregated baseline data and three-year
averages. The department proposes certain factors that it must consider, and other
factors that it may consider, in developing these standards. Further, the department
would consider whether to adopt numerical or narrative standards or a combination
of numerical and narrative standards. Finally, the department proposes to not
require compliance with such standards in any year in which a nonprofit hospital
operates at a loss. These factors and considerations were identified based on
stakeholder consultation.

NEW RULE IV

Consistent with 50-5-106, MCA, the department proposes reporting requirements in
NEW RULE 1V, to be provided within 30 days of filing of the applicable forms with
the IRS: (1) a copy of the Form 990 with Schedule H and associated worksheets,
(2) the financial assistance policy for the current year, and (3) the community benefit
plan for the current year.

If no Schedule H is available, the department proposes to require submission of the
methods used to determine community benefit and financial assistance spending
and those amounts. This proposed requirement is designed to allow the department
to obtain the same information as would be found on the Schedule H and the
associated worksheets.

The report or submission to the department would also be required to include certain
contact information and the reporting period.

Finally, to ensure that the department receives complete information, NEW RULE IV
proposes that the information reflect inpatient and outpatient services as well as
services provided by any urgent care or other facilities operated by the nonprofit
hospital, critical access hospital, or rural emergency hospital.

2 Certain stakeholders suggested that nonprofit hospitals, critical access hospitals,
and rural emergency hospitals also be required to make their CHNAs and
community benefit plans/community health improvement plan/community health
implementation strategy publicly available and to post such documents on their
websites. While the department supports and encourages such transparency, the
department — consistent with the language of HB 45 — does not make such a
proposal.
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NEW RULE V
In NEW RULE V, the department proposes enforcement and penalties for
noncompliance. Specifically, the department proposes:

e To develop penalties for noncompliance (by nonprofit hospitals) with the
community benefit and financial assistance standards when it develops such
standards.

e If a nonprofit critical access hospital or rural emergency hospital fails to
comply with its community benefit and/or financial assistance policies, the
department proposes to provide technical assistance and/or require corrective
action. The department does not propose to impose financial penalties,
recognizing their size, rural/frontier location, and financial and other
vulnerabilities. The department asks for comment on whether there should
be any financial penalty for a nonprofit critical access hospital's or nonprofit
rural emergency hospital's persistent failure to adhere to its own community
benefit or financial assistance policies — and whether, during the period prior
to adoption of community benefit and financial assistance standards, nonprofit
hospitals should be subject to penalties for noncompliance with their current
community benefit and financial assistance policies and, if so, what such
penalties should be.

e On proof of noncompliance with the reporting requirements, a fine of $1,000,
allowing ten working days for the nonprofit hospital, critical access hospital, or
rural emergency hospital to take corrective action. If there is continued
noncompliance, the department proposes assessment of monthly $5,000
penalties. The department proposes these penalties because of (1) the
importance to the program and the establishment and maintenance of the
standards and requirements of the data that would be provided pursuant to
the reporting requirements, and (2) the fact that the reporting requirements do
not require the creation of any information or documents that the nonprofit
hospital, critical access hospital, or rural emergency hospital is not otherwise
required to create.

The department is considering whether, in addition to the proposed enforcement and
penalties, it should post on its website information about the nonprofit hospitals,
critical access hospitals, and rural emergency hospitals that fail to comply with the
requirements of these statutes and the implementing regulations that the department
adopts.

ARM 37.106.138 Annual Financial Reports by Hospitals and Critical Access
Hospitals

Due to the enactment of HB 312, the department proposes to add rural emergency
hospitals to the list of facilities required to report under this rule. In addition, the
department proposes to clarify the reporting period, as well as to specify the charity
care information to be reported under the existing requirement to provide information
on deductions for charity/Hill-Burton. Finally, with the enactment of HB 45, the
department proposes to add new reporting requirements, and related

MAR Notice No. 37-1096 10-5/24/24



-1170-

noncompliance penalties, for nonprofit hospitals, critical access hospitals, and rural
emergency hospitals, consistent with NEW RULES IV and V.

Fiscal Impact

The proposed rule amendments should have little effect on the department's
administrative costs.

The proposed new rules implementing HB 45's requirements on community benefit
and financial assistance would affect Montana's 15 hospitals and 48 critical access
hospitals, although the current proposals should have a de minimis impact on them.
The department anticipates that the community benefit and financial assistance
standards may have a fiscal impact on Montana's nonprofit hospitals, but that impact
would not be realized until such standards are developed and adopted through a
subsequent rulemaking.

6. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Bailey Yuhas, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena, Montana, 59604-4210; fax (406) 444-
9744; or e-mail hhsadminrules@mt.gov, and must be received no later than 5:00
p.m., June 21, 2024.

7. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.

8. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 6 above.

9. An electronic copy of this notice is available on the department's web site
at https://dphhs.mt.gov/LegalResources/administrativerules, or through the
Secretary of State's web site at http://sosmt.gov/ARM/register.

10. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. The primary bill sponsor was notified by email on January 17, 2024.

11. With regard to the requirements of 2-4-111, MCA, the department has

determined that the adoption and amendment of the above-referenced rules will not
significantly and directly impact small businesses.
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/s/ Paula M. Stannard
Paula M. Stannard
Rule Reviewer

[s/ Charles T. Brereton
Charles T. Brereton, Director

Department of Public Health and Human
Services

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of
ARM 42.39.601, 42.39.603,
42.39.610, and 42.39.614 pertaining
to revised marijuana sampling
protocols and quality assurance
testing requirements

)
)
)
)
)
)

TO: All Concerned Persons

1. On June 18, 2024, at 10:00 a.m., the Department of Revenue will hold a
public hearing in the auditorium of the Department of Public Health and Human
Services Building, 111 North Sanders, Helena, Montana to consider the proposed
amendment of the above-stated rules. The auditorium is most readily accessed by
entering through the north (basement) or the west (main) doors of the building.

2. The Department of Revenue will make reasonable accommodations for
persons with disabilities who wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require an accommodation, please
advise the department of the nature of the accommodation needed, no later than 5
p.m. on May 31, 2024. Please contact Todd Olson, Department of Revenue,
Director's Office, P.O. Box 7701, Helena, Montana 59604-7701; telephone (406)
444-7905; fax (406) 444-3696; or todd.olson@mt.gov.

3. GENERAL STATEMENT OF REASONABLE NECESSITY The
department proposes to amend ARM 42.39.601, 42.39.603, 42.39.610, and
42.39.614 which is necessary to expand, improve, or clarify marijuana and
marijuana product quality assurance sampling protocols and laboratory testing rules
for the health and wellbeing of the Montana marijuana consumer based on the
continually changing array of available marijuana products in Montana. Other
amendments continue implementation of House Bill 128 (2023)(HB 128) (transfer of
the cannabis laboratory program to the department) and initial implementation of
House Bill 229 (2023)(HB 229) (statutory testing laboratory licensing criteria).

Proposed amendments include additions to definitions or terminology and
updates to the Quality Assurance Sampling Protocol for Usable Marijuana,
Marijuana Concentrates and Extracts, Marijuana-Infused Products, and Marijuana
Pre-Rolls (SOP-001) to provide more comprehensive language for required quality
assurance testing. The department also proposes to implement a Quality Assurance
Testing Requirements Appendix (Appendix) which will be adopted and incorporated
by reference in ARM 42.39.614, as permitted under 2-5-307, MCA. The purpose of
the Appendix is to remove testing requirements found in the administrative rules
tables and restate them in a publication which the department believes is clearer and
more concise than the current tables and rule.
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The proposed SOP-001 and Appendix are available for review at
www.mtrevenue.gov\cannabis and are subject to the rulemaking process under the
Montana Administrative Procedure Act.

The proposed rule amendments also seek to improve clarity for testing
marijuana items that fall into gaps or cover more than one product type. Ultimately,
as the marijuana industry in Montana evolves so must the rules concerning
marijuana product safety testing.

The department proposes numerous amendments to the above-described
rules, as a part of Governor Gianforte's Red Tape Relief Initiative, to improve rule
text, employ beneficial cross-references, and simplify the rules.

While this general statement of reasonable necessity covers the basis for the
proposed rule amendments, it is supplemented below to explain rule-specific
proposals.

4. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

42.39.601 DEFINITIONS As used in this subchapter; the following
definitions apply:

(1) remains the same.

(2) "Accredited college or university" means a college or university accredited
by a regional or national accrediting agency that is an accreditor recognized by the
Seeretary-of-the U.S. Department Secretary of Education.

(3) and (4) remain the same.

(5) "Analytical batch" means a set of matrix-specific laboratory test samples
that are prepared together over a 24-hour time period using the same set of
reagents for the same analysis and includes the-required-quality-control-samples an
LCS, MB, REP, and MS.

(6) "Appendix" means the department's Quality Assurance Testing
Requirements Appendix adopted and incorporated by reference in ARM 42.39.614.

(6) remains the same but is renumbered (7).

(8) "As received" means the mass of the marijuana item as determined by
the testing laboratory with no dry weight calculation applied.

A (9) "Batch" has the same meaning provided for in ARM 42.39.102.

£8) (10) "CBD" has the same meaning provided fer in ARM 42.39.102.

{9) (11) "CBDA" has the same meaning provided fer in ARM 42.39.102.

0y (12) "Certificate of analysis (COA)" has the same meaning provided for
in ARM 42.39.102.

(11) remains the same but is renumbered (13).

(14) "Composite laboratory test sample" and "composite sample" mean a
series of sample increments taken from different laboratory test samples, strains of
usable marijuana, marijuana concentrates or extracts, marijuana-infused products,
marijuana items, harvest lots, process lots, or test batches thereof, that are
combined, mixed, batched, or composited together for testing purposes.

(15) "Container" means the vessel or receptacle that comes into physical
contact with the marijuana item.

MAR Notice No. 42-1071 10-5/24/24



-1174-

(16) "Contaminant" means any physical, chemical, or biological substance
that may be harmful if consumed at concentrations above the action level. Potency
is not a contaminant.

(12) and (13) remain the same but are renumbered (17) and (18).

44) (19) "Customer" has the same meaning provided fer in ARM 42.39.102.

(20) "Dilution" means the act of combining the same or different test batches
of a harvest lot of marijuana, the same or different test batches of a process lot or
marijuana concentrate and extract, or the addition of any ingredient to a harvest lot
or process lot with the intention of reducing the level of contaminants to below the
action level in a laboratory test sample.

(21) "Direct marijuana-infused product" means a marijuana-infused product
manufactured by infusing lipid-based products such as plant-based oils, animal fats,
or petroleum-based products (e.g., coconut oil, vegetable oil, butter, salves, etc.)
directly from tested and compliant usable marijuana. The term does not include
marijuana-infused products manufactured using solvent-based or non-solvent-based
concentrates and extracts.

(22) "Final form" means the form of a marijuana item when it is available for
sale by a licensee to a customer.

(23) "Final packaging" means the packaging of the final form marijuana item.

5) (24) "Harvest lot" means a the specifically identified quantity of
marijuana provided in SOP-001 that is cultivated utilizing the same growing
practices, harvested within a 72-hour period at the same location, and cured under
uniform conditions. A harvest lot may contain multiple strains until [one day less
than six months from date of adoption]. Effective [six months from date of adoption],
a harvest lot must not contain multiple strains and must be identical in strain.

(25) "Indirect marijuana-infused product" means a marijuana-infused product
manufactured from only tested and compliant solvent-based or non-solvent-based
concentrates.

46} (26) "Ingredient" has the same meaning provided for in ARM 42.39.102.

(17) through (21) remain the same but are renumbered (27) through (31).

22) (32) "Laboratory quality assurance" means a set of operating principles
that enable laboratories to produce defensible data of known accuracy and precision
and includes employee training, traceability, equipment preventative maintenance
procedures, calibration procedures, and quality control testing.

(23) through (25) remain the same but are renumbered (33) through (35).

26) (36) "Marijuana" has the same meaning provided ferunder in 16-12-102,
MCA, and ARM 42.39.102.

274 (37) "Marijuana concentrate and extract" or "concentrate and extract"
has the same meaning provided ferunder in 16-12-102, MCA, and ARM 42.39.102.

28) (38) "Marijuana-infused products" has the same meaning provided for
under46-12-102-MCAand in ARM 42.39.102.

29) (39) "Marijuana items" has the same meaning provided ferunder in
ARM 42.39.102.

(40) "Marijuana pre-roll" or "pre-roll" means any combination of the following
typically constructed with rolling paper, a filter, tip, or cone: flower, shake, leaf, trim,
kief, or marijuana concentrate and extract. Marijuana pre-rolls are divided into two
subgroups: infused pre-rolls and non-infused pre-rolls. Infused pre-rolls contain
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previously tested and compliant usable marijuana and previously tested and
compliant marijuana concentrate and extract, kief, trim, or other marijuana items.
Non-infused pre-rolls contain only previously tested and compliant usable marijuana.

36} (41) "Matrix" means the substances that are present in a sample except
for the analytes of interest. The plural of the term — matrices — is also used, where
appropriate.

(31) and (32) remain the same but are renumbered (42) and (43).

33) (44) "Method detection limit (MDL)" means a minimum concentration of
a substance that can be measured and reported with 99% percent confidence that
the analyte concentration is greater than zero as determined from analysis of a
sample containing the analyte in a given matrix.

(34) remains the same but is renumbered (45).

(46) "Non-solvent-based marijuana concentrate and extract" means a
marijuana concentrate and extract manufactured from usable marijuana using
water, ice, dry ice, a press, sieve, or filter and that does not use any solvent listed
in the Appendix or solvent defined in (61). The term includes kief, hash, and
rosin.

(35) remains the same but is renumbered (47).

36) (48) "Process lot" means:

(a) any amount of marijuana concentrate or extract of the same type and
processed in the same 48-hour period, using the same extraction methods, standard
operating-procedures SOPs, ingredients, reagents, and test batches from the same
or different harvest lots; or

(b) any amount of marijuana-infused products of the same type and
processed in the same 48-hour period, using the same ingredients, reagents,
standard-operatingprocedures SOPs, and test batches from the same or different
harvest lots or process lots of marijuana concentrate or extract:; or

(c) any amount of marijuana pre-rolls constructed in the same 48-hour
period, using the same equipment, SOP, ingredients, reagents, and test batches
from the same or different harvest lots or process lots.

(37) remains the same but is renumbered (49).

38) (50) "Property owner permission form" has the same meaning provided
forunder in ARM 42.39.102.

39) (51) "Quality control sample" means a sample that is produced and used
by a testing laboratory for the purpose of ensuring the quality of the data and results.
Quality control samples include initial calibration verifications, continuing calibration
verifications, laboratory control samples, method blanks, replicates, and matrix
spikes. When quality control samples fail, it is assumed the preparatory/extraction
process, instrumentation, procedures, equipment, etc., are out of statistical control.

40) (52) "Raw data" means any testing laboratory worksheet, records,
memorandum, notes, or exact copies thereof; that are the result of original
observations and activities of testing laboratory study and are necessary for the
reconstruction and evaluation of the report of that study.

(53) "Reagent" means a compound, mixture, substance, or chemical
ingredient added to a system to cause a chemical reaction or test if a reaction
occurs. A reagent may be used to tell whether a specific chemical substance is
present by causing a reaction to occur with a chemical substance.
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(54) "Remediation" means the process or technique applied to marijuana
items to remove contaminants from such marijuana items that have failed the
required quality assurance compliance testing. Dilution is not a permissible form of
remediation.

(41) through (43) remain the same but are renumbered (55) through (57).

(58) "Sampling event" means any instance of sample collection conducted by
a testing laboratory sampler at a single licensed location for purposes of quality
assurance compliance testing.

(44) remains the same but is renumbered (59).

{45) (60) "Seed-to-sale tracking system" has the same meaning provided for
gnder in ARM 42.39.102.

(61) "Solvent" means a chemical compound described by its function in
chemistry to dissolve, suspend, or extract analytes of interest from materials.
Solvents are divided into the following classes:

(a) Hydrocarbon solvents including aliphatic, aromatic, and paraffinic
solvents;

(b) Oxygenated solvents including alcohols, ketones, esters, ethers, glycol
ethers, and glycol ether esters; and

(c) Halogenated solvents that include halogens such as chlorine, bromine, or
iodine.

(62) "Solvent-based marijuana concentrate and extract" means a marijuana
concentrate and extract manufactured from usable marijuana using solvents, or
subcritical or supercritical carbon dioxide and that does not use water in any state
phase. The term includes tinctures, shatter, budder, wax, resin, and hash oils.

(63) "SOP-001" means the department's Quality Assurance Sampling
Protocol for Usable Marijuana, Marijuana Concentrates and Extracts,
Marijuana-Infused Products, and Marijuana Pre-Rolls document, adopted and
incorporated by reference in ARM 42.39.610.

(46) remains the same but is renumbered (64).

474 (65) "Test batch" has the same meaning provided ferunder in ARM
42.39.102.

(66) "Testing laboratory sampler" means an employee of a licensed testing
laboratory who has been trained and authorized to collect random and
representative laboratory test samples in accordance with ARM 42.39.610. A testing
laboratory sampler shall not collect laboratory test samples from any licensee where
an employment relationship exists or where the performance of any aspect of work
for a marijuana business creates a conflict of interest.

48) (67) "THC" has the same meaning provided ferunder in ARM
42.39.102.

49) (68) "THCA" has the same meaning provided foerunder in ARM
42.39.102.

50) (69) "Total potential psychoactive THC" has the same meaning provided
forunder in ARM 42.39.102.

(51) remains the same but is renumbered (70).

(71) "Traceability" means the principle of maintaining an unbroken chain of
documentation tracking all laboratory samples, standards, reagents, and equipment
utilized at every step of the laboratory process. This includes sample collection,
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preparation, analysis, data acquisition, and reporting.
(52) remains the same but is renumbered (72).

AUTH: 16-12-202, 16-12-209, MCA
IMP: 16-12-202, 16-12-209, MCA

REASONABLE NECESSITY: In addition to the department's general
statement of reasonable necessity, the department proposes to amend ARM
42.39.601 to define new terms and amend existing definitions that apply to new or
evolving marijuana product types that are subject to quality assurance testing
requirements, such as marijuana pre-roll. The new definitions support the Appendix
and SOP-001, and many amendments seek to improve overall clarity or language
usage consistent with other department rules.

Notable among the proposed definitions is subcategorizing marijuana-infused
products into direct marijuana-infused products and indirect marijuana-infused
products. Marijuana concentrates and extracts are proposed for subcategorizing
into solvent-based marijuana concentrates and extracts and non-solvent-based
marijuana concentrates and extracts which is necessary to ensure terms for all
product types are sufficiently captured in the testing rules, are based on the
manufacturing processes used to create them, and are clear for industry in the
interest of consumer safety.

Harvest lot and process lot definitions are proposed for amendment to clarify
composition of laboratory test samples from these lots and how they must be
analyzed at the testing laboratory because the current definition of harvest lot allows
for egregious sample compositing by diluting contaminants to below the sensitivity of
the analytical instrumentation which drastically increases the probability of
contaminated product entering the market. A positive impact would also be
achieved because the amendment, as adopted, would bring Montana's marijuana
testing requirements into alignment with other states that have authorized marijuana
for production and sale to the public.

Based on previously expressed stakeholder concerns about implementation
schedules for single strain harvest lots, the department proposes a six-month
transition period upon adoption of the rulemaking before the revised definition and
requirement become enforceable.

Overall definition renumbering will be required based on the department's
proposals.

42.39.603 TESTING LABORATORY ENDORSEMENT APPLICATION
REQUIREMENTS (1) A testing laboratory applicant must meet all applicable

requirements under the Meontana-Marijuana-Regulation-and-Taxation-Act(Title-16;
chapter12,-MCA)-and-this-subehapter marijuana laws in order to qualify for

endorsement of either licensure or renewal.

(2) An applicant must provide;-te the department's-state-laboeratory; with
documentation to support fulfillment of these requirements, which includes the
following:

(a) through (5) remain the same.
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(6) An appllcant that meets all of the ISO accredltatlon requirements under

(7) A testlng laboratory must maintain ISO accreditation for all
methods/analytes in ARM 3#404346 42.39.614, at all times.

(8) remains the same.

(9) Forthepurpose-ofthis-subechapterthe statelaberatory The department
adopts and incorporates by reference ISO/IEC 17025:2017, which sets forth general
requirements for the competence of testing and calibration laboratories. A copy of
the publication may be obtained from the American National Standards Institute
(ANSI), 1899 L St. NW, 11th Floor, Washington, DC 20036;
https://webstore.ansi.org/SDO/ISO.

AUTH: 16-12-202, 16-12-209, MCA
IMP: 16-12-202, 16-12-209, MCA

REASONABLE NECESSITY: Based on the justification described in the
department's general statement of reasonable necessity (above), it is necessary for
the department to amend ARM 42.39.603 to implement HB 128 and HB 229.

42.39.610 QUALITY ASSURANCE SAMPLING PROTOCOL (1) A Ftesting
laberateries laboratory shall must collect samples of marijuana items from licensees

for the required quality assurance testing.

(2) A Festing laberateries laboratory shall must develop and implement a
sampling protocol-standard-operatingprocedure SOP that details at minimum:

(a) through (g) remain the same.

(8) Testing laboratories shall must create a sampling plan report form for
each sampling event that—deta#s—at—a—m%mum— as requwed by SOP- 001

(4) remains the same.

(5) An employee from the licensee requesting sample collection shall be
present to observe sample collection but shall not assist the testing laboratory
sampler while they are physically collecting the laboratory test samples.

(6) The testing laboratory sampler shall collect a laboratory test sample that
is random and representatlve of the test batch meets the standards of the—state

sufficient to complete all requlred quality assurance testing |nclud|ng quallty control
samples and re-runs.
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(7) remains the same.

(8) Atleast 50% percent of the laboratory test sample must be homogenized
prior to its use for the appropriate analysis.

(9) Testing laboratories must refuse sample collection if sample adulteration
is suspected and shall report incidents of suspected adulteration to the state
laberatory department within three business days. Adulteration may include:

(a) through (11) remain the same.

(12) Failed or remediated marijuana items shall be re-tested at the same
testing laboratory from which the original failed test results came unless explicit

written permission from the statelaberatery department is granted prior to re-testing.

(13) The state-tabeoratory department may inspect marijuana sampling events
to ensure sampling protocols are being followed.

(14) The state-taboratory department adopts and incorporates by reference
the "Quality Assurance Sampling Protocol for Usable Marijuana, Marijuana
Concentrates and Extracts, and Marijuana-Infused Products, and Marijuana Pre-
Rolls" SOP-001 (Version 4 3.0) ([date of adoption]), which describes the sampling
protocol for marijuana, marijuana concentrates and extracts, and marijuana-infused
products, and marijuana pre-rolls. A copy of this-publication SOP-001 is available
from the department electronlcally at

Helena—Mil'—E»9629 at 125 N Roberts St Helena MT 596

o
-

AUTH: 16-12-202, 16-12-209, MCA
IMP: 16-12-202, 16-12-209, MCA

REASONABLE NECESSITY: In addition to the department's general
statement of reasonable necessity, the department proposes to amend ARM
42.39.610(1), (2), (5), (8), and (9) through (12) through changing non-substantive
verbiage for overall consistency with the department's rule styling. Section (3) is
proposed for amendment because sampling event protocols are provided in SOP-
001, and the redundancy in the rule is unnecessary.

Proposed amendments to SOP-001

The department proposes to amend SOP-001, which is adopted and
incorporated by reference in ARM 42.39.610(14), and amend the reference in (14) to
reflect the transfer of the cannabis laboratory program to the department. An
electronic draft of the proposed revisions to SOP-001 (new matter underlined,
deleted matter interlined) is available for viewing and public comment at
www.mtrevenue.com\cannabis.

The proposed amendments to SOP-001 are necessary to update guidance
for the correct collection of a random and representative laboratory test sample and
provide notice that sample results produced by the testing laboratory are required to
be representative of the marijuana product ultimately sold to a consumer. Rule
changes regarding SOP-001 are necessary to align the document and the rule with
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the proposed amendments to ARM 42.39.601 and 42.39.614.

Proposed changes also address liability concerns identified by laboratories
regarding the handling of product for test batch weight confirmation as SOP-001 and
rule allow for the licensee to physically weigh the test batch under the observation of
the testing laboratory sampler.

Sampling information for "marijuana pre-roll* was added to section 7.6 of
SOP-001 to ensure consistency across all sample collection and testing rules.
Amendments have been proposed to clarify the testing laboratory sampler's
responsibility to confirm the mass of harvest and production test batches during
each sampling event and provide a procedure if a harvest test batch should exceed
the 5-pound weight limit. Video surveillance language was added to ensure testing
laboratory samplers conduct compliant sampling methodology. Section 10.1 of
SOP-001 has been amended to identify the required elements in the creation of a
sampling report form.

42.39.614 TESTINGLABORATORY QUALITY ASSURANCE TESTING
REQUIREMENTS Qé—Exeept—as—prewded—n%@)—a%ensee—mHst—submﬁeHesﬁng

&) (1) All marijuana items intended for direet final sale or transfer to a
customers shall be tested in its final form. The addition of any ingredient or reagent
after final quality assurance eompliance testing will require retesting with respect to

the mandatory quality assurance testing requirements provided in the Quality
Assurance Testing Requirements Appendix and the marijuana laws. The
department adopts and incorporates by reference the Quality Assurance Testing
Requirements Appendix (Version 1.0) ([date of adoption]), which provides quality
assurance testing requirements from marijuana item classifications and
subcateqgories and details specific contaminant testing requirements for these items.
A copy of the Appendix is available from the department electronically at
www.mtrevenue.gov/cannabis and may also be obtained at 125 N. Roberts St.,
Helena, MT 59601.

(2) All laboratory test sample results shall be reported into the seed-to-sale
tracking system on an "as received" basis. Dry weight reporting or corrections are
not permitted.

(3) Composite laboratory test samples from the same or different process
lots and test batches therein are prohibited.

(4) Composite laboratory test samples from the same or different harvest lots
and test batches therein are strictly prohibited. Effective [six months from the date of
adoption], multi-strain harvest lots and multi-strain composite laboratory test
samples are prohibited.

(5) Usable marijuana: a licensee shall submit for testing all harvest lots and
test batches therein of usable marijuana for the analyses required in Table 1.0a of
the Appendix prior to final sale to a customer. Usable marijuana, including trim or
manicure, shall also be tested for the analyses provided in Table 1.0a of the
Appendix prior to use in the production of marijuana pre-rolls and direct marijuana-
infused products. A licensee may forgo testing of usable marijuana, including trim
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and manicure, only if that usable marijuana is subjected to solvent or non-solvent-
based extraction for the production of marijuana concentrates and extracts.

(6) Solvent-based and non-solvent-based marijuana concentrate and extract:
a licensee shall submit for testing all process lots and test batches therein of solvent-
based and non-solvent-based marijuana concentrate and extract for the analyses
provided in Table 1.0b of the Appendix prior to final sale to a customer and prior to
use in the production of marijuana-infused products or marijuana pre-rolls.

(7) Marijuana-infused products: a licensee shall submit for testing all process
lots and test batches therein of marijuana-infused products for the analyses set forth
under Table 1.0c of the Appendix prior to final sale to a customer.

(8) Marijuana pre-rolls: If the potency of the marijuana pre-roll process lot in
qguestion is expected to change from that of the previously tested and compliant
usable marijuana, a licensee shall submit for testing all the process lots and test
batches therein of marijuana pre-rolls for the analyses provided in Table 1.0d of the
Appendix prior to final sale to a customer. Examples include mixing multiple strains
of usable marijuana into a process lot of pre-rolls and all process lots of infused
pre-rolls.

(9) A licensee shall submit for testing all process lots and test batches therein
of marijuana items that consist of two or more previously tested and compliant
marijuana items into a final form marijuana item (such as moon rocks or canna-
cigars) for potency prior to final sale to customers.

(10) Use of any untested marijuana item as an ingredient in marijuana
concentrates and extracts, marijuana-infused products, marijuana pre-rolls, or any
marijuana item therein is prohibited.

3) (11) The eannabineoid-profile/potency test for each sample must include:

(a) through (c) remain the same.

(d) CBDA; and

(e) CBD-_and

(f) all other cannabinoids a testing laboratory reports to the client on the
certificate of analysis, which shall be entered into the seed-to-sale tracking system.

4 (12) The laboratory test sample and related lot or test batch fail quality
assurance testing for moisture analysis if the results are greater than 42.0% 15.0
percent.

5) (13) The laboratory test sample and related lot or test batch fail quality
assurance testing for filth and foreign matter screening if the results are greater than
the following action levels:

(a) 5.0% percent of stems 3mm or more in diameter; and

(b) 2.0% percent of seeds or other foreign matter.

(6) and (7) remain the same but are renumbered (14) and (15).

{8) (16) The laboratory test sample and related lot fail quality assurance
testing for mycotoxins if the results are greater than the following action levels:

(a) and (b) remain the same.

) (17) A laboratory test sample and related lot or test batch fail quality
assurance testing for residual solvents if the results are greater than the action
levels provided in table4-0 Table 2.0 of the Appendix.

Table 1.0
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40} (18) Heavy metals wilt shall be tested at random. A laboratory test
sample and related lot or test batch fail quality assurance testing for heavy metals if
the results are greater than the action levels provided in table-2.0 Table 3.0 of the

Appendix.
Table 2.0
Inhalablo Mari I Mari I
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trorganic-Arsenic 02 15
Cadmium 02 05
Lead 05 05
Mercury 0.1 30

& (19) A laboratory test sample and related lot or test batch fail quality
assurance testing for pesticides if the results are greater than the action levels
provided in table-3-0 Tables 4.0a and 4.0b of the Appendix, as of their respective
effective dates.

Fable 30
Posticid CAS)Regi "ction] i : Nction ] i :
Number Dry-Flower Concentrates-and
Extracts

Abamesctin 51442 65 25
Acequinocyl 57960-19-7 2 10
Bienazate 149877-41-8 0.2 1
Bifenthrin 82657-04-3 02 4
Chlormeguat 909-81-5 1 5
Chleride
Cyfluthrin 68359-3%-5 4 5
Daminozide 1596-84-5 4 5
Etoxazole 453233-94-4 02 4
Eenoxycarb F2490-01-8 0.2 4
tmazali 35554-44-0 02 4
tidacloprid 138261-41-3 0.4 2
Paclobutrazel 76738-62-0 04 2
Pyrethrinst 8003-34-7 4 5
Spinosad 168316-95-8 02 4
Spirotetramat 203313-25-1 0.2 4

02 4
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AUTH: 16-12-202, 16-12-209, MCA
IMP: 16-12-202, 16-12-209, MCA

REASONABLE NECESSITY: In addition to the department's general
statement of reasonable necessity, the department proposes to amend ARM
42.39.614 to update and clarify quality assurance testing requirements and relocate
and revise testing requirements from the rule into the Quality Assurance Testing
Requirements Appendix (Appendix), which will be adopted and incorporated by
reference into the rule.

The proposed Appendix and quality assurance testing requirements
amendments are necessary to address new marijuana item classifications and
subcategories and detail specific contaminant testing requirements for these items.
The Appendix proposes to address the current inadequacy of marijuana product
quality assurance testing requirements under the rule, such as products that
previously fell under both the concentrate and extract and infused-product
categories, pre-rolls, and products that use multiple marijuana items in the same
formulation such as moon rocks.

Lastly, concise language regarding composite laboratory test samples is
proposed to further clarify harvest lots and that a laboratory test sample consisting of
more than a single harvest or process lot is strictly prohibited. Composite test
batches for the purpose of contaminant testing significantly increases the probability
of false negative sample results, thereby endangering the health of the consumer.
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The proposed amendments seek to fulfill the department's statutory mandate to
ensure the quality of marijuana products and protect the health and wellbeing of the
Montana consumer.

Proposed Appendix

The department's proposed Appendix contains new, understandable tables that
detail the required quality assurance testing according to marijuana product type.
Table 1.0a provides the required testing for usable marijuana; Table 1.0b provides
the required testing for marijuana concentrates and extracts; Table 1.0c provides the
required testing for marijuana-infused products; and Table 1.0d provides the
required testing for marijuana pre-rolls. Additionally, the Appendix proposes to
contain the relocated contaminant action level tables from the rule for residual
solvents (Table 2.0), heavy metals (Table 3.0), and pesticides (Tables 4.0a and
4.0b). One notable update to the action level tables includes Table 4.0b which
contains an expanded pesticides list and actions levels that span all product types
that replaces the variable action levels for different product types. The proposed
expanded pesticide list in Table 4.0b of the Appendix provides a more
comprehensive screen for harmful chemicals which, if applied on marijuana flower
and consumed, pose serious health and safety risks to consumers. Based on
previously expressed stakeholder concerns, the department proposes a six-month
transition period from the adoption of this rulemaking before Table 4.0b becomes
enforceable.

5. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to: Todd Olson, Department of Revenue, Director's Office, P.O. Box
7701, Helena, Montana 59604-7701; telephone (406) 444-7905; fax (406) 444-3696;
or e-mail todd.olson@mt.gov and must be received no later than 5:00 p.m., July 1,
2024.

6. Todd Olson, Department of Revenue, Director's Office, has been
designated to preside over and conduct the hearing.

7. The Department of Revenue maintains a list of interested persons who
wish to receive notices of rulemaking actions proposed by this agency. Persons
who wish to have their name added to the list shall make a written request, which
includes the name and e-mail or mailing address of the person to receive notices
and specifies that the person wishes to receive notice regarding particular subject
matter or matters. Notices will be sent by e-mail unless a mailing preference is
noted in the request. A written request may be mailed or delivered to the person in
number 5 above or faxed to the office at (406) 444-3696, or may be made by
completing a request form at any rules hearing held by the Department of Revenue.

8. An electronic copy of this notice is available on the department's web site

at www.mtrevenue.gov, or through the Secretary of State's web site at
sosmt.gov/ARM/register.
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9. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. The primary bill sponsor of HB 229, Representative Hopkins, was
contacted by email on August 11, 2023, and May 13, 2024.

10. With regard to the requirements of 2-4-111, MCA, the department has
determined that this rulemaking may significantly and directly impact small
businesses, as described below.

SMALL BUSINESS IMPACT STATEMENT. The department has analyzed the
proposed rule amendments, SOP-001, and the Appendix and concludes they may
significantly and directly impact small businesses assuming that testing laboratories,
cultivators, dispensaries, or manufacturers of marijuana and marijuana products
meet the definition of a small business under 2-4-102(13), MCA. As of April 30,
2024, there are 229 cultivator, 142 manufacturer, and three testing laboratory
licensees active within Montana.

The department's proposal to amend the definition of harvest lot in ARM
42.39.601 requires these lots be composed of a single marijuana strain and will
increase testing costs for those cultivators who composite multiple marijuana strains
into one laboratory test sample for quality assurance compliance testing.

The department's proposal in ARM 42.39.614 prohibits all sample types from
being compositing for purposes of contaminant testing. The department presents
estimated fiscal impact through an evaluation of four different license groups (based
on 2023 annual dispensary sales volume): (1) the small group with sales of
approximately $200,000; (2) the medium group with sales of approximately
$500,000; (3) the large group with sales of approximately $2M; and (4) the extra-
large group with sales of $6M and above.

The cost analyses provided below were calculated by reviewing market test
pricing (i.e., tests conducted by licensed marijuana testing laboratories at their
designated cost, outside of the department), establishing a low and high price range,
and accounting for testing in an environment without composited test batches. The
estimated average annual testing cost ranges are:

o for the small group - from $5,663 - $8,900 with an average testing cost as
a percentage of annual sales ranging from 2.29% - 3.60%.

e for the medium group - from $8,143 - $12,796 with an average testing cost
as a percentage of annual sales ranging from 1.60% - 2.51%.

o for the large group - from $28,577 - $44,907 with an average testing cost
as a percentage of annual sales ranging from 1.19% - 1.53%.

o for the extra-large group - from $99,172 - $155,841 with an average
testing cost as a percentage of annual sales ranging from 1.15% - 1.81%.

The department reiterates that any of the above-described costs would be
paid by licensees to the licensed testing laboratory of their choice and are only
estimates. Testing costs may vary as licensees that composite larger numbers of
strains or more concentrates and extracts into a single laboratory test sample will be
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more affected than those licensees that participate in sample compositing with less
frequency. Licensees can mitigate increased costs through changes in their
business practice.

In order to ease the transition for affected licensees, the department proposes
to delay implementation of the requirement for six months from adoption of this
rulemaking.

/s/ Todd Olson [s/ Brendan Beatty
Todd Olson Brendan Beatty
Rule Reviewer Director of Revenue

Certified to the Secretary of State May 14, 2024.
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BEFORE THE COMMISSIONER OF SECURITIES AND INSURANCE
OFFICE OF THE MONTANA STATE AUDITOR

In the matter of the amendment of
ARM 6.6.509 pertaining to Required
Disclosure Provisions in Medicare
Supplements

NOTICE OF AMENDMENT

N— N N N

TO: All Concerned Persons

1. On March 22, 2024, the Commissioner of Securities and Insurance, Office
of the Montana State Auditor (CSI) published MAR Notice No. 6-287 pertaining to
the proposed amendment of the above-stated rule at page 496 of the 2024 Montana
Administrative Register, Issue Number 6.

2. A public hearing was not contemplated or requested. CSI received one
comment supporting the amendment for the reasons CSI gave in the notice. CSI
received no opposing comments on the rule proposed to be amended.

3. CSIl has amended ARM 6.6.509 as proposed.

/s/ Kirsten Madsen /s/ Ole Olson
Kirsten Madsen Ole Olson
Rule Reviewer Chief Legal Counsel

Commissioner of Securities and Insurance,
Office of the Montana State Auditor

Certified to the Secretary of State May 14, 2024.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 10.57.102, 10.57.114, )
10.57.215, 10.57.410, 10.57.411, )
10.57.412, 10.57.414, 10.57.415, )
10.57.418, 10.57.419, 10.57.420, )
10.57.421, 10.57.424, 10.57.425, )
10.57.427, 10.57.428, 10.57.431, )
10.57.432, 10.57.434, 10.57.435, and )
10.57.437 pertaining to Educator )
Licensure Standards )

TO: All Concerned Persons

1. On February 9, 2024, the Board of Public Education (board) published
MAR Notice No. 10-57-289 pertaining to the public hearing on the proposed
amendment of the above-stated rules at page 175 of the 2024 Montana
Administrative Register, Issue Number 3.

2. The board has amended the following rules as proposed: ARM 10.57.102,
10.57.114, 10.57.215, 10.57.410, 10.57.411, 10.57.412, 10.57.414, 10.57.415,
10.57.418, 10.57.419, 10.57.420, 10.57.421, 10.57.424, 10.57.425, 10.57.427,
10.57.428, 10.57.431, 10.57.432, 10.57.434, 10.57.435, and 10.57.437.

3. The board has thoroughly considered the comments and testimony
received. A summary of the comments received, and the board's responses are as
follows:

COMMENT 1: One commenter opposed the revisions to ARM 10.57.102(2) and
stated that the "a state board of public education or state agency" language is
unclear on how this constitutes an accrediting body for higher education that is
equivalent to CHEA or other similar institutions and has requested the board
maintain licensing criteria that aligns to nationally recognized standards.

RESPONSE: The board disagreed with Comment 1 and stated that this language
aligns with accredited specialist programs for school counselors ARM
10.57.102(2)(b)(ii) and approved preparation programs for educators ARM
10.57.102(5)(b).

COMMENT 2: Two commenters and MSCA opposed the removal of "school
counseling K-12" in ARM 10.57.425(4) and stated that the Montana State University
Counseling Department is currently working on a hybrid school counseling
endorsement that would fulfill these licensure requirements and would allow vested
and licensed educators to stay in their home communities, receive school counseling
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training, and increase the amount of prepared, professional school counselors in the
field, and decrease the need for emergency authorizations.

RESPONSE: The board disagreed with Comment 2 and stated the provisions for
receiving a Class 5 Provisional License for school counselors are outlined in ARM
10.57.435.

COMMENT 3: Seven commenters, LDA, MASP, MPA, MSCA, NASP, and NCLD
opposed the revisions to ARM 10.57.432 and stated it is unclear how OPI would
determine whether people who have a degree in another field but taking courses
concurrently would have sufficient course content and experience to be successful,
and encourages the board to consider modifying or revising the proposal to ensure
that school psychologists have affiliated school psychologist training, and has
requested that the board maintain the requirement for verification from an accredited
specialist-level program in school psychology and maintain the requirement to be
within four course deficiencies of completion.

COMMENT 4: The MCASE Board and SAM Board supported the revisions in ARM
10.57.432 and stated that the revisions allow for more flexibility for recruitment into
the field and that the proposal would not allow for individuals to become licensed
who do not have the appropriate education or experience.

RESPONSE: The board disagreed with Comment 3 and agreed with Comment 4
and stated that the proposed revisions in ARM 10.57.432 allow for more flexibility by
allowing more participation, rather than only those who are within four course
deficiencies.

COMMENT 5: Seven commenters, LDA, MASP, MSCA, NASP, and NCLD opposed
the revisions to ARM 10.57.434 and stated that due to the reduction in hours,
Montana would no longer meet the standard requirements set forth by the National
Association of School Psychologists. This reduction could potentially harm the
ability to negotiate the opportunity to participate in an interstate compact, which they
are currently working on, receive federal funding and grants, and support recruitment
in the profession. The commenters have requested the board maintain the 1200-
hour requirement.

COMMENT 6: The MCASE Board and SAM Board supported the revisions in ARM
10.57.434 and stated that the revisions allow for more flexibility for recruitment into
the field and that the proposal would not allow for individuals to become licensed
who do not have the appropriate education or experience.

RESPONSE: The board disagreed with Comment 5 and agreed with Comment 6
and stated that the reduction in hours in ARM 10.57.434 allows for a pathway for
those seeking a Class 6 Specialist Licensure from out-of-state.

4. The rules amended in this notice are effective July 1, 2024.
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/s/_McCall Flynn /s/_Tim Tharp

McCall Flynn Tim Tharp

Executive Director Chair

Board of Public Education Board of Public Education

Certified to the Secretary of State May 14, 2024.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY

STATE OF MONTANA

NOTICE OF AMENDMENT AND
REPEAL

In the matter of the amendment of )
ARM 24.33.401, 24.33.406, )
24.33.411, 24.33.416, 24.33.421, )
24.33.431, 24.33.441, 24.33.461, )
24.33.471, and 24.33.475 and the )
repeal of ARM 24.33.445 and )
24.33.486 pertaining to home )
inspector program )

TO: All Concerned Persons

1. On April 12, 2024, the Department of Labor and Industry (agency)
published MAR Notice No. 24-33-416 regarding the public hearing on the proposed
changes to the above-stated rules, at page 672 of the 2024 Montana Administrative
Register, Issue No. 7.

2. On May 7, 2024, a public hearing was held on the proposed changes to
the above-stated rules via the videoconference and telephonic platform. Comments
were received by the deadline.

3. The agency has thoroughly considered the comments received. A
summary of the comments and the agency responses are as follows:

COMMENT 1: A commenter objected to amendments to ARM 24.33.431 and its
removal of language referencing the Examination Board of Professional Home
Inspectors. Specifically, the commenter suggested that by removing the language,
the rule comes into conflict with its authorizing statute by requiring all proposed
examiners, to include the Examination Board of Professional Home Inspectors, to
apply for licensure.

RESPONSE 1: The department appreciates the comments, but disagrees. Section
39-9-212(2)(a), MCA specifically requires acceptance of the examination offered by
the Examination Board of Professional Home Inspectors. The statute goes on to
permit the department to accept other examinations by department rule. Because
the statute necessarily supersedes the rule and the rule cannot be read to conflict
with the statute, the objection is unwarranted. That is, the Examination Board's
exam is statutorily accepted. Any other examiner seeking approval must consult the
applicable administrative rule—which requires application to the department for
consideration. As set forth in the statement of reasonable necessity, adoption in rule
of a statutorily adopted examination is merely unnecessary duplication of statute.

COMMENT 2: A commenter suggested revising the verbiage of ARM 24.33.431 to
refer to a psychometrically "sound" examination, rather than a psychometrically
"valid" examination.
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RESPONSE 2: The comment is outside the scope of the proposed rulemaking. The
change may be considered for future rulemaking.

4. The agency has amended ARM 24.33.401, 24.33.406, 24.33.411,
24.33.416, 24.33.421, 24.33.431, 24.33.441, 24.33.461, 24.33.471, and 24.33.475

as proposed.

5. The agency has repealed ARM 24.33.445 and 24.33.486 as proposed.

/s/ QUINLAN L. O'CONNOR /s SARAH SWANSON
Quinlan L. O'Connor Sarah Swanson, Commissioner
Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State May 14, 2024.
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BEFORE THE STATE ELECTRICAL BOARD
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

NOTICE OF ADOPTION,
AMENDMENT, AND REPEAL

In the matter of the amendment of )
ARM 24.141.301, 24.141.405, )
24.141.502, 24.141.503, 24.141.504, )
24.141.505, 24.141.509, 24.141.2102, )
and 24.141.2301, the adoption of )
NEW RULES | through lIl, and the )
repeal of ARM 24.141.403, )
24.141.501, 24.141.507, 24.141.511, )
and 24.141.2401 pertaining to the )
state electrical board )

TO: All Concerned Persons

1. On March 22, 2024, the State Electrical Board (board) published MAR
Notice No. 24-141-39 regarding the public hearing on the proposed changes to the
above-stated rules, at page 579 of the 2024 Montana Administrative Register, Issue
No. 6.

2. On April 16, 2024, a public hearing was held on the proposed changes to
the above-stated rules via the videoconference and telephonic platform. Comments
were received by the deadline.

3. The board has thoroughly considered the comments received. A summary
of the comments and the board's responses are as follows:

COMMENT 1: Commenters generally spoke in favor of the board's proposed rule
changes.

RESPONSE 1: The board appreciates the comments.

COMMENT 2: Commenters spoke in favor of the removal of the minimum
residential hours requirement for master electrician licensure, citing this requirement
as a barrier for journeymen electricians to earn a master electrician's license in
Montana. Commenters stated that the update brings licensure requirements more in
line with current realities of electrical work in Montana.

RESPONSE 2: The board appreciates the comments.

COMMENT 3: A commenter spoke in favor of the amendments allowing applicants
to retake the journeyman licensing examination after two failed attempts at passing
the examination. The commenter stated that many applicants are excellent
electricians, but they are not good test-takers.
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RESPONSE 3: The board appreciates the comment.

COMMENT 4: A commenter stated that the rules do not specifically address how
applicants can get certification of hours worked in order to apply for licensure. The
commenter noted that some states do not require a certification of hours worked to
apply for licensure. The commenter stated that states such as Alaska require
certification of lifetime earnings from the Social Security Administration, and this
process generally takes several weeks and delays applicants' ability to attain
licensure and work. The commenter further stated that it can be difficult for
applicants to get certification for work in the military or on Indian reservations.

RESPONSE 4: The board appreciates the comment. The board's statutes and
rules contain specific requirements for written evidence of experience and hours
worked to apply for licensure. Applicants for journeyman-level licensure must
provide written evidence of "8,000 hours of legally obtained practical experience" or
"work in the electrical maintenance field for at least 20,000 hours," under 37-68-
305(1)(c) and (d), MCA. The board statute defines "practical experience" to mean

experience gained in the electrical construction industry consisting of
layout, assembly, repairs, wiring, and connection and testing of electrical
fixtures, apparatus, and control equipment in residential and
nonresidential settings pursuant to the provisions of the national electrical
code or pursuant to the requirements of another authority having
jurisdiction.

Section 37-68-102(9), MCA. Furthermore, the board's rules define "legally obtained"
to mean experience "obtained in accordance with the laws and rules of the
jurisdiction in which an applicant obtained the experience and within the statutes and
rules of the Montana State Electrical Board." ARM 24.141.301(3). Similarly,
applicants for master-level licensure must show written evidence of having an
electrical engineering degree and "a minimum of 2,000 hours of legally obtained
practical electrical experience," or the applicant must have written evidence of
"having at least 8,000 hours of legally obtained journeyman level experience in
planning, laying out, or supervising the installation and repair of wiring, apparatus, or
equipment for electrical light, heat, and power." 37-68-304(1)(a)-(b), MCA.
"Journeyman level experience" is defined in statute to mean "being recognized as a
journeyman electrician by a state or other legally authorized jurisdiction or having a
minimum of 8,000 hours of practical experience." 37-68-102(7), MCA.

Practically speaking, the board typically accepts signed affidavits from employers as
written evidence of experience and hours worked. [f an applicant cannot provide an
affidavit from a prior employer, the board's staff work with each applicant to find
alternative documentation, such as tax records or other employment documentation,
to verify the applicant's hours and experience. If an applicant is unable to provide
documentation of the applicant's legally obtained experience and hours, the
application is often deemed a "nonroutine application" under ARM 24.101.402(12).
"Nonroutine applications" are defined by department rule as
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an application that staff has determined requires board review, because it
involves:

(a) evidence of unprofessional conduct as defined by law or rule;

(b) materials that require evaluation by the professional members of
the board to determine compliance with qualifications for licensure;
(c) missing documentation due to natural disaster, national
emergency, or other good cause supported by reliable information;
(d) a matter specifically defined by board or program rule or law as
nonroutine; or

(e) an issue staff deems necessary for the board to review.

ARM 24.101.402(12) (emphasis added). All applicants with a nonroutine application
are given the opportunity to explain why they cannot provide standard written
evidence of their experience and hours worked and why the applicant's experience
should be accepted for licensure. Finally, the board notes that electrical work for
government clients, including for the military and on Indian reservations, are often
subject to federal or state Davis-Bacon laws. General contractors are required to
provide certified payroll on a weekly basis to the applicable government agency to
prove compliance with the Davis-Bacon laws, making the hours worked easier to
verify than in other circumstances.

COMMENT 5: A commenter spoke against the board's decision to grant reciprocity
for a master electricians license. The commenter cited an increase in out-of-state
businesses bidding on projects in Montana at more competitive rates than local
businesses because out-of-state businesses have lower labor costs than local
Montana businesses. The commenter also cited instances of out-of-state
businesses failing to properly pull permits for electrical work.

RESPONSE 5: The board appreciates the comment. The board is required to grant
licensure to out-of-state master electricians due to the 2019 amendments to 37-1-
304, MCA, which state that "the board shall issue a license to practice without
examination to a person licensed in another state if the board determines that" the
out-of-state license requirements are substantially similar to Montana's licensure
requirements. The department carefully evaluates each state's requirements for all
license types to determine if those requirements are substantially equivalent to
Montana's license requirements before granting reciprocal licensure. Furthermore,
the failure of any licensee to pull the necessary permit for any electrical work can
and should be addressed through the board's complaint process by contacting the
board to file a complaint or filing a complaint online at https://bsd.dli.mt.gov/filing-
complaint.

COMMENT 6: A commenter spoke against the reduction of the license renewal fee
due to the board's budget surplus and suggested hiring more department staff to
process licenses and address compliance issues. The commenter cited an
abundance of unlicensed electrical workers in Montana.
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RESPONSE 6: First, the board appreciates the comment. Second, the board
acknowledges the importance of licensure in the electrical field in Montana and that
unlicensed electrical work is a threat to the public's health and safety. The board is
proposing to reduce licensing fees because licensing fees contribute to the board's
individual budget, and the board is not allowed to carry a budget balance that is
more than two times the board's annual appropriation under 37-1-101(10), MCA.
Furthermore, the board's budget cannot be used to hire staff under 37-1-121(1)(b),
MCA. By statute, the department provides staff to the board under 37-1-101(1),
MCA. The department's budget for hiring personnel, including staff for licensing
boards, is determined every other year by the Montana Legislature as part of the
executive branch's appropriation bill, known as House Bill 2. Therefore, any surplus
to the board's budget cannot be used to hire additional staff to enforce licensing laws
and rules.

COMMENT 7: A commenter spoke against the reduction of licensing fees and
asked that the funds be used to support greater efforts by the department to verify
licensure of individuals working at job sites.

RESPONSE 7: The board appreciates the comment. As stated in response to
Comment 6, licensing fees that contribute to the board's budget cannot be directly
applied to funding of the department's staff. The board again acknowledges the
importance of licensure in the electrical field in Montana.

COMMENT 8: Commenters spoke against lowering the passing test score for
journeyman licensure from 75 to 70 percent.

RESPONSE 8: The board appreciates the comments. The amendment to the
passing test score for journeyman licensure brings Montana in line with the majority
of states that require individual licensure for journeyman-level electrical work. The
department, on behalf of the board, evaluated the journeyman-level licensing criteria
for 32 states, and 23 of those states require a 70 percent passing score for the
journeyman-level licensure exam, including 9 of the 12 states that are part of the
National Electrical Reciprocal Alliance (NERA) of which Montana is a member.
Furthermore, in calendar year 2023, 28 individuals with Montana addresses who
took the journeyman's examination failed with a score between 70 and 74 percent.
While several of the 28 individuals took the exam again and passed, every year
applicants decide to stop pursuing licensure in Montana after failing the exam. The
board believes that lowering the passing test score by five percentage points will
allow more applicants to become licensed at the journeyman level without risking the
health and safety of the public.

4. The board has amended ARM 24.141.301, 24.141.405, 24.141.502,
24.141.503, 24.141.504, 24.141.505, 24.141.509, 24.141.2102, and 24.141.2301 as
proposed.

5. The board has adopted NEW RULE | (24.141.515), NEW RULE I
(24.141.2305), and NEW RULE 1l (24.141.2405) as proposed.
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6. The board has repealed ARM 24.141.403, 24.141.501, 24.141.507,
24.141.511, and 24.141.2401 as proposed.

STATE ELECTRICAL BOARD
DERRICK HEDALEN, PRESIDENT

/s/ QUINLAN L. O'CONNOR /s SARAH SWANSON
Quinlan L. O'Connor Sarah Swanson, Commissioner
Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State May 14, 2024.
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEES
Interim Committees and the Environmental Quality Council

Administrative rule review is a function of interim committees and the
Environmental Quality Council (EQC). These interim committees and the EQC have
administrative rule review, program evaluation, and monitoring functions for the
following executive branch agencies and the entities attached to agencies for
administrative purposes.

Economic Affairs Interim Committee

Department of Agriculture

Department of Commerce

Department of Labor and Industry

Department of Livestock

Office of the State Auditor (Commissioner of Securities and Insurance)
Office of Economic Development

Division of Banking and Financial Institutions

Alcoholic Beverage Control Division

Cannabis Control Division

Education Interim Committee

State Board of Education

Board of Public Education

Board of Regents of Higher Education
Office of Public Instruction

Montana Historical Society

Montana State Library

Children, Families, Health, and Human Services Interim Committee
= Department of Public Health and Human Services

Law and Justice Interim Committee
» Department of Corrections
= Department of Justice

Energy and Telecommunications Interim Committee
» Department of Public Service Regulation

Revenue Interim Committee

= Department of Revenue
» Montana Tax Appeal Board
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State Administration and Veterans' Affairs Interim Committee
= Department of Administration

Montana Public Employee Retirement Administration

Board of Investments

Department of Military Affairs

Office of the Secretary of State

Office of the Commissioner of Political Practices

Transportation Interim Committee
= Department of Transportation
= Motor Vehicle Division (Department of Justice)

Environmental Quality Council
= Department of Environmental Quality
= Department of Fish, Wildlife and Parks
= Department of Natural Resources and Conservation

Water Policy Interim Committee (where the primary concern is the
quality or quantity of water)

= Department of Environmental Quality

= Department of Fish, Wildlife and Parks

= Department of Natural Resources and Conservation

These interim committees and the EQC have the authority to make
recommendations to an agency regarding the adoption, amendment, or repeal of a
rule or to request that the agency prepare a statement of the estimated economic
impact of a proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or directing an agency to adopt
or amend a rule, or a Joint Resolution recommending that an agency adopt, amend,
or repeal a rule.

The interim committees and the EQC welcome comments and invite
members of the public to appear before them or to send written statements in order
to bring to their attention any difficulties with the existing or proposed rules. The
mailing address is P.O. Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a looseleaf
compilation by department of all rules of state departments and
attached boards presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR or Register) is an
online publication, issued twice-monthly, containing notices of
rules proposed by agencies, notices of rules adopted by
agencies, and interpretations of statutes and rules by the
Attorney General (Attorney General's Opinions) and agencies

(Declaratory Rulings) issued since publication of the preceding
Register.

Use of the Administrative Rules of Montana (ARM):

Known 1.  Consult ARM Topical Index.

Subject Update the rule by checking recent rulemaking and the
table of contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each number and

title which lists MCA section numbers and department
corresponding ARM rule numbers.

Montana Administrative Register 10-5/24/24



-1202-

RECENT RULEMAKING BY AGENCY

The Administrative Rules of Montana (ARM) is a compilation of existing permanent
rules of those executive agencies that have been designated by the Montana
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through
December 31, 2023. This table includes notices in which those rules adopted during
the period December 8, 2023, through May 10, 2024, occurred and any proposed
rule action that was pending during the past 6-month period. (A notice of adoption
must be published within six months of the published notice of the proposed rule.)
This table does not include the contents of this issue of the Montana Administrative
Register (MAR or Register).

To be current on proposed and adopted rulemaking, it is necessary to check the
ARM updated through December 31, 2023, this table, and the table of contents of
this issue of the Register.

This table indicates the department name, title number, notice numbers in ascending
order, the subject matter of the notice, and the page number(s) at which the notice is
published in the 2023 or 2024 Montana Administrative Register.

To aid the user, this table includes rulemaking actions of such entities as boards and
commissions listed separately under their appropriate title number.

ADMINISTRATION, Department of, Title 2

2-5-643 Intent to Award - Public Notice - Competitive Sealed Bids -
Competitive Sealed Proposals - Sole Source Procurement - Exigency
Procurements - Alternative Procurement Methods - Requisitions From
the Agencies to the Division - Enforcing the Contract - Contract
Renewal - Completion Notification for Contracts With Performance
Security - Bid, Proposal, and Contract Performance Security, p. 770

2-646 Local Government Public Meeting Recordings, p. 781

9-642 Definitions - Out-of-State State-Chartered Bank or National Bank
Seeking to Exercise Fiduciary Powers in Montana - Out-of-State
Nonbank Trust Companies Seeking to Exercise Fiduciary Powers in
Montana - Fiduciary Foreign Trust Companies, p. 490, 1058

NN
Q1 =

(Public Employees' Retirement Board)

2-43-641 Application Process for Disability Benefits, p. 1201, 1428, 44

2-43-647 Defined Contribution Retirement Plan Investment Policy Statement
and the Montana Fixed Fund Investment Policy Statement - 457(b)
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Deferred Compensation Plan Investment Policy Statement and the
Montana Fixed Fund Investment Policy Statement, p. 784
2-43-648 Basic Period of Service - Receipt of Service Credit on or After
Termination of Employment - Calculation of Highest Average
Compensation or Final Average Compensation, p. 787

AGRICULTURE, Department of, Title 4

4-23-277 Nonrefundable Application Fees, p. 923, 126

4-23-279 Annual Report and Assessment Fees, p. 925, 127

4-23-281 Updating Administrative Rule References and Citations, p. 1576, 128
4-23-282 Seed Rules, p. 1587, 243

STATE AUDITOR, Office of, Title 6

6-285 Network Adequacy for Managed Care, p. 155, 713

6-286 Quality Assurance for Managed Care Plans, p. 162, 714

6-287 Required Disclosure Provisions in Medicare Supplements, p. 496
6-288 Pharmacy Benefit Manager Maximum Allowable Cost Appeals, p. 791

COMMERCE, Department of, Title 8

8-94-211 Submission and Review of Applications for Funding Under the
Montana Coal Endowment Program (MCEP), p. 358, 964

8-99-205 Administration of the Montana Growth Fund, a Part of the Big Sky
Economic Development Program, p. 1769, 247

8-99-209 Administration of the Economic Impact and Destination Event Grant
Program, p. 99, 462

8-99-210 Administration of the Regional Assistance Program, p. 169, 716

8-101-212  Submission and Review of Applications for Funding Under the Coal
Board, p. 499, 1059

8-111-208  Housing Credit Program, p. 102, 463

8-119-206  Administration of the Big Sky Film Grant Program, p. 1772, 250

8-119-207  Administration of the Pilot Community Tourism Grant Program, p.
1775, 251

(Board of Investments)
8-97-102 Conservation Reserve Payment Enhancement Program, p. 1, 328

EDUCATION, Title 10

(Board of Public Education)

10-53-139 English Language Proficiency Content Standards, p. 172, 720
10-54-292 Early Literacy Targeted Intervention Programs, p. 1656, 721
10-56-286 Assessment Standards, p. 662

10-57-289 Educator Licensure Standards, p. 175

10-63-270  Early Childhood Education Standards, p. 185, 722
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(Montana State Library)

10-102-2301 Updating Rules to Comply With Recent Legislation, p. 1431, 1858
10-102-2302 Updating Rules to Comply With Recent Legislation, p. 198, 605
10-102-2303 State Aid to Public Libraries, p. 984

FISH, WILDLIFE AND PARKS, Department of, Title 12

12-603 Public Use Rules of the Department of Fish, Wildlife and Parks Public
Lands, p. 952, 45

12-619 Closing the Fairweather Fishing Access Site in Gallatin County, p. 78,
606

12-620 Closing the Ennis Fishing Access Site in Madison County, p. 129

12-621 Closing the Valley Garden Fishing Access Site in Madison County, p.
131

12-622 Closing the Selway Park Fishing Access Site in Beaverhead County,
p. 133

12-625 Department Liaisons, p. 304, 666

12-628 Montana Wildlife Habitat Improvement Act Termination Date and

Eligible Expenditures, p. 668

(Fish and Wildlife Commission)

12-606 Brinkman Game Preserve, p. 611, 1860

12-614 Grizzly Bears, p. 1043, 1204, 60

12-615 Control Methods of the Gray Wolf Include Nonlethal and Legal Means,
p. 1121, 76

12-617 Block Management Program, p. 1440, 464

12-618 Contractual EIk Hunting Access Agreements, p. 1449, 469

12-626 Big Game Management Policy, p. 502

GOVERNOR, Office of the, Title 14

14-8 Sage Grouse Habitat Quantification Tool Designation, p. 1123, 1743

ENVIRONMENTAL QUALITY, Department of, Title 17

17-430 Review of Sanitation Facilities in Subdivisions Such as Water Wells,
Onsite Sewage Disposal Systems and Stormwater Amenities -
Amendment to Circular DEQ-4 and Circular DEQ-20, p. 786, 1861

17-431 Incorporation by Reference of the Most Recent Version of the
Montana Ambient Air Monitoring Program Quality Assurance Project
Plan (QAPP), p. 806, 1863

17-432A Transfer of Rulemaking Authority From the Board of Environmental
Review to the Department of Environmental Quality, p. 1050, 253

17-432B Transfer of Rulemaking Authority From the Board of Environmental
Review to the Department of Environmental Quality, p. 1125, 255
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17-432C Transfer of Rulemaking Authority From the Board of Environmental
Review to the Department of Environmental Quality, p. 1136, 257

17-432D Transfer of Rulemaking Authority From the Board of Environmental
Review to the Department of Environmental Quality, p. 1212, 258

17-432E Transfer of Rulemaking Authority From the Board of Environmental
Review to the Department of Environmental Quality, p. 1453, 260

17-433 Montana Ground Water Pollution Control System Permits, p. 1228,
262

17-434 Translation of Narrative Nutrient Standards and Implementation of the
Adaptive Management Program — Adoption of Circular DEQ-15, p. 794

17-435 Third-Party Remedial Actions at Order Sites, p. 1469, 471

17-436 Incorporation by Reference - Asbestos Project Permitting and

Management - Training and Accreditation of Asbestos-Related
Occupations, p. 1660, 723

17-437 Hard Rock Mining and Exploration, p. 4, 1060
17-438 Incorporation by Reference, p. 20, 1062
17-439 Ground water Mixing Zones - Nondegradation of Water Quality -

Criteria for Determining Nonsignificant Changes in Water Quality -
Criteria for Nutrient Reduction From Subsurface Wastewater
Treatment Systems - Amendments to Circular DEQ-20 - Source
Specific Well Isolation Zones, p. 361

17-441 Motor Vehicle Recycling and Disposal - Reimbursement Payments for
Abandoned Vehicle Removal, p. 504
17-443 Need Findings in the Major Facility Siting Act (MFSA), p. 818

(Petroleum Tank Release Compensation Board)
17-440 Third-Party Review of Claims and Corrective Action Plans - Cleanup
of Administrative Rules No Longer Utilized, p. 1778, 329

TRANSPORTATION, Department of, Title 18

18-199 Political Signs, p. 391, 1065
18-200 Motor Carrier Services, p. 987

CORRECTIONS, Department of, Title 20

20-7-72 Siting, Establishment, and Expansion of Prerelease Centers, p. 826

JUSTICE, Department of, Title 23

23-4-283 Drug and/or Alcohol Analysis, p. 834

23-12-281 Criminal History Information Provided by the Department to Qualified
Entities, p. 1691, 135

23-16-282  Gambling Licenses and Video Gambling Machines, p. 26, 472

23-18-276 Reimbursement to Counties for Expert Witness Expenses in Certain
Criminal Proceedings, p. 105, 609

Montana Administrative Register 10-5/24/24



-1206-

(Public Safety Officer Standards and Training Council)

23-13-280

Certification of Public Safety Officers, p. 1695, 607

LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are listed in alphabetical order by
chapter following the department notices.

24-7-388
24-16-388
24-17-407
24-17-413
24-22-410
24-22-411
24-29-412
24-29-417
24-33-415
24-33-416
24-40-414
24-182-36
24-209-1
24-217-1
24-351-357

Unemployment Insurance Appeals Board, p. 202, 727

Wages and Hours Rules, p. 108, 474

Prevailing Wages, p. 1240, 80

Prevailing Wage Rate Adoption, p. 394, 966

Workforce Innovation and Opportunity Act Montana State Plan, p. 139
Work-Based Learning Grants, p. 209, 610

Workers' Compensation, p. 398, 1066

Workers' Compensation, p. 991

Construction Contractors, p. 507, 1072

Home Inspector Program, p. 672

Unemployment Insurance, p. 511

Board of Private Security, p. 836, 1744

Property Management Licensure, p. 1473, 1870

Registered Sanitarians and Sanitarians-in-Training, p. 1728, 136
Building and Commercial Measurements Bureau, p. 1515, 1871

(Board of Chiropractors)

24-126-39

Board of Chiropractors, p. 680

(Board of Dentistry)

24-138-83
24-138-84

Board of Dentistry, p. 837
Dental Hygiene Limited Access Permit, p. 1782

(State Electrical Board)

24-141-39

State Electrical Board, p. 579

(Board of Funeral Service)

24-147-41

Board of Funeral Service, p. 697

(Board of Medical Examiners)

24-156-94
24-156-97

Physician Assistants, p. 813, 1149, 1591, 273
Supervision of Physician Assistant, p. 1243, 1864

(Board of Pharmacy)

24-174-80

Pharmacist Prescribing, p. 1471, 1865

(Board of Psychologists)

24-189-44

Montana Administrative Register
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(Board of Respiratory Care Practitioners)
24-213-23  Board of Respiratory Care Practitioners, p. 704

(Board of Behavioral Health)
24-219-37  Board of Behavioral Health, p. 1480, 279

(Board of Speech-Language Pathologists and Audiologists)
24-222-29  Board of Speech-Language Pathologists and Audiologists, p. 1267,
1751

(Board of Veterinary Medicine)
24-225-43  Veterinary Retail Dispensing, p. 1509, 84

LIVESTOCK, Department of, Title 32

32-23-340  Records to Be Kept, p. 860, 1735, 728
32-23-342  Testing Within the DSA, p. 1282, 1755
32-23-343  Garbage Feeding, p. 1284, 1756
32-23-344  Animal Health Division Fees, p. 1287, 1757

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36-22-219  Water Right Permitting, p. 1151, 1872
36-22-221 State Land Leasing, p. 1523, 282

(Board of Oil and Gas Conservation)
36-22-220  Adoption of Forms - Reports by Producers, Tax Report, and Tax Rate,
p. 1290, 1888

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

37-1004 Foster Care Licensing, p. 214

37-1009 Community First Choice Services and Self-Directed Personal Care
Services, p. 1593, 332

37-1025 Developmental Disabilities Program Incident Reporting and Handling,
p. 865, 283

37-1029 Increase of Laboratory Fees, p. 1007, 1889

37-1031 Children's Mental Health Services, p. 1528, 1737, 611

37-1032 HCBS Setting Regulations, p. 1785, 612

37-1033 Chemical Dependency Programs - Medicaid Mental Health Services,
p. 693, 1890

37-1034 Mental Health Medicaid Funded 1115 and 1915 Waivers, p. 1004

37-1039 Chemical Dependency Programs and Medicaid Mental Health
Services, p. 1292, 729

37-1040 SUD Voucher Programs, p. 306, 967

37-1041 Developmental Disabilities Program Plan of Care, p. 1791, 614
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37-1043 Clinical Mental Health Licensure Candidate Medicaid Service
Reimbursement, p. 311

37-1044 Licensure of Day Care Facilities, p. 1297, 738

37-1045 Public Sleeping Accommodations, p. 1796, 333

37-1047 Rural Emergency Hospitals, p. 321, 1073

37-1048 Health Care Facilities, p. 1748, 334

37-1050 Private Alternative Adolescent Residential Programs, p. 1024

37-1051 Foster Care Support Services, p. 34, 757

37-1055 Autism Grant Program, p. 38, 758

37-1056 Certificates of Nonviable Birth, p. 1804, 335

37-1057 12-Month Postpartum Continuous Eligibility for Medicaid and HMK, p.
1032

37-1058 IV-E Foster Care Services, p. 872

37-1061 Updating Medicaid and Non-Medicaid Provider Rates, Fee Schedules,
and Effective Dates, p. 1807, 615

37-1063 Congregate Living Reimbursement Rates, p. 324, 968

37-1066 Communicable Disease Control, p. 1038

37-1069 Big Sky Rx Program, p. 1048

37-1070 Hospice Reimbursement, p. 1051

37-1071 Laboratory Analyses and Screening, p. 1054

PUBLIC SERVICE REGULATION, Department of, Title 38

38-5-262 Pipeline Safety, p. 1596, 87

REVENUE, Department of, Title 42

42-1068 Residential Property Tax Assistance Program Improvements, p. 1535,

1895

42-1069 Personal Property Depreciation Schedules and Trend Tables, p. 1546,
1896

42-1070 Industrial Property, p. 1812, 284

42-1072 Implementation of House Bills 128, 903, and 948 (2023) - Revising

Requirements Applicable to Chemical, Infused Product, and
Mechanical Manufacturers of Marijuana, p. 1817, 616

42-1073 Packaging and Labeling of Marijuana - Marijuana Wholesaling -
Marijuana Advertising, p. 1834, 631

42-1074 Livestock Reporting Deadline Revisions to Implement House Bill 66
(2023), p. 41, 477

42-1075 Beer and Wine Tax Reporting Changes to Implement HB 124 and SB
20 (2023), p. 237, 759

42-1076 Implementation of Alcoholic beverage Legislation Enacted by the 68th
Montana Legislature, p. 875

42-1077 Tax Haven Corporation Water's Edge Filing Requirements to
Implement Senate Bill 246 (2023), p. 962

SECRETARY OF STATE, Office of, Title 44
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44-2-267 Determining a Valid Write-In Vote in Manually Counting and
Recounting Paper Ballots, p. 1550, 88

44-2-269 Ballot Form and Uniformity, p. 1739, 137

44-2-270 Reporting Results During an Election, p. 1741, 138

44-2-271 Annual Security Assessments and Training, p. 1846, 285

44-2-272 Guidelines for Polling Place Accessibility, p. 1850, 286

44-2-273 Postelection Audit Processes for Federal and Nonfederal Elections, p.
1852, 287

44-2-274 Ballot Form and Uniformity, p. 124, 478

44-2-275 State Agency Administrative Rulemaking, p. 593

(Office of the Commissioner of Political Practices)
44-2-266 Contribution Limits, p. 1394, 1758
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EXECUTIVE BRANCH APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature, directed that all appointing
authorities of all appointive boards, commissions, committees, and councils of state
government take positive action to attain gender balance and proportional
representation of minority residents to the greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State publish monthly in the
Montana Administrative Register a list of executive branch appointees and upcoming
vacancies on those boards and councils.

In this issue, appointments effective in April 2024 appear. Potential vacancies from
June 1, 2024 through June 30, 2024, are also listed.

IMPORTANT

Membership on boards and commissions changes constantly. The
following lists are current as of May 1, 2024.

For the most up-to-date information of the status of membership, or
for more detailed information on the qualifications and requirements
to serve on a board, contact the appointing authority.
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EXECUTIVE BRANCH APPOINTEES FOR APRIL 2024

Appointee Appointed By Succeeds
9-1-1 Advisory Council

Mr. Chan Barry Governor Lavin
Boulder

Qualifications (if required): MHP Representative

Board of Medical Examiners

Dr. Ashleigh Marie Magill Governor Reappointed
Whitefish

Qualifications (if required): Doctor of Medicine

State Rehabilitation Council

Ms. Chanda Hermanson Governor Reappointed
Helena

Qualifications (if required): DPHHS-DETD Division Administrator

Ms. June Hermanson Governor Ramalho

Helena
Qualifications (if required): Statewide Independent Living Council Representative

Ms. Morgan McQuillan Governor
Joliet

Qualifications (if required): Advocacy Community Representative

Keough

Montana Administrative Register

Appointment/End Date

4/1/2024
1/5/2025

4/1/2024
7/1/2027

4/1/2024
10/1/2026

4/1/2024
10/1/2026

4/1/2024
10/1/2026
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EXECUTIVE BRANCH APPOINTEES FOR APRIL 2024

Appointee Appointed By Succeeds Appointment/End Date
State Rehabilitation Council Cont.

Ms. Jennifer Owen Governor Feist 4/1/2024

Billings 10/1/2025

Qualifications (if required): SWIB Representative

Statewide Independent Living Council (SILC)

Ms. Melanie Beagle Governor Morris 4/1/2024
Butte 12/1/2024
Qualifications (if required): Not employed by a state agency or Center for Independent Living

Ms. Heather Giese Governor New 4/1/2024
Bainville 12/1/2026
Qualifications (if required): Parent of a Child with Disability

Mr. Christopher Johnsrud Governor Hixon 4/1/2024
Great Falls 12/1/2024
Qualifications (if required): Person with a Disability

Ms. Nichole Lowrance Governor New 4/1/2024
Billings 12/1/2026

Qualifications (if required): Advocacy Community Representative
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Appointed By

Board/Current Position Holder

Agriculture Land Valuation Advisory Council
Mr. Jerry Nielsen, Bozeman
Qualifications (if required): Knowledgeable in agriculture economics

Mr. John Schutter, Manhattan
Qualifications (if required): Knowledgeable in agriculture

Ms. Helen (Jo) Shipman, Lewistown
Qualifications (if required): Knowledgeable in agriculture

Mr. James Johnson, Bozeman
Qualifications (if required): Knowledgeable in agriculture

Mr. Dennis McDonald, Melville
Qualifications (if required): Knowledgeable in agriculture

Mr. Keith Kelly, Helena
Qualifications (if required): Knowledgeable in agriculture economics

Dr. Daniel Bigelow, Bozeman
Qualifications (if required): MSU College of Agriculture

Mrs. Jane DeBruycker, Dutton
Qualifications (if required): Knowledgeable in agriculture

Mr. Michael Jopek, Whitefish
Qualifications (if required): Knowledgeable in agriculture
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Governor

Governor

Governor

Governor

Governor

Governor

Governor

Governor

Governor

Term End

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Board/Current Position Holder Appointed By Term End

Board of Nursing Home Administrators
Ms. Theresa DeNevi Cox, Missoula Governor 6/1/2024
Qualifications (if required): Public At-Large and 55 years of age or older

Board of Outfitters
Mr. Ernest Barker, Augusta Governor 6/30/2024
Qualifications (if required): Ouitfitter for hunting and fishing with knowledge in government permitting

Board of Physical Therapy Examiners

Mrs. Bridget Mennie, Laurel Governor 6/30/2024
Qualifications (if required): Licensed Physical Therapist
Ms. Bonnie Larson, Troy Governor 6/30/2024
Qualifications (if required): Public member
Ms. Anna Larson, Helena Governor 6/30/2024
Qualifications (if required): Licensed Physical Therapist
Board of Professional Engineers and Professional Land Surveyors
Mr. Wallace J. Gladstone lll, Billings Governor 6/30/2024
Qualifications (if required): Professional engineer
Mr. Byron David Stahly, Helena Governor 6/30/2024
Qualifications (if required): Professional engineer
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Board/Current Position Holder Appointed By Term End

Board of Water Well Contractors
Mr. Doug Askin, Miles City Governor 6/30/2024
Qualifications (if required): Certified water well contractor

Mr. Dan O'Keefe, Butte Governor 6/30/2024
Qualifications (if required):

Committee on Telecommunications Access Services for Persons With Disabilities
Ms. Michelle Owens, Missoula Governor 6/30/2024
Qualifications (if required): Independent Service Provider

Ms. Tina Shorten, Helena Governor 6/30/2024
Qualifications (if required): Public Service Commission representative

Mr. James M. Streeter, Missoula Governor 6/30/2024
Qualifications (if required): Disabilities Community

Mrs. Sherri Odlin, Missoula Governor 6/30/2024
Qualifications (if required): Public safety answering point
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Appointed By

Board/Current Position Holder

Medical Licensure Compact Commission
Dr. James N. Burkholder, Helena

-1216-

Governor

Qualifications (if required): Physician member of the Board of Medical Examiners

Mr. Samuel Hunthausen, Helena

Governor

Qualifications (if required): Executive officer of the Board of Medical Examiners

Montana Small Business Development Center Advisory Council

Shandy Hanks Moran, Scobey
Qualifications (if required): Public representative

Ms. Julia Jaksha, Butte
Qualifications (if required): Public representative

Ms. Tracy Mclintyre, Great Falls
Qualifications (if required): Public representative

Mr. Brent Donnelly, Helena
Qualifications (if required): Public representative

Mr. Paddy Fleming, Bozeman
Qualifications (if required): Public representative

Mr. Reed W. Bassett, Great Falls
Qualifications (if required): Public representative

Montana Administrative Register

Governor

Governor

Governor

Governor

Governor

Governor

Term End

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

6/30/2024

10-5/24/24



-1217-

EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Board/Current Position Holder Appointed By Term End

Montana Small Business Development Center Advisory Council Cont.
Mr. Joe Fanguy, Missoula Governor 6/30/2024
Qualifications (if required): Public representative

Mr. Dan Gorton, Kalispell Governor 6/30/2024
Qualifications (if required): Public representative

Petroleum Tank Release Compensation Board
Mr. John Monahan, Missoula Governor 6/30/2024
Qualifications (if required): Representative of independent petroleum marketers and chain retailers

Mr. Grant Jackson, Helena Governor 6/30/2024
Qualifications (if required): Member of the general public

Pulse Crop Committee
Mr. Ryan Bogar, Vida Governor 6/30/2024
Qualifications (if required): Member from Eastern District

Mr. Brian Akelstad, Galata Governor 6/30/2024
Qualifications (if required): At large representative

Mr. Todd Hansen, Gildford Governor 6/30/2024
Qualifications (if required): At large representative
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Appointed By

Board/Current Position Holder

State Banking Board
Ms. Sarah Converse, Great Falls
Qualifications (if required): Public member

Mr. Loren Brown, Helena
Qualifications (if required): Active state bank member

State Workforce Innovation Board
Mr. Dean Bentley, Butte
Qualifications (if required): Business Representative

Mr. Paul Hopfauf, Glendive
Qualifications (if required): Business Representative

Mr. Quinton Queer, Butte
Qualifications (if required): Workforce representative

Ms. Heather O'Hara, Helena
Qualifications (if required): Business Representative

Mr. Paddy Fleming, Bozeman
Qualifications (if required): Business representative

Commissioner Mary Armstrong, Glasgow
Qualifications (if required): City Commissioner

Montana Administrative Register
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Governor

Governor

Governor

Governor

Governor

Governor

Governor

Term End
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Appointed By

Board/Current Position Holder

State Workforce Innovation Board Cont.
Ms. Sarah Swanson, Helena
Qualifications (if required): DLI representative

Bo Bruinsma, Billings
Qualifications (if required): Workforce representative

Mr. Jim Wonnacott, Butte
Qualifications (if required): Workforce representative

Mr. Adam Gilbertson, Laurel
Qualifications (if required): Business representative

Mr. Jason Palin, Big Timber
Qualifications (if required): Business representative

Mr. David Smith, Helena
Qualifications (if required): Business representative

Mr. Scott Osterman, Helena
Qualifications (if required): Business representative

Tourism Advisory Council
Mr. Scott Collinsworth, Ft. Peck

Qualifications (if required): Missouri River region representative
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Governor

Governor

Governor

Governor

Governor
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EXECUTIVE BRANCH VACANCIES - JUNE 1, 2024 THROUGH JUNE 30, 2024
Board/Current Position Holder Appointed By Term End

Tourism Advisory Council Cont.
Ms. Haylie Shipp, Glasgow Governor 6/30/2024
Qualifications (if required): Missouri River region representative

Mr. Nathan St. Goddard, Browning Governor 6/30/2024
Qualifications (if required): Tribal member from the private sector

Mr. Michael Johnson, Butte Governor 6/30/2024
Qualifications (if required): Southwest Montana region representative

Mr. Paul Makarechian, Bozeman Governor 6/30/2024
Qualifications (if required): Yellowstone County region representative

Underground Facility Protection Advisory Council
Mr. Corey Sell, Billings Governor 6/30/2024
Qualifications (if required): Member representing excavators
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Children, Families, Health, and Helona, M 59620-1705
“ " i 1408) 444-3064
Human Services Interim Committee FAX (406] 444-3036

68th Montana Legislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF

CHRIS FRIEDEL JENNIFER CARLSON MILLY ALLEN. Lead Staff

JEN GROSS SJ HOWELL MADDIE KREZOWSKI, Staff Attorney
DANIEL EMRICH RON MARSHALL JOLANDA SONGER. Secrefary
DENNIS LENZ MIKE YAKAWIGH

March 12, 2024

Director Charles Brereton

Department of Public Health and Human Services
PO Box 4210

Helena, Montana 59604-4210

Dear Director Brereton:

Pursuant to 5-5-225, MCA, the Children, Families, Health, and Human Services Interim Committee
(Committee) reviewed MAR Notice No. 37-1044, pertaining to Licensure of Day Care Facilities. The
Committee objected to the rule pursuant to 2-4-305(9), MCA, at its November 16, 2023 and January 18,
2024 meetings.

This letter constitutes notice to the Department that the Committee now objects pursuant to 2-4-
406, MCA, to the rules proposed in MAR Notice No. 37-1044.

Under 2-4-406, MCA, the Committee may object to the proposed rulemaking if the Committee considers
the proposed rulemaking to not have been proposed in substantial compliance with 2-4-302, 2-4-303, and
2-4-305, MCA. The Committee objects to MAR Notice No. 37-1044 for the following reasons:

1. The proposed rules are not in substantial compliance with 2-4-305(6)(a), MC4, because definitions in
proposed new Rule [ and used throughout the proposed rulemaking are nof consisient and are in conflict
with the statutory definitions found in 52-2-703, MCA.

The proposed new rule creates and defines its own categories of day-care facilities that do not align with
the categorics of day-care facilities defined in 52-2-703, MCA. For example, proposed new Rule I states:

“Child care center” has the same meaning as “day-care center” as defined in 52-2-703,
MCA, and means an out-of-home place in which child care is provided to 16 or more
children on a regular basis. The term does not include a place where child care is
provided if a parent of a child for whom child care is provided remains on the premises,
unless the parent is a director/owner, staff member, support staff, or volunteer of the child
care center, or unless the child care center is on the premises or campus of an employer
who employs the parent.

However, the 52-2-703(3) states:

(a) “Day-care center” means an out-of-home place in which day care is provided to 16 or
more children on a regular or irregular basis.

(b) The term does not include a place where day care is provided if a parent of a child for
whom day care is provided remains on the premises.

MONTANA LEGISLATIVE SERVICES DIVISION STAFF: JERRY HOWE, EXECUTIVE DIRECTOR + RACHEL WEISS, DIRECTOR, OFFICE OF RESEARCH AND
POLICY ANALYSIS - TODD EVERTS, DIRECTOR, LEGAL SERVICES OFFICE + DALE GOW, CHIEF INFORMATION OFFICER, OFFICE OF LEGISLATIVE
INFORMATION SERVICES - ANGIE CARTER, FINANCIAL MANAGER
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The italics have been added to both definitions to highlight conflicting language. The Committee believes
the definitions conflict, in part, because the Department’s definition excludes irregular care and
impermissibly expands the definition of child care center to include day care provided on the premises or
campus of a parent’s employer, which is excepted from the definition of day-care center in statute.

The proposed rules then provide exceptions and requirements for the newly defined categories that are not
consistent and are in conflict with the statutory requirements. For example, the proposed definition of
“School-age care” to mean “regularly scheduled care exclusively for school-age children during out-of-
school-time hours, licensed by the department™ could fall within the statutory definition of “day-care
center” if care is provided for 16 or more children. Yet proposed new Rule U(3)(a)(i) provides that
school-age care facilities “have the option of being licensed™ despite the requirement in 52-2-721(1)(a),
MCA, for all day-care centers that provide care on a regular basis to be licensed.

The Committee’s ebjcctions to the definitions are not limited to the few specific examples provided here,
but to all the definitions that are not consistent and are in conflict with the statutory definitions found in
52-2-703, MCA, or for which the proposed rules provide exceptions or requirements that conflict with
Title 52, chapter 2, part 7, MCA.

2. The proposed rules ave not in substantial compliance with 2-4-305(6)(b), MCA. because the rules are
not reasonably necessary to effectuate the stated purpose of the statute under 52-2-702¢2)(d)(ii), MCA. to
promote “the availability and diversity of quality child-care services for all children and families that
need such services”

The day care statutes in Title 52, chapter 2, part 7, MCA, seek to support a diversity of child-care opticns,
in part, by providing for a dual system of licensure for day-care centers and registration for family day-
care homes or group day-care homes under 52-2-72 1, MCA. The proposed rules largely treat licensure
and registration the same, placing overly onerous requirements on registration. The Committee believes
this one-size fits all approach does not effectuate the purpose of the statutes to promote a diversity of
options.

3. The proposed rules are not in substantial compliance with 2-4-305(6)(a), MCA, because the
immunization requirements in the proposed rules misapply siate law for exemptions and are also not in
substantial compliance with 2-4-305(3), MCA, because the immunization requirements exceed the
statutory rulemaking authority of the Department.

The Committee believes the proposed new Rule LXV misapplies state law for exemptions from
vaccinations for registered day care providers by allowing certain providers to choose whether to accept
exemptions and is therefore not in substantial compliance with 2-4-305(6)(a), MCA.

Additionally, the Committee believes the proposed new rules providing immunization requirements for
day-care facilities other than day-care centers exceed the statutory rulemaking authority of the
Department and is thus not in substantial compliance with 2-4-305(5), MCA. Section 52-2-735, MCA,
provides authorization for the Department to adopt rules to protect children in day-care centers from
communicable diseases, which must include requiring children under 5 years of age to be immunized
against Haemophilus influenza type “b™ unless an exemption is claimed as provided in 20-5-4035, MCA.
This statute does not authorize the Department to require immunization for day-care facilitics other than
day-care centers, such as family day-care homes or group day-care homes. Section 52-2-731, MCA., the
other substantive statute cited by the Department, does not provide the foothold needed for the proposed
immunization requirements for day-care facilities that are not day-care centers. That statute requires the
Department to develop standards for “child-care programs and practices necessary to ensure the health,
safety, safety in transportation, development, and well-being of children.” However, this section applies
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to all licensed and registercd day-care facilities, including day-care centers. If the Legislature intended
this section to provide sufficient authority for immunization requirements, 52-2-735, MCA, would be
superfluous.

In summary, the Committee believes that for the adoption of the rules proposed in MAR No. 37-1044 to
be valid as proposed, the Legislature would first need to amend the statutes governing day care under
Title 52, chapter 2, part 7, MCA. For an agency to adopt rules implementing its desired policy changes
that are not consistent and conflict with the current statutes is a violation of the separation of powers and
usurps the role of the Legislature.

Ifa rule is objected to under 2-4-406, MCA, before the rule is adopted, as is the case here, the rule is not
effective until the day after final adjournment of the regular session of the Legislature that begins after the
notice proposing the rule was published by the Secretary of State unless the Committee withdraws its
objection pursuant to 2-4-306(3}(c), MCA.

Please note that the Department is required to respond in writing to the Committee’s objection within 14
days of the mailing of this objection pursuant to 2-4-406(2), MCA. After receipt of the response, the
Committee may withdraw or modify its ohjection.

If the Committee fails fo withdraw or substantially modify its objection, it may vote to send the objection
to the Secretary of State for publication in the MAR and ARM. Under 2-4-406(4), MCA, if the objection
is published, the Department would bear the burden, in any action challenging the legality of the rule
objected to by the Committee, of proving that the rule objected to was adopted in substantial compliance
with 2-4-302, 2-4-303, and 2-4-305, MCA.

{or your attention in this matter.

Sen. ennis Lenz
Presiding Officer
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DEPARTMENT OF
PUBLIc HEALTH & CHARLIE BRERETON
HUMAN SERVICES PIRECTOR

GREG GIANFORTE
GOVERNOR

March 26, 2024

Senator Dennis R. Lenz, Chair

Children, Families, Health, and Human Services Interim Committee
PO.Box 201706

Helena, MT 59620-1706

c/o Maddie Krezowski, Interim Committee Staff Attorney
via Madelyn.Krezowski@legmt.gov

Dear Senator Lenz,

Pursuant to § 2-4-408{2), MCA, this letter serves as the respense of the Department of
Public Health and Human Services {the Department) to the Children, Families, Health, and
Human Services Committee’s {the Interim Committee) March 12, 2024 notice of formal
objection to MAR Notice No. 37-1044 {Formal Objection Letter).

BACKGROUND AND INTRODUCTION

Montana faces a child care crisis. According to a recent study, as much as €0 percent of
Montana's counties gualify as child care deserts, meaning many families do not have
access to reliable and affordable child care. The shortage of child care options has kept
more than 66,000 Montanans from fully working.

In the 2023 legislative session, the Legislature passed several laws to address the
shortage of child care services facing Montana and Gavernor Greg Gianforte signed them
into law. Those measures aimed to expand access to quality child care, including
removing barriers to allow for more home-based providers to offer services, safely
increasing capacity at child care centers, and supporting lower-income working families
who need and use child care. Upon the enactment of these measures, the Department
began worxing to implement the Legislature's will and finally deliver affordable and
reliable child care solutions for Mentana families.

In October 2023, the Department published notice that it intended to repeal the entirety of
Title 37, chapter 95 of the Administrative Rules of Montana (ARM) and replace the
chapter with an updated and streamlined package of regulations relating to the licensure
and registration of child care facilities. The rulemaking was the cumulation of two multi-
year efforts undertaken by the Department:

DIRECTOR'S OFFICE

PO BOX 42710 « HELENA, MT 58620 | P: 406.444.5622 | F: 406.444.1970 | DPHHS.MT.GOV
PAGE 1
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¢ |Implementing Governor Gianforte's signature Red Tape Relief Initiative, the
Department reviewed the existing child care rules to identify ways to expand
access to safe, high-quality care for Mantana families while reducing regulatory
burden. The Department analyzed each child care rule to ensure it was necessary,
easy to understand, and did net create undue burdens on providers.

« The Department engaged in a sustained, years-long process of ocutreach to,
engagement of, and consultation with, stakeholders, members of the public, and
members of the Interim Committee. This outreach process engaged over 700 child
care stakeholders across Montana: current providers; those wishing to become
licensed or registered; parents; fire and environmental safety professionals; and
public and community health experts. The feedback included 627 responses to
surveys, 125 focus group attendees, and 27 interviews.

As a result of these initiatives, the Department recognized that the existing rules are
confusing, poorly arranged, discourage new entrants into the child care provider market,
and were ultimately the result of years of layered administrative rule changes that did not
consider the regulatory framework at large.! To address these issues, the Department
chose to propose repealing all existing rules and undertake a comprehensive, total
revision and reorganization of these rules. In addition to making the rules more user-
friendly, the proposed rules package:

» Proposes graduated licensing or registration reguirements that are tailored to the
location in which child care is provided and the number of children in care;

» Reflects that each provider is unigue, allowing eligible providers to apply for
waivers of licensing of registration standards;

» Includes a new license category for school-age care {out-of-school-time) providers
that considers the unigque needs of serving schoacl-age children;

» Removes reguirements for duplicative inspections {i.e., if a facility has already
been inspected by fire safety and public health officials, child care licensing will not
require additional inspections);

U in August 2022, the Cepartment puklished MAR Notice No. 37-994. This was a discrete proposed rules
package that would have made changes necessary to bring child care immunizaticn requirements into
alignment with statutory changes from the 2021 Legislative session, align the child care immunization
requirements with school immunization requirements, and recognized a religious exemption. The Interim
Committee objected to 37 944 pursuant to §2 4 305(9), MCA, offectively delaying the adoption of the rules
package.

In Newvernber 2022, the Department published MAR Notice No. 37-1020, a comprehensive preposed rules
package intended to address the issues identified by the Department. The Interim Cemmittee also objected
t0 37-1020 pursuant to §2-4-305(9), MCA, effectively delaying the adoption of the rules package.

DIRECTOR'S OFFICE
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e Incorporates legislative updates from the 2021 and 2023 sessions including
Updating child-to-staff ratios, increasing the number of children in care without
needing to be licensed or registered, and offering military licensing reciprocity;

¢ Aligns child care licensing and registration requirements with federal Child Care
Development Fund (CCDF) requirements; and

» Results in an approximately 20% reduction in content.

After the Department became aware that certain memhers of the Interim Committee had
concerns about child care licensing, the longstanding role of government in such
licensing, and the proposed revisions to the child care licensing and registration rules, it
repeatedly sought feedback from members of the Children, Families, Health, and Human
Services Interim Committee throughout 2023, including:

July 31, 2023; Following the 2023 Legislative session, the Department met with
Chair Sen. Lenz and Rep. Carlson for a multi-hour work session to review draft
child care rules and discuss legislative feedback.

August 11, 2023: Following legal review, legislator feedback was incorporated into
an updated draft of the proposed rules. The draft explicitly noted the Department’s
rationale for changes made pursuant to legislators’ feedback, as well as for
requested changes that were rejected. This draft was provided to Chair Lenz and
Rep. Carlson on August 11, 2023. The legislators did not respond or provide
additional feedbhack, despite repeated requests from the Department. {Please see
Attachment 1))

November 13, 2023: The public hearing on the proposed rules package (MAR 37-
1044) was held and no legislators from the Interim Committee provided testimony.
A review of all written comments indicates no member of the Interim Committee
has provided public comment on the proposed rules. Rep. Jedediah Hinkle and
Rep. Dunwell, neither of whom are members of the Interim Committee,
commented on the proposed rules.

November 13, 2023: Interim Committee member Rep. Yakawich left a voicemail
for Tracy Moseman, Early Childhood and Family Support Division Administrator, to
discuss the child care rules package. Ms. Moseman returned Rep. Yakawich's call
and left a message. To date, Rep. Yakawich has not contacted Ms. Maseman to
discuss the proposed rules.

November 16, 2023: During the Children, Families, Health, and Human Services
Committee meeting held on this date, a majority of the Interim Committee
objected to the rules package. The basis for some Interim Committee members’
objection to MAR 37-1044 conflicted with the bases of other Interim Committee
members’' objections.

DIRECTOR'S OFFICE
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December 6, 2023; Interim Committee member Sen. Emrich had a phone
conversation with Ms. Moseman to discuss the proposed rule changes related to
the recognition of religious exemptions te child care vaccination requirements. He
requested a follow up meeting with Ms. Maseman and me to discuss further. Sen.
Emrich also requested that the Department provide to him information regarding
the Department’s requlatory proposals regarding religious exemptions.

December 7, 2023: Ms. Moseman emailed Sen. Emrich the documents he
requested pertaining to religious exemptions. (Attachment 2.)

December 14, 2023: Sen. Emrich did not attend the meeting the Department had
arranged with him to discuss the religious exemption proposal.

It is important to note that the above list of events only offers a glimpse into the
Department’s diligent efforts to collect and respond to legislators' feedbac« on the
proposed rules package, MAR 37-1044. Other in-person meetings and phone
conversations between legislators {both Interim Committee members and non-
members), the Department, and other state staff occurred over the course of 2023.

RESPONSES TO INTERIM COMMITTEE OBJECTIONS

On March 12, 2024, the Interim Committee objected to MAR Notice No. 37-1044. In
respense, the Department now offers the following:

1. The proposed rules are not in substantial compliance with 2-4-305(6)(a), MCA,
because definitions in proposed [NJew Rule | and used throughout the proposed
rulemaking are not consistent and are in conflict with the statutory definitions found
in 52-2-703, MCA.

The Department disagrees. As the Montana Supreme Court has stated,

[w]e construe a statute by reading and interpreting the statute as a whole, without
isolating specific terms from the context in which they are used by the Legislature.
Statutery construction is a holistic endeavor and must account for the statute's
text, language, structure, and object. We must also read and construe each
statute as a whaole so as to avoid an absurd result and to give effect to the purpose
of the statute.

Totem Bevs,, Inc. v. Great Falls-Cascade Cty. City-Cty. 8d. Of Health, 2019 MT 273,94 14,
397 Mont. 527, 452 P.3d 923 (citation omitted). To resolve an asserted conflict between a
regulation and a statute, a court will “"consider whether the regulation ‘engraft[s] additional
and contradictory requirements on the statute, or ‘engraft[s] additional, noncontradictory
requirements on the statute which were not envisioned by the legislature.” /d. Regulations
that are consistent with the statute "must also be reascnably necessary to effectuate the
statute’'s purpose.” Id.; see also Gold Creek Cellular of Montana LP v. State Dep't of
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Revenue, 2013 MT 273,912, 373 Mont. 71, 310 R3d 533 {citing Bell v. Dep't of
Licensing, 182 Mont. 21, 23, 594 P2d 331, 333 {1979)); § 2-4-305(6), MCA. "When a
department’s regulation restricts a broad statutory exemption, that regulation is in direct
conflict with the statute.” Gold Creek at 4 13. In Totem Beverages, the Supreme Court
reversed the invalidation of certain rules, concluding that the rules did not violate these
standards, and finding "important” the "Legislature’s directive” that the statute "be
supervised and enforced by the department and the department'’s designees . . . and the
Legislature’s grant of rulemaking authority.” Totem Bevs.,, 20719 MT 273, 918 {"The
Legislature clearly intended that the Department and local boards would address the
details necessary for the Act’s application and enforcement.”).

Definition of “Child Care Center”

The Interim Committee specifically cbjected to the proposed regulatory definition of “child
care center” contending that "the definitions conflict, in part, because the Department’s
definition excludes irregular care and impermissibly expands the definition of child care
center to include day care provided on the premises or campus of a parent's emplover,
which is excepted from the definition of day care center in the statute” (Formal Objection
Letterat 2)

The statutory definition of "day care center” is "an out-of-home place in which day care is
provided to 16 or mare children on a regular or irregular basis.” § 52-2-703(3){a). The
Interim Committee’s contention that the omission of “irregular” from the definition of
"child care center” means that the propesal is in conflict with the statute is wreng. To give
meaning to these two different, but statutorily undefined, categories, the Department
appropriately promulgated regulatery definitions.?

§ 52-2-703(3)(h), MCA, exempts from the definition of "day care center” a "place where
day care is provided if a parent of a child for whom day care is provided remains on the
premises.’ Proposed New Rule I{5) replicates the statutery definition and exemption, and
clarifies that day care centers (facilities providing out-of-home care to 16 or more
children) on the premise or campus of an employer who employs the parent would need
to be licensed. The Interim Committee apparently objects to this clarification as heing in
conflict with the statutory exemption.®

2 The Departrment notes that it is required to "adopt rules for day care centers that provide day care on an
irregular basis,” § 52-2-704(2)(q), MCA, and "may” “issue a license 1o a person Lo receive children into a day-
care center on an irreqular basis if the person chooses 1o apply Tor licensure,” § 52-2-/04(2)(d), MCA.

3 Bazed on the Formal Objection Letter, the Commitiee dees not object te the clarification that the
exemption does not apply if the parent is a director/owner, staff member, or volunteer of the child care
center,
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§ 52-2-703, MCA (2000), was amended” by House Bill 324 during the 57" Legislature
amid concerns that unregulated "drop-in” care was being provided to the detriment of
child safety: insufficient sguare foctage per child; staff training requirements, including
CPR and first aid training; and staff-to-child ratios. {57'" Leg. Reg. Sess., Comm. on
Human Services minutes, Jan. 24, 2001, at 17, 18.) Specifically, bill sponsor
Representative Mangan stated that HB 324 was intended to address large centers that
are taking in large numbers of children and were unlicensed, and that HB 324 would
address the health and safety standards for children. {/d. at 19.)

Proposed New Rule I{5) directly addresses the concerns from the 57" Legislature — that
is, Unlicensed care skirting safety requirements — by clarifying that large-scale, employer-
based child care facilities do need to be licensed. Child care in Montana continues to be a
barrier for parents remaining at or returning to work. To address this challenge, some
Montana employers are offering child care to their employees, with the facility located on
the campus of the worksite.

§ 52-2-703(3)(h), MCA, excludes from the definiticn of day-care center a place where day
care is provided if a parent of a child for whom day care is provided remains on the
premises. The Department found it necessary to clarify this exception because a child's
attendance, as well as the presence of a child’s parent, may vary from week to week, or
even day to day. This ever-changing precedent condition made it difficult for providers to
determine if they needed to be licensed; this has been particularly true for employer-
based facilities where the presence of one child whose parent is not working on-premises
on one particular day could threaten the facility's compliance. Proposed New Rule [{5)
gives meaning to § 52-2-703(3){b). The clarifying, noncontradictory proposed language of
New Rule | was envisioned by the 57" Legislature, and is necessary to effectuate § 52-5-
703(3).

Definition of "School-age Care”

The Interim Committee apparently objects to the proposed new category of "out-of-
schocl time” child care facility, contending that it is in conflict with the statutory
reguirements, apparently because "school-age care’ — proposed to mean “regularly
scheduled care exclusively for school-age children during schocltime hours, licensed by
the department” — "could fall within the definition of ‘day-care center ' if care is provided
for 16 or more children,” but “proposed new Rule [1{3){a){i) provides that they have the
option of being licensed despite the requirement in 52-2-721{1)(a), for all day-care centers
that provide care on a regular basis to be licensed.” (Formal Objection Letter at 2.)

4 HB 324 added “iregular” to § 52-2- /03, MCA, currently codified under (a), and added, “The term does not
include a place where day care is provided if a parent of a child for whom day care is provided remains on
the premises.” to new (k).
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8 52-2-703(17), MCA, defines school-age care as "an adult-supervised program that is
provided for school-age children during nonscheol hours.” The Legislature saw fit to
define separately school-age care from day-care center care. Under statute, schoal-age
care is categorized by the age of the children in care and the hours during which care is
being provided. In comparison, day care centers are not limited by the age of the children
being cared for nor by the hours in which care is provided. Because the Legislature saw fit
to separate "school-aged care” from other types of child care, the Department proposed
definitions that would give meaning tc the statutory distinction.

Unspecified Objection to Other, Unidentified Proposed Definitions

The Interim Committee generally contends that it objects to "all definitions that are not
consistent and are in conflict with the statutory definition found in 52-2-703, MCA, or for
which the proposed rules provide exceptions or requirements that conflict with Title 52,
chapter 2, part 7, MCA" {Formal Objection Letter at 2.)

§ 2-4-406{1), MCA, requires the Interim Committee to make a "concise statement of the
commitiee’s reasons for its action” when it sends a written cbjection to the agency that
promulgated the rule. The Interim Committee has not met its statutory obligation with
respect to this catchall objection, which leaves the Department without fair notice of what
the Interim Committee’s cbjections are as they relate to other definitions proposed in New
Rule I. The Department cannot be responsible for attempting to determine which
proposed definiticns the Interim Committee objects to and why.

2. The proposed rules are not in substantial compliance with 2-4-305(6)(b), MCA,
because the rules are not reasonably necessary to sffectuate the stated purpose of
the statute under 52-2-702(2)(d)(ii}, MCA, to promote “the availability and diversity of
quality child-care services for all children and families that need such services[]"

Regulations that are consistent with the statute must also be reasonably necessary to
effectuate the statute’s purpose. § 2-4-308(6)(b), MCA; Michels v. Dep't of Social and
Rehabilitation Servs., 187 Mont. 173, 177-78, 609 P.2d 271, 273 {1980).

The purpose of the Montana Child Care Act "is to assure that children requiring day care
be provided such food, shelter, security and safety, guidance and direction, nurture and
comfort, and learning experiences commensurate to their ages and capabilities so as to
safeguard the growth and development of such children, therehy facilitating their proper
physical and emotional maturation.” § 52-2-702(1), MCA. The Legislature further specified
its intent, tasxing the Department with “promoting the availability and diversity of quality
child-care services for all children and families that need such services[]" Id. at § 52-2-
702 (2)(d){ii).

The Interim Committee vaguely asserts that the proposed rules are not necessary to
effectuate the stated purpose of § 52-2-702(2){d){ii). The Interim Committee did not
identify which of the proposed registration and licensing regulations are not reasonahly
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necessary to effectuate this purpose, nor did the Interim Committee even attempt to
explain the rationale for its imprecise objection. As such, the Department is left guessing.
To the extent that it is the Interim Committee’s position that the proposed regulations
create a one-size-fits-all approach to facilities — that is, requiring small, home-based
providers to meet the same regulatory standards as large, out-of-home child care centers
— the Department disagrees.

As noted above, MAR 37-1044 is the result of a years-long process that engaged over 700
child care stakeholders across Montana: current providers; those wishing to become
licensed or registered; parents; fire and environmental safety professionals; and public
and community health experts, among cthers. Based on their feedback, the proposed
new rules impose graduated requirements depending on the size of the facility. In
addition, MAR 37-1044 establishes clear distinctions between the reguirements imposed
on licensed child care facilities and those requirements imposed on registered facilities.

For example, licensed, out-of-home facilities are required to have a two-compartment sink
as bac«-up in the event their dishwasher becomes inoperable, registered home-based
providers are not subject to this regulation.* Similarly, any licensed facilities using a two-
compartment sink to handwash dishes must use the wash, rinse, and sanitize three-step
process®;

All dishware, utensils, and food service equipment are thoroughly cleaned in the
first sink compartment with a hot detergent sclution, at a concentration indicated
on the manufacturer's label, then rinsed with clear water separately, and then
dipped/soaked in sanitizer solution in a separate compartment cr container that
will provide the equivalent bactericidal effect of a solution containing at least 50
ppm of available chlorine at a temperature of at least 75°F for one minute. Dishes
must be air dried before being stored.”

Registered home-based providers are not subject to this regulation.

The proposed child care licensing package would also allow the Department to approve
innovative and creative child care models through a formal waiver process.® The case-by-
case waiver review process is the epitome of customizable licensing or registration
options for eligible providers. 1t would allow the Department to support diverse and
customized child care models while maintaining safety standards. The Department
believes that demand for such models in Montana is great.

Balanced regulation hased on the setting and number of children in care, along with a
waiver process that would offer flexibility to providers, illustrate how the Department's

7 New Rule V(&)

5id at (5).
7 1d. at (5)(a).
& New Rule X1V,
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proposed child care regulations implement the Legislature’s edict of “promoting the
availability and diversity of quality child-care services for all children and families that
need such services[]" § 52-2-702(2)(d){ii), MCA.

The Department alsc proposed regulatory changes responsive to feedback received from
the federal Department of Health and Human Services (HHS), Administration for Children
and Families {ACF), Office of Child Care's (OCC's) July 2023 monitoring visit. States are
required to comply with Child Care and Development Fund (CCDF) reguirements as a
condition of receiving these federal funds. CCDF regulations require Lead Agencies, such
as the Department, to maintain compliance with all provisions of the Child Care and
Development Block Grant Act, regulations, and the State's approved CCDF Plan during the
administration of their program.®

After OCC's monitoring visit, the following areas of possible non-compliance were
identified:

» Prevention/Response to Emergencies due to Food and Allergic Reactions in
accordance with 45 CFR § 98.41(a)(1){iv). The Lead Agency does not have
requirements in place for the prevention of and response to emergencies due to
food and allergic reactions for CCDF license-exempt FFN providers.

e Shaken Baby Syndrome, Abusive Head Trauma, and Child Maltreatment
requirement in accordance with 45 CFR § 98.41(a)(1)(vi). The Lead Agency does
not have requirements in place for the prevention of shaken baby syndrome and
abusive head trauma for FFN providers.'”

New Rule XXI addressed both of these possible non-compliance points to help ensure
Montana remains eligible for nearly $39,000,000 in federal funds needed to support
healthy and safe child care options in Montana.

3. The proposed rules are not in substantial compliance with 2-4-305(6)(a), MCA,
because the immunization requirements in the proposed rules misapply state law
for exemptions and are also not in substantial compliance with 2-4-305(5), MCA,
because the immunization requirements exceed the statutory rulemaking authority
of the Department.

Statutory Rulemaking Authority for Vaccination Reguirements

The Interim Committee contends that the Department does not have statutory authority
to adopt rules setting immunization requirements for children receiving child care, except
for requiring a single dose Haemophilus influenza type b’ (Hib) and only for children
attending a child care center. Stated differently, the Interim Committee argues the
Department cannot require any vaccinations for children in family or group child care

® Preliminary Notice of Possible Non-Compliance, pa. 1.

U id. at pg. 2.
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facilities,”” and may only require cne dose of one vaccination for children attending
facilities that care for 16 or more children.

The Department disagrees with this idiosyneratic interpretation of the Montana Child
Care Act. The Interim Committee's argument does not acknowledge that the vaccination
reguirements in MAR 37-1044 are not new — they are long-standing requirements under
ARM 37.95.140 that are applicable to all Montana day care facilities.’? The Department
notes that, to the best of its knowledge, there has been no legal challenge to the
Department’s statutory authority to impose such child care vaccination regulations, much
less a successful challenge to that authority.

That fact is not surprising: The Department has clear statutory authority "to prescribe the
conditions and publish the minimum standards upon which licenses and registration
certificates are issued” and to "adopt rules for day-care facilities” consistent with the
Montana Child Care Act. § 52-2-704(2)(e), (f). The Act, amaong other things, seeks to
assure that children requiring day-care are provided with "security and safety,” and that
parents "are not forced by lack of available programs or financial resources to place a
child in an unsafe or unhealthy child-care facility. § 52-2-702(1), (2)({d){iv), MCA. Moreover,
the Act recognizes that one area in which the Departrment may adopt standards for day
care is “child care programs and practices necessary to ensure the health, safety, safety in
transportation, development, and well-being of children.” § 53-2-731(3). These provisions
in the Act provide ample statutory authority for the longstanding child care vaccination
regulations.

The specific authority with respect to day care/child care centers is not to the contrary. §
52-2-735 directs the Department to adaopt rules for the "protection of children in day-care
centers from the health hazards” of communicable diseases. The statute then states said
rules "must include rules requiring children under 5 years of age to be immunized against
Haemophilus influenza type b’ (Hib) before being admitted for care in the facility unless
exempt. (Emphasis added.) The use of the word “include” is instructive: the Department

" During the 687 Legislature, Committee member Rep. Carlson sponsored House Bill 954, ABI_L TOR AN
ACT ENTITLED: "AN ACT GENERAL Y REVISING REQUIREMENTS FOR IMMUNIZATIONS 5 IN DAY-CARE
FACILITIES, REQUIRING A DAY-CAR= CENTER TO RECORD THE IMMUNIZATION 6 STATUS OF ENROLED
CHILOREN, PROHIBITING A FAMILY DAY-CARE HOME OR GROUP DAY-CARE 7 HOM= FROM REQUIRING
IMMUNIZATIONS PRIOR TS ENROLLMENT; REQUIRING A FAMILY DAY-CARE 8 HOME OR GROUP DAY
CARE HOME TO MAINTAIN IMMUNIZATION STATUS RZCORDS FOR ENRCLLED 9 CHILDREN; PROVIDING
AN APPROPRIATION; AND AMENDING SECTION 52-2-735, MCA.

inter afia, HB 954 weuld have cedified what the Committee is inappropriately attempting to do new through
the fermal objection process. HB 954 was reterred to the Fouse Human Services Standing Committee
where il was unanimously labled and where the bill ullimately died.

' Day care/child care facility vaccination requirements date back 1o at least 2000, In 2000, the Department
preposed and then adopted child care rules that included vaccination requirements applicable to all
Mentana child care facilities. See MAR Notice 37-160, 2000 MAR 1573 at 1581-33 (June 30, 2000)
(proposal notice, Rule VI, 2000 MAR 2475 (Sept. 7, 2000) (adoption notice).
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must adopt rules reguiring children in day-care centers to be immunized for Hib, but the
Department is not limited to only that requirement.

The Legislature clearly granted the Department administrative authority to set minimum
safety and health standards for child care facilities in § 52-2-704. § 52-2-735 further
defines the minimum standards for a defined category of facilities, but it is not
exhaustive. Additional rules setting forth the health and safety standards for Montana
child care facilities were necessary to effectuate the purpose of the Act and § 52-2-704 —
ensuring that children in child care are provided with security, safety, and healthy child
care facilities. The Department properly exercised its authority when it adopted rules
requiring vaccines in accordance with ACIP recommendations.?

Especially in light of the longstanding nature of the Department's child care vaccination
reguirements, the Legislature is presumed to know of the Department’s administrative
interpretation of the Act; the Legislature's actions or lack of action on the subject has
occurred with the backdrop of such interpretations. And it should be noted that all
legislative efforts to expressly limit the Department's authority to impose child care
vaccination requirements have failed.

Finally, it is important to note that the federal regulations governing the Child Care and
Development Fund {CCDF) requires states, as a condition of receiving CCDF funds, to
have health and safety requirements related, inter alia, to the prevention and control of
infectious diseases, including immunizations. 45 CFR § 98.41{a){1).

As part of their health and safety provisions in this area, [the Department] shall
assure that children receiving services under the CCDF are age-appropriately
immunized. Those health and safety provisions shall incorporate (by reference or
otherwise) the latest recommendation for childhood immunizations of the
respective State, territarial, or tribal public health agency.

Id. at § 98.41(a)(1)()(A).

The Department knows of no state, territorial, or tribal public health agency that endorses
a single dose of the Haemophilus influenza type 'h’ vaccine as the exclusive adeqguate,
age-appropriate vaccine recommendation. The Interim Committee's apparent position
would threaten nearly $39,000,000 in yearly CCDF awards, money that is used to provide
support and access to safe and gquality child care for hardworking Montana families. The
Department cannot believe that the Interim Committee, much less the entire Legislature,
would knowingly adopt an interpretation of the Department's statutory authority that

? *Based upon disease epidermiology and burden, vaceine eflicacy and ellecliveness, vaceine salely,
econemic analyses and implementation, [the Advisory Committee on Immunization Practices] develops
uniform guidance on the use of vaccines for effective control of vaccine-preventable diseases in the civilian
population of the United States.” State. of Reascnable Necessity, Mont, Admin. Reg. Not, 37-814, No. 27
(hov. 9,207 7).
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would jeopardize the receipt of tens of millions of dollars in federal funds to support
access 1o affordable, quality child care in Montana — federal funds that the Legislature
very recently incorporated into the Department’s budget and appropriations far child care.

‘Yaccination Requirement and the Proposed Religious Exemptions

After the conclusion of the 2021 Legislative Session, the Department assessed the child
care vaccination reguirements, in light of the enactment of SB 215, the Montana Religious
Freedom Restoration Act (RFRA). Montana RFRA prohibits state action that substantially
burdens a person’s exercise of religion, unless the action is essential to further a
compelling state interest and is the least restrictive means of furthering that compelling
governmental interest. Many religiously observant families object to certain childhood
vaccines on religious grounds because such vaccines were developed using cell lines
derived from aborted fetal tissue. Because the child care rules then (and now) do not
provide any religicus exemptions for staff members and provide opportunity for a
religious exemption for only cne childhood vaccine — while providing for medical
exemptions — the Department concluded that the failure to provide for a religious
exemption for families with a religious objection to any of the required vaccines likely
violates Montana RFRA . The Department's RFRA concerns led it to issue, on Octcher 31,
2022, a notice of non-enforcement of the vaccination reguirements if the failure to
comply was a result of a religicus objection. (See Attachment 3.)

During hearings, certain witnesses {and certain members of the Interim Committee)
argued that the Legislature’s later consideration of, but failure to adept, specific legislation
on religious exemptions for child care vaccination requirements meant that the
Legislature had reserved the issue for itself and that the Department lacked the statutery
authority to establish, administratively, religious exemptions for the child care vaccination
reguirements. This argument ignores the fact that the Legislature adopted Montana
RFRA in 2027, and that the Department is obligated to comply with it.

Home-Based Child Care Facilities and Religious Exemptions

Finally, the Interim Committee chjects to New Rule LXV because it "believes [New Rule
LXV] misapplies state law for exemptions from vaccinations for registered day care
providers by allowing certain providers to choose whether to accept exemptions and is
therefore not in substantial compliance with 2-4-305(€){a)." (Formal Objection Letter at 2.)
Once again, the Interim Committee does not adequately set forth the hasis of its
objection — it does not specify if it objects because it believes all providers should have
the choice of whether to enroll children with vaccination exemptions, or because it
believes no providers should have that choice. Further, the Interim Committee does not
identify which state law has allegedly heen misapplied.

The Department proposed New Rule LXV so a home-based child care provider has the
option as to whether it enrclls children who are not vaccinated in accordance with the
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recommended minimum recommended immunization reguirements. (New Rule LXIV))
Home-based providers would have to maintain policies and procedures to inform parents
and guardians if the child care provider accepts children with exempticns from required
vaceines. This proposal would give choice to families with medical or religious
exemptions, allow for parental choice in any additional vaccines a parent may choose for
their child; and give in-home previders the choice to set pelicies to align with the needs of
their own households. Under the proposal, child care centers would not have the same
flexibility because the concerns that led to the proposal to provide flexibility for in-home
providers do not apply to child care centers. The Department believes that home-based
business owners caring for mixed age groups are allowed autonomy in their choice to
serve vaccination-exempt children; this will allow home-based providers to make choices
for their own health and the health of their family members and the children in their care,
who may not be old enough to be vaccinated. By contrast, child care centers are reguired
to separate children by age group to protect younger children who may be more
vulnerahle to infectious disease and have not yet had the opportunity to be vaccinated.

The Department carefully weighed the needs of children receiving child care, of parents
and guardians, and of small business owners who operate as home-based providers.
Consistent with the analyses required hy Montana RFRA, proposed Rule LXV balances
the medical and religious autonomy of all.

SEPARATION OF POWERS

"In Montana each branch of government is equal, coordinate and independent, in that
powers belonging to one branch may not be exercised by ancther” MEA-MFT v.
MecCulloch, 428, 366 Mont. 266, 291 P3d 1075 (citing Powder River County v. State, 2002
MT 259, 9112, 312 Mont. 198, 60 P.3d 357). Article Ill, section 1 of the Montana
Censtitution divides the government into legislative, executive, and judicial branches, and
provides that “[n]o person or persons charged with the exercise of power properly
belonging to one branch shall exercise any power properly belonging to either of the
others, except as in this constitution expressly directed or permitted.” Article V, section 1
of the Montana Constitution provides that the "legislative power is vested in

a legislature consisting of a senate and a house of representatives.” During an interim
when the Legislature is not in session, the Children, Families, Health, and Human Services
Committee is an interim committee of the Legislature. It is empowered to sit as a
committee and may act in its respective area of responsibility. § 5-5-202(1), {2)(c), MCA.
The Interim Committee has the statutory authority to review administrative rules within
its jurisdiction. § 5-5-215{1){a), MCA.

However, Article VI, section 4 of the Montana Caonstitution provides that the

"executive power is vested in the governor who shall see that the laws are faithfully
executed.” The Legislature made the Department responsible for planning, implementing,
and cocrdinating programs under the Montana Child Care Act, and specifically delegated
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to the Department the responsibility to “prescribe the conditions and publish minimum
standards upon which licenses and registration certificates are issued” to Montana child
care facilities. § 52-2-704(1), (2)(e}, MCA. The Children, Families, Health, and Human
Services Committee is an interim committee of eight legislative members that, through
its use of the objection process, is undermining the rulemaking authority granted to the
Executive Branch and Department by the entire Legislature, making it difficult for the
Department to address the child care shortage.

The Department has consistently acted in good faith to collaberate with Interim
Committee members on this rules package. It is troubling that it does not appear we are
able to reach an agreement with the Interim Committee on these rules so that the
Department can fully execute the laws of our state. The Interim Committee has
repeatedly leveraged the objection process without articulated justification, instead
imposing its own implementation preferences. Furthermaore, it has done so without
regard for the Department's repeated explanations of the reasons for the implementation
choices made in the rules, its incorperation of legislator feedback, and for the supportive
public comments presented by interested Montanans, most of wham are negatively
impacted by the unnecessary and harmful delay of a modern, common sense, and long
overdue rules package that reduces regulatory burden.

The Department has proposed child care regulations that are in substantial compliance
with its statutory authority and chligations; that help expand access to affordable, quality
child care; that help ensure Montana remains eligible for vital federal funds; that respect
and protect religious liberty; and that are responsive to the over 700 sta<ehclders who
participated in this rulemaking process. For these reasons and mare, the Department
requests that the Interim Committee withdraw its objection and the Formal Objection
Letter, pursuant to § 2-4-406{2), MCA.

Sipesrely,

Charles T. Brereton

Director

Enclosures
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES
OF THE STATE OF MONTANA

NOTICE OF ADOPTION AND
REPEAL

In the matter of the adoption of NEW )
RULES [ through XCVI and the )
repeal of ARM Title 37, chapter 95 )
pertaining to licensure of day care )
facilities )

TO: All Concerned Persons

1. On October 20, 2023, the Department of Public Health and Human
Services published MAR Notice No. 37-1044 pertaining to the public hearing on the
proposed adoption and repeal of the above-stated rules at page 1297 of the 2023
Montana Administrative Register, Issue Number 20.

2. The department has adopted the following rules as proposed: NEW RULE
| (37.96.101), NEW RULE Il (37.96.102), NEW RULE Il (37.96.103), NEW RULE IV
(37.96.106), NEW RULE V (37.96.107), NEW RULE VI (37.96.108), NEW RULE VII
(37.96.111), NEW RULE VIII (37.96.112), NEW RULE IX (37.96.113), NEW RULE X
(37.96.114), NEW RULE Xl (37.96.117), NEW RULE XII (37.96.118), NEW RULE
XN (37.96.121), NEW RULE XIV (37.96.122), NEW RULE XV (37.96.201), NEW
RULE XVI (37.96.202), NEW RULE XVII (37.96.205), NEW RULE XVIII (37.96.2086),
NEW RULE XIX (37.96.301), NEW RULE XX (37.96.302), NEW RULE XXI
(37.96.303), NEW RULE XXII (37.96.306), NEW RULE XXIIl (37.96.307), NEW
RULE XXIV (37.96.308), NEW RULE XXV (37.96.311), NEW RULE XXVI
(37.96.312), NEW RULE XXVII (37.96.313), NEW RULE XXVIII (37.96.401), NEW
RULE XXIX (37.96.402), NEW RULE XXX (37.96.403), NEW RULE XXXl
(37.96.404), NEW RULE XXXII (37.96.407), NEW RULE XXXIII (37.96.408), NEW
RULE XXXIV (37.96.409), NEW RULE XXXV (37.96.410), NEW RULE XXXVI
(37.96.413), NEW RULE XXXVII (37.96.414), NEW RULE XXXVIII (37.96.415),
NEW RULE XXXIX (37.96.501), NEW RULE XL (37.96.502), NEW RULE XLI
(37.96.505), NEW RULE XLII (37.96.506), NEW RULE XLIII (37.96.601), NEW
RULE XLIV (37.96.602), NEW RULE XLV (37.96.603), NEW RULE XLVI
(37.96.604), NEW RULE XLVII (37.96.607), NEW RULE XLVIII (37.96.608), NEW
RULE XLIX (37.96.609), NEW RULE L (37.96.612), NEW RULE LI (37.96.613),
NEW RULE LIl (37.96.614), NEW RULE LIIl (37.96.615), NEW RULE LIV
(37.96.618), NEW RULE LV (37.96.619), NEW RULE LVI (37.96.620), NEW RULE
LVII (37.96.623), NEW RULE LVIII (37.96.624), NEW RULE LIX (37.96.701), NEW
RULE LX (37.96.704), NEW RULE LXI (37.96.705), NEW RULE LXII (37.96.708),
NEW RULE LXIII {(37.96.801), NEW RULE LXIV (37.96.802), NEW RULE LXV
(37.96.805), NEW RULE LXVI (37.96.806), NEW RULE LXVII (37.96.809), NEW
RULE LXVIII (37.96.810), NEW RULE LXIX (37.86.901), NEW RULE LXX
(37.96.902), NEW RULE LXXI (37.96.903), NEW RULE LXXII (37.96.904), NEW
RULE LXXIII (37.96.907), NEW RULE LXXIV (37.96.908), NEW RULE LXXV
(37.96.909), NEW RULE LXXVI (37.96.910), NEW RULE LXXVII (37.96.913), NEW
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RULE LXXVII (37.96.914), NEW RULE LXXIX (37.96.915), NEW RULE LXXX
(37.96.918), NEW RULE LXXXI| (37.96.1001), NEW RULE LXXXII (37.96.1002),
NEW RULE LXXXII (37.96.1003), NEW RULE LXXXIV (37.96.1004), NEW RULE
LXXXV (37.96.1005), NEW RULE LXXXVI (37.96.1008), NEW RULE LXXXVII
(37.96.1101), NEW RULE LXXXVIII (37.96.1102), NEW RULE LXXXIX
(37.96.1103), NEW RULE XC (37.96.1104), NEW RULE XCI (37.96.1107), NEW
RULE XClII (37.96.1108), NEW RULE XCIIl (37.96.1111), NEW RULE XCIV
(37.96.1112), NEW RULE XCV (37.96.1113), and NEW RULE XCVI (37.96.11186).

3. The department has repealed the following rules as proposed: ARM Title
37, chapter 95.

4. The department has thoroughly considered the comments and testimony
received. A summary of the comments received, and the department's responses
are as follows:

COMMENT 1: A commenter stated a preschool definition should be added to NEW
RULE I{4)(d), including hours per week a preschool can be open to not be licensed.

RESPONSE 1: The department will keep current proposed text. The proposed rule
is consistent with 52-2-703(4)(b), MCA, which excludes from the definition of day-
care facility "any group facility established chiefly for educational purposes that limits
its services to children who are 3 years of age or older." Since preschools likely fall
into this exclusion, contained in NEW RULE 1{4)(d}, the department declines to
amend this proposed definition.

COMMENT 2: A commenter stated NEW RULE 1(10) should include gender, gender
identify, sexual orientation, and pregnancy.

RESPONSE 2: The proposed definition is consistent with Montana state law and
federal Child Care and Development Fund (CCDF) requirements. (See 49-1-102,
MCA,; 45 CFR § 98.48). Accordingly, the department declines to add any additional
language.

COMMENT 3: A commenter stated NEW RULE I{12) reads that the only reason a
family child care provider would become registered is fo receive subsidy payments
and does not list Child and Adult Food Program (CACFP) or STARS to Quality.

RESPONSE 3: The department appreciates the comment. The proposed definition
is illustrative, and does not serve as an exhaustive list of the benefits that come with
being a registered facility. The department believes the proposed language provides
clarity without being dispositive.

COMMENT 4: A commenter stated NEW RULE 1(20)(b) should only refer to child
care centers, since they are the only provider type licensed.
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RESPONSE 4: The department agrees that child care centers are required to be
licensed. However, school-age and drop-in care facilities may choose to be
licensed. Accordingly, it is appropriate not to limit NEW RULE [{20)(b) to child care
centers. Proposed NEW RULE 1(20)(b) specifically defines a condition that may be
placed on a facility's license, regardless of whether the license is required or
voluntary. The department believes proposed NEW RULE [(20)(b) is accurate and
applies only to licensing.

COMMENT 5: A commenter requested clarification on whether a homeschooled
child would be included in the total counted children in a child care home setting
under NEVW RULE Il1.

RESPONSE &: Likely yes. If a homeschooled child is the child of the owner of the
facility or a staff member, and is present in the child care space during child care
hours, that child would be counted in the applicable child-to staff-ratios. The
exception in (2)(a) allows some flexibility in child-to-staff ratios when an owner's
child, who attends school full time, is present in the facility before or after school
hours.

COMMENT 6: A commenter stated it was unclear how Family, Friend, and Neighbor
(FFN) and Relative Care Exempt (RCE) providers would be approved for registration
if they were not subject to a pre-inspection and cannot get a provisional registration
in NEW RULE VII(1) and (2).

RESPONSE 6: The department would issue a registration once the FFN or RCE
provider meets the requirements outlined in NEW RULE VI.

COMMENT 7: A commenter voiced support for the emphasis on FFN and RCE
providers because it will allow more access to the Best Beginnings Child Care
Scholarship.

RESPONSE 7: The department thanks the commenter for their support.

COMMENT 8: Many commenters voiced support for the school-age licensing track,
commenting that the proposed new license will allow a variety of programs to
become licensed, and that the proposal aligns with school-age children's needs.

RESPONSE 8: The department thanks commenters for their support. The
department believes the school-age licensing track will make it easier for facilities
serving school-age children to meet health and safety requirements without
needless regulatory burden.

COMMENT 9: A commenter stated the school-age licensing track will allow more
school-age programs to open, thus, opening child care slots for younger children in
child care centers and in home-based facilities.
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RESPONSE 9: The department appreciates the support. Throughout this process,
the department has striven to propose regulations that will increase access to child
care without sacrificing quality.

COMMENT 10: A commenter stated that the school-age licensing track will allow
them to pursue licensing and accept the Best Beginnings Child Care Scholarship.

RESPONSE 10: The department encourages the school-age programs becoming
licensed. Once licensed, a school-age provider would be eligible to enroll children
whose families receive Best Beginnings Child Care Scholarships. The department
hopes that such licenses will provide access to care to more Montana children, and
steady enrollment for providers.

COMMENT 11: A commenter requested clarification on NEW RULE XVI{(1)(a) on
passive and active learning experiences.

RESPONSE 11: The department reviewed the current proposed text, and does not
believe that a change to the regulatory text is needed. The department clarifies that
NEW RULE XVI(1) outlines that a licensed or registered child care provider must
have a written plan of daily activities and routines, and should include both passive
and active learning experiences. The new rule designates activities by age group
and indicates all age groups should have dedicated outdoor time. The department
believes these minimum requirements help ensure children participate in quality
activities during the day, but without imposing undue regulatory burden on providers.

COMMENT 12: A commenter suggested adding a requirement for a consistent child
care staff in NEW RULE XVII.

RESPONSE 12: The department's role is to set health and safety standards for child
care facilities. This does not require that the same child care staff work with children
each day. The department helps ensure children receive safe and quality care
without needless regulatory burden on providers. NEW RULE XVII sets forth
required routines and activities if providers care for infants and toddlers. However,
within the child-to-staff ratios under NEW RULE IV, the staffing decisions necessary
for the delivery of the required care remain at the discretion of each individual
provider.

COMMENT 13: A commenter suggested adding any conversation within the child's
hearing should not involve humiliation, shaming, or insulting in NEW RULE
XVII(1)(b).

RESPONSE 13: The department believes the commenter's suggestion is
encompassed in NEW RULE XVIII(1)(b).

COMMENT 14: A commenter supported the list of required documents listed in NEW
RULE XXII(3).
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RESPONSE 14: The department thanks the commenter for their support.

COMMENT 15: A commenter requested clarification on whether the special dietary
instructions listed NEW RULE XXIV(3)(f) replaces the infant feeding schedule.

RESPONSE 15: No, the requirements for infant feeding and the infant feeding
schedule are outlined in NEW RULE LXI. The special dietary instructions in NEWY
RULE XXIV(3)(f) would apply to any child older than an infant. The special dietary
needs of infants are addressed in NEW RULE LXI.

COMMENT 18: A commenter requested clarification on what constitutes a mental
health emergency in NEWW RULE XXVII(3)(f}.

RESPONSE 16: The department believes that the proposed list of required
notifications in NEW RULE XXVIII(3), read as a whole, is instructive to the
commenter: situations that require emergency services or affect the physical or
mental health, welfare, or safety of children in care must be reported to the
department.

COMMENT 17: A commenter suggested adding language to NEW RULE XXXI(4)(c)
to list the department instead of authorized persons.

RESPONSE 17: The department thanks the commenter, but will keep current
proposed text. As is clear from the text, department representatives may not be the
only authorized persons who may need to access child care facilities.

COMMENT 18: A commenter suggested adding a specific number to NEW RULE
XXXII(4) when referencing spacing between children.

RESPONSE 18: The department appreciates the commenter's input, but will keep
current proposed text. The department recognizes that every child care facility is
configured differently. The proposed rule text allows for customization depending on
the layout of a particular facility, while still requiring safe sleeping spaces be
maintained for each child.

COMMENT 19: A commenter requested clarification on how the department will
monitor if problems occur during an emergency drill if NEW RULE XXXV does not
require these problems to be documented.

RESPONSE 19: NEW RULE XXXV provides that, while a child care provider does
not need to document if there is a problem during a drill, the child care provider
"should identify problems that occurred during a drill and take corrective actions."
The department will monitor if the required number of yearly drills are being
conducted in each facility. Requiring drills will help ensure providers are practicing,
assessing, and adjusting their emergency responses.
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COMMENT 20: A commenter suggested removing pacifiers and other attachments
to NEW RULE XXXVIII(2){a)(iv) for a sleeping infant.

RESPONSE 20: The department will keep current proposed text. Under the
proposed new rule, the only item allowed in the crib with an infant is a pacifier that
does not include a string. This proposed rule recognizes that parents may choose a
pacifier as their infant's comfort item during naps or sleep time.

COMMENT 21: A commenter suggested adding language in NEW RULE XLII
allowing children under six months old to wear clothing designed to protect from UV
rays as an alternative to sunscreen.

RESPONSE 21: NEW RULE XLII(2) requires child care staff to take appropriate
precautions to minimize the risk of any child suffering sunburn or suffering heat
stroke, and that children under six months old should be kept out of direct sunlight.
NEW RULE XLII{2)(a) states that sunscreen must be applied to children over six
months old when outdoor conditions dictate. NEW RULE XLII does not require
sunscreen use for children under six months old.

COMMENT 22: A commenter supported the addition of NEW RULE X to support
child care providers.

RESPONSE 22: The department thanks the commenter for their support.

COMMENT 23: Numerous commenters voiced opposition to NEW RULE LXV, which
would exempt children from receiving required vaccinations, in certain
circumstances, before enrolling in licensed or registered child care. Commenters
gave varying reasons for opposition: personal experience, personal religious views,
professional opinion, and parental choice.

RESPONSE 23: The department disagrees. After the conclusion of the 2021
Legislative Session, the department assessed the child care vaccination
requirements, in light of the enactment of Senate Bill 215, the Montana Religious
Freedom Restoration Act (RFRA), codified at 27-33-101 through 27-33-105, MCA,
with which the department is obligated to comply. Montana RFRA prohibits state
action that substantially burdens a person's exercise of religion, unless the action is
essential to further a compelling state interest and is the least restrictive means of
furthering that compelling governmental interest. Many religiously observant families
object to certain childhood vaccines on religious grounds because such vaccines
were developed using cell lines derived from aborted fetal tissue. Because the child
care rules currently provide opportunity for a religious exemption to only one
childhood vaccine — while providing for medical exemptions — the department
concluded that the failure to provide for a religious exemption for families with a
religious objection to any of the required vaccines likely violates Montana RFRA.
The proposed rules address this issue, and ensure compliance with Montana RFRA.
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COMMENT 24: Numerous commenters voiced support for the religious exemption
from immunizations. Commenters gave varying reasons: personal experience,
professional opinion, and parental choice.

RESPONSE 24: The department appreciates the support.

COMMENT 25: A commenter requested religion be defined when requesting a
religious exemption.

RESPONSE 25: NEW RULE LXV states that an exemption to immunization on
religious grounds must be maintained on an Affidavit of Exemption on Religious
Grounds Form (HES-113) prescribed by the department for exemptions from school-
based immunization requirement. In proposing this rule, the department relied on
the statutory requirements for documentation of religious exemptions for school
children pursuant to 20-5-405(1), MCA. To help ensure continuity as children
transition from child care settings into school, and to avoid imposing any additional
burdens, the department declines to impose definitions that are not statutorily
required by 20-5-405, MCA.

COMMENT 26: A commenter asked if a child is attending swimming lessons with a
swimming instructor, whether the child care facility staff would need to be in the
water.

RESPONSE 26: The child care provider would need to comply with the supervision
practices for children in and around water as proposed in NEW RULE XXXVI.

COMMENT 27: Commenters stated child care centers should not be required to
accept a child with a religious exemption, instead, a child care center should be able
to opt out.

RESPONSE 27: The department declines to make the suggested revision. It
proposed NEW RULE LXV so a home-based child care provider has the option
whether they enroll children who are not vaccinated in accordance with the
recommended minimum immunization requirements. (NEW RULE LXIV.) Home-
based providers would have to maintain policies and procedures to inform parents
and guardians if the child care provider accepts children with exemptions from
required vaccines. This proposal would give choice to families with medical or
religious exemptions, allow for parental choice in any additional vaccines a parent
may choose for their child, and give in-home providers the choice to set policies to
align with the needs of their own households.

Under the proposal, child care centers would not have the same flexibility (1) to
ensure there are child care settings supporting parents' and guardians' needs and
choices regarding vaccinations; and (2) because the concerns that led to the
proposal to provide flexibility for in-home providers do not apply to child care
centers. Home-based business owners caring for mixed age groups are allowed
autonomy in their choice to serve vaccination-exempt children; this will allow home-
based providers to make choices for their own health and the health of their family
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members and the children in their care, who may not be old enough to be
vaccinated. In contrast, child care centers are required to separate children by age
group to protect younger children who have not yet had the opportunity to be
vaccinated.

The department carefully weighed the needs of children receiving child care, their
parents and guardians, and those of providers. It is the position of the department
that, consistent with requirements and analyses established by Montana RFRA,
NEW RULE LXV balances the medical and religious autonomy of all.

COMMENT 28: Commenters stated a child care center should be required to inform
all parents and/or guardians if a child is attending and has a religious exemption.

RESPONSE 28: The department does not support regulations that have the
potential to release private medical information about any child receiving child care.
A child care center may share a general policy with parents and guardians that the
center enrolls children with religious exemptions to immunization requirements.
Moreover, the department declines to create notification rules based on the reason
for vaccination exemption. Under current child care regulations, a child is not
required to have any vaccination which is medically contraindicated. This provision
is unchanged in proposed NEW RULE LXV.

COMMENT 29: Commenters stated a child care center will have ages mixing at pick
up and drop off or when children are part of a sibling group.

RESPONSE 28: The department recognizes that a sibling group may be mixed at
pick up and drop off, like the sibling group mixes when they are at home. Similarly,
children of different ages may have incidental contact during pick up and drop off at
a child care center. Again, this reflects interactions children have during their daily
lives outside of a child care center. Child care centers are required to follow health
and safety regulations to minimize the spread of illness, including separating
children into age groups.

COMMENT 30: Commenters stated allowing a family or group child care provider to
choose to accept a religious exemption was discrimination against religious beliefs.

RESPONSE 30: The department respectfully disagrees. Montana RFRA prohibits
state action that substantially burdens a person's exercise of religion, unless the
action is essential to further a compelling state interest and is the least restrictive
means of furthering that compelling state interest. The department proposed NEW
RULE LXV so a home-based child care provider, but not a child care center, has the
option whether they enroll children who are not vaccinated in accordance with the
recommended minimum immunization requirements (NEW RULE LXIV). Home-
based providers would have to maintain policies and procedures to inform parents
and guardians if the child care provider accepts children with exemptions from
required vaccines. This proposal would give choice to families with medical or
religious exemptions, allow for parental choice in any additional vaccines a parent
may choose for their child, and give in-home providers the choice to set policies to
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align with the needs of their own households. Home-based business owners caring
for mixed age groups are allowed autonomy in their choice to serve vaccination-
exempt children; this will allow home-based providers to make choices for their own
health and the health of their family members and the children in their care, who may
not be old enough to be vaccinated. The department heard from some home-based
child care providers who have immunocompromised family members that, because
of their health concerns, they would be forced to stop providing child care if they had
to take unvaccinated children into their homes. This would negatively impact the
availability of quality child care in Montana where 60% of Montana counties already
qualify as child care deserts. The need to protect the health of vulnerable
Montanans and to address the lack of access to quality child care — which prevents
many Montanans from working full time — are compelling justifications the
department has taken into account in carefully tailoring this rule.

The department carefully weighed the needs of children receiving child care, their
parents and guardians, and those of home-based providers. Consistent with the
requirements and analyses established by Montana RFRA, proposed NEW RULE
LXV balances the medical and religious autonomy of all, and does not unlawfully
discriminate against those with religious objections to certain vaccines.

COMMENT 31: Acommenter stated the religious exemption from immunizations
ignores legislative intent because no religious exemption law was passed.

RESPONSE 31: The department acknowledges that, during the 2023 Legislative
Session, Senate Bill 450 (SB 450) proposed a religious and a general, conscience-
based exemption to required vaccinations for children attending child care and that
the bill ultimately died in committee. The department, however, rejects the idea that
the Legislature's consideration of, but failure to adopt, specific legislation on religious
exemptions for child care vaccination requirements means that the department is
somehow ignoring its statutory obligations or legislative intent. The comment
ignores the fact that the Legislature adopted Montana RFRA in 2021, and that the
department is obligated to comply with it. Montana RFRA compels the department
to adopt a mechanism by which families with a religious objection to certain vaccines
can be exempted from the child care vaccination requirement.

Moreover, by the time of the 2023 Legislative Session, the department had already
indicated that it had the statutory authority — and the obligation under Montana
RFRA - to establish, administratively, a religious exemption from the child care
vaccination requirements. The department had twice proposed (and served on the
applicable interim committee) rule packages that would have established such an
exemption and, in October 2022, it issued guidance on non-enforcement of the
vaccination requirements if the failure to comply was a result of a religious objection.
In the department's view, no action (or inaction) by the Legislature that does not
relieve the department of the obligation to comply with Montana RFRA can undercut
the department's need to comply with that statute or constitute binding legislative
intent that would preclude the department from establishing a religious exemption
from the child care vaccination requirement based on Montana RFRA.
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COMMENT 32: A commenter requested clarification of "any state's official parent-
maintained immunization record" as defined in NEW RULE LXVI.

RESPONSE 32: The department believes the proposed rule is clear. If any other
state in the United States has an official imnmunization record that can be maintained
by a parent or guardian, it may be used as documentation of immunization status for
purposes of enrolling a child in Montana child care.

COMMENT 33: A commenter stated a school cannot share immunization records
with an after-school program due to FERPA and questioned what would occur in
case of an outhreak.

RESPONSE 33: The department proposes a simplified way for immunization records
to be maintained when an after-school program is located at a school. If a child care
program does not have legal access to immunization records, a parent or guardian
would be required to submit immunization records at the time of enrollment in the
child care program (or authorize the school to release such records to the child care
program).

NEW RULE XLI, Management of lliness, specifies when children must be excluded
from child care facilities due to iliness, regardless of vaccination status. Licensed or
registered child care facilities would be required to adhere to this regulation in the
event a child isill.

COMMENT 34: Commenters stated illnesses will easily be spread to families due to
unvaccinated children, causing loss of work time and productivity.

RESPONSE 34: The department notes NEW RULE XLI, Management of lliness,
specifies when a child must be excluded due to illness and when a parent or
guardian must be notified of symptoms. Additionally, parents and guardians must
also exercise their own common sense and judgment on when to keep their children
out of child care due to illness.

COMMENT 35: A commenter stated any individual diagnosed with a reportable
illness, listed in NEW RULE XLI, Management of lllness, must be excluded until a
local health authority clears a person to attend per ARM Title 37, chapter 114.

RESPONSE 35: Proposed NEW RULE XLI would update many exclusion and
inclusion criteria (when a child must be sent home because of illness and when they
can stay in, or return to, child care) to align with current standards from the American
Academy of Pediatrics. It would also align exclusion requirements with House Bill
702 (HB 702} passed in the 2021 Legislative Session, which barred discrimination
based on immunization status. HB 702 excludes from the bar on discrimination
vaccination requirements set forth for day care facilities pursuant to Title 52, chapter
2, part 7, MCA (Montana Child Care Act). However, other child care rules that do not
constitute "vaccination requirements" are subject to HB 702's bar on vaccination
status discrimination. Current ARM 37.95.140(8) makes distinctions between people
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based on their vaccination status, and the proposed rule would remove this
distinction to align with the applicable requirements of HB 702.

NEW RULE XLI does not preclude local health authorities from performing their legal
duties.

COMMENT 38: A commenter stated local public health authorities must be able to
exclude anyone infected with a communicable disease or not entirely immunized
from a child care facility when an outbreak occurs.

RESPONSE 36: Please see Response 35.

COMMENT 37: A commenter requested ARM 37.95.140(8) be reinstated, requiring
anyone including child care facility staff not immunized to be removed from the child
care facility until the outbreak is over.

RESPONSE 37: Current ARM 37.95.140(8) makes distinctions between people
based on their vaccination status, and the proposed rules would remove this
distinction to align with the applicable requirements of HB 702. For additional
analysis, please see Response 35.

COMMENT 38: A commenter stated NEW RULE XLI{3) would require a person be
excluded from child care facilities if they are exhibiting any of the listed symptoms,
and would also require a health care evaluation before the person could return. The
commenter further stated that a person may not seek medical attention if the
symptoms are caused by a minor health concern.

RESPONSE 38: The symptoms enumerated in NEVW RULE XLI(3) (i.e., uncontrolled
coughing, breathing difficulty or wheezing, stiff neck, irritability, persistent crying,
poor food or fluid intake, progressive rash with any other symptoms, a seizure,
persistent abdominal pain for two or more hours, intermittent abdominal pain
associated with fever) are severe and could indicate an illness that both threatens
the well-being of the ill child and the other children in care. The proposed changes
align with standards from the American Academy of Pediatrics. The department
believes proposed NEW RULE XLI(3) helps ensure child care facilities remain
healthful without imposing an undue burden on parents and guardians.

COMMENT 39: Commenters disagreed with the removal of written immunization
records for child care facility staff.

RESPONSE 39: The department proposes to streamline recordkeeping
requirements to decrease the burden on child care programs, to increase the
interest in child care staff positions, and to support provider recruitment and
retention. Under the current regulations, staff members are required to provide
documentation of at least one dose of Tdap vaccine, and for all adults born in or
after 1957, one dose of MMR vaccine.

The proposed rule change eliminates this minimal staff vaccination documentation
requirement. The department found that many would-be child care employees
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simply did not have access to this information, which delayed or prevented their
hiring. This change would also align child care staff vaccination requirements with
staff vaccination requirements applicable in public school settings.

COMMENT 40: A commenter stated registration and license applications should be
submitted with a concurrent review by local public health, building, and fire
authorities through the Envircnmental Health Tool Kit.

RESPONSE 40: The department thanks the commenter for the suggestion, but the
department will adopt the rule as proposed. The department notes that inspection
requirements vary under the proposed rules depending on the facility type. To
reduce regulatory burden at the time of license or registration application and
renewal, the proposed rules do not apply a one-size-fits-all approach to inspections.

COMMENT 41: A commenter suggested adding language to NEW RULE VII
requiring a child care center to obtain a health inspection before licensing.

RESPONSE 41: The department proposes to issue a 90-day provisional license
after the pre-inspection is passed. During the 90-day provisional license period, a
child care center can get a health inspection. The department believes the issuance
of a provisional license allows providers to start caring for children once the
department is satisfied that the provider has met baseline safety and quality
standards, while still providing time to come into total regulatory compliance. Also,
the provisional licensing time gives the department the opportunity to observe the
facility in operation during the provisional licensing period.

The department made this proposal recognizing that it takes time to arrange the
necessary health inspections; this approach allows facilities to offer needed child
care slots while working towards complete licensing compliance. Department
oversight and the limited time period during which a facility may operate under the
provisional license status help ensure children are safely cared for during this time.

COMMENT 42: A commenter disagreed with moving five-year olds into a category
that requires a lower staff-to-child ratio, stating that the change will cause issues for
child care providers serving this age group.

RESPONSE 42: The department is required to make this rule change in order to
implement House Bill 422 (HB 422) from the 2023 Legislative Session. HB 422
made age-based changes to the child-to-staff ratios for children receiving care in
child care centers.

COMMENT 43: A commenter stated HB 422 would lead to staff burnout with higher
ratios.

RESPONSE 43: HB 422 determines what the maximum child-to-staff ratio must be.
However, nothing in HB 422 or the rule changes that the department is adopting to
implement HB 422 would preclude any child care provider from using a lower child-
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to-staff ratio if it determines that having more staff per child better suits the needs of
their business, employees, and children in care.

COMMENT 44: A commenter requested revised language in NEW RULE XXXVIII(6)
to add specific steps of wash, rinse, and sanitize with effective sanitizer.

RESPONSE 44: The department believes the proposed rule is clear and concise.

COMMENT 45: A commenter requested revised language in NEW RULE XXXVIII(8),
changing from plastic or canvas to non-absorbent, easily cleanable material.

RESPONSE 45: The department believes the proposed rule is concise and includes
the acceptable and safe materials for cot and mat surfaces.

COMMENT 46: A commenter requested NEW RULE XLIV(1)(a) be removed
because the school equipment may not be used by a school-age program operating
out of the school.

RESPONSE 46: In NEW RULE XLIV(1)(a), a license applicant would indicate if the
commercial or public space (which could include a school) that is being used by the
facility has already had an annual public health inspection. If so, this inspection
record should be provided to the department and no additional annual public health
inspection is required. The department places the responsibility on the applicant to
provide a copy of the public health inspection, but it also allows an opportunity for an
applicant to reduce the burden of multiple public health inspections.

COMMENT 47: A commenter asked who would grant a written plan to waive any
environmental health chapter in NEW RULE XLIV(2).

RESPONSE 47: The department's Child Care Licensing Bureau would ultimately
approve all regulatory waivers. During the waiver request review process, the
department will consult with the appropriate public health authorities on any
requested waiver of environmental rules.

COMMENT 48: A commenter requested revised language in NEW RULE XLVII(3) to
align with school administrative rules because many child care centers do not have
an HVAC system.

RESPONSE 48: This rule is intended to address facilities that use centralized
ventilation systems and air filters, and not to impose additional requirements on
facilities.

COMMENT 49: A commenter requested revised language in NEW RULE XLIX(3) to
specify 100°-120°F is the required temperature for hot water at a hand sink that is
supplied with both hot and cold water.
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RESPONSE 49: The department believes NEVWW RULE XLIX(3) is clear and concise
because it states hand sinks in all licensed and registered facilities must maintain
water at a temperature of at least 100°F and not more than 120°F. This would
include all hand sinks, so it is unnecessary to specify that hand sinks must be
supplied by both hot and cold water with hot water meeting the 100°-120°F
temperature requirement.

COMMENT 50: A commenter requested revised language in NEW RULE XLIX to
require soap and towels at sinks.

RESPONSE 50: NEW RULE XLVII(2) requires soap and towels at sinks. To keep
the proposed rules as concise and nonduplicative as possible, identical
requirements will not appear in multiple rules.

COMMENT 51: A commenter suggested adding language in NEW RULE XLIX to
include a mandatory bathing area.

RESPONSE 51: NEW RULE LIV outlines requirements if a child care facility
chooses to have a bathing area. The department notes that there are other ways of
cleaning children that do not require a dedicated bathing facility. This proposed rule
outlines minimum requirements for bathing facilities in child care settings that
choose to have a bathing area without imposing regulatory requirements that may
not be feasible or desirable for those that do not have a dedicated bathing area.

COMMENT 52: A commenter asked if there would be approval for a sanitizer other
than bleach.

RESPONSE 52: Unscented household bleach is readily available and inexpensive.
The instructions outlined in NEW RULE LII{1}(b) {sanitation as it relates to cleaning
and sanitizing toys), NEW RULE LVII (swimming pool sanitization), and NEW RULE
LIl (cleaning surfaces used for diapering) are easy to understand and utilize. The
department believes these proposed rules outline easily attainable practices without
having to imagine every possible variation of available sanitizers.

COMMENT 53: A commenter requested revised language in NEW RULE LI(2) to
include the steps to handle laundry outlined in current ARM 37.111.121.

RESPONSE 53: The department believes the proposed rule is clear and concise.
The proposed rule is focused on the desired outcome, which is clean laundry that is
not contaminated by soiled laundry and which does not present a health hazard to
children. This rule decreases the current regulatory burden on child care providers
while still establishing minimum safety requirements regarding soiled laundry.

COMMENT 54: A commenter requested revised language in NEW RULE LII{1)({b},
adding additional requirements for adequate sanitation, how often toys should be

washed, to add a step to air dry, and to add a requirement to use chemical strips for
any sanitizers used.
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RESPONSE 54: NEW RULE LII(1)(b) contains instructions on how to clean toys in
a bleach and water solution, then in the sanitizing cycle of a dish washer or rinsed
with clean hot water, then air dried. The process is easy to follow. The addition of a
chemical test strip is unnecessary if the process outlined in NEVW RULE LII{1)(b) is
followed.

COMMENT 55: A commenter stated supervision could be difficult if the diapering
area is separate from play areas at registered child care facilities.

RESPONSE 55: NEW RULE LIII(1)(a) requires the diaper changing area be
separate from food preparation and play areas. The department believes this is a
minimally intrusive requirement that helps ensure there is not contamination
between diapering and eating and playing areas.

COMMENT 58: A commenter suggested changing "wash basin" to "hand sink" in
NEW RULE LIN{1){b).

RESPONSE 56: The department will keep current proposed text. A diapering area
may not contain a hand sink, so NEW RULE LII{1)}{b) would allow a child care
provider to use a wash basin for diapering needs. This allows for flexibility in
meeting the health and safety requirements while protecting sanitation standards.

COMMENT 57: A commenter suggested revised language in NEW RULE LIII{1)(h)
to specify sanitizer concentration and use of test strips.

RESPONSE 57: The department will keep current proposed rule text. NEW RULE
LII{1)(h} contains instructions on how to sanitize the diapering area with a bleach to
water solution, then rinse with clean water, and finally to air dry. The process is easy
to follow. The addition of a chemical test strip is unnecessary if the process outlined
in NEW RULE LIII{1){b) is followed.

COMMENT 58: A commenter suggested revised language in NEW RULE LIII{1)(k) to
include mandatory handwashing, and to specify where the diapering station and
hand sink should be located.

RESPONSE 58: The department will keep the current proposed text. NEW RULE
XLVIII outlines that staff, volunteers, and children at licensed and registered child
care facilities must learn and follow good handwashing practices. The proposed rule
further requires soap and towels or hand-drying devices at all hand washing sinks.
Since the location and layout of child care facilities vary, the department has only
proposed requirements on what is required at a hand washing sink, not where hand
sinks must be located. NEW RULE LIII(1){k) requires the hands of a diapered child
be washed after changing, but it does not require a hand sink be located in a specific
place.
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COMMENT 59: A commenter suggested revised language in NEW RULE LIII{2) to
change the water sampling from January and June to once between April-June and
once between September-October.

RESPONSE 59: The department retained the same water source testing
requirements in ARM 37.95.225(1)(b) for NEW RULE LV(2)(a). The department has
been utilizing testing in January and June since 2006 and has found no issues with
the timing of required testing.

COMMENT 60: A commenter suggested adding language in NEW RULE LV(2){(c)
that a corrective action plan would be sent to the local public health authority.

RESPONSE 60: The department will keep current proposed text. The department
will hotify the local public health authority if there is a public health concern regarding
a child care facility's water supply.

COMMENT 61: A commenter suggested adding a required food safety course to
NEW RULE LVIII.

RESPONSE 861: NEW RULE LVIII outlines minimum food safety requirements to
meet licensing and registration standards. The department believes that the
proposed rule helps reduce the risk of foodborne illness, without overburdening
providers, especially home-based providers, with unduly prescriptive regulations.

COMMENT 62: A commenter suggested adding language in NEW RULE LVIII{(1){e)
to dictate the steps for proper handwashing.

RESPONSE 62: The department will keep current proposed text. NEW RULE XLVIII
requires child care facilities, except RCEs, to learn and follow good handwashing
practices. Additionally, the same rule requires these facilities to post handwashing
signs in certain areas as reminders of good hygiene practice. The department
believes these regulations are sufficient.

COMMENT 63: A commenter requested clarification on language in NEW RULE
LVIII(2)(a) that a registered child care provider can serve home-canned food so long
as the provider is not participating in the Child and Adult Care Food Program
(CACFP).

RESPONSE 63: The rule change would prohibit a registered child care facility from
serving home-canned food to children, regardless of the facility's participation in
CACFP. The department has no way of ensuring home-canned foods were
prepared or maintained safely.

COMMENT 64: A commenter suggested adding instructions in NEW RULE
LVIII{2)(c) on how to cool down and reheat food.
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RESPONSE 64: The department will keep current proposed rule text. NEW RULE
LVIII specifies a desired cutcome-that is, reducing the risk of foodborne illnesses in
child care facilities. The department is setting the desired outcome and granting
facilities needed flexibility when determining how to meet these regulatory
guidelines.

COMMENT 65: A commenter suggested adding a requirement in NEW RULE LVIII
on where to store and how to use chemicals, a requirement to fit all dirty dishes in a
dishwasher at one time, a requirement that food should be protected from cross
contamination, and clarification that household refrigerators may be used in child
care centers.

RESPONSE 65: NEW RULE XXIX outlines where and how cleaning products can
be stored. The department is setting the desired cutcome for each step, and
allowing child care facilities and their staff to determine how the requirement will be
met. It isthe department's position that other proposed rules being adopted in this
adoption notice adequately address this commenter's concerns without being
duplicative, unduly prescriptive, or overly burdensome. For example, NEW RULE
LVIII{4) specifies that a domestic style dishwasher must use the heat option to dry
dishes, and NEW RULE LVIII{5)(a) outlines how dishes must be hand washed. The
rules address good dishwashing practices.

NEW RULE LVIII{2)(b) requires food served family-style to be disposed of after a
meal service, and NEW RULE LVIII{2){c)(ii} does not allow new and old food to be
mixed. The department proposes to meet health and safety standards for food
stored in a refrigerator in NEW RULE LVIII{2)(c). The department's position is that
these proposed rules are adequate to help ensure healthy facilities.

The proposed rules do not prohibit the use of household, or non-commercial,
refrigerators in child care centers. Again, the department intends the food
preparation and handling regulations to provide minimum standards necessary to
reduce the risk of foodborne ilinesses. Individual providers have the flexibility and
autonomy to decide how these standards are met based on their individual facilities.

COMMENT 66: A commenter requested clarification on language in NEW RULE LX
oh who will determine compliance with Child and Adult Care Food Program (CACFP)
food guidelines.

RESPONSE 66: Child care providers participating or interested in participating in
CACFP should refer questions to their sponsor organization.

COMMENT 67: A commenter suggested if a child is in a choking incident the parent
or guardian should be notified in NEW RULE XXIX.

RESPONSE 67: NEW RULE XXI(1){e) requires a child care provider to have written
policies on calling parents or guardians when a child is injured. The department

believes this proposed new rule addresses notification requirements in the event of a
choking event.
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COMMENT 68: A commenter suggested adding language to NEW RULE XXIX(2) to
include any material labeled keep out of reach of children.

RESPONSE 68: The department appreciates the comment. The items enumerated
in NEW RULE XXIX(2) are in addition to NEW RULE XXIX(1), which states
providers are responsible for keeping hazardous materials and objects inaccessible
to children in care. The department believes that these safety provisions are
adequate to encompass materials that need to be kept out of reach of children.
Providers are also expected to use common sense when identifying potentially
hazardous materials and not rely solely on labeling.

COMMENT 69: A commenter requested clarification on who would test lead paint in
NEW RULE XXIX{4)(f).

RESPONSE 69: To provide appropriate flexibility, the department has chosen to
identify the requirement, but declines to prescribe the person(s) or organization(s)
that can conduct these tests for providers.

COMMENT 70: A commenter disagreed with NEW RULE XXIX(5) not prohibiting
guns from being stored on a child care facility's premise.

RESPONSE 70: Child care facilities can be located in both commercial and
residential property. The department's role is to adopt and enforce health and safety
standards for children in care, so as to ensure their health, safety, and well-being,
not to restrict gun ownership on the part of child care providers. NEW RULE
XXIX{5) helps ensure children in child care do not have access to guns or
ammunition, while not impermissibly limiting legal access to guns.

COMMENT 71: A commenter suggested adding language to NEW RULE XXIX(8)(a)
to increase the diameter of toys and objects from one inch to 1.25 inches.

RESPONSE 71: The department has retained the same standards for diameter of
objects in ARM 37.95.121(8) for NEW RULE XXIX(8)(a). These standards have
been in place since 2018, and it is the department's position that this regulation best
protects children from the hazard of choking.

COMMENT 72: Commenters supported the option to hire a 16-year-old as outlined
in NEW RULE LXXII(3)(b) and NEW RULE LXXV(1)(b).

RESPONSE 72: The department thanks commenters for their support.

COMMENT 73: A commenter stated home-based family and group child care
providers should be licensed, not registered.

RESPONSE 73: Section 52-2-703(12), MCA, provides that family day-care homes

and group day-care homes shall be registered. The department's rules must be in
compliance with this statutory provision.
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COMMENT 74: A commenter supported child care staff being called Early Childhood
Teachers.

RESPONSE 74: The department thanks the commenter for their support.

5. In the event that the Children, Families, Health, and Human Services
Interim Committee withdraws its written objection pursuant to 2-4-406(2), MCA, the
effective date is April 13, 2024. In the event that the Children, Families, Health, and
Human Services Interim Committee does not withdraw its written objection pursuant
to 2-4-4086(2), MCA, the effective date is the day after final adjournment of the
regular session of the 69th Legislature. The department will publish a notice
confirming the effective date.

/s/ Heidi Sanders /s/ Charles T. Brereton

Heidi Sanders Charles T. Brereton, Director

Rule Reviewer Department of Public Health and Human
Services

Certified to the Secretary of State April 2, 2024
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