MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 17

The Montana Administrative Register (MAR), a twice-monthly

publi cation, has three sections. The notice section contains

state agencies' proposed new, amended or repealed rules; the

rationale for the change; date and address of public hearing;

and w here written comments may be submitted. The rule section

indicates that the proposed rule action is ad opted and lists any
changes made since the proposed stage. The interpretation

section contains the attorney general's opinions and state

declaratory rulings. Special notices and tables are found at

the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Admini strative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the
amendment of ARM 2.21.1803
and 2.21.1812 in the Exempt
Compensatory Time Policy NO PUBLIC HEARING

CONTEMPLATED

N N N e’

TO: All Concerned Persons

1. On October 9, 2001, the Department of Administration
(Department) proposes to amend ARM 2.21.1803 and 2.21.1812
pertaining to exempt compensatory time.

2. The Department of Administration will make reasonable
accommodations for persons with disabilites who wish to
participate in this rule making process and need alternative
accessible formats of this notice. If you require an
accommodation, cont act the Department no later than 5:00 p.m. on
September 21, 2001 to advise us of the nature of the
accommodation that you need. Please contact State Personnel
Division, Department of Administration, P.O. Box 200127, Helena,
MT 59620-0127; tele phone (406) 444-3871; TDD (406) 444-1421; FAX
(406) 444-0544; or E-mail hpeck@state.mt.us.

3. The rules as proposed to be amended provide as
follows. Matter to be added is underlined, matter to be deleted
is interlined.

2.21.1803 DEFINITIONS
(1) remains the same.
(2) "Exempt employee” means an employee in a positien

who is not subject to the overtime pay provisions of the federal
FLSA and its regulations. It does not mean officers and
employees listed in 2-18-103, MCA, or exempt personal staff of
elected officials as described in 2-18-104, et al., MCA.
' FLSA exe mpt employees are listed in Section-13-of the
FLSA at 29 U.S.C. Chapter 8, section 213 and fur  ther defined in
29 CFR 541.

AUTH: Sec. 2-18-102, MCA
IMP: Sec. 2-18-102, MCA

2.21.1812 EXEMPT EMPLOYEES AND EXEMPT COMPENSATORY TIME

(1) through (12) remain the same.

AUTH: Sec. 2-18-102, MCA
IMP: Sec. 2-18-102, MCA

MAR Notice No. 2-2-301 17-9/6/01
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REASON: It is necessary to clarify the persons to whom the

exempt compensatory time policy applies. The language in the

current rules has led to confusion regarding the applicability

of the rule to employees described in 2-18-103 and 2-18-104,

MCA. However, the amended and current rules are not and cannot
be applicable to those persons listed in 2-18-103 and 2-18-104,
MCA. The Department of Administration adopted the exempt
compensatory time rules under authority provided to it in

2-18-102, MCA. Because the employees described in 2 -18-103 and
2-18-104, MCA, are expressly excepted from the provisions of

2-18-102, MCA, (as well as other provisions of Parts 1 through 3

and 10 of Title 2, Chapter 18), the Department does not have the

legal authority to extend this rule to these employees. In

summary, if the statute under which the Department has adopted

these rules does not apply to these employees, then the
administrative rules themselves cannot apply. The department

believes current statute places the authority, responsibility,

and duty to define many of the terms and conditions of

employment (including compensatory time policy) with the

authority that appoints these employees.

4. Concerned persons may submit their data, views or
arguments in writing to Hal Peck, State Personnel Division,
Department of Admin istration, P.O. Box 200127, Helena, MT 59620-
0127; or E-mail to hpeck@state.mt.us. Comments must be received
no later than October 8, 2001.

5. If persons who are directly affected by the proposed
action wish to express their data, views, and arguments orally
or in writing at a public hearing, they must make a written
request for a hearing and submit this request to the address
listed above. A wr itten request for hearing must be received no
later than October 8, 2001.

6. If the agency receives requests for a public hearing

on the proposed act ion from either 10% or 25, whichever is less,

of the persons who are directly affected by the proposed action;

from the appropriate administrative rule review committee of the
legislature; from a governmental subdivision or agency; or from

an association having not less than 25 members who will be

directly affected, a hearing will be held at a later date.

Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those p ersons directly
affected has been determined to be more than 25, based on the

number of state employees.

7.  The Department of Administration maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by the department. Persons who wish to have
their name added to the mailing list shall make a written
request which includes the name and mailing address of the
person to receive notices and specifies that the person wishes
to receive notices regarding personnel rules. Such written
request may be mailed or delivered to Hal Peck, Department of
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Administration, State Personnel Division, P.O. Box 200127,
Helena, MT 59620-0127; E-mailed to hpeck@state.mt.us; or made

by completing a request form at any rules hearing held by the
Department of Administration.

8.  The bill sponsor notice requirements of 2 -4-302, MCA,
do not apply.
By: /sl Barbara Ranf

Barbara Ranf, Director,
Department of Administration

By: /sl Dal Smilie
Dal Smilie, Rule Reviewer

Certified to the Secretary of State August 27, 2001
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed )

amendment of ARM 6.6.4202, ) AMENDED NOTICE OF PUBLIC
6.6.4203, 6.6.4204, 6.6.4205, ) HEARING ON PROPOSED
6.6.4209, 6.6.4210, 6.6.4211,) AMENDMENT AND ADOPTION
6.6.4212, and adoption of )

Rule | pertaining to )

continuing education program )

for insurance producers and )

consultants )

TO: All Concerned Persons

1. On August 23, 2001, the State Auditor and
Commissioner of Insurance published a notice at page 1511 of
the 2001 Montana Administrative Register, Issue Number 16, of
public hearing on the proposed amendment and adoption of the
above-captioned rules. The notice of proposed agency action
is amended because the time of the hearing was inadvertently
omitted from the notice. The time of the hearing is noted as
being at 9:30 a.m. on September 25, 2001.

2. The State Auditor's Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the office no later than 5:00 p.m.,
September 17, 2001, to advise us as to the nature of the
accommodation needed. Please contact Kevin Phillips, State
Auditor's Office, 840 Helena Avenue, Helena, Montana 59601;
telephone (406) 444-3496; Montana Relay 1-800-332-6145; TDD
(406) 444-3246; facsimile (406) 444-3497; or e-mail to
kephillips@state.mt.us.

3. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
Kevin F. Phillips, Montana Insurance Department, 840 Helena
Avenue, Helena, Montana 59601, or by e-mail to
kephillips@state.mt.us, and must be received no later than
October 2, 2001.

4. Kevin E. Phillips has been designated to preside over
and conduct the hearing.

5. The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies whether the person wishes to
receive notices regarding insurance rules, securities rules,
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or both. Such written request may be mailed or delivered to

the State Auditor's Office, 840 Helena Avenue, Helena, MT
59601, faxed to 406-444-3497, e-mailed to
dsautter@state.mt.us, or may be made by completing a request
form at any rules hearing held by the State Auditor's Office.

JOHN MORRISON, State Auditor
and Commissioner of Securities

By: /s/ Angela Caruso

Angela Caruso o
Deputy Insurance Commissioner

By: /s/ Elizabeth L. Griffing

Elizabeth L. Griffing
Rules Reviewer

Certified to the Secretary of State on August 28, 2001.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION
of new rules pertaining to the )

collection of motor fuel tax ) NO PUBLIC HEARING

for diesel vehicles found to ) CONTEMPLATED

have dyed fuel in the supply )

tank

TO: All Concerned Persons

1. On October 26, 2001, the Department of
Transportation proposes to adopt new rules concerning the
collection of motor fuel tax for diesel powered vehicles found
to have dyed fuel in the supply tank.

2. The Department of Transportation will make
reasonable accommodations for persons with disabilities who
wish to participate in the rulemaking process and need an
alternative accessible format of this notice. If you require
an accommodation, contact the Department no later than 5:00
p.m. on September 14, 2001 to advise us of the nature of the
accommodation you need. Please contact Robert Turner, Fuel
Tax Management and Analysis Bureau, P. O. Box 201001, Helena,
MT 59620-1001, (406) 444-7672 or TTY users can call (406) 444-
7696, fax (406) 444-6032, or e-mail boturner@state.mt.us.

3.  The proposed new rules provide as follows:

NEW RULE | DEFINITIONS The following definitions apply
for estimating the capacity of a supply tank in diesel-powered
vehicles:

(1) "Automobile" is a self-propelled passenger vehicle
that usually has four wheels and an internal combustion engine
and is not a pick-up truck or truck. This vehicle is commonly
referred to as a car, motor vehicle or automobile.

(2) "Combination" is a motor vehicle used, designed, or
maintained for transportation of persons or property and has
two or more axles whose gross weight exceeds 46,000 pounds or
a combination of vehicles whose combined licensed weight
exceeds 46,000 pounds.

(3) "Pick-up truck" is a vehicle licensed under a flat
gross vehicle weight (GVW) fee and has a manufacturer's rated
capacity of 1/4 ton, 1/2 ton, 3/4 ton or 1 ton. This vehicle,
regardless of how it is registered and plated, is also
commonly known as a pick-up truck, van or sport utility
vehicle.

(4) "Truck" is a vehicle licensed under graduating gross
vehicle weight (GVW) fees and has a manufacturer's rated
capacity exceeding 1 ton, but not exceeding 46,000 pounds.

AUTH: 15-70-104, MCA
IMP: 15-70-321, MCA

17-9/6/01 MAR Notice No. 18-101
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REASON: The new rule is necessary to provide a definition
section, to define types of diesel powered vehicles and to
provide categories for these types of vehicles. The
definitions are necessary to implement the following proposed
new rule.

NEW RULE I ESTIMATE OF DIESEL POWERED VEHICLES SUPPLY

TANKS (1) When a diesel powered vehicle is found to have
dyed fuel in the supply tank(s) and has been traveling on
public roads, the department will assess the special fuels tax
on each of the diesel powered vehicle's supply tank(s) as if
the tank(s) were full.

(2) When assessing the special fuel tax on a diesel
powered vehicle, the following average supply tank capacities
will be used:

(@) 17 gallons for an automobile;

(b) 27 gallons for a pick-up truck;

(c) 63 gallons for a truck;

(d) 100 gallons for a combination.

(3) All assessments of the special fuel tax on diesel
vehicles will be rounded for the convenience of the taxpayer
and the department.

(4) The operator or owner of the vehicle may request a
hearing if they disagree with the assessed amount.

AUTH: 15-70-104, 61-10-155, MCA
IMP: 15-70-321, 15-70-330 and 61-10-141, MCA

REASON: This new rule is necessary to give guidance to
agency employees when assessing the special fuel tax on diesel
vehicles that are consuming dyed fuel on public roads. By
defining the average fuel tank capacity of the diesel

vehicles, the special fuel tax can be calculated in a

reasonable and convenient manner. The tax will be estimated
on the full tank because the agency's experience has been that
motorists fully fill a gas tank when refueling. This

assumption can be questioned by an owner or operator if a
hearing is requested. It is virtually impossible to estimate

how much additional money will be collected as a result of the
rule, but, based upon recent experience, about six vehicles

will be found per month to have dyed fuel in the tank. At an
average of $20 per tank, the additional tax should be between
$1,000 and $2,000 per year.

4. Concerned persons may submit their data, views, or
arguments concerning the proposed rules in writing to Robert
Turner, Fuel Tax Management and Analysis Bureau, Department of
Transportation, P. O. Box 201001, Helena, MT 59620-1001, by
facsimile (406) 444-6032 or by electronic mail via the
internet to boturner@state.mt.us to be received no later than
October 4, 2001.

5. If persons who are directly affected by the proposed
action wish to express their data, views and arguments orally

MAR Notice No. 18-101 17-9/6/01



-1706-

or in writing at a public hearing, they must make a written

request for a hearing and submit this request, along with any
written comments they have to Robert Turner, Fuel Tax
Management and Analysis Bureau, Department of Transportation,
P. O. Box 201001, Helena, MT 59620-1001, by facsimile (406)
444-6032 or by electronic mail via the internet to
boturner@state.mt.us. The comments must be received no later
than 5:00 p.m. on October 4, 2001.

6. If the Department of Transportation receives
requests for a public hearing on the proposed action from
either 10% or 25, whichever is less, of those who are directly
affected by the proposed action, from the appropriate
Administrative Rule Review Committee of the legislature, from
a governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those directly affected has been determined to be
10,000, based on the 100,000 diesel vehicles registered in
Montana, which may be affected by rules covering the
collection of motor fuel tax for diesel vehicles found to have
dyed fuel in the supply tank.

7. The Department of Transportation maintains a list of
interested persons who wish to receive notices of the
rulemaking actions proposed by this agency. Persons who wish
to have their name added to the list shall make a written
request which includes the name and mailing address of the
person to receive notices and specifies the subject area or
areas of interest of the person requesting notice, including,
but not limited to, rules proposed by the Administration
Division, Aeronautics Division, Highways and Engineering
Division, Maintenance Division, Motor Carrier Services
Division, and Rail, Transit and Planning Division. Such
written request may be mailed or delivered to the Montana
Department of Transportation, Legal Services, P.O. Box 201001,
Helena, MT 59620-1001, faxed to the office at (406) 444-7206,
e-mailed to Imanley@state.mt.us, or may be made by completing
a request form at any rules hearing held by the department.

8.  The bill sponsor notice requirements of 2-4-302,
MCA, apply and have been fulfilled.

MONTANA DEPARTMENT OF TRANSPORTATION

By: /s/ David A. Galt
Director, Department of Transportation

By: /s/ Lyle R. Manley
Rule Reviewer

Certified to the Secretary of State August 27, 2001.

17-9/6/01 MAR Notice No. 18-101
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) AMENDED NOTICE OF
amendment of ARM 8.54.410, ) PUBLIC HEARING ON
pertaining to fees ) PROPOSED AMENDMENT

TO: All Concerned Persons

1. On June 21, 2001, the Board of Public Accountants
published a notice at page 1020 in the 2001 Montana
Administrative Register, Issue Number 12, of the proposed
amendment of ARM 8. 54.410. The notice of proposed agency action
is being amended be cause some persons did not receive the notice
due to an error in the mailing process by the Board office.

2. On September 26, 2001, at 9:00 a.m. a public hearing
will be held in the Business Standards Division, Department of
Labor and Industry, conference room #487, 4th Floor of the
Federal Building, 301 South Park Avenue, Helena, Montana, to
consider the amendment of the above noted rule.

3. Thedepar tment will make reasonable accommodations for
persons with disabi lities who wish to participate in this public
hearing or need an alternative accessible format of this notice.

If you require an accommodation, contact the Board of Public

Accountants no later than 5:00 p.m. on September 18, 2001 to

advise us of the nature of the accommodation that you need.

Please contact Susanne Criswell, Board of Public Accountants,

301 South Park Avenue, P.O. Box 200513, Helena, Montana 59620-
0513; telephone (406) 841-2389; Montana Relay 1-800-253-4091,

TDD (406) 444-2978; facsimile (406) 841-2309; e-malil
dlibsdpac@state.mt.us.

4. Concerned persons may present their data, views or
arguments, either o rally or in writing, at the hearing. Written
data, views or arguments may also be submitted to the Board of
Public Accountants, 301 South Park Avenue, P.O. Box 200513,

Helena, Montana 59620-0513, and must be received no later than
5:00 p.m., September 26, 2001. If comments are submitted in
writing, the Board requests that the person submit seven copies

of their comments.

5. Mark Cadwallader, attorney, has been designated to
preside over and conduct the hearing.

6. The Board of Public Accountants maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this Board. Persons who wish to have their
name added to the list shall make a written request which
includes the name and mailing address of the person to receive
notices and specifies that the person wishes to receive notices
regarding all Board of Public Accountants administrative

MAR Notice No. 8-54-36 17-9/6/01
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rulemaking proceedings or other administrative proceedings.

Such written request may be mailed or delivered to the Board of
Public Accountants, 301 South Park Avenue, P.O. Box 200513,

Helena, Montana 59620-0513, faxed to the office at (406) 841-

2309, e-mailed to dlibsdpac@state.mt.us or may be made by
completing a request form at any rules hearing held by the

agency.

BOARD OF PUBLIC ACCOUNTANTS
BERYL ARGALL STOVER, CPA
CHAIRMAN

By: /s/ MIKE FOSTER
Mike Foster, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

By: /s/ KEVIN BRAUN
Kevin Braun
Rule Reviewer

Certified to the Secretary of State: August 27, 2001.

17-9/6/01 MAR Notice No. 8-54-36
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
amendment of ARM 37.40.905, ) AMENDMENT

37.83.802, 37.83.811, )
37.83.812, 37.83.825, )
37.85.406, 37.86.105, )
37.86.610, 37.86.705, )
37.86.1406, 37.86.1706, )
37.86.1806, 37.86.1807, )
37.86.2005, 37.86.2207, )
37.86.2605, 37.86.4413, )
37.88.206, 37.88.306, )
37.88.606 and 37.88.907 )
pertaining to medicare and )
medicaid cross-over pricing )

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On October 6, 2001, the Department of Public Health
and Human Services proposes to amend the above-stated rules.

The Department of Public Health and Human Services will
make reasonable acc ommodations for persons with disabilities who
need an alternative accessible format of this notice. If you
need to request an accommodation, contact the department no

later than 5:00 p.m. on September 13, 2001, to a dvise us of the
nature of the accommodation that you need. Please contact Dawn
Sliva, Office of Legal Affairs, Department of Pu blic Health and
Human Services, P.O. Box 4210, Helena, MT 59604- 4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhsleg al@state.mt.us.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.40.905 HOME DIALYSIS FOR END STAGE RENAL DISEASE,

REIMBURSEMENT1) Reimbursement for equipment shall be the
lesser of the following:

(a) the provider's usual and customary charges which are
reasonable; or : i :

(b) the medicaid established fee for that service.

(2) remains the same.

AUTH: Sec. 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

37.83.802 QUALIFIED MEDICARE BENEFICIARIES, DEFINITIONS

(1) through (11) remain the same.

(12) "Medicare allowable rate" means the reasonable charge
for the medical service reimbursable under medic are PartB. _ and-

MAR Notice No. 37-207 17-9/6/01
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{a)—the-providers—customary-charge—
b | e ling o ;

(13) through (19) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-131 , MCA

37.83.811 QUALIFIED MEDICARE BENEFICIARIES, COVERAGE AND——
REIMBURSEMET OF DEDUCTIBLES AND COINSURANCE FOR MEDICARE
SERVICES ALSO COVERED BY FULL MEDICAID (1) through (2) remain

the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-131 , MCA

37.83.812 QUALIFIED MEDICARE BENEFICIARIES, PAYMENT FOR
CHIROPRACTIC SERVICES AS MEDICARE SERVICES NOT COVERED BY FULL
MEDICAID (1) remains the same.

(2) Reimbursement for chiropractic services is the lowest

of:
(a) the provider's submitted charge; or

{e)— (b)__ the medicaid fee for tr_fe service.

(4) remains the same in text but is renumbered (3).

AUTH: Sec. 53-6-101 and 53-6-131 , MCA
IMP: Sec. 53-6-101 and 53-6-131 , MCA

37.83.825 QUALIFIED MEDICARE BENEFICIARIES, PAYMENTS TO
PROVIDERS(1) and (1)(a) remain the same.
(2) Payment in full, except as otherwise provided in
(2)(a) below, for services provided to medicaid qualified
medicare beneficiaries, is the medicaid payment as determined
under ARM 37.83.811, _ and- 37.83.812 and_37.85.406 plus the
gualified medicare beneficiary's copayment as provided for in
ARM 37.83.826. A provider may not collect any amount from the
person which is in excess of payment in full even if that
payment is less than the medicare insurance deductibles and
coinsurance. Where a person is eligible for medicaid under both
medicaid qualified medicare beneficiary and another medicaid

17-9/6/01 MAR Notice No. 37-207
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category, a provider must accept the medicaid payment as payment
in full.

(a) remains the same.

(3) Subject to the requirements of this ru le, the Montana
medicaid program pays the lowest of the following for qualified

medicare beneficiary services:
(a) the provider's usual and customary charge for the

service; or _ _
(b) the appro priate medicaid allowed amount as provided in

ARM 37.85.406(18).

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-131 , MCA

37.85.406 BILLING, REIMBURSEMENT, CLAIMS PROCESSING, AND

PAYMENT (1) through (1)(c) remain the same.
(2) For purposes of this secton —rule :
(a) through (17) remain the same.
(18) Except as otherwise provided in the rules of the

department which pertain to the method of determining payment

rates for claims of recipients who have medicare and medicaid

coverage (cross-over claims), the medicaid allowed amount for

medicare covered services is: _
(a) for facil ity based providers who generally bill on the

UB-92 billing form, for covered medical services the full

medicare co-insurance and deductible as defined by the medicare

carrier;
(i) thereis an exception for inpatient ancillary services

with medicare Part B coverage only (no medicare Part A) or

FOHCs: medicare pay ments for these services are treated as third

party payments and are offset against the medicaid payment;

(b) for medical providers who generally bill on the HCFA-
1500 billing form, for covered medical services the lower of:

(i) the medic are co-insurance and deductible (if not met);
or

(i) the medi caid fee less the amount paid by medicare for

the same service, not to exceed the medicaid fee for that

service;
(c) for mental health services that are subject to the

medicare psychiatric reduction, the lower of:
(i) the medicaid allowed amount; or
(i) the medicare allowed amount, less the medicare paid

amount; _
(d) for services to recipients eligible to receive both

medicare and medicaid benefits, an amount not to exceed the

medicare allowed amount in instances where the medicaid fee is

higher than the medicare allowable.
(19) For all purposes of this rule, the amount of the

provider's usual and customary charge may not exceed the

reasonable charge u sually and customarily charged to all payers.

(20) Reimbursement from medicaid may not e xceed an amount

which would cause total payment to the provider from both

medicaid and all other payers to exceed the medicaid fee.
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AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 , 53-6-113, 53-6-
131 and 53-6-141, MCA

37.86.105 PHYSICIAN SERVICES, REIMBURSEMENT/GENERAL
REQUIREMENTS AND MODIFIERS(1) through (2)(b) r emain the same.

(3) through (3)(b) remain the same.

(4) Reimbursement to physicians for physician-
administered drugs which are billed under HCPCS "J" and "Q"
codes is either according to a fee schedule established by the
department and updated at least annually based u pon the Montana
estimated acquisition cost or maximum allowable cost, as defined
in ARM 3%#82102— 37.86.1101 or the provider's usual and
customary charge, w hichever is lower. No dispensing fee is paid
to physicians.

(&) The maximum allowable cost limitation shall not apply
in those cases where the physician certifies in their own
handwriting that in their medical judgment a specific brand name
drug is medically necessary for a particular patient.
Acceptable certification statements are "brand necessary" or
"brand required. —"._ A check-off box on a form or a rubber stamp
is not acceptable.

AUTH: Sec. 53-6-113 , MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

37.86.610 THERAPIES, REIMBURSEMENT (1) re mains the same.

(2) Subject to the requirements of this ru le, the Montana
medicaid program pays the following for therapy services:
(a) through (a)(ii) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

37.86.705 AUDIOLOGY SERVICES, REIMBURSEMENT (1) remains

the same.

(2) Subject to the requirements of this ru le, the Montana
medicaid program pays the following for audiology services:

(a) through (a)(ii) remain the same.
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AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113 , MCA

37.86.1406 CL _INIC SERVICES, REIMBURSEMENT (1) through (2)
remain the same.

(3) Public health department services are reimbursed at
the lowest of the following:

X I Y . " bl I ned|

by (a)  the fees established by the public health
department; or

¢)— (b) _ reimbursement for either physician services,
provided in accordance with the methodologies described in ARM
37.85.212 and 37.86.105, or mid-level practitioner services,

provided in accordance with the methodologies described in ARM
37.85.212 and 37.86.205.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

37.86.1706 FAMILY PLANNING SERVICES, REIMBURSEMENT
(1) Reimbursement for family planning services is as
follows:
(a) and (b) remain the same.
(c) for local delegate agencies the lowest of the —
the provider's usual and customary
charge for this service or the department's fee schedule.
(2) The fees in the department's fee schedule for the
local delegate agencies are for each item or procedure the
average of the charges for that item or procedure submitted by
the delegate agencies during the preceding fiscal year. The
adjustments to the fee schedule based upon the a nnual averaging
may not exceed the adjustment for family planning services
authorized by the | egislature for that fiscal year. The fees in
the fee schedule for services provided by physicians or mid-
level practitioners may not exceed the fees avai lable for those
services set forth in ARM 37.86.105 or 37.86.205 and 37.86.212
(3) remains the same.

AUTH: Sec. 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

37.86.1806 PROSTHETIC DEVICES, DURABLE MED ICAL EQUIPMENT,
AND MEDICAL SUPPLIES, REIMBURSEMENT REQUIREMENTS

(1) Requirements for the purchase or rental of prosthetic
devices, durable me dical equipment, medical supplies and related
maintenance, repair and services are as follows:

(a) Subject to the requirements of this rule, the
department will pay the lowest of the following for prosthetic
devices, durable me dical equipment, medical supplies and related

maintenance, repair and services not also covered-by-medicare——————————————
feHh&reelprenti

(i) and (ii) remain the same.

b bi I . ¢ i et
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medicare.

(c) through (f) remain the same in text but are renumbered
(b) through (e).

(2) through (7) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 , 53-6-113 and 53-
6-141, MCA

37.86.1807 PROSTHETIC DEVICES, DURABLE MED ICAL EQUIPMENT,
AND MEDICAL SUPPLIES, FEE SCHEDULE (1) remains the same.

(2) The department's fee schedule, referred to in ARM
37.86.1806(1), for items other than wheelchairs and wheelchair
accessories, shall include fees set and maintained according to
the following methodology:

(a) remains the same.

(b) Upon review of the aggregate number of billings as

provided in (2)(a), the department will establish a fee for each

item which has been billed at least 50 times by all providers in

the aggregate during the previous 12-month period. The

department shall set each such fee at 90% of the average charge
billed by all providers in the aggregate for such item during

such previous 12-month period. For purposes of determining the

number of billings and the average charge, the department will
consider only those bilings that comply with ARM
37.86.1806(1)(c) ——(b) .

(b)(i) through (4)(b) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-111, 5 3-6-113 and 53-
6-141, MCA

37.86.2005 OPTOMETRIC SERVICES, REIMBURSEMENT

(1) Subject to the requirements of this ru le, the Montana
medicaid program pays the following for optometric services:
(a) through (a)(ii) remain the same.

AUTH: Sec. 53-6-113 , MCA
IMP: Sec. 53-6-101 , 53-6-113 and 53-6-141, MCA
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37.86.2207 EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND
TREATMENT SERVICES (EPSDT), REIMBURSEMENT (1) Reimbursement
for an EPSDT service, except as otherwise provided in this rule,
is the lowest of the following:

(a) the provider's usual and customary charge for the
service; or

b}y the —amount allowable for the same service under
reciptent; or

e} (b) _ the reimbursement determined in accordance with
the methodologies p rovided in ARM 37.85.212 and 37.86.105 except
for the by-report method.

(2) through (10) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

37.86.2605 AMBULANCE SERVICES, REIMBURSEMENT (1) Except
as provided in (3), the department pays the lowest of the
following for ambulance services:
(a) the provider's usual and customary charge for the
service; or
b}y the —amount allowable for the same service under
¢ (b) the amount listed in the department's fee
schedule.
(2) through (4) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

37.86.4413 RURAL HEALTH CLINICS AND FEDERALLY QUALIFIED
HEALTH CENTERS, REIMBURSEMENT FOR OTHER PROVIDHBASED ENTITIES
AND FOR INDEPENDENT ENTITIES (1) through (9) remain the same.

to medicare.
(12) through (12)(b)(iii) remain the same in text but are
renumbered (10) through (11)(b)(iii).
(c) The interim rates determined under this rule are
temporary rates and are subject to adjustment and settlement as

provided in (12) (11) (b) and ARM 37.86.4420 upon retrospective
determination of the provider's all-inclusive core and other
ambulatory service rates per visit as provided in (2) through

9).
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(22)(d) through (13) remain the same in text but are
renumbered (11)(d) through (12).

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

37.88.206 LICENSED CLINICAL SOCIAL WORK SERVICES,
REIMBURSEMENT1) remains the same.

(2) Subject to the requirements of this ru le, the Montana
medicaid program pays the following for licensed clinical social
worker services:

(a) through (a)(ii) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

37.88.306 LICENSED PROFESSIONAL COUNSELOR SERVICES,
REIMBURSEMENT1) remains the same.

(2) Subject to the requirements of this ru le, the Montana
medicaid program pays the following for licensed professional
counselor services:

(a) through (a)(ii) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

37.88.606 LICENSED PSYCHOLOGIST SERVICES, REIMBURSEMENT

(1) remains the same.

(2) Subject to the requirements of this ru le, the Montana
medicaid program pays the following for licensed psychologist
services:

(a) through (a)(ii) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

37.88.907 MENTAL HEALTH CENTER SERVICES, REIMBURSEMENT
(1) Medicaid reimbursement for mental health center

services shall be the lowest of:
(a) the provider's actual (submitted) charge for the

service;

b I : ; leductibl I ) :
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femid chall il lioaid foo for o ce:
e} (b) _ the department's medicaid fee for the service as
specified in the department's medicaid mental health fee
schedule.
(2) through (2)(h) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP:  Sec. 53-6-101 and 53-6-113, MCA
3.  OnAugust?9, 2001, the Department of Public Health and

Human Services adopted amendments to the Medicare/Medicaid
cross-over pricing amendments on page 1476 of the 2001 Montana
Administrative Register, issue number 15. The Department
proposes to apply the amendments retroactively to dates of

service beginning July 1, 1999, however, this was not indicated
in the previous notice. The amendments proposed in this notice
are the same as those adopted and are not intended to make any

substantive changes to the rules as adopted on A ugust 10, 2001.

The retroactive applicability date is intended to reflect the
Department's practice and will have no adverse effect on the
services or benefits provided. The Department developed the
Medicare/Medicaid cross-over pricing methodology reflected in
these rules beginning with dates of service July 1, 1999 and
after. Since the payment methodology was developed on an
ongoing basis, the minimal rate increases provided by these
rules were allocated and disbursed in the years claims were
submitted. Consequently there is no fiscal impact from the
retroactive applicability date.

4. In these rules, the Department is proposing revision
of the Medicare/Medicaid cross-over pricing methodology. In
general, the proposed amendments only affect claims for mental
health services and claims with Medicare deductibles. The
Department's current methodology is acceptable for claims that
have Medicare coinsurance because the reimbursement amounts
result in the same payment. Therefore, the proposed rules would
not affect those claims.

The proposed amendments would conform Medicare/Medicaid cross-
over pricing methodology to regulations promulgated by the
Health Care Financing Administration (HCFA) at 42 CFR 447.15,
which limit participation in the Medicaid program to providers

who accept, as payment in full, the amounts paid by the
Department plus any deductible, coinsurance or copayment
required by the State Medicaid Plan. The proposed rule changes
are necessary to pr eserve federal financial participation in the
Montana Medicaid p rograms under the Balanced Budget Act of 1997
(Pub. Law No. 105-33) and sections 1902(n) and 3909 of the
Social Security Act.

Medicare/Medicaid cross-over claims are claims for medical
services in which both the Medicare and Medicaid programs are
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potentially liable because the recipient of medi cal services is
entitled to Medicare and is also (a) eligible for Medicaid; (b)
eligible for the Qualified Medicare Beneficiary program (QMB);

or (c) eligible for both QMB and Medicaid. QMB is a program

under which Medicaid pays the recipient's Medicare premiums,

coinsurance and deductibles. A Medicaid recipient may be

required to pay a Medicaid copayment as provided in ARM
37.85.204.

The proposed amendments are necessary to accommodate the
processing of claims for mental health services by the

Department for dates of service beginning July 1, 1999. On that

date, the Department's contract with Montana Com munity Partners
for Mental Health Managed Care terminated and the duty to

process claims for mental health services for Medicaid

recipients and certain other eligible low-income individuals

returned to the Department.

Under current rules, when a recipient is eligible for both

Medicare and Medicaid, Montana Medicaid reimburses the lowest

of: (a) the provider's actual submitted charge for the service;
(b) the amount payable by Medicare for the same service (which

is generally less than the Medicare allowable amount); or (c)

the Department's Me dicaid fee for the specific service. To meet

HCFA compliance criteria, the Department must reimburse up to

the provider's charge or the Medicare or Medicaid maximum

allowable limit (rate), as defined at ARM 37.83.802(12),

whichever is less.

The alternative to the proposed amendments would be to ignore

HCFA compliance criteria and risk loss of federal financial

participation. Maintenance of disparate Medicaid and Medicare

rates for mental health services and claims with Medicare

deductibles could possibly risk loss of provider participation.
The Department finds this alternative unacceptable.

The Department estimates the fiscal effect of these rule

amendments will be an increase of $57,000.00 per annum in

overall Medicaid expenditures. This is not a significant rate

increase, and the D epartment anticipates no measurable change in
provider participation as a result of these rules.

Approximately 3,143 Montana Medicaid recipients are affected by
this amendment in t hat they are dually eligible for Medicare and

Medicaid and also receive mental health services.

5. Interested persons may submit their data, views or
arguments concerning the proposed action in writing to Dawn
Sliva, Office of Legal Affairs, Department of Pu blic Health and
Human Services, P.O. Box 4210, Helena, MT 59604-4210, no later
than 5:00 p.m. on O ctober 4, 2001. Data, views or arguments may
also be submitted by facsimile (406)444-1970 or by electronic
mail via the Internet to dphhslegal@state.mt.us. The Department
also maintains lists of persons interested in receiving notice
of administrative rule changes. These lists are compiled
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according to subjects or programs of interest. For placement on

the mailing list, please write the person at the address above.
6. If a person who is directly affected by the proposed

action wishes to express data, views and arguments orally orin

writing at a public hearing, that person must make a written

request for a public hearing and submit such request, along with

any written comments to Dawn Sliva, Office of Legal Affairs,
Department of Public Health and Human Services, P.O. Box 4210,
Helena, MT 59604-4210, no later than 5:00 p.m. on October 4,
2001.

7.  If the Department of Public Health and Human Services
receives requests for a public hearing on the proposed action
from either 10% or 25, whichever is less, of those who are
directly affected by the proposed action, from the
Administrative Rule Review Committee of the legi slature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a

hearing will be held at a later date and a notice of the hearing

will be published in the Montana Administrative Register. Ten

percent of those directly affected has been dete rmined to be 32
based on the 3,143 individuals covered by Medicaid and Medicare

or who are QMBs also covered by Medicaid.

/s/ Dawn Sliva /s/ Gail Gray
Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State August 27, 2001.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the proposed

amendment of ARM 44.15.102 and )
44.15.103 regarding filing fees )
for notary public licensure, ) NOTICE OF PUBLIC HEARING

bonding requirements and new rule )

for notarial acts under federal )
authority and foreign notarial )

acts )

TO: All Concerned Persons

1. On September 27, 2001, a public hearing will be held at
10:00 a.m. inthe S ecretary of State's Office Conference Room at
room 260 of the State Capitol, Helena, Montana, to consider the
proposed amendment of ARM 44.15.102 and 44.15.103 regarding
filing fees for Notary Public licensure, bonding requirements
and adoption of new rule for notarial acts under federal
authority and foreign notarial acts.

2. The Secretary of State will make reasonable
accommodations for persons with disabilites who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you request an
accommodation, cont act the Secretary of State no later than 5:00
p.m. on September 24, 2001, to advise us of the nature of the
accommodation that you need. Please contact Janice Doggett,
Secretary of State's Office, P.O. Box 202801, Helena, MT 59620-
2801; telephone (406) 444-2034; FAX (406) 444-3976; e-mall
jdoggett@state.mt.us.

3. The rules as proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

44.15.102 APP __ LICATION FEE (1) The applicant shall submit
a $20- $25 non-refundable application fee.

AUTH: Sec. 1-5-408, MCA
IMP: Sec. 1-5-408, MCA

44.15.103 NOTARY BOND (1) The applicant shall submit
with the application and fee, a bond from an approved bonding
company in the amount of $5000 $10,000 for the duration of the
period of the notary commission. The bonding company shall
notify the secretary of state’s office if the bond is canceled
or otherwise not honored.

AUTH: Sec. 2-4-201, MCA
IMP: Sec. 1-5-405, MCA
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4. The proposed new rule provides as follows:

RULE | FOREIGN NOTARY, APOSTILLE FEES AND FEDERAL

AUTHORITY (1) The applicant shall submit a $10 non -refundable
application fee.

AUTH: Sec. 1-5-408, MCA
IMP:  Sec. 1-5-607 and 1-5-608, MCA

5. State law requires that the fees of the Secretary of
State be commensurate with overall office costs. Fees for state
notaries have not been increased since 1993. The Montana
Legislature passed HB 443 that: increases the official notary
bond from $5,000 and $10,000; and provides the Secretary of
State's office with a mechanism to recover costs to maintain
accurate information on notary licenses. The Secretary of State
determined that it was more efficient for the office and more
effective for the consumer to increase the application fee
instead of charging multiple fees for changes to notary
licenses.

6. The cumula  tive amount of the increase for all fees will
be approximately $24,000 affecting approximately 2,466 people.

7. Concerned persons may present their data, views, or
arguments, either o rally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Janice
Doggett, Secretary of State's Office, P.O. Box 202801, Helena,
Montana 59620-2801, or by e-mailing jdoggett@state.mt.us, and
must be received no later than October 4, 2001.

8. Janice Dog gett, address given in paragraph 7 above, has
been designated to preside over and conduct the hearing.

9. The Secretary of State maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
regarding administrative rules, corporations, elections,
notaries, records, uniform commercial code or combination
thereof. Such writ ten request may be mailed or delivered to the
Secretary of State's Office, Administrative Rules Bureau, 1236
Sixth Avenue, P.O. Box 202801, Helena, MT 59620 -2801, faxed to
the office at (406) 444-5833, e-mailed to klubke@state.mt.us, or
may be made by completing a request form at any rules hearing
held by the Secretary of State's Office.

10. The bill sponsor notice requirements of 2-4-302, MCA
apply and have been fulfilled.

11. These rules will be effective October 12, 2001 and
will be applied retroactively to October 1, 2001.
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/sl Bob Brown
BOB BROWN
Secretary of State

/s/ Janice Doggett
JANICE DOGGETT
Rule Reviewer

Dated this 27th day of August, 2001
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 4.14.301, )

4.14.302, 4.14.303, 4.14.305, )
4.14.306, 4.14.307, 4.14.308, )
4.14.309, 4.14.310, 4.14.311,)
4.14.312,4.14.313, 4.14.314,)
4.14.315, 4.14.316 and
4.14.601 relating to loan )
qualifications )

TO: All Concerned Persons

1. On July 19, 2001 the Department of Agriculture
published notice of the proposed amendment of ARM 4.14.301,
4.14.302, 4.14.303, 4.14.305, 4.14.306, 4.14.307, 4.14.308,
4.14.309, 4.14.310, 4.14.311, 4.14.312, 4.14.313, 4.14.314,
4.14.315, 4.14.316 and 4.14.601 relating to loan
gualifications at page 1231 of the 2001 Montana Administrative
Register, Issue Number 14.

2. The agency has amended ARM 4.14.301, 4.14.302,
4.14.303, 4.14.305, 4.14.306, 4.14.308, 4.14.309, 4.14.310,
4.14.311,4.14.312, 4.14.313, 4.14.314, 4.14.315, 4.14.316 and
4.14.601 as proposed.

3. The agency has amended ARM 4.14.307 with the
following changes, stricken matter interlined, new matter
underlined:

4.14.307 LOANS TO BEGINNING FARMERS/RANCHERS AND SECURITY

ARRANGEMENT@) Loans to beginning farmers/ranchers involve
the financial institution, beginning farmer/rancher, and the
authority. The program involves either the sale of the

individual industrial development bonds, to individual

financial institutions or a public bond sale to provide funds

for an aggregation of loans.

(2)  The authority will make the loan to the eligible
beginning farmer/rancher and the financial institution will
purchase the bond as an investment or the loan will be made
from a portion of an aggregate bond sale. To facilitate the
servicing of the loan the financial institution and the
authority will enter into an agency relationship whereby the
financial institution agrees to act as agent and fiduciary for
the authority for all purposes in connection with servicing the
loan.

(3)  The financial institution will make its own security
evaluation of the loan and the beginning farmer's/rancher's
ability to repay principal and interest payments. The interest
rate and other conditions of the loan are set by the financial
institution. The interest rate may be either variable or fixed
for the term of the loan as long as the method for determining

Montana Administrative Register 17-9/6/01



-1724-

the rate is contained in the loan agreement and the rate is
reasonable as determined by the authority.

2} (4) _ In no case may the loan repayment period (term)
exceed 30 years. The principal and interest shall be limited
obligations, payable solely out of the revenue derived from the
debt obligation, collateral, or other security furnished by or
on the behalf of the beginning farmer/rancher (a co-signer on
the note is permissible).

(5)  The bond which is issued by the authority is a non-
recourse obligation. The principal and interest on the bond do
not constitute an indebtedness of the authority or a charge
against its general credit or general fund. It should also be
noted that any recording or filing fees associated with the
loan will be paid by the beginning farmer/rancher or financial
institution not the authority.

REASON: At the suggestion of the Secretary of State's
office, this rule was broken into smaller segments for ease of
reading.

3. No comments or testimony were received.

By: /s/ W. Ralph Peck

Ralph Peck
Director

/s/ Tim Meloy

Tim Meloy, Attorney
Rule Reviewer

Certified to the Secretary of State August 27, 2001.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the
adoption of new rules |
through IV, amendment of
ARM 12.9.601, 12.9.602,
12.9.604, 12.9.605,
12.9.701, 12.9.702,

)" NOTICE OF ADOPTION,

)
12.9.703, 12.9.704, and )

)

AMENDMENT AND REPEAL

12.9.705, and the repeal of )
ARM 12.9.603 pertaining to

the upland game bird )
release program )

TO: All Concerned Persons

1. OnJuly 19, 2001, the Department of Fish, Wildlife
and Parks (department) published notice of the proposed
adoption, amendment, and repeal of the above stated rules at
page 1280 of the 2001 Montana Administrative Register, Issue
Number 14.

2. The department has adopted new rule | (ARM
12.9.611), new rule 1l (ARM 12.9.608), new rule IV (ARM
12.9.606), amended ARM 12.9.605, 12.9.701 and 12.9.703, and
repealed ARM 12.9.603 exactly as proposed. The department
has adopted new rule Il (ARM 12.9.615) and amended ARM
12.9.601, 12.9.602, 12.9.604, 12.9.702, 12.9.704, and
12.9.705 with the following changes, stricken matter
interlined, new matter underlined:

NEW RULE 1ll (ARM 12.9.615) SUPPLEMENTAL FEEDING

(1) In—the—ease—et—an—emergeney—srtuatren_—bemg—

teThe department may enter |nto agreements with mdrvrduals
organizations, or other agencies to provide supplemental
feeding for upland birds during extreme weather events
Supplemental feeding will be considered on a case-by-case
basis. The threat posed to the upland game bird population
will be evaluated on a county-wide basis. The department
will use the following gquidelines to determine when
supplemental feeding should occur:

(a) a severe winter storm where 90% or more of the
naturally occurring food sources are covered with snow and
ice, and conditions are such that the upland birds are
unable to obtain food for a period of five or more days; or

(b) the affected area is large enough that it presents
a serious threat to the viability of the population within
the county.

(2)  Supplemental feeding will be done only within
areas 1/4 miles or closer to winter cover. Winter cover
includes but is not limited to the following examples:
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(a) minimum three row uncultivated shelterbelt
comprised of trees five years or older;
(b) minimum  four row uncultivated shelterbelt

comprised of shrubs and trees;
(c) woody drainages;
(d) river or stream courses ungrazed by livestock for

at least the previous 12 months; and
(e) cattail sloughs ungrazed by livestock for at least

the previous 12 months.
(3) The department shall not enter into agreements for

supplemental feeding on lands leased or closed for hunting,

on shooting preserves, or during open pheasant season.
(4) Feeding will stop when conditions moderate.
(5) No feeding operation may begin after March 30.

AUTH: 87-1-249, MCA
IMP: 87-1-248, MCA

12.9.601 DEPARTMENT AUTHORIZATION OF PROJECTS (1) The
department may authorize organizations or individuals to
participate in the wupland game bird release program
following the submission of a written application describing
the proposed project on forms provided by the department and
a review of that application. All applications must include
the following information:
(a) through (f) remain as proposed.
(g) specific cover types and their percentages shall

be provided with a habitat map or be delineated on a habitat
map, (speeciying-types-and-percentagesjor—— natural resource
conservation service (NRCS) conservation plan, or aerial
photo covering the land on which the birds are to be
released;

(h) the number of acres at the release site; and

(i) any other information deemed relevant by the
department which is included on the project application
form.

AUTH: 87-1-249, MCA
IMP: 87-1-248, MCA

12.9.602 REQUIREMENTS OF PROJECTS INVOLVING PHEASANT

RELEASES (1) The department will not authorize
participation in the upland game bird release program for
pheasants unless the proposed project meets the following
requirements:

(a) through (h) remain as proposed.

(i) all—— within one mile of each release sites—— habitat
must centain—— be available that consists of at least 10%
permanent winter cover as described in ARM 12.9.615(2) , 25%
idle cover such_as undisturbed residual vegetation 10 or
more inches high and 10% food sources, such as cultivated

grain,  to be considered for authorization;
() conservation reserve grass-legume planting may be

considered as idle cover provided the planting has not been
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mowed or grazed by livestock in the preceding 12 month
period;

() through (D(iii) remain the same, but are
renumbered (k) through (m)(iii).

(m) sites will be inspected by department personnel
to determine the number of birds that may be released. This
number will be determined by:

(i) the-acres-of the-least represented-ormest-limiting———————————

reguire—d-habitat component-within-a-one——-mile radius of the ———
release—site—— the required habitat component (weedy— winter
cover, nesting—cever—of—— idle cover, food sources) that
occupies the fewest acres within one mile of the site
release ; and
(i) the number of birds that the area will support
assuming one bird will require approximately three acres of
habitat within a one-mile radius of the release site and
there is a 60% mortality rate of released birds;
(n) banding of birds will be required in specified
study areas and will be done by the department prior to
release;
(o) all releases must be verified at the time of
release by a department employee who will submit the
verification form signed by the landowner for payment to the
landowner or their designee; and
(p) no— sites _ may be stocked more-than—three-times-ih—————

warrant—reconsideration——— for_a period of five consecutive
years. If a viable population is not established during
that period, the department will no longer consider the site
as being capable of supporting populations and will not fund
any additional releases unless habitat changes are made that
would make the site more suitable for the establishment of a
viable population; and

(g) __in the case of extreme weather conditions, the
department will evaluate the area pursuant to ARM 12.9.615
to determine if the department will authorize the continued
stocking of sites currently being used for an additional
five years.

(2) For good cause shown, the department may waive any
requirement listed in (1).

AUTH: 87-1-249, MCA
IMP: 87-1-248, MCA

12.9.604 PAYMENT BY DEPARTMENT (1) The department
will pay authorized pheasant release projects for live birds
released in compliance with all the provisions of this
subchapter at a rate equivalent to the average cost of 10 to _
14 10 week old pheasants being raised and offered for sale
to the public by NPIP certified hatcheries or game bird
growers in Montana. The price will be determined by
surveying hatcheries and growers in March of each year. If
circumstances prevent the department from timely release of
birds contracted for release at 10 weeks of age, the
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department will cover the additional expenses incurred by

the hatchery or grower on behalf of the department.

AUTH: 87-1-249, MCA
IMP: 87-1-248, MCA

12.9.702 PROJECT REQUIREMENTS (1) Projects must meet
the following requirements before the department may
authorize participation in the program:

(@) through (d) remain as proposed.

(e) all projects on private lands must be open to
public hunting for upland game birds for the duration of the
project. Reasonable use limitations on numbers of hunters
and areas to be hunted may be allowed; however, user fees
may not be changed—— charged . Projects located within a
leased or commercial hunting operation will not be
considered.

AUTH: 87-1-249, MCA
IMP: 87-1-248, MCA

12.9.704 REPORTING REQUIREMENTS (1) through (1)(f)
remain the same.

(2) The department will assist with preparation of
reports in the following ways:

(@) department personnel will develop a monitoring
schedule for all habitat enhancement projects; and

(b) the program coordinator will maintain a copy of
regional monitoring plans and annual status of projects
monitored and new projects added to the plan.

(3) _The department will compile an annual summary of

the birds released under the upland game bird release and

pheasant release programs, the release locations, and the

associated costs of those releases.
(4) The department will compile an annual summary of

projects undertaken under the upland game bird habitat

enhancement program, the types of projects entered into, and

the associated costs of those projects.

AUTH: 87-1-249, MCA
IMP: 87-1-248, MCA

12.9.705 PAYMENT BY DEPARTMENT (1) The department
will compensate individuals or organizations by cost-sharing
the actual costs incurred for completed upland game bird
habitat enhancement projects as set forth in a contract.
The department's share will be negotiated on an individual
project basis for cost-sharing projects. In-kind services
such as labor may be used for the programs participants'
portion of the cost-share.
(@) requests for payments must be accompanied by
invoices, receipts or similar proof of expenses;
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(b) all requests for payment must include verification
by department personnel that the work for which payment has
been requested has been completed. —;.and
(c) the department will cover no more than 75% of the
total cost of any upland game bird habitat enhancement
project entered into with a cooperator resulting in
improvements on property owned or controlled by that
cooperator.
(2) through (3) remain the same.
(4) For qualified upland game bird habitat enhancement
projects sponsored by individuals—er organizations, the
department may reimburse the sponsor for up to 10% of the
cost of the project and may cover up to 100% of the cost of
the material required for the project.
(@) requests for payment must be accompanied by
invoices, receipts or similar proof of expenses; and
(b) all requests for payment must include verification
by department personnel that the work for which payment had
been requested has been completed.
(5) The following are costs limitations under the
upland game bird habitat enhancement program:
(a) department costs for any project may not exceed
$100,000 without commission authorization, and no project
will be funded for more than $200,000;
(b) department expenses on any project for purchase of
land;— buildings, — or equipment will not exceed $25,000, _ and
all equipment purchased by the department will remain
property of the department; and _
(c) the department will cover no more than 50% of the
cost of wells, pipelines, and roads; and

(e)—the-department-will-cover-ne-more-than75%oft——————————he
tetal—eest—ef—apw—a@and—game—@;d—habﬁa{—enhaneememi
project.

AUTH: 87-1-249, MCA

IMP: 87-1-248, MCA

3. The department received 10 written and 7 oral
comments regarding this rulemaking. With one exception all
persons commenting supported portion of the rules and
offered alternative recommendations to other portions of the
rules. Based on the public input received the department
determined that with the changes made, these rules would
allow the department to implement the programs as described
in SB 304. It is the desire of the department to keep these
rules in place over a period of time to evaluate if the
rules are achieving the objectives of the upland game bird
program. The department’s responses to the adverse comments
or comments suggesting changes appear below:

COMMENT % One individual asked what recourse the
public has if the department ignores the rules adopted.

Montana Administrative Register 17-9/6/01



-1730-

RESPONSE The department is obligated to follow the
rules adopted unless, as stated in ARM 12.9.602(2), in the
case of pheasant releases, the department may "for good
cause" waive any of the requirements. If a person believes
the department is not following the rules as adopted, they
can file a complaint with the Environmental Quality Council
stating the nature of the rule violation. That body will
investigate and, if the complaint is justified, require that
the department make adjustments to the program to bring it
into compliance with the rules.

COMMENT 2 One individual wanted to know what
assurances the public has that the department will accept
and implement recommendations into the new rules.

RESPONSE The department considers all comments that
it receives. The department intends to implement the
program in the best possible manner and be in compliance
with the statute as laid out in SB 304. However, neither
rule nor statute requires the department to implement every
suggestion into the new rules. Some comments received may
be outside the scope of the department's authority and may
not be feasible to implement due to funding, workloads, or
are in conflict with one another.

COMMENT 3 Four individuals wanted the department to
require that all upland game bird releases consist only of
wild/free ranging stock as is required for turkey releases.

RESPONSE Montana currently supports large enough
populations of wild/free ranging turkeys that trapping and
transplant operations are possible. Turkey populations also
grow to levels where they may become a nuisance to
individual landowners that request removal of these birds
due to depredation and damage. On the other hand, pheasants
are not currently a source of damage or depredation on
private land and therefore, private landowners are reluctant
to allow the department to trap and take wild pheasants from
their property. Few public lands provide a large enough
surplus for trapping and any surplus would not provide
consistent trapping opportunities over time.

Also, under the provisions of SB 304, the department is
required to meet annual spending requirements for releasing
upland birds. Given the few opportunities to trap and move
wild pheasants these requirements could not be met on an
annual basis if the department were only allowed to trap and
move wild pheasants from a limited source.

COMMENT 4 Three individuals believed that adjacent
landowner consent should be required for pheasant releases.

RESPONSE Adjacent landowner consent is not required
for pheasant releases because pheasants typically do not
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cause damage or depredation as turkeys can. Additionally,
pheasant releases take place in areas with enough available
habitat to accommodate some level of public hunting.

COMMENT 5 Another individual commented that funding
of pheasant releases should be on a year-by-year basis with
no carry-over or accumulation of the stocking funds.

RESPONSE SB 304 made no provision for moving
unexpended funding from this portion of the program to other
program elements. Consequently, monies earmarked for upland
bird releases on an annual basis that are not expended will
accumulate until a change is made in the legislation that
will address this issue.

COMMENT 6 Five individuals commented that the
department must create criteria for determining “"extreme
winter conditions.”

RESPONSE The department agrees with this comment and
made amendments to new rule Ill (ARM 12.9.615) to clarify
"extreme winter conditions."

COMMENT 7 Two individuals commented that round bales
should be used to supplement feed and that the department
should provide food plots in these areas.

RESPONSE The department will provide for the use of
round bales of barley hay or other suitable grain/hay mixes
when they are available, however, a requirement to only use
this type of supplemental feeding would be too restrictive
and not accomplish the intent of the legislation. The
department will also make efforts to increase the
availability of winter food plots if necessary in areas
where supplemental feeding is needed to sustain viable
populations. In most cases, the lack of winter cover is the
problem, not the lack of available food source. Problems
arise when the stubble or any standing crop remaining is
covered by snow or ice, and birds are prevented from using
these areas as a food source.

COMMENT 8 One individual commented that the
requirement for legal descriptions, maps, and aerial photos
of the release site and the delineation of habitat types is
too time consuming for people releasing the birds. This
individual stated that these individuals are the ones
filling in the applications.

RESPONSE These maps and aerial photos provide
necessary information. They are tools that help determine
the carrying capacity of the release site. They also assist
the department in finding the site when conducting
evaluations and when supervising the releases.
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COMMENT 9 Four individuals thought the legal
description should include the actual release site and the
habitat structure within a one-mile radius.

RESPONSE The rule already requires a legal
description of the release site at ARM 12.9.601(1)(e) and a
habitat map or aerial photo of the site at ARM 12.9.601(1)

(9).

COMMENT 10 Three individuals thought that ARM
12.9.601(1)(g) should be clarified to provide for a
definition of the habitat complex, including inventory of
types and percentages.

RESPONSE Requiring an inventory of habitat types is
unnecessary because the department inspects these sites in
order to determine the number of birds that the site will
accommodate. Because conditions can vary widely between
years on some of these sites and cropping patterns may
change, the depiction of habitat structure may be outdated
on any materials the department could request from the
landowner.

COMMENT 11 Three individuals raised concern that ten-
week old birds may be too young.

RESPONSE Information gathered in several different
studies and presented in D.L. Allen’s book, Pheasants of

North America (1956, Stackpole publishing; Harrisburg
Pennsylvania) indicate that survival rates for pheasants did

not increase once the birds attained ten to twelve weeks of

age (p. 72-73). Ten-week old birds are also less expensive

to obtain and more birds can be raised in less space than is
required by older birds. Additionally, studies have shown

that once the birds get older, they become more aggressive
with each other and mortality rates may increase.
Therefore, the department determined that ten weeks is the
best age for release.

COMMENT 12 Three individuals questioned whether the
release would take place if some of ten-week old birds are
not fully-feathered.

RESPONSE The release would still take place, but the
department will only pay for those birds that meet the
standard set out in the rules. The rule requires that the
birds be ten weeks old at release and fully feathered
pursuant to ARM 12.9.602(1)(c).

COMMENT 13 One individual stated that prior rules
established that there would be no releases of pheasants in
either Richland or Roosevelt counties with the intent of
studying the effects of planting birds. This individual
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thought that given the time that has elapsed these counties
should be open to pheasant releases.

RESPONSE Legislative audit requires program

monitoring. Three counties, Richland, Roosevelt and Fergus,

have been excluded from pheasant releases in the past as a
control for monitoring purposes. Data gathered on these
counties will be a part of the monitoring program for
pheasant releases that the department has been developing.
The department will continue to leave them out of the
pheasant release portion of the program to continue to serve

as control areas for monitoring program effectiveness.

COMMENT 14 Three individuals stated that the term
"release site" needs to be defined to determine whether it
is the actual site of the release or the land within a one-
mile radius of the release.

RESPONSE The department recognizes the deficiency of
the definition and has added language to ARM 12.9.602(1)(i)
to clarify that certain habitat must exist within one mile
of the actual site where birds are released.

COMMENT 15 One individual suggested language to
clarify in ARM 12.9.602(1)(i) the definition of "permanent
winter cover."

RESPONSE The department concurs with this comment and
incorporated the suggested language into the rule.

COMMENT 16 An individual commented that ARM
12.9.602(1)(m)(i) should include definitions of the terms
"least represented” and "most limiting required habitat
component.”

RESPONSE The department concurs with this comment and
added language to define and clarify "least represented” and
"most limiting required habitat component.”

COMMENT 17 One individual stated that it was
unreasonable for the department to pay for the 60% of the
birds that are expected to die as referenced in ARM
12.9.602(1)(m)(ii).

RESPONSE The department will pay for birds that meet
the standard of the proposed rule. If those birds
subsequently die after release, the department will not have
the means to recover, nor does the program allow for the
recovery of the money paid for the birds that have died.
While high losses of pen-reared birds are acknowledged, the
use of pen-reared birds is the only option available to the
department to comply with the requirements of the statute
because Montana does not have a consistent source of wild
pheasants for trapping.
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COMMENT 18 One individual commented that one bird per
approximately three acres of habitat seems like a lot of
ground for one bird, especially with the significant
mortality rate.  This individual wanted to know what
scientific evidence the department used to make that
determination.

RESPONSE Data were taken from 23 studies done in good
to excellent pheasant habitat in western and midwestern
states during the period of 1940 to 1990. The studies
gathered information on numbers of nests per hectare or
acre. These 23 studies indicated that on average, in good to
excellent habitat, researchers found one nest for every 21
acres of yearlong habitat. These studies were conducted
across a variety of habitats and results were influenced by
a wide variety of climatic conditions that when combined are
believed to represent the "average" number of acres of year-
long habitat associated with one nesting hen pheasant. This
does not mean a person would have to search 21 acres to find
one nest in any given area; it does mean that when the
diversity of habitats that make up year-long range for
pheasants is considered, on average, one nest should be
found for every 21 acres of year-long habitat where it is in
good to excellent condition.

Data were also taken from six studies conducted in the
midwest where broods were surveyed during midsummer,
approximately eight weeks following the hatch. Survey areas

were again in good to excellent habitat and spanned several

years with their associated climatic conditions. The data
indicated that on average one could expect to see 6.3 chicks

per hen in good to excellent cover approximately eight weeks

after hatching. References for the data are given in
Bibliography 1 at the end of this rule notice.

Using the information from these studies, the department
made the following calculations to ascertain an approximate
number of pheasant chicks that could be expected to be found
in good habitat at eight weeks of age:

Acres of yearlong habitat per nest 21
Average brood size at eight weeks 6.3
Average acres of habitat / chick  3.33

The above analysis indicates that at midsummer, good
pheasant habitat will support approximately one eight week-
old chick for every three acres of yearlong habitat.

Over stocking the habitat would be detrimental to both
resident and introduced birds and result in higher mortality
rates and additional expenses as excess birds would be
forced into less secure or lower quality habitat. Crowding
results in increasing the potential for disease transmission
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and higher mortality associated with competition for food
and space.

Upon request, the department will provide summaries of the
information gathered from the studies referenced here.

COMMENT 19 Several people commented that there should
be some type of monitoring of the birds, such as banding the
birds, indexing the site, spring crow count surveys, mid-
winter sex ratio, or winter cover use surveys. This
monitoring would measure the effectiveness of the release
program.

RESPONSE The department has been directed by the
legislative auditor’s office to develop a monitoring plan
for the wupland game bird program. The department is
currently developing this plan and will be monitoring the
success or failure of this program. However, due to limited
availability of personnel and time constraints it will not
be possible to monitor every release, nor does the
department believe it is necessary to do so in order to
qguantify the effectiveness of the program. Monitoring will
begin more intently in 2002 after the rules have been
adopted and will be based on both the use of banded birds
and current and/or newly established population surveys or
crow counts. Many releases are expected to occur on lands
enrolled in block management where there is a better
opportunity to collect data on hunter numbers and hunter
success than has been available in the past. In addition,
funding for program administration will allow for more
effective monitoring than was previously possible.

COMMENT 20 One individual commented that
participating landowners should be required to report
numbers of hunters, hunter days, and hunter success to allow
effective monitoring of the program.

RESPONSE In many cases, the persons participating in
this program may not necessarily be residents on the
property where releases take place. This poses a problem
for collection of this type of information by the landowner.

It is the department’s intention to use information obtained
through releases on the block management areas or other
landowners willing to gather this information.

COMMENT 21 One individual commented that a department
biologist or game warden should verify releases.

RESPONSE In some cases, due to constraints on time
and availability, a biologist or game wardens may not be on
site during each release. Therefore, it may be necessary to
hire individuals to oversee different parts of this program.
In those cases, department personnel will train the
individuals on any technical aspects of their duties.
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Additionally, department personnel will oversee all of the
activities carried out by hired individuals.

COMMENT 22 Two individuals questioned why the rule
limits stocking to no more than three times in a five year
period when, If survival rates are as poor as the department
asserts, the areas could probably be stocked more generously
and more frequently. One of the individuals wondered what
data the department used as the basis of this decision.

RESPONSE Senate Bill 304 specifically states that the
intent of this program is to establish viable pheasant
populations. Little data are available on the numbers of
birds originally released by most states in establishing
populations. There are accounts that indicate that at
several sites only a few birds were released and that some
large populations were started with a only a few initial
releases. Studies were done in states such as South Dakota,
Colorado, Utah, and Nebraska and the results of the studies
indicated that the high population of pheasants of the
North-Central region was the result of introducing a few
pheasants into suitable habitat where they multiplied
rapidly. Continued artificial stocking was not necessary. A
bibliography reflecting some of the studies used in
determining this criteria is found in Bibliography 2 at the
end of this rule notice.

Evidence does exist that in good habitat populations do
become established following one transplant:

Fall release of 2,465 F1 @ generation pheasants as
made in September and October 1970. Birds were
concentrated within 2 miles of the release site,

but ranged as far as 21 miles away. The stocking
resulted in a good population within 3 miles of

the release site the first year with slight
expansion the next year. (Habitat condition on the
areas was somewhat favorable - 70% row crops, 8%
pasture, 6% hay, 16% idle and other uses). May, J.

F. 1973. "Survival of pen-reared ring-necked
pheasants released in southeast Iowa." M.S.
Thesis, lowa State Univ., Ames. 121 pp.

(*)F1 refers to the first generation of chicks produced
by wild stock.

Over 2,500 female F1 generation pheasants
were released at three sites in northern lowa in
October, 1978 and 1979. Winter flush counts,
spring crowing and roadside counts, and summer
roadside counts were utilized as indices to the
pheasant populations at the release sites. There
was a significant positive correlation between
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August roadside counts and winter flush counts at
the Brushy Creek area but not at the other areas.
Cock calls were not significantly correlated with
other population indices on any area. Stocking of

female F1 generation progeny did not significantly

increase the populations on any of the three

release sites. Populations on the release sites

fluctuated in the same pattern that occurred with

pheasants on surrounding private land where no

birds were stocked. August roadside counts on all
three study areas were significantly correlated
with August roadside routes from the entire Cash
Grain Region. Wild cocks were present in
sufficient numbers for reproduction without
stocking. Pheasant stocking in lowa is not
recommended in the future unless sufficient vacant
habitat exists that is spatially removed

existing populations. Possible alternatives to
increase pheasant numbers in northern lowa are
proposed. Rybarczyk, W. and J. B. Wooley, Jr.
1983. "Evaluation of supplemental pheasant
stocking in three isolated areas of potential
habitat." Comp. Rpt., Proj. No. W-115-R, Study No.

1. 16 pp.

While there are no hard and fast rules on the number of
years that a site should be stocked in order to establish a
pheasant population, the literature shows that single small
releases into good, vacant habitat have been highly
successful. It becomes obvious over a reasonable period of
time if a site is not suitable for the establishment of a
population when the releasing of birds does not result in a
self sustaining population. The issue is determining the
period of time necessary to artificially populate an area
before concluding that the area will not support a viable
population no matter how many pheasant transplants occur.
The department believes it has an obligation to provide a
cutoff where no more funding will be used in attempting to
populate an area that is not capable of supporting a
population. The department added language to ARM 12.9.602 to
change the number of times a site may be stocked from three
to five years. The language also addresses when a site
should be taken off the books until it can be shown the
habitat has been altered in a manner that would be
considered more suitable to the establishment of a viable
population.

COMMENT 283 An individual commented that the term
"unusual environmental conditions" needs to be defined.

RESPONSE By clarifying that if, after a period of
five years, a viable population is not established in a
release area, a site will no longer be considered as capable
of supporting a viable population unless habitat changes are
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made, the department eliminated the need to define "unusual
environmental conditions."” However, there is a need to allow
for releases to continue into approved habitat when
populations are lost due to weather conditions prior to the

end of the five year stocking period. ARM 12.9.602 will
reflect these changes.

COMMENT 24 An individual stated that by waiving any
one of the requirements in ARM 12.9.602(1) the Department
could jeopardize the goal of the program. This individual
believed that the criteria as spelled out in section (1)
should be adhered to completely by any and all participants.

RESPONSEThe intent of this program is the
establishment of viable pheasant populations. In order to
waive any requirement under this section, the department
would have to justify such an action. The intent of this
section is not to circumvent the requirements of the program
but to allow for the intent of the program to be carried out
under unforeseen circumstances not covered by these rules.

COMMENT 25 A number of individuals commented on the
age of the bird at release and wanted to know when the
department would determine the payment for the birds and how
it would be decided. Some commentors thought ARM 12.9.604
meant that the department would pay the 14-week-old price
for a 10-week-old bird.

RESPONSE The department recognizes that the use of
14-week-old birds to determine the payment for birds
obtained from commercial hatcheries was confusing. ARM
12.9.604 was changed by deleting the 10-14 week wording and
the department will use the price of 10 week old birds to
determine the price paid.

COMMENT 26 One individual expressed concern that the
department would arbitrarily increase the bird price to the
14-week-old price and pay growers that price.

RESPONSE With the adoption of the new language in ARM
12.9.602(1)(a) concerning the age of the bird at release,
the department may not arbitrarily or capriciously raise the
age of birds to be released without proceeding through the
formal rulemaking process, which includes public notice and
public input. The department will pay for the additional
expenses incurred by the hatchery or grower because of
circumstances that prevent the department from timely
release of the birds.

COMMENT 27An individual questioned why the department
jumped from paying a previously proposed payment of $4 per
bird for 14-week old birds to $6 per bird for ten-week old
birds.
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RESPONSE The department polled hatcheries and
pheasant raisers this spring to see how many would be
interested in supplying birds under this program. The 12
facilities that replied to the poll were then contacted and
asked for what price were they selling ten-week old standard
run pheasants. Prices ranged from $6 to $6.85 for ten-week-
old birds.

The department intends to expand the program through the use
of Block Management Areas and will encourage people to raise
and release birds. However, given the resistance of private
landowners to allow public hunting in good pheasant habitat
and the propensity for more and more of that habitat to be
leased for pheasant hunting, the department does not believe
there will be enough interest in a raise and release program
that can meet the spending requirements of the statute.
Therefore if this program is going to be expanded beyond the
northeast corner of the state, a ready market for purchasing
birds must be available to the department and a fair market
price will need to be paid.

COMMENT 280ne individual submitted specific language
which the individual recommended that the department add to
ARM 12.9.704. The language called for the department to
produce an annual report and delineated what should be in
that report. The individual wanted to assure the program
was fully evaluated and hunters, landowners and program
participants all benefited from it.

RESPONSE The department agrees that an annual summary
of program activities would be beneficial to both the
management of the program and persons interested in
activities undertaken by the programs. The department will
produce such a summary and added language to ARM 12.9.704 to
require the department to produce an annual summary. The
language also addresses what information will be included in
the summary.

COMMENT 29An individual noted that there seems to be
a contradiction in the payment allocation for the Upland
Game Bird Habitat Enhancement Program. In ARM 12.9.705(1),
the payment is stated to be set forth in a contract and the
department share would be negotiated on an individual
project basis for cost-sharing. In ARM 12.9.705(4), it is
stated the department may cover up to 100% of the cost of
materials plus up to 10% of the cost for development and
implementation of the project. In ARM 12.9.705(5)(d), it
states that the department will cover no more than 75% of
the total cost of any Upland Game Bird Habitat Enhancement
project. This needs to be clarified.

RESPONSEThe department recognizes that this may be
confusing and has made changes to the rule to alleviate
confusion.
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COMMENT 30 One individual commented that FWP should
not be buying land and the reference to buying lands should
be dropped from ARM 12.9.705(5)(b).

RESPONSE The department does not have authority to
purchase land under this program and therefore, will delete
the reference to 'land' in the proposed rule. ARM 12.9.705
will reflect this change.

COMMENT 310ne individual commented that ARM 12.9.706
should have been included in the rule notice.

RESPONSE Because no changes were proposed for ARM
12.9.706, it was not included with the proposed changes to
the ARM rules and is slated to remain as it currently
appears in the rules.
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BEFORE THE BOARD OF PSYCHOLOGISTS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 8.52.602, 8.52.604, ) AND ADOPTION

8.52.606, 8.52.608 and 8.52.616 )

pertaining to non-resident )

psychological services,

application procedures, required)

supervised experience,

examination and fees and the )

adoption of new rules pertaining)

to parenting plan evaluations )

TO: All Concerned Persons

1. On May 10, 2001, the Board of Psycholo gists published
a notice of proposed amendment and adoption of the above-stated
rules at page 744, 2001 Montana Administrative Register, Issue
Number 9. The hearing was held on June 15, 2001.

2. The Board has amended ARM 8.52.602, 8.52.604,
8.52.606, 8.52.608, 8.52.616 and adopted new rule | (8.52.901),
new rule Il (8.52.902), new rule Il (8.52.903), new rule IV
(8.52.904), new rule V (8.52.905), new rule VI (8.52.906), new
rule VIl (8.52.907) and new rule VIII (8.52.908) exactly as
proposed.

3. The Board received 5 written comments and no one
appeared at the hearing. The comments received and the Board's
responses are as follows:

COMMENT NO. I Three commentors addressed the preclusion of a
psychologist from serving in the dual role of evaluator under

the parenting plan evaluation and serving as therapist for the

child or the child's immediate family and the impact on rural
settings due to limited availability of mental health
professionals. The comments addressed the problem in rural
Montana with limited availability of psychologists. One comment
suggested striking that provision or placing a time limitation

upon counseling the child or family after preparation of the

plan of 3 months.

RESPONSE The Board has considered this comment and responds

that it is the Board's intent in this rule to keep the roles of
evaluator and therapist separate to avoid the conflict of
interest which it has seen arise in many situati ons. While the

Board recognizes the limited availability of psychologists in

rural Montana, the Board believes that the necessity for
impartiality in the development of the parenting plan evaluation
outweighs the drawbacks the rule encounters in rural Montana.

The Board further believes that therapeutic counseling or the
preparation of parenting plans may also be done for these
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patients in rural areas through other local mental health

professionals. The Board believes that the psyc hologist should
make the election to either participate in the case as evaluator

or therapist, but not as both.

COMMENT NO. 2 Two commentors stated that the section on
competency should be stricken as unnecessary as psychologists
are aware of their ethical and professional standards.

RESPONSE While the Board hopes it is the case that all

psychologists are aware of their ethical and professional

standards, many of the complaints received by the Board

regarding disciplinary matters indicate to the Board that this

is not the case in reality. The Board feels it is necessary to
reiterate these requirements in the rule.

COMMENT NO. 3 The commentor felt the requirement that
psychologists must take reasonable precautions in their handling
of children's disclosure of child abuse lacked substance and
requested the Board define "reasonable”.

RESPONSE The Board sees a wide range of potential situations

which could require the interpretation of whether or not a

psychologist has acted reasonably. Defining "re asonable" would
be too limiting under these circumstances. The Board believes

the word "reasonable” implies the need to use professional

judgment in address ing the specific situation and circumstances.

The Board also sees a need to focus on the need to evaluate the

situation thoroughly before acting.

COMMENT NO. 4 The commentor feels that it is unnecessary to
have a rule requiring psychologists to provide information
regarding appropriate community resources for victims of
domestic abuse, and wishes to see the language stricken from the
proposed rule or wishes to see the word "appropriate”
operationalized.

RESPONSE The rule was derived from discussions regarding the
obligation of a psychologist to make recommendations as to
appropriate treatment resources. The Board feels it is

necessary to include the rule to address the fact the complaints
received by the Board do not indicate this is being done in some

cases.

COMMENT NO. 5 The commentor suggested the subs titution of the

word "shall" for "must". The intent behind the comment was to
make the requirement more mandatory.

RESPONSE The use of the word "must” implies the imperative and
therefore the Board believes its use is appropriate. The word

"must" also complies with directives from the Legislative

Council in bill drafting to use the word "must" as opposed to

"shall". Therefore, the Board believes it is best to use the

word "must".
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COMMENT NO. 8 One commentor expressed concern about the use of
the specialized edu cational training and experience requirements
prior to conducting parenting plan evaluations and the potential
impact on the psychologist who may elect not to complete that
educational requirement.

RESPONSE The Board feels the criteria are gene ral educational
requirements for most psychologists and are necessary to perform

such evaluations. The Board believes these requirements are

generally included as a part of the doctoral tra ining education
for psychologists and can be augmented by widely available

continuing education on this subject. The Board does not feel

this would be cumbersome or difficult to achieve.

COMMENT NO. 7 One commentor recommended mandatory use of 3
specific tests.

RESPONSE The Board feels that limiting an evaluation to, or

requiring three specific tests would not be appr opriate for all
circumstances and the selection of tests should be performed by
the psychologist using his/her best professional judgment.

COMMENT NO. 8 One commentor addressed the issue of limits on
confidentiality in light of an unidentified Billings District

Court case in which the commentor stated that any court-ordered
parenting plan evaluation may be used in any legal hearing

without the parties permission. Another commentor stated that

the confidentiality rule is redundant because it is part of the
everyday practice of psychology.

RESPONSE The Board believes the language currently used in the

limits of confident lality rule covers the situation addressed by
the first comment. In addition, while the Board recognizes that
psychologists routi nely deal with confidentiality issues as part

of their practice, because of complaints received and the
special confidentiality issues involved in parenting plan
evaluations, the Board feels it is necessary to include these
requirements in the rule.

COMMENT NO. 9 One commentor questioned whether the Board was
micro-managing the profession and infringing on a psychologist's
right to determine or develop his/her own practice.

RESPONSE The Board rules are the first by any profession in
Montana to address standards for parenting plan evaluations.
Complaints received by the Board from the public indicate
continuing problems in this area of practice. The Board in
conjunction with representatives from the Montana Psychological
Association developed these regulations to respond to public
requests for uniformity and a level of professionalism in
preparing parenting plan evaluations. Further, these rules do
not impact the public=s right to choose their practitioner,
unless that practitioner is already involved in the case in a
separate capacity. In that situation, the Board believes
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professional standards require a separation of the roles.
Nothing in these rules will prohibit a psychologist in rural
areas from performing parenting plan evaluations, unless they
have that conflict of interest or do not have the minimal
education or training to prepare the plans.

COMMENT NO. 10 One commentor commented on the "fit" with the
child in relation to the best interests of the child standard.

RESPONSE The Board feels it is important to enunciate the

necessity to relate any diagnoses found in the family members to

the "fit" between each child and the parents; i.e. how do the

diagnoses affect the quality of parenting and the relationship

between parent and child. In addition, the Board felt it

necessary to include explanatory material regard ing issues that
may be encountered during parenting plan evaluations.

COMMENT NO. 11  One commentor questioned the need for
impartiality and indicated that the psychologist may make a
professional choice to be an advocate for a patient.

RESPONSE The purpose of the parenting plan evaluation is to

provide a court and the parties with an impartial evaluation of
the parents and the child(ren) to determine the best parenting

arrangement. A psychologist advocating for a patient cannot

provide an objective parenting plan assessment of all parties.

This rule does not preclude a psychologist from testifying on

behalf of a patient as an advocate.

COMMENT NO. 12 One commentor questioned the Board's role in
directing communication between the psychologist and others in
discussing information gathered during the parenting plan
evaluation.

RESPONSE The parenting plan evaluation and the information
gathered in preparing the evaluation are intended for use in
legal proceedings and as such must be equally available to all
parties and the court, however, discussion of the evaluation
beyond the parties and the court should require appropriate
releases.

COMMENT NO. 13 Two commentors questioned the necessity of
avoiding "significant involvements" with parties as precluding a
psychologist from conducting a parenting plan evaluation.

RESPONSE Because of the necessity to prepare an impartial and
objective parenting plan evaluation for the court and the

parties’ consideration, the professional should avoid

involvement in cases which raise the question of impartiality or

favoritism due to therapeutic or dual relationships. Further,

when testifying in court in the role of therapist and not as a

parenting plan evaluator, the psychologist should be restricted
to matters and facts of which the psychologist has professional
knowledge as a therapist.
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COMMENT NO. 14 One commentor contended that it is not the
Board's purview to delineate what data are collected and what
documentation is maintained.

RESPONSE It is not the Board's intent to layout requirements

of what is collected but to maintain minimal levels of

verification of the data that is collected to ensure accuracy

and to require documentation of what is collected and how it is
collected. This is necessary to allow the parties and the court

relying upon the parenting plan evaluations to ensure accuracy

and to allow the pr actitioner to support his/her findings should

the findings be challenged.

BOARD OF PSYCHOLOGISTS
MARIAN MARTIN, PHD
CHAIRMAN

By: /s/ MIKE FOSTER
Commissioner
Department of Labor and Industry

By: /s/ KEVIN BRAUN
Rule Reviewer

Certified to the Secretary of State: August 27, 2001.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 37.89.114
pertaining to mental health
services plan, covered
services

N N e’

TO: All Interested Persons
1. OnJune 21, 2001, the Department of Pu blic Health and
Human Services publ ished notice of the proposed amendment of the

above-stated rule at page 1040 of the 2001 Montana
Administrative Register, issue number 12.

2. The Department has amended ARM 37.89.114 as proposed.

3. No comments or testimony were received.

/s/ Dawn Sliva /s/ Gail Gray

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State August 27, 2001.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the ) CORRECTED NOTICE
adoption of new ) OF ADOPTION
rules regarding fees for )

records management )

microfilming, imaging and )

storage services )

TO: All Concerned Persons

1. OnJuly 5, 2001, the Office of the Sec retary of State
published a notice at page 1186, of the 2001 Montana
Administrative Register, Issue 13, of the adoption new rules
regarding fees for records management microfilmi ng, imaging and
storage services.

2. Thereason for the correction is that item (1)(i) tape
storage in vault (per inch) in Rule X (44.14.310), Fees for
Records Center Services is shown incorrectly as 0.055. The
corrected rule amendment reads as follows:

RULE X FEES FOR RECORDS CENTER SERVICES (1) The
following fees shall be charged for services provided for
records housed in the state records center:

(a) through (h) remain the same.

(i) tape storage in vault (per inch) 0.055 0.55
AUTH: 2-6-103, MCA

IMP: 2-6-201, 2-6-202, 2-6-203 and 2-6-206, MCA

3. Replacement pages for the corrected not ice of adoption

will be submitted to the Secretary of State on September 30,
2001.

/sl Bob Brown
BOB BROWN
Secretary of State

/s/ Janice Doggett
JANICE DOGGETT
Rule Reviewer

Dated this 27th Day of August, 2001
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VOLUME NO. 49 OPINION NO. 4
COUNTIES - Ability to levy additional mills to make up shortfall

in state reimbursement for light vehicle registration fees;

LOCAL GOVERNMENT - Ability to levy additional mi lls under Mont.
Code Ann. §15-10-420to raise amount assessed in property taxes

in prior year,;

MOTOR VEHICLES - Treatment of light vehicle registration fees

under statute providing additional mill authority to raise

amount of property taxes assessed in prior year;

TAXATION AND REVENUE - Ability to levy additional mills to make
up shortfall in state reimbursement for light vehicle

registration fees;

MONTANA CODE ANNOTED - Sections 7-6-2201, 15-10-420, 61-3-509;
MONTANA LAWS OF 1999 - Chapter 584, section 168;

OPINIONS OF THE ATTORNEY GENERAL - 48 Op. Att'y Gen. No. 24
(2000).

HELD: A local government may levy additional mills pursuant
to Mont. Code Ann. §15-10-420(1) (2001) sufficient to
make up the difference between the amount reimbursed
by the st  ate for light vehicle fees and taxes pursuant
to House Bill 124, section 1, and the amount of fees
and taxes assessed by the local government for
FY 2001.

July 31, 2001

Mr. Leo Gallagher

Lewis and Clark County Attorney
County Courthouse

228 Broadway

Helena, MT 59601

Dear Mr. Gallagher:
You have requested my opinion on the following question:

Pursuant to Mont. Code Ann. § 15-10-420 (20 01), may a
county include within its mill levy cap provided by

Mont. Code Ann. § 15-10-420(1) (2001) a sufficient

number of mills to account for the dif ference between

the amount distributed to the counties pursuant to HB

124, §1, as reimbursement for light vehicle fees

collected by the county, and the amount the counties

actually assessed in ad valorem light vehicle taxes

during FY 20017

Your question arises from the decision by the 1999 Montana

legislature to submit to the voters a referendum on the question
of whether the State should change from a system of ad valorem
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property taxes on light motor vehicles to a flat fee system.

1999 Mont. Laws, ch. 515; see __ 48 Op. Att'y Gen. No. 24 (2000)
(holding that the flat motor vehicle fee is to be considered a

tax for federal Indian law purposes). In the November 2000
election, the voters approved the referendum, which provided

that the change from property tax to flat fee wo uld take effect
January 1, 2001. Since the local government fiscal year runs
from July 1 through June 30, Mont. Code Ann. § 7-6-2201, this

meant that counties would receive property tax revenue from
light motor vehicles for one half of FY 2001 and flat fees for
the other half.

In 2001, the legislature enacted a comprehensive restructuring

of the laws relating to county budgets and particularly the

disposition of revenues collected by the counties. 2001 Mont.

Laws, ch. 574, commonly known as HB 124, adopted a general
approach of requiring certain funds collected by the counties to

be remitted to the state general fund, with the counties to be

reimbursed by allocations from the general fund for the lost

revenue. In accordance with this general approa ch, section 173
of HB 124 amended Mont. Code Ann. § 61-3-509 to reallocate the
light vehicle registration fee from the county motor vehicle

suspense fund to the state general fund.

In addressing the r eimbursement due the counties for the vehicle

taxes allocated to the state general fund, HB 124 directed the

Department of Revenue to calculate the base reimbursement amount

due the counties as though the light vehicle registration fee,

rather than the ad valorem property tax, had been in effect for
the entirety of FY 2001. HB 124, § 1(8). As aresult, on av erage
the counties will receive as reimbursements for lost light

vehicle fee collections about 88% of the revenue they actually

received in combined fees and property taxes in FY 2001.

It seems clear from the history, terms, and stru cture of HB 124
that the legislature intended to simplify the collection and

disbursements of county revenue while at the same time
attempting to maintain rough revenue neutrality for the

counties. HB 124 was an outgrowth of an interim study mandated
by the 1999 legislature. 1999 Mont. Laws, ch. 584, § 168.
Chapter 584 enacted numerous changes in property tax laws,

including reductions in the tax rates applied to several classes

of property, and provided a mechanism for reimbursement of

counties for a portion of the revenue lost. Ch. 584, § 167.

Section1 of HB 124 contains a detailed formula for the

calculation of the amount of state general fund revenue that

will be remitted to the counties under the bill. In addition,

the bill amended Mont. Code Ann. § 15-10-420 to provide an
inflation adjustment to the mill levy cap provided in § 15-10-
420(1). Finally, the legislature provided for an increase in

the mill levy capacity for "a decrease in reimbursements.”

Mont. Code Ann. § 15-10-420(7) (2001).
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In my opinion, the legislature's intention in enacting HB 124

was to enable local governments to maintain for FY 2002 the
amount of revenue collected in FY 2001. That includes, if
necessary, the levying of additional mills to cover personal

property taxes and fees on light vehicles for which the counties
were not reimbursed pursuant to section1l of HB 124. By
including the light vehicle fees in the calculation of the
reimbursements due under section (1) of the bill, the
legislature provided the local governments with, on average, 88%
of the revenue they had previously collected in ad valorem

taxes. Mont. Code Ann. § 15-10-420(1), allowing the local
governments to levy sufficient mills "to generate the amount of
property taxes actu ally assessed in the prior year," operates to
authorize the local government to levy additional mills to

ensure that the county is able to match the property taxes
assessed in the prior year.

THEREFORE, IT IS MY OPINION:

A local government may levy additional mills pursuant to
Mont. Code Ann. § 15-10-420(1) (2001) sufficient to make up
the difference between the amount reimbursed by the state
for light vehicle fees and taxes pursuant to House Bill

124, section 1, and the amount of fees and taxes assessed

by the local government for FY 2001.

Very truly yours,
/sl Mike McGrath

MIKE McGRATH
Attorney General

mm/cdt/dm
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VOLUME NO. 49 OPINION NO. 5

AIRPORTS - Authority of city to levy property tax for airport

purposes;

CITIES AND TOWNS - Authority of city to levy property tax for

airport purposes;

MUNICIPAL GOVERNMENT - Authority of city to levy property tax

for airport purposes;

TAXATION AND REVENUE - Application of mill levy caps to
statutory authority to levy taxes for airport purposes;

TAXATION AND REVENUE - Application of new "carry forward" mill

levy authority to property tax levies set in 2001,

TAXATION AND REVENUE - Authority of city to levy property tax

for airport purposes;

MONTANA CODE ANNOTATED - Sections 1-2-109, 7-6-4407, -4451,
7-34-102, 7-35-2122, 15-10-420 (1999), 15-10-420 (2001), 67-10-
402 (1999), 67-10-402 (2001);

MONTANA LAWS OF 2001 - Chapter 574.

HELD: 1. The mill levy cap provided in Mont. Code Ann. § 15-10-
420(1)(a) (2001), as amended by HB 124, is calculated
with reference to the total property tax assessed in
the previous year, and not by reference to the amount

levied for any particular purpose in any prior year.

2. Local governments may not derive “"carry forward"

authority under Mont. Code Ann. § 15-10-420(1)(b)
(2001) based on the difference between the mill levy
set in 2000 and the amount the local g overnment would

have been authorized to levy under Mont. Code Ann.
§ 15-10-420(1) (1999).

3. The "carry forward" authority provided in Mont. Code
Ann. §15-10-420(1)(b) (2001), as amended by HB 124,
willbe a  vailable whenever the local government levies
fewer mills than would be authorized to reach the mill
levy cap provided in subsection (1)(a), and is
measured by the difference between the number of mills
actually levied and the number of mills the local
government would have been allowed to levy to reach
the cap.

4. The "carry forward" mills may be levied in a future
year and expended by the local government for any
lawful purpose it chooses.

August 7, 2001

Mr. David Gliko

Great Falls City Attorney
P.O. Box 5021

Great Falls, MT 59403-5021
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Dear Mr. Gliko:
You have requested my opinion on the following questions:

1. Under then-existing law, did the City of Great
Falls have authority to levy an additional two

mills for airport purposes under Mont. Code Ann.
§ 67-10-402  (1999), in light of the fact that the

city had not levied any mills under § 67-10-402
in 19987

2. Do the 2001 amendments to Mont. Code Ann.
§ 15-10-420(1)(b) authorize the city to "carry
forward" authority to levy an additional two
mills for airport purposes, in li ght of the fact
that no revenue from such mills was included in
the city's property tax revenues for the past
three years?

Your questions arise from the provisions of HB 124 (2001 Mont.

Laws, ch. 574), which was enacted by the 2001 legislature and

signed into law by the Governor on May 5, 2001. HB 124
substantially revised the laws relating to the levy and

budgeting of property taxes for the support of | ocal government
services. Since the answer to your second question renders

guestion 1 moot, | will proceed to it first.

HB 124 made a number of fundamental changes in the financial

operation of local governments and in the financial relationship
between the local governments and the state government. Most
pertinent to your i nquiry is the new approach taken under HB 124
with respect to funding certain specific local government
programs, such as a irport facilities. Prior to the enactment of

HB 124, as you note, a municipality was authorized to levy a tax

of up to two mills on the taxable value of property within its
jurisdiction for the support of airports and landing fields.

Mont. Code Ann. § 67-10-402(1) (1999). Numerous similar

provisions existed in the code for specific mill levies for

specific local government purposes. See, e.g. , Mont. Code Ann.

§ 7-34-102 (1999) (allowing counties, cities, and towns to levy
one mill for ambulance services); § 7-35-2122 (1999) (allowing
counties to levy up to four mills for cemetery purposes).

HB 124 adopted a general approach of deleting nu meric limits on

the number of mills a local government would be allowed to levy

for any specific pu rpose. Thus, under the bill, Mont. Code Ann.

§ 67-10-402 was amended to provide:

(1) Subject to 15-10-420 . . . the city or town

council may levy, in addition to the annual levy for

administrative purposes or the all purpose mill levy

authorized by 7-6-4451, a tax on the t axable value of
all taxable property in the . . . city or town for

airports and landing fields and for ports.
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Mont. Code Ann. § 67-10-402(1) (2001), as amended by HB 124,
§ 183.

Mont. Code Ann. § 15-10-420 contains the remnants of the pro perty
tax limitation enac ted by the voters through Initiative 105. As

amended by HB 124, it places a cap on the number of mills a
local government may levy through property taxation:

1)(a) Subject to the provisions of this section,
a governmental entity that is authorized to impose

mills may impose a mill levy sufficient to generate

the amount of property taxes actually assessed in the
prior year plus one-half of the average rate of

inflation for the prior 3 years.

(b) A governmental entity that does not impose the

maximum number of mills authorized under subsection

(1)(a) may carry forward the authority to impose the

number of mills equal to the difference between the

actual number of mills imposed and the maximum number
of mills authorized to be imposed. The mill authority

carried forward may be imposed in a subsequent tax

year.

The combined effect of the elimination of the specific mill levy

limits and the mill levy cap is to free a local government to

dedicate as much of its annual mill levy as it chooses to any

lawful government p urposes, as long as the total millage covered

by the cap does not exceed the cap measured by the prior year's
property tax assessments.

For this reason, your first question is moot. In calculating

the City's mill levy for this year, it does not matter whether

the City levied two mills, or for that matter any mills, for

airport purposes under Mont. Code Ann. § 67-10-402(1) in any
prior year. Under HB 124, the City is authorized to levy a

property tax for the airport, and as long as the City's total

property tax collections covered by the mill levy cap in Mont.

Code Ann. § 15-10-420(1)(a) do not exceed those asses sed in the
prior year, the airport levy is permissible. It is simply not

relevant under this statutory scheme whether the City levied a

tax under Mont. Code Ann. § 67-10-402(1) in any prior year.

1

HB 124 provides a formula for calculating the mill levy cap and
provides certain exceptions to the cap. See _ §15-10-420(5), (),
(9) (2001). These exceptions and calculation provisions are not

material to your question, and thus they have not been

specifically discus sed. This intentional omission should not be

construed as expressing any opinion as to how these other

provisions of Mont. Code Ann. § 15-10-420 (2001) should be
interpreted or applied.
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The "carry forward" provision found in Mont. Code Ann. § 15-10-
420(1)(b) likewise does not depend on how many mills, if any,

the City chooses to devote to airport purposes in any year.

This subsection all ows the City, if it finds itself able to fund

its operations without levying the full number of mills allowed
by subsection (1)(a), to hold in reserve for future years the

authority to levy the difference between the number of mills

allowed and the number actually levied. The "carry forward"

authority is not calculated on the basis of the amount budgeted
or the number of mi lls needed to finance any specific government

function. Rather, it is calculated with reference to the whole
amount of funds raised by property taxes, subject to the

exceptions provided in the statute, without reference to how the

money might actually have been spent in the prior year.

Implicit in your second question is the issue of whether any

"carry forward" authority for the upcoming budget year may be

derived from the fact that a local government may not have

levied the entire amount allowed by the mill levy cap provided

by Mont. Code Ann. § 15-10-420(1) (1999). Section 94 of HB 124,

which amended Mont. Code Ann. § 15-10-420, became effective
July 1, 2001. The legislature is presumed to have enacted the

bill with an unders tanding of the local government budget cycle,

which requires municipalities to set their property tax mill

levies in August of each year. Mont. Code Ann. § 7-6-4407;see ____
Ross v. City of Great Falls , 1998 MT 276, 117, 291 Mont. 377,
967 P.2d 1103. Laws operate prospectively unless the contrary

intention is clearly stated. Mont. Code Ann. § 1-2-109.

Here, the language of the 2001 amendments to Mont. Code Ann.
§ 15-10-420(1) suggests that it was not the intention of the
legislature to provide “"carry forward" authority for a local
government based on the fact that it may have levied less than

the permissible number of mills in 2000. The "carry forward"
authority did not exist when the local mill levies were set in

August 2000. Moreover, Mont. Code Ann. § 15-20-420(1)(b)
provides the "carry forward" benefit to "a local government that

does not impose the maximum number of mills under subsection

(2)(a)." The refer ence to the maximum millage calculated "under
subsection (1)(a)" strongly implies that the legislature

intended that the "carry forward" authority not be available to
local governments based on their 2000 mill levies. "Subsection

(1)(&)" did not exist when the 2000 mill levies were set.

HB 124 enacted significant changes in the calculation of the

mill levy cap by providing a limited form of indexing for

inflation which did not previously exist. Thus, in my opinion,
it would not be possible to calculate a "carry f orward" benefit
for local governments in the 2001 budget year, since the basis

for the calculation--the mill levy calculated under Mont. Code

Ann. §15-10-420 as amended by HB 124  --does not exist.

Thus, the answer to your second question is as follows. The
City need not have levied any mills for airport purposes, in
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2000 or in any other prior year, to be allowed to levy a

property tax for ai rport purposes in 2001. The only requirement

is that any airport levy, considered together with all other

property tax levies to which Mont. Code Ann. § 15-10-420(1)(a)
applies, must be within the mill levy cap provided by that

subsection. Any mill levy "carry forward" authority that the

City receives from the provisions of Mont. Code Ann. § 15-10-
420(1)(b) cannot be derived from the mill levy set in August

2000, but may be applied in the future, initially by reference

to the mill levy set in August 2001. In the fut ure, the "carry
forward" will be calculated by reference to the total property

tax assessments covered by the mill levy cap in subsection

(1)(a). The "carry forward" authority may be used by the City

in subsequent years for any lawful purpose it chooses, including

funding of airport operations, regardless of whether the City

has levied taxes for airport purposes in any prior year.

THEREFORE, IT IS MY OPINION:

1. The mill levy cap provided in Mont. Code Ann. §15-10-
420(1)(a) (2001), as amended by HB 124, is calculated
with reference to the total property tax assessed in
the previous year, and not by reference to the amount

levied for any particular purpose in any prior year.

2. Local governments may not derive "carry forward"

authority under Mont. Code Ann. § 15-10-420(1)(b)
(2001) based on the difference between the mill levy
set in 2000 and the amount the local g overnment would

have been authorized to levy under Mont. Code Ann.
§ 15-10-420(1) (1999).

3. The "carry forward" authority provided in Mont. Code
Ann. § 15-10-420(1)(b) (2001), as amended by HB 124,
will be available whenever the local government levies
fewer mills than would be authorized to reach the mill
levy cap provided in subsection (1) (@), and is measured
by the difference between the number of mills actually
levied and the number of mills the local government
would have been allowed to levy to reach the cap.

4. The "carry forward" mills may be levied in a future
year and expended by the local government for any
lawful purpose it chooses.

Very truly yours,
/sl Mike McGrath

MIKE McGRATH
Attorney General

mm/cdt/dm
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VOLUME NO. 49 OPINION NO. 6

STATUTORY CONSTRUCTION - Construing section consistently with
its title;

STATUTORY CONSTRUGIN - Express inclusion implying exclusion of
matters not mentioned,;

STATUTORY CONSTRUCTION - Liberal construction of consumer
protection legislation;

STATUTORY CONSTRUCTION - Plain meaning controls;
STATUTORY CONSTRUCTION - Resort to principles of construction
when meaning plain;

TELEMARKETING - Application of statutory regulations to
telemarketers exempt from registration and bonding requirements;
MONTANA CODE ANNOTED - Title 30, chapter 14, part 14; sections
30-14-1402, -1403 to -1405, -1408, -1410 to -1412.

HELD: Telemarke  ters who are exempt from the registration and
bonding requirements of the Montana Telemarketing
Registration and Fraud Prevention Act are not exempt
from other provisions of the Act.

August 9, 2001

Ms. Barbara Ranf

Director

Department of Administration
P.O. Box 200101

Helena, MT 59620-0101

Dear Ms. Ranf:

Peter Blouke, in his capacity as director of the Montana
Department of Commerce, requested my opinion on the following
guestion:

Are sellers and marketers that are statutorily
exempted from the bonding and registration
requireme nts of the Montana Telemarketing Registration
and Fraud Prevention Act also exempted from the
remaining provisions of the Act?

In light of the reorganization which placed the Consumer
Protection Division in your department, | am responding to you
in his stead.

The Montana Telemarketing Registration and Fraud Prevention Act
was enacted by the 1999 legislature and codified at title 30,

chapter 14, part 14. The purposes of the Telema rketing Act are

"to require telemarketers to register in this state, to

establish standards of conduct for telemarketers, and to provide

penalties for violation of [the Act].” Mont. Code Ann. § 30-14-
1402(1). In enacting the measure, the legislature provided the
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Department of Commerce with rule-making authority to implement
the law. Mont. Code Ann. § 30-14-1402(3).

The Act has several substantive components, which include:

- registration and bonding requirements, contained in
Mont. Code Ann. §§ 30-14-1404 and -1405;

- record-keeping requirements, contained in Mont. Code
Ann. § 30-14-1408;

- disclosure and contract requirements, contained in
Mont. Code Ann. § 30-14-1410;

- prohibited acts and practices, contained in Mont. Code
Ann. §30-14-1411; and

- abusive acts and practices, contained in Mont. Code
Ann. § 30-14-1412.

The Department plans to adopt administrative rules clarifying

that sellers and telemarketers who are statutorily exempt from

the bonding and reg istration requirements of the Act must comply

with the remaining provisions. Both "seller" and "telemarketer”

are defined in the Act, but the definitions do not include any

exemptions or other qualifying language. See___ Mont. Code Ann. §§
30-14-1403(8), -1403. The Department is concerned that sellers

and telemarketers will argue that their exemption from the

bonding and registration requirements further constitutes an

exemption from the remaining requirements of the Act.

The statutes governing the registration and bonding of sellers
and telemarketers provide, in part:

30-14-1404. Registration of sellers or telemarketers.
(1)(a) Unless exempt under 30-14-1405, a person may
not act as a seller or telemarketer without first
having registered with the department.

30-14-1405. Exemptions from registration and bonding.
The registration and bonding requirements of 30-14-
1404 do not apply to [the following business
activities] . . . .

The latter provision is the only part of the Telemarketing Act

that excludes or otherwise exempts sellers or telemarketers

based upon the type of business they conduct.

It is my opinion that the exemptions contained in Mont. Code

Ann. § 30-14-1405 apply only to the registration and bonding

requirements of Mont. Code. Ann. § 30-14-1405, and do not pr ovide
any relief from the other requirements of the Act. This

conclusion is consistent with elemental standards of statutory

construction.

First, the plain meaning of section 30-14-1405 clearly limits
the exemptions to registration and bonding. As noted above,
section 30-14-1405 provides that the "registration and bonding
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requirements of 30-14-1404 do not apply.” Neither section
30-14-1405 nor any other provision contains language expressly

or impliedly exempting these businesses from requirements of the
Act other than the bonding and registration requirements. "When
the statute is plain, unambiguous, direct and certain, the

statute speaks for itself and there is no need to resort to

extrinsic means of interpretation.” In re Marriage of

Christian __, 295 Mont. 352, 356, 983 P.2d 966, 968 (1999).

Although resort to principles of statutory construction is

unnecessary when the meaning of a statute is plain from the

words used, those p rinciples operate to confirm my conclusion as

to the meaning of the statute. The title of sec tion 30-14-1405
limits the exemption to registration and bonding. Section 30-

14-1405 is entitled, "Exemptions from registration and bonding."

It would be inconsistent with both the language of the

provision and its title to extend the exemptions to other

requirements of the act. "While, in construing a statute, the

wording of the body, and not that of the title ¢ ontrols, resort
may, nevertheless, be had to the title as an aid to
construction." State v. Berger , 259 Mont. 364, 367, 856 P.2d

552, 554 (1997) (citations omitted).

Moreover, the fact that section 30-14-1405 expressly provides

that the exemption applies to the registration and bonding

requirements for ce rtain businesses leads to the conclusion that

the remaining requirements are mandatory for all sellers and

marketers. Carbon County v. Union Reserve Coal Co. , 271 Mont.
459, 466, 898 P.2d 680, 684 (1995). The maxim expressio unius
est exclusio alterius (the expression of one thing is the
exclusion of another) is routinely cited in Montana case law.

Were the intent to exempt these business activities from all

requirements of the Act, the legislature could have done so.

Schuff, ex rel. Schuff v. A.T. Klemons & Son , 2000 MT 357, 16
P.3d 1002.

Finally, because the Act seeks to redress wrongs, provide relief

and create results that are conducive to the pub lic good, it is

a remedial statute. State ex rel. Florence-Carlton School Dist.

No. 15-6 v. Board of County Comm'rs , 180 Mont. 285, 291, 590
P.2d 602, 605 (1978). As remedial legislation, the Act must be
interpreted expansively rather than narrowly, and liberally

construed in favor of protecting consumers. Id. __ Limiting the
exemptions to bonding and registration not only adheres to the

plain language of the statute, it also is a proper construction
when considering the remedial nature of the Act. Id. ,quoting 3
Sutherland Statutory Construction § 71.01 n.3 (1974).

THEREFORE, IT IS MY OPINION:

Telemarketers who are exempt from the registration and
bonding requirements of the Montana Telemarketing
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Registration and Fraud Prevention Act are not exempt from
other provisions of the Act.

Very truly yours,
/sl Mike McGrath

MIKE McGRATH
Attorney General

mm/cdt/dm
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VOLUME NO. 49 OPINION NO. 7

LOCAL GOVERNMENT - Adoption of minimum subdivision regulations;
STATUTORY CONSTRUCTION - Construing plain language of words of
statute;

SUBDIVISIONS - Compliance with Montana Subdivision and Platting
Act;

SUBDIVISIONS - Compliance with Sanitation in Subdivisions Act;

MONTANA CODE ANNOTATED - Sections 76-3-101, -102(1), -102(4),
-103(15), -104, -501, -504, -504(6)(c), -511, -6 01, -604, -608,
-610(2), 76-4-101, -102, -102(13), -103, -104;

MONTANA LAWS OF 1995 - Chapter 471.

HELD: 1. Absent the findings required by Mont. Code Ann.
§ 76-3-511(2), a local governing body must adopt
subdivision regulations for water supply and sewage
and solid waste disposal that are as s tringent as the
standards adopted by the Department of Environmental
Quality under the Sanitation in Subdivisions Act.

2. Mont. Code Ann. § 76-3-511 grants local governments
the authority to incorporate by reference comparable
state reg  ulations or guidelines, but local governments
retain discretion to determine the best method of
adopting minimum requirements.

3. Review of a proposed subdivision for compliance with
local subdivision regulations must occur at the
preliminary plat stage.

August 17, 2001

Mr. J. Allen Bradshaw
Granite County Attorney
P.O. Box 490
Philipsburg, MT 59858

Dear Mr. Bradshaw:
You have presented the following questions for my opinion:

1. Is a local governing body required to adopt
subd ivision regulation standards for water supply
and sewage and solid waste disposal that are at
least as stringent as the standards set forth in
the Montana Department of Environmental Quality's
regulations?

2. Is alocal governing body required to incorporate
by reference into its subdivision regulations the
standards for water supply and sewage and solid
waste disposal adopted by the Mon tana Department
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of Environmental Quality?

3. When must a proposed subdivision undergo review
to show compliance with local subdivision
regulations?

The Montana Subdivision and Platting Act is found at Mont. Code
Ann. §§ 76-3-101 to -625. Its stated purpose is to "promote the

public health, safety, and general welfare by regulating the

subdivision of land" and to "provide for adequate light, air,

water supply, sewage disposal.” Mont. Code Ann. § 76-3-102(1),
(4). Subdivision is defined as "a division of land or land so

divided that it cre ates one or more parcels containing less than

160 acres.” Mont. Code Ann. § 76-3-103(15).

Local governments are statutorily required to ad opt and provide
for enforcement and administration of subdivision regulations

which reasonably provide for the orderly development of their

jurisdictional areas. See _____Mont. Code Ann. § 76-3-501. Section
76-3-504 sets forth the minimum requirements for subdivision

regulations. Relevant to your question is section 76-3-

504(6)(c), which provides:

76-3-504. Minimum requirements for subdivision
regulations. The subdivision regulations adopted
under this chapter must, at a minimum:

'(é)' brescribe standards for:

(c) subject to the provisions of 76-3-511, water

supply and sewage and solid waste disp osal that, at a
minimum, meet the regulations adopted by the
Department of Environmental Quality under 76-4-104.

Section 76-3-511 provides that a local governing body may not

adopt subdivision rules or regulations that are more stringent

than "the comparable state regulations or guidelines that

address the same circumstances,” unless the local government

makes certain specific findings to support the conclusion that

more stringent rules are required to protect pub lic health. It
also states a local governing body "may incorporate by reference
comparable state regulations or guidelines." Mont. Code Ann.

§ 76-3-511.

Interacting with the Platting Act is the Sanitation in

Subdivisions Act found at Mont. Code Ann. §§ 76-4-101 to -135.
The stated public policy of the Sanitation Act is to "extend

present laws controlling water supply, sewage disposal, and

solid waste disposal to include individual wells affected by

adjoining sewage disposal and individual sewage systems to

protect the quality and potability of water for public water

supplies and domestic uses and to protect the quality of water

for other beneficial uses, including uses relating to
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agriculture, industry, recreation, and wildlife." Mont. Code
Ann. §76-4-101.

Pursuant to the Sanitation Act, the Department of Environmental
Quality is charged with adopting reasonable rules and sanitary
standards necessary for administration and enforcement of

sanitation in subdivisions.  Mont. Code Ann. § 76-4-104.
Subdivision  for this purpose means "a division of land or land

so divided that cre ates one or more parcels containing less than

20 acres." Mont. Code Ann. § 76-4-102.

Mont. Code Ann. § 76-3-511 was adopted by the Montana legisl ature

in 1995 as part of a comprehensive attempt to address
overlapping regulatory jurisdiction of the federal, state, and

local governments. 1995 Mont. Laws, ch. 471. The stated intent

of this legislation was to preclude, in those instances where it

applied, the imposition of differing standards by federal,

state, and local governments where more than one level of
government had regulatory jurisdiction. While the bill focused
primarily on overlaps between state and federal regulation, it

specifically addressed the dual regulatory roles of the state

and local governments with respect to subdivisions through the

enactment of Mont. Code Ann. § 76-3-511. 1995 Mont. Laws, ch.
471, §5.
Section 76-3-511 se ems clear in stating that the locally adopted

regulations can be no "more stringent” than the regulations
adopted by the state under the Sanitation Act unless the local

government makes specific findings to support the conclusion
that more stringent standards are needed to protect public

health or the environment. See Mont. Code Ann. § 76-3-511(2).
The apparent clarity of this provision is clouded, however, by
the fact that the | egislature left intact language in Mont. Code

Ann. §76-3-504(6) suggesting that the state standards were

viewed as "minimum" standards, implying that the local

government could en act more restrictive standards if it chose to

do so. The legislature amended § 76-3-504(6) in 1995 Mont. Laws,
ch. 471, § 18, by adding the words "subject to the provisions of

76-3-511," but left the words "at a minimum" intact.

A court in construing these statutes would be obligated to

attempt to find a construction that gives effect to all of the

words used. Mont. Code Ann. §1-2-101; State v. Butler , 1999 MT
70, 925,294 Mont. 17, 26, 977 P.2d 1000, 1006 (1999). While

the usage is certainly awkward, | conclude that the only way to
read these statutes in a way that does not render some of the

language superfluous is to conclude that they re quire the local
government to adopt the state standard, either by reference or

in substance, with respect to those matters on which the state

adopts rules under Mont. Code Ann. § 76-4-104, unless a more
restrictive standard is found to be needed under the exception

found in Mont. Code Ann. § 76-3-511(2). See generally Skinner

Enterprises Inc. v. Lewis and Clark County , 286 Mont. 256, 950
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P.2d 733 (1997) (discussing whether local boards of health may
promulgate regulations which differ from comparable state
regulations). They do not leave the local government the option
of adopting a less stringent standard than the state standard.

You note in your request that the definition of the term

"subdivision” in the Platting Act differs from that in the

Sanitation Act, since the latter includes only divisions of land

of less than 20 acres, while the former includes divisions of

land of up to 160 acres. Compare Mont. Code Ann. §§ 76-3-103(15)
and -104 with Mont. Code Ann. §§ 76-4-102(13) and -103. It has
been suggested that this difference is significant because the

Sanitation Act in e ffect creates no standard for a "subdivision”

between 20 and 160 acres in size, and that applying the state

rules adopted under the Sanitation Act would therefore

necessarily adopt a standard for those "subdivisions" which is

"more stringent” than the state standards. | find this argument
unconvincing. Mont. Code Ann. § 76-3-504, which applies to
subdivisions of less than 160 acres, specifically requires local
governments to meet the state standard adopted pursuant to the

Sanitation Act. The suggestion that there is no state standard
for subdivisions between 20 and 160 acres in size is therefore

incorrect.

The differing definitions of the term "subdivision" in the

Platting Act and the Sanitation Act are irrelevant to this

particular question. Requiring subdivisions as defined by the

Platting Act to comply with the same sanitation regulations
adopted by the Department of Environmental Quality pursuant to

the Sanitation Act is not in violation of section 76-3-511; on

the contrary, adoption of such regulations is exactly what is

mandated by section 76-3-504(6)(c), which requires adoption of
regulations which meet those adopted by the Department of
Environmental Quality under the Sanitation Act.

When interpreting statutes, I must follow the well-accepted

principle of statutory construction that "statutory language

must be construed according to its plain meaning and, if the

language is clear and unambiguous, no further in terpretation is
requi red." Dahlv. Uninsured Employers ' Fund , 1999 MT 168, T 16,
295 Mont. 396, 901 P.2d 363. The statutes in the present case

are clear: Local g overnment must adopt regulations that conform

with those adopted by the Department of Environmental Quality.

This requirement results in local government adopting the same
standard and does not violate the prohibition against adopting a

more stringent standard.

Thus, in response to your first question, it is my opinion that,

absent the findings requ ired by Mont. Code Ann. § 76-3-511(2), a
local governing body must adopt subdivision regulation standards

for water supply and sewage and solid waste disposal that are as
stringent as the standards adopted by the Department of
Environmental Quality under the Sanitation Act.
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Your second question asks whether a local governing body is
required to incorporate by reference into its subdivision

regulations the standards for water supply and s ewage and solid
waste disposal adopted by the Department of Environmental
Quality pursuant to the Sanitation Act. While the Platting Act

provides that a local governing body may incorporate by

reference a comparable state regulation or guideline, there is

no mandate that it do so. See _____Mont. Code Ann. § 76-3 -511. The
governing statutes clearly require that a local government adopt

minimum requirements for subdivision regulations, but it has

left the method of adoption up to the discretion of the local

government.

Again, applying the rule of statutory construction stated above,

| conclude the plain language of section 76-3-511 grants local
governments the aut hority to incorporate by reference comparable

state regulations or guidelines, but local governments retain
discretion to determine the best method of adopting minimum
subdivision regulations.

Your third question asks when a proposed subdivision must
undergo review to show compliance with local subdivision
regulations. In my opinion such review must take place at the
preliminary plat st age. Any other conclusion would render local
government review meaningless.

Mont. Code Ann. §§ 76-3-601 to -625 set forth the subdivision

review procedure a local government must follow. Section 76-3-
601 requires that a subdivider present to the governing body the
preliminary plat of the proposed subdivision for local review.

Section 76-3-604 governs review of the preliminary plat. It

provides:

76-3-604. Review of preliminary plat. (1) The
governing  body or its designated agent or agency shall
review the preliminary plat to determine whether it
conforms to the local growth policy if one has been
adopted pursuant to chapter 1, to the provisions of
this chapter, and to rules prescribed or adopted
pursuant to this chapter.

(2) The governing body shall approve, conditionally

approve, or disapprove the preliminary plat within 60
working d ays of its presentation unless the subdivider

consents to an extension of the review period.

(3) If the governing body disapproves or conditionally
approves the preliminary plat, it shall forward one
copy of the plat to the subdivider accompanied by a
letter over the appropriate signature stating the
reason for disapproval or enumerating the conditions
that must be met to ensure approval of the final plat.
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Title 76, chapter 3, part 6 goes on to outline the process for

preliminary plat review and approval. A public hearing must be
held on the preliminary plat and local government must follow

the criteria set forth in section 76-3-608. Specifically, a

proposal must undergo review to show compliance with "the local
subdivision regulations provided in part 5 of this chapter.”
See Mont. Code Ann. § 76-3-608. Part 5, as discussed above,

requires that local government adopt subdivision regulations
that conform with certain minimum requirements.

Once the preliminary plat is approved "the governing body and

its subdivisions may not impose any additional conditions as a

prerequisite to final plat approval providing said approval is

obtained within the original or extended approval period as

provided in subsection ( 1)." See___ Mont. Code Ann. § 76-3-610(2).
Review for compliance with water supply and sewage and solid

waste disposal regulations at the final plat stage would be

rendered meaningless because the governing body could not impose
additional conditions for compliance at this stage.

| therefore conclude, based on the plain language of section
76-3-608, that review for compliance with local subdivision
regulations must occur at the preliminary plat stage.

THEREFORE, IT IS MY OPINION:

1. Absent the findings required by Mont. Code Ann.
§ 76-3-511(2), a local governing body must adopt
subdivision regulations for water supply and sewage
and solid waste disposal that are as s tringent as the
standards adopted by the Department of Environmental
Quality under the Sanitation in Subdivisions Act.

2. Mont. Code Ann. § 76-3-511 grants local governments
the authority to incorporate by reference comparable
state reg  ulations or guidelines, but local governments
retain discretion to determine the best method of
adopting minimum requirements.

3. Review of a proposed subdivision for compliance with
local subdivision regulations must occur at the
preliminary plat stage.

Very truly yours,
/sl Mike McGrath

MIKE McGRATH
Attorney General

mm/ans/dm
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VOLUME NO. 49 OPINION NO. 8

AIRPORTS - Creation of airport authority;

COUNTY COMMISSIONERS - Authority to appoint and/or remove
airport commissioners;

EMPLOYEES, PUBLIC - County commissioners' authority to remove
airport commissioners;

LOCAL GOVERNMENT - Creation of airport authority;

MUNICIPAL GOVERNMENT - Creation of airport authority;

MONTANA CODE ANNOTATED - Sections 7-1-201, 67-10-202, -301 to
-303, 67-11-102.

HELD: An airport authority commissioner may only be removed
for cause during his or her term of appointment. "For
cause" means some type of misconduct or neglect of
duty. As long as commissioners are ex ercising powers
authorized by law, they are not subject to removal
during their term of office.

August 23, 2001

Mr. George H. Corn
Ravalli County Attorney
Courthouse Box 5008
205 Bedford Street
Hamilton, MT 59840

Dear Mr. Corn:
You have requested my opinion concerning the following question:

Under what circumstances may a local governing body
remove a member of an airport authority commission?

The legislative scheme for airport operation gives
municipalities the option of running the airport themselves,

creating an advisory board, or creating an airport authority.

See Mont. Code Ann. §§ 67-10- 202, 67-10-301 to -303, 67-11-102.
A municipality may exercise any or all powers granted to an

airport authority u ntil or unless such powers are conferred upon

the airport authority. Mont. Code Ann. § 67-11-102. Municipal
airport authorities may be created by resolution by any

municipality. Mont. Code Ann. §67-11-102. For purposes of the

above statute, a municipality includes a county. Mont. Code
Ann. §67-1-101(27).

Once created by resolution, a municipal airport authority is

governed by not less than five persons appointed as
commissioners of the authority. Mont. Code Ann. § 67-11-102.
These five commissioners are appointed by the go verning body of
the municipality. 1d.

Though no statute, case, or Attorney General's Opinion
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specifically addresses the issue of removal of an appointed

commissioner from an airport authority, much case law exists on
the subject. The common law rule has long been that in the

absence of statutory provisions relating to removal of public

officers, a public officer can be removed only "for cause, and

he is entitled to n otice and a hearing in order that he may have

an opportunity to defend.” State ex rel. Nagle v. Sullivan _, 98
Mont. 425, 431, 40 P.2d 995, 996 (1935) (citations omitted).

Montana case law follows the general rule that if there is a

definite term of appointment to a public office, as here, the

appointee can only be removed "for cause.” Id. __ Further, the
statutes governing general county board management contain this
rule. Mont. Code Ann. § 7-1-201(15) (members of the boards
listed in Mont. Code Ann. § 7-1-202 may only be removed for
cause).

In regard to removal of public officials, the Montana Supreme

Court has defined "for cause" as meaning "for re asons which the
law and sound public policy recognize as suffici ent warrant for
removal . . . that is legal cause . . . and not merely a cause

which the appointing power, in the exercise of discretion, may

deem sufficient.” Sullivan , 40 P.2d at 998; State ex rel.
Howard v. Ireland , 114 Mont. 488, 138 P.2d 569 ( 1943); State ex
rel. Matson v. O'Hern , 104 Mont. 126, 65 P.2d 610 (1937). In

general, "for cause" implies some misconduct, neglect of duty,

or inefficiency. See _____63C Am. Jur. 2d, Public_Officers and

Employees §183. The Montana cases cited above involved
misconduct (O'Hern ) and, in essence, neglect of office
(Ireland ). To ensure that removal is not arbitrary, when a
statute provides for an appointment for a definite term of

office, removal may be effected only after notice and an
opportunity to be heard. Ireland , 138 P.2d at 573.

This means that "for cause" does not include a discretionary
exercise of statutory authority. Merely exercising the powers
granted by statute does not constitute cause for removal of an
airport commissioner. As long as the exercise of powers is

lawful, a disagreement between the municipality and the airport
authority over the wisdom of that exercise would not constitute
sufficient "cause" for removal. Note that the m unicipality may
exercise its statutory powers until they "have been conferred
upon" an airport authority. Mont. Code Ann. § 67-11-102

(emphasis added). This unambiguous language makes it clear

that, by creating the airport authority, the municipality has

given up its powers in this area. Moreover, if municipalities

wish to retain absolute authority over airports, they need only
select one of the alternative forms of airport o peration rather
than creating an airport authority.

THEREFORE, IT IS MY OPINION:

An airport authority commissioner may only be removed for
cause during his or her term of appointment. "For cause"
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means some type of misconduct or neglect of duty. Aslong
as commissioners are exercising powers authorized by law,

they are not subject to removal during their term of

office.

Very truly yours,
/sl Mike McGrath

MIKE McGRATH
Attorney General

mm/pdb/dm
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council
Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attac hed to agencies
for administrative purposes.
Economic Affairs Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Regulation; and
» Office of the State Auditor and Insurance Commissioner.
Education and Local Government Interim Committee:
» State Board of Education;
» Board of Public Education;

» Board of Regents of Higher Education; and

» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law and Justice Interim Committee:

» Department of Corrections; and

» Department of Justice.

Montana Administrative Register 17-9/6/01
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Revenue and Transportation Interim Committee:
» Department of Revenue; and
» Department of Transportation.
State Administration, and Veterans' Affairs Interim
Committee:
» Department of Administration;
» Department of Military Affairs; and
» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;
» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing
address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions:  Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Reqister (MAR) is a soft
back, bound publication, issued twice-monthly,

cont aining notices of rules proposed by agencies,

notices of rules adopted by agencies, and
interpretations of statutes and rules by the

attorney general (Attorney General's Opinions)

and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

Statute 2. Go to cross reference table at end of each
Number and titte which lists MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of

existing permanent rules of those executive agen cies which have
been designated by the Montana Administrative Pr ocedure Act for
inclusion in the ARM. The ARM is updated through June 30, 2001.

This table includes those rules adopted during the period

July 1, 2001 through September 30, 2001 and any proposed rule

action that was pending during the past 6-month period. (A

notice of adoption must be published within 6 months of the

published notice of the proposed rule.) This table does not,

however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 2001, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 2000 and 2001 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate titte number. These will
fall alphabetically after department rulemaking actions.

GENERAL PROVISIONS, Title 1

1.2.421 and other rules - Fees for Administrative Rules of
Montana and Montana Administrative Register, p. 834,
1185

ADMINISTRATION, Department of, Title 2

[-VIII State Vehicle Use, p. 1368
2.5.201 and other rules - State Procurement of Supplies and
Services, p. 1498

(Public Employees' Retirement Board)

2.43.302 and other rules - Retirement Systems Administered by
the Montana Public Employees' Retirement Board,
p. 1222

(State Fund)

2.55.320 and other rules - Calculation of Manual Rates -
Variable Pricing - Premium Rates and Premium
Modifiers - Ratemaking, p. 1, 657

(Office of Consumer Affairs)

8.78.101 and other rules - Transfer from the Department of
Commerce - Consumer Affairs - Motor Vehicles -
Telemarketing, p. 1176
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(Banking and Financial Institutions)

8.80.101 and other rules - Transfer from the Department of
Commerce - Banking and Financial Institutions,
p. 1178

(State Banking Board)
8.87.101 and other rules - Transfer from the Department of
Commerce - State Banking Board, p. 1181

AGRICULTURE, Department of, Title 4

[-1X Specific  Agricultural  Chemical Ground Water
Management Plan, p. 734, 1086

4.12.1427  Shipping Point Inspection Fees, p. 3434, 341

4.14.301 and other rule - Loan Qualifications, p. 1231

STATE AUDITOR, Title 6

[I-XVIII Life Insurance lllustrations, p. 1244

6.6.302 and other rules - Life Insurance and Annuities
Replacement, p. 1259

6.6.802 and other rule - Annuity Disclosures - Updating

References to the Buyer's Guide Contained in
Appendix A, p. 1275

6.6.1901 and other rules - Comprehensive Health Care, p. 14,
343

6.6.4202 and other rules - Continuing Education Program for
Insurance Producers and Consultants, p. 1161, 1511

(Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance 1996 ed. - Adoption of New
Classifications, p. 812, 1175

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance 1996 ed. - Adoption of New and Amended
Classifications, p. 132, 842

COMMERCE, Department of, Title 8

(Local Government Assistance Division)

I Administration of the 2001 Treasure State Endowment
Program (TSEP), p. 1173

I Administration of the 2001 Federal Community
Development Block Grant Program, p. 3493, 392

8.94.3806 Submission and Review of Applications Under the
2000-2001 Treasure State Endowment Program (TSEP),
p. 516, 845

(Board of Housing)
I

Confidentiality and Disclosure of Information in
Possession of the Board of Housing, p. 144, 952
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[-XV Affordable Housing Revolving Loan Fund - TANF
Housing Assistance Funds, p. 1513

(Travel Promotion and Development Division)
8.119.101  Tourism Advisory Council, p. 1278
8.119.101  Tourism Advisory Council, p. 595, 1098

EDUCATION, Title 10

(Office of Public Instruction)

10.16.3346 and other rule - Special Education - Aversive
Treatment Procedures - Discovery Methods, p. 148,
396

10.16.3505 Special Education - Parental Consent, p. 597, 1099

(Board of Public Education)

10.54.2501 and other rules - Content and Perfor mance Standards
for Career and Vocational/Technical Education -
Program Area Standards - Curriculum and Assessment -
Standards Review Schedule, p. 214, 953

FISH, WILDLIFE, AND PARKS, Department of, Title 12

12.6.1602 and other rules - Definition of Department -
Clarification of Game Bird Permits - Field Trial
Permits - Purchase and Sale of Game Birds, p. 3092,
3298, 345

(Fish, Wildlife, and Parks Commission)

I Emergency Adoption - Use of Snowmobiles on Open
Water, p. 1639

I Limiting the Number of Class B-1 Non resident Upland
Game Bird Licenses that May be Sold Each Hunting
Season, p. 151, 1321

12.9.601 and other rules - Upland Game Bird R elease Program,
p. 1280

12.11.501 and other rules - Creating a No Wake Zone at Hell
Creek Marina on Fort Peck Reservoir - Updating the
Index Rule - List of Water Bodies, p. 432, 847

12.11.3205 Creating No Wake Zones on Hauser Lake near Devil's
Elbow Campground, Clark's Bay, and York Bridge
Fishing Access Site, p. 601, 1100

ENVIRONMENTAL QUALITY, Department of, Title 17

17.50.801 and other rules - Solid Waste - Licensing - Waste
Disposal - Recordkeeping - Inspection for Businesses
Pumping Wastes from Septic Tank Systems, Privies,
Car Wash Sumps and Grease Traps - Other Similar
Wastes, p. 3299, 848
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(Board of Environmental Review)

17.4.501 and other rules - Major Facility Siting - Regulation
of Energy Generation or Conversion - Facilities -
Linear Facilities, p. 243

17.8.101 and other rules - Air Quality - Odors that Create a
Public Nuisance, p. 291, 976

17.8.102 and other rules - Air Quality - Incorporation by
Reference of Current Federal Statutes and
Regulations into Air Quality Rules, p. 518

17.8.302 and other rule - Air Quality - Emission Guidelines
for Exi  sting Small Municipal Waste Combustion Units,
p. 931

17.8.323 Air Quality - Sulfur Oxide Emissions from Primary
Copper Smelters, p. 3327, 560

17.8.505 Air Quality - Air Quality Operation Fees, p. 1391

17.8.514 Air Quality - Open Burning Fees, p. 928

(Petroleum Tank Release Compensation Board)

17.58.332 Insurance Coverage - Third-Party Liability -
Investigation - Disclosure - Subrogation -
Coordination of Benefits, p. 330, 660

17.58.336  Reimbursement of Claims, p. 1396

TRANSPORTATION, Department of, Title 18

18.8.101 and other rules - Maximum Allowable Weight -
Definitions - Temporary Trip Permits - Special
Vehicle Combinations - Insurance - Confiscation of
Permits, p. 1522

18.9.101 and other rules - Motor Fuel Definitions - Late File
and Pay Penalties when Filing Electr onically - Off-
highway Vehicle/Equipment - Dyed Special Fuel
Allowance, p. 1399

(Transportation Commission and Department of Transportation)

18.3.101 and other rules - Debarment of Contractors Due to
Violations of Department Requirements -
Determi nation of Contractor Responsibility, p. 2860,
3330, 3496, 978

CORRECTIONS, Department of, Title 20

20.7.101 and other rules - Supervised Release Program -
Admission, Program Review, Termination From, and
Certifi ~ cation of Completion of Offenders in the Boot
Camp Incarceration Program, p. 3498, 671

20.9.701 and other rule - Parole and Discharge of Youth,
p. 3196, 672

JUSTICE, Department of, Title 23

23.5.101 and other rules - Motor Carrier Safety, p. 1023
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23.14.802 Grounds for Suspension or Revocation of Peace
Officers' Standards and Training Certification,

p. 334, 673

23.15.101 and other rules - Emergency Amendment - Creating the
Office of Victims Services, p. 1327

23.15.103 and other rules - Permitting Proportionate

Reductions in Crime Victim Benefits - Affecting

Payment of Benefits to Crime Victims, p. 295, 674
23.17.311 Montana Law Enforcement Academy Student Academic

Requirements for the Basic Course, p. 1027

LABOR AND INDUSTRY, Department of, Title 24

(Alternative Health Care Board)

8.4.101 and other rules - Transfer from the Department of
Commerce - Alternative Health Care Board, p. 1642
8.4.301 and other rules - Fees - Continuing Education for
Naturopathic Physicians and Midwives - Licensure of

Out-of-State Applicants - Direct-entry Midwife
Protocol Standard List Required for Application,
p. 815, 1644

(Board of Architects)

8.6.405 and other rules - Licensure of Applicants Who Are
Registered in Another State - Examinations -
Renewals - Fees, p. 1408

(Board of Athletics)

8.8.2802 and other rules - Definitions - Licensing
Requirements - Contracts and Penalties - Fees -
Boxing Contestants - Physical Examination -
Promoter-matchmaker and Inspectors - Club Boxing,
p. 1009

8.8.2902 and other rules - Female Contestants - Downs - Fouls
- Handwraps - Officials, p. 505, 1088

(Board of Barbers)

8.10.414 Prohibition of Animals in Barbershops, p. 1018

8.10.414 and other rules - General Requirements - Posting
Requirements - Toilet Facilities - Inspections,
p. 208, 1089

(Board of Clinical Laboratory Science Practitioners)
8.13.306 Continuing Education Requirements, p. 914

(Board of Cosmetologists)

8.14.401 and other rules - General Requirements - Inspections
- School Layouts - Curriculum - Construction of
Utensils and Equipment - Cleaning and Sanitizing
Tools and Equipment - Storage and Ha ndling of Salon
Preparations - Disposal of Waste - Premises -
Definitions, p. 3467, 935, 1090

8.14.402 and other rules - General Practice of Cosmetology -
Schools - Instructors Applications - Examinations -
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Electrology Schools - Electrolysis - Sanitary
Standards for Electrology Salons - Sanitary Rules
for Beauty Salons and Cosmetology Schools - Aiding

and Abetting Unlicensed Practice - R enewals - Booth
Rental License Applications - Walls and Ceilings -
Doors and Windows - Ventilation, p. 3437, 536, 1092

(State Electrical Board)

8.18.402 and other rules - Definitions - Licensee
Respons ibilities - Electrical Contractor Licensing -
Licensure by Reciprocity or Endorsement - Renewals -
General Responsibilities - Licensure of Out-of-State
Applicants, p. 916

(Board of Hearing Aid Dispensers)

8.20.402 and other rules - Fees - Examination - Pass/Fail
Point - Minimum Testing and Recording Procedures,
p. 819, 1412

8.20.402 and other rules - Fees - Record Rete ntion - Minimum
Testing and Recording Procedures - Transactional
Document Requirements - Form and Content, p. 3485,
781

(Board of Medical Examiners)

I Occasional Case Exemptions, p. 591, 1475

8.28.101 and other rules - Transfer from the Department of
Commerce - Board of Medical Examiners, p. 1471

8.28.416 Examinations, p. 589, 1474

8.28.1705 and other rules - Ankle Surgery Certification - Fees
- Failure to Submit Fees, p. 211, 1094

(Board of Funeral Service)
8.30.406 and other rules - Examination - Continuing Education
- Sponsors - Renewal, p. 1297

(Board of Nursing)

8.32.302 Nurse - Midwifery Practice - Fees - Nursing Tasks
That May Be Delegated - General Nursing Tasks That
May Not Be Delegated - Executive Director
Qualifications, p. 1414

(Board of Optometry)
8.36.412 Unprofessional Conduct, p. 3292, 659
8.36.601 Continuing Education Requirements, p. 741

(Board of Ouitfitters)

8.39.514 and other rules - Licensure - Guide or Professional
Guide License - Licensure -- Fees for Ouffitter,
Operations Plan, Net Client Hunting Use (N.C.H.U.),

and Guide or Professional Guide, p. 3295, 843

(Board of Pharmacy)
8.40.401 and other rules - Substantive Pharmacy Rules -
Automated Data Processing - Certified Pharmacies -
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Internship Regulations - Continuing Education for
Pharmacists - Dangerous Drug Act - Collaborative
Practice Agreement Requirements - Security of
Certified Pharmacy - Administration of Vaccines by
Pharmacists - Explosive Chemicals - Prescription
Copies for Legend Drugs, p. 1422

8.40.406 and other rules - Labeling for Prescriptions -
Unprofessional Conduct - Definitions - Preceptor
Requirements - Conditions of Registration, p. 136,

783

8.40.1301 and other rules - Pharmacy Technicians -
Registration of Pharmacy Technicians - Renewal,
p. 1447

(Board of Physical Therapy Examiners)
8.42.402 and other rules - Examinations - Licensure of Out-
of-State Applicants - Foreign-trained Physical

Therapist Applicants - Continuing Education,
p. 3488, 344

(Board of Professional Engineers and Land Surveyors)

8.48.802 and other rules - License Seal - Saf ety and Welfare
of the Public - Performance of Servi ces in Areas of

Competence - Conflicts of Interest - Avoidance of
Improper Solicitation of Professional Employment -
Direct Supervision - Definition of Responsible
Charge - Introduction - Issuance of Public
Statements, p. 2784, 553

8.48.1105 Fees, p. 1169

(Board of Psychologists)

8.52.602 and other rules - Non-resident Psychological
Services - Application Procedures - Required
Supervised Experience - Examination - Fees -

Parenting Plan Evaluations, p. 744
8.52.616 Fees, p. 1526

(Board of Public Accountants)
8.54.410 Fees, p. 1020

(Board of Radiologic Technologists)

8.56.402 and other rules - Applications - Fee Schedule -
Permit Application Types - Practice Limitations -
Permit Examinations - Permit Fees, p. 510

(Board of Real Estate Appraisers)
8.57.101 and other rules - Transfer from the Department of
Commerce - Board of Real Estate Appr aisers, p. 1331
8.57.409 Qualifying Education Requirements for General
Certification, p. 593, 1333

(Board of Realty Regulation)
8.58.301 and other rules - Definitions - Trust Account
Requirements - General License Administration
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Requirements - Renewal - License Renewal - Late
Renewal -  Continuing Property Management Education -
Continuing Property Management Education Reporting
Requirements, p. 1529

8.58.301 and other rules - Definitions - Continuing Education
- Conti  nuing Education Course Approval - Grounds for
License Discipline - Grounds for Discipline of
Property ~ Management Licensees - Internet
Advertising, p. 319, 785, 951

8.58.705 and other rule - Pre-licensure Course Requirements -
Continuing Property Management Education, p. 327,
789

(Board of Respiratory Care Practitioners)
8.59.402 and other rule - Definitions - Fees, p. 141, 1096

(Board of Social Work Examiners and Professional Counselors)
8.61.401 and other rule - Definitions - Licensure
Requirements, p. 2791, 558

8.70.101 and other rules - Building Codes Bureau -
Incorporation by Reference of Uniform Building Code
- Certification of Code Enforcement Programs -
Annual Report - Audit - Decertification of Code
Enforce ment Programs - Building Codes Education Fund
Assessment - Wiring Standards - Elec trical Permit -
Electrical Inspections Fees - Incorporation by
Reference of Elevator Code - Certificates of
Inspection - Incorporation by Reference of Boiler
and Pre ssure Vessel Code - Fees - Boilers Exempted -

Boiler Inspections, p. 1536

24.11.443  Unemployment Insurance Benefit Claims, p. 822, 1334
24.16.9007 Prevailing Wage Rates - Non-construction Services,
p. 523, 1102

24.16.9007 Prevailing Wage Rates - Fringe Benefits for
Ironworkers and Ironworker Forepersons Only,
p. 3095, 444

24.29.1571 and other rules - Workers' Compensation Fee
Schedules for Chiropractic, Physical Therapy and
Occupational Therapy Services, p. 1290

(Workers' Compensation Judge)
24.5.317 Procedural Rule - Medical Records, p. 153A, 397

(Board of Personnel Appeals)
24.26.630 and other rules - Board of Personnel Appeals
Matters, p. 154, 446

LIVESTOCK, Department of, Title 32

I Ruminant Feeds for Livestock Prohibition, p. 825,
1336

32.2.502 Certification of Specially Qualified Deputy Stock
Inspectors, p. 828, 1335
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Food Safety and Inspection Service (Meat and
Poultry), p. 160, 448, 561

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36.21.415

and other rule - Fees - Tests for Yield and
Drawdown, p. 3504, 562, 1645

(Board of Oil and Gas Conservation)
36.22.1242 Privilege and License Tax Rates on Oil and Gas,

(Board of Land Comm

p. 1576

issioners and Department of Natural Resources

and Conservation)

I
36.25.110

Biodive  rsity and Old-growth Management, p. 831, 1337
Minimum Rental Rate for Grazing Leases under the
Jurisdiction of the State Board of Land
Commissioners, p. 756

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I

[-XI1
16.4.101
16.22.101
16.24.101

16.24.901

16.26.101

16.32.302
16.32.302
37.5.307

37.40.302
37.40.905

37.40.905
37.50.901
37.70.304

Montana Administrative Register

Child Support Enforcement Reasonable Cost of Health
Insurance, p. 1047, 1646

Quality Assurance for Managed Care Plans, p. 381,
1342

and other rules - Distribution of Funds for Local
Health Services, p. 1580

and other rules - Fluoridation of Public Water
Supplies, p. 1587

and other rules - Transfer from the Department of
Health and Environmental Sciences - Children's
Special Health Services Program - Infant Screening
Tests and Eye Treatment Program - Bl ock Grant Funds
Program - Documentation and Studies of Abortions -
Family Planning Program Deficiencies, p. 398

and other rules - State Plans for Maternal and Child
Health (MCH) - Lab Services - Montana Health Care
Authority, p. 379, 981

and other rules - Transfer from the Department of
Health and Environmental Sciences - Women, Infants
and Children (WIC), p. 982

Health Care Licensure, p. 772, 1105

Health Care Licensure, p. 163, 675

and other rules - Fair Hearings and Contested Case
Proceedings, p. 622, 1107

and other rules - Nursing Facilities, p. 642, 1108

and other rules - Medicaid Cross-over Pricing,

p. 1029, 1476

and other rules - Medicaid Cross-over Pricing,
p. 526

Interstate Compact on the Placement of Children,
p. 337, 676

and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1453
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37.85.212
37.86.105
37.86.1001
37.86.1802
37.86.2207
37.86.2207
37.86.2207
37.86.2401
37.86.2605
37.86.2801
37.86.4401
37.89.114
37.89.114

Low

Resource

Mental

p. 3118, 401
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Based Relative Value

Reimbursement, p. 612, 984

27,417, 564

Income Energy Assistance Program (LIEAP),

Scale (RBRVS)

and other rules - Mental Health Services, p. 2889,

and other rules - Dental Services - Eyeglasses
Reimbursement, p. 617, 1117
and other rules - Medicaid Fees and Reimbursement

Require ments for Prosthetic Devices, Durable Medical
Equipment (DME) and Medical Supplies, p. 604, 986

989

Medicaid Mental Health Services, p. 1044

and other rules - Emergency Amendment - Medicaid
Mental Health Services, p. 791

and other rules - Mental Health Services, p. 436,

and other rules - Medicaid Transportation and

Ambulance Services, p. 759, 1183

Medicaid Hospital Reimbursement, p. 626, 1119

and other rules - Emergency Amendment - Medicaid
Reimbursement for Inpatient and Outp

Services, p. 403, 677

and other rules - Rural Health Clinics (RHC) -

Federally Qualified Health Centers (FQHC), p. 1301

p. 1040

Health Services Plan,

Covered Services, p. 413

Covered Services,

Emergency Amendment - Mental Health Services Plan,

PUBLIC SERVICE REGULATION, Department of, Title 38

REVENUE, Department of, Title 42

Consumer
Numbers, p. 1585

Electronic Filings, p. 1582
Unauthorized

Change of

Provider, p. 775, 1648

I &1l

42.11.201
42.11.301
42.17.101
42.18.124

42.23.103
42.24.102

42.25.1809

17-9/6/01

In-state Breweries, p. 778
and other rules - Liquor Licensing, p. 2614, 449
and other rules - Liquor Distribution, p.
and other rules - Withholding and Unemployment

a

Insurance Tax Rules, p. 1050, 1650

Clarification of Valuation Periods for Class 4
Property, p. 301, 463

Corporation License Taxes, p. 1600

and other rules - Special Provisions Applicable to

Corporation License Taxes, p. 1615

and Gas Proceeds, p. 1588

Montana Administrative Register

and other rule - Tax Rates and Distribution of Qil

Telecommunications

atient Hospital

Requested Privacy Regarding Telephone

3507, 348
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SECRETARY OF STATE, Title 44

[-XI1 Fees for Records Management Microfilming, Imaging
and Storage Services, p. 837, 1186

1.2.421 and other rules - Fees for Administrative Rules of
Montana and Montana Administrative Register, p. 834,
1185

44.6.201 and other rule - Uniform Commercial Code Filings
(UCC) - Searches, Amendments and Consumer Liens,
p. 1083

(Commissioner of Political Practices)

44.10.101 and other rules - Organizational - Procedural -
Campaign Finance and Practices - Ethics Rules,
p. 1619
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