MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 5

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains

state agencies' proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;

and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are found at

the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING

amendment of ARM 8.39.804 ) ON PROPOSED AMENDMENT
and the proposed adoption of ) AND ADOPTION
NEW RULE I, pertaining to )

net client hunter use

TO: All Concerned Persons

1. On April 7, 2003, at 9:00 a.m., a public hearing will
be held in Room 438, 301 South Park Avenue, Hele na, Montana, to
consider the proposed amendment and adoption of the above-stated

rules.

2. The Department of Labor and Industry will make
reasonable accommod ations for persons with disabilities who wish
to participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department no later than 5:00 p.m.,
March 28, 2003, to advise us of the nature of the accommodation
that you need. Please contact Dan Dellinger, Department of
Labor and Industry, 301 South Park Avenue, P.O. Box 200513,
Helena, Montana 59620-0513; telephone (406) 841-2370; Montana
Relay 1-800-253-4091; TDD (406) 444-2978; facsimile (406) 841-
2305; e-mail dlibsdout@state.mt.us.

3. The rule proposed to be amended provides as follows,
new matter underlined, deleted matter interlined:

8.39.804 DETERMINATION OF NET CLIENT HUNFHING—— HUNTER USE
AND REVIEW OF NEW OPERATIONS PLAN AND PROPOSED XPANSION OF NET
CLIENT HUNTING HUNTER USE UNDER EXISTING AND NEW OPERATIONS
PLAN(S) (1) An outfitter shall not expand net client hunting———
hunter  use without first applying for and receiving approval
from the board for such expansion.

(2) Except as provided in (4) and (5) below , het client

i hunter _ use for outfitters shall be deter mined by taking

the highest total number of hunting clients served by the
outfitter and any guides working under the endorsement of the
outfitter in a year during which the outfitter was licensed in
the state of Montana, with a categorical breakdown of hunting

clients served using licenses issued no later than December 31,
1995 as follows:
(a) category 1: —, consisting of nonresident deer or elk

clients holding B-10 or B-11 licenses ("'big game oultfitter
sponsored");

(b) category 2, _-deerorelkclients-nothelding-outfitter ————————————

sponsored"y— cbnsistind of all non-outfitter sponsored big game

species clients :and
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(c) category 3: —, consisting of upland game bird, turkey;y—
and migratory game bird (waterfowl) clients ("non-big game").

(3) The outfitter shall designate net client hunting
hunter use for each of the following———— categories, under
affirmation by oath on a form provided by the board. The
outfitter shall specify the year or years from w hich the use is
designated. If use is designated from any year prior to 1988,
the outfitter claiming such use must submit documentation of
such use, which shall be subject to approval of the board. The
use designated by the outfitter shall be subject to random audit
by the board's investigators. Submission of false information
regarding net client hunting —— hunter use is specifically
designated as unprofessional conduct, and shall may result in
revocation of the oultfitter's license.

(4) When an existing outfitter purchases an outfitting
business or any portion thereof in the state of Montana and
makes application to the board for an expansion, the outfitter

may designate net client hunting ——— hunter _ use in an amount equal

to his or her histo rical use, plus the net client hunting —— hunter
use transferred from the selling outfitter to the applicant

outfitter. For proposed new use by a newly lice nsed oultfitter,

net client huntirng——— hunter _ use shall be determined by the board
as part of its order under this rule.

(5) In cases where a federal agency limits n —et-chent——
i use on federal lands, net client-hunting hunter _ use of
the oultfitter providing authorized services on s uch lands shall
be taken—from-theusedesighated—— reqgulated by such federal
agency. In all other cases, net client hunting —— hunter _ use on
federal lands shall be determined under either (2), (3) or (4)
as applicable.

Net client hunter use of each outfitter must be specific as to
the category designated by the outfitter (big game outfitter
sponsored, big game non-outfitter sponsored and non-big game).
An outfitter may, in any one year which the outfitter has un-

served category one clients (outfitter sponsored), serve the un-

served clients under category 2. An outfitter shall not

exchange, trade or substitute between any other category of net
client use.

(7) An application for proposed expansion in net client
hunting— hunter  use under an existing operations plan, and
applications by license applicants proposing new operations
plans involving hunting use, shall be made on fo rms provided by
the board. The board shall maintain a copy of the proposal in
the board's office.

(8) and (9) remain the same.

AUTH: 37-1-131 37-47-201, MCA
IMP: 37-1-131 37-47-201, 37-47-316, MCA
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REASON The Board of Outfitters has determined that it is

reasonable and nece ssary to make these amendments regarding "Net
Client Hunter Use" to be consistent with the terminology used in
sections 37-47-101, 37-47-201, 37-47-316, 37-47-317 and 37-47-

318, MCA. It is reasonable and necessary to amend ARM
8.39.804(2)(b) because it will allow outfitters a method of

adjusting to game management changes implemented by the Montana
Department of Fish, Wildlife and Parks (MFWP) as the result of

changing populations of game animals. MFWP frequently closes

hunting of certain species in an area and opens hunting for

other species that have not been hunted in the a rea previously.
Regarding ARM 8.39.804(2)(c), the board has determined that it

is reasonable and necessary to remove the "turkey" provision

because turkey is considered to be an upland game bird as

defined under MFWP statute 87-2-101(15), MCA. The board has

also determined that it is reasonable and necessary to amend ARM
8.39.804(3) to allow the board needed discretionary authority

for disciplinary action against licensees who submit false or

incorrect information regarding net client hunter use. ARM

8.39.804(5) is reas onably necessary because it clarifies federal
authority over fede ral lands. It is reasonable and necessary to

amend ARM 8.39.804(6) because this amendment will allow
outfitters to take pressure away from the Category 1, Big Game

Ouitfitter Sponsored Licenses.

4. The proposed new rule provides as follows:

NEW RULE | EFFECT OF FEE FOR EXPANSION OF NET CLIENT

HUNTER USE (1) Upon approval by the board of an expansion on
net client hunter use, the expansion will not become effective

until the date paym ent is received pursuant to the provisions of
37-47-318, MCA.

AUTH: 37-1-131, 37-47-201, MCA
IMP: 37-1-131, 37-47-201, 37-47-316, MCA

REASON The Board of Outfitters has determ ined that it is
reasonable and necessary to establish the effective date of an
expansion in Net Client Hunter Use, following approval of the
expansion by the Board.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Outfitters, 301 South Park, P.O. Box 200513, Helena, Montana
59620-0513, by facsimile to (406) 841-2305, or by e-mail to
dlibsdout@state.mt.us and must be received no later than 5:00
p.m., April 11, 2003.

6. An electr onic copy of this Notice of Public Hearing is
available through the Department's site on the World Wide Web at
http://discoveringmontana.com/dli/lobsd under the Board of
Ouitfitters rule notice section. The department strives to make
the electronic copy of this Notice conform to the official
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version of the Notice, as printed in the Montana Administrative

Register, but advises all concerned persons that in the event a
discrepancy between the official printed text of the Notice and

the electronic version of the Notice, only the o fficial printed

text will be considered. In addition, although the Department
strives to keep its website accessible at all times, concerned
persons should be aware that the website may be unavailable
during some periods, due to system maintenance or technical
problems, and that a person's technical difficulties in
accessing or posting to the comment forum does not excuse late
submission of comments.

7. The Board of Oultfitters maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this board. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
regarding the Board of Outfitters administrative rulemaking
proceedings or other administrative proceedings. Such written
request may be mailed or delivered to the Board of Oultfitters,

301 South Park, P.O. Box 200513, Helena, Montana 59620-0513,
faxed to the office at (406) 841-2305, e-mailed to
dlibsdout@state.mt.us or may be made by completing a request
form at any rules hearing held by the agency.

8. The Board of Outfitters will meet via a telephone
conference call at 9:00 a.m. on April 30, 2003, to consider the
comments made by the public, on the proposed res ponses to those
comments, and take final action on the proposed amendment and
adoption. Members of the public are welcome to come to the
Board's offices on the fourth floor of the Park Avenue Building,
301 South Park, Helena, Montana and listen to the Board's
deliberations, but the Board cannot accept any comments
concerning the proposed amendments beyond the April 11, 2003
deadline.

9.  The bill sponsor requirements of 2-4-3 02, MCA, do not
apply.

10. Lon Mitch ell, attorney, has been designated to preside
over and conduct the hearing.

BOARD OF OUTFITTERS
RAY RUGG, CHAIRMAN

[s/ KEVIN BRAUN /sl WENDY J. KEATING
Kevin Braun Wendy J. Keating, Commissioner
Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State March 3, 2003.
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BEFORE THE BOARD OF CLINICAL LABORATORY
SCIENCE PRACTITIONERS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.129.401, ) PROPOSED AMENDMENT
pertaining to fees )

TO: All Concerned Persons

1. On April 14, 2003, at 1:00 p.m., a public hearing
will be held in Room 438 of the Park Avenue Building, 301
South Park Avenue, Helena Montana to consider the proposed
amendment of the above-stated rule.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require
an accommodation, contact the Board of Clinical Laboratory
Science Practitioners no later than 5:00 p.m., April 7, 2003,
to advise us of the nature of the accommodation that you need.
Please contact Cheryl Smith, Board of Clinical Laboratory
Science Practitioners, 301 South Park Avenue, P.O. Box 200513,
Helena, Montana 59620-0513; telephone (406) 841-2393; Montana
Relay 1-800-253-4091; TDD (406) 444-2978; facsimile (406) 841-
2305; e-mail dlibsdcls@state.mt.us.

3. The rule proposed to be amended provides as follows:
(new material underlined, deleted material interlined)

24.129.401 FEES (1) Fees shall be transmitted-by-cheek——————

paid to the board of clinical laboratory science
practitioners. The board assumes no responsibility for loss
in transit of such remittances. Applicants not submitting the
proper fees will be notified by the department. Fees are non-
refundable.
(2) The fees shall-lbe—— are _ as follows:
(a) original application fee:
(i) clinical laboratory scientist $100
(i) clinical laboratory specialist 100
(iii) clinical laboratory technician 100
(b) temporary license fee 25
(c) active renewal fee 45 — 60
(d) inactive renewal fee 25
(e) late renewal fee (in addition to
renewal fee) 50
() license by endorsement fee 100
(g) duplicate license fee 25
(h) reactivation of license fee 45

(i) educational course approval 25
AUTH: 37-1-134, 37-34-201, MCA
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IMP: 37-1-134 37-34-201, 37-34-305, MCA

REASON The Board of Clinical Laboratory Science
Practitioners (Board) finds there is reasonable necessity to

delete the wording referring to the transmittal of payment by

check because of new technology that now allows payment of
some fees via other means, such as credit card, debit card,

etc.

Section 37-1-134, MCA requires that boards set fees
commensurate with program costs. There is reasonable
necessity to eliminate the charge for educational course
approval because the Board believes, based on recent
experience, the cost for approving educational courses is
minimal and can be absorbed within the current fee structure.

Cash projections for the Board indicate that it is reasonably
necessary to make the proposed changes in the fees in order to
comply with the provisions of section 37-1-134, MCA. The
Board estimates that approximately 824 persons, all active
status licensees, will be affected by the proposed renewal fee
change. A legislative audit of the Business Standards Division
required that all boards pay their portion of the conversion

to the Oracle database systems. The Oracle reallocation for
the Board for fiscal year 2003 is $8,210.00, and is in
addition to the appropriation for the Board. The reallocation

is required to be paid in fiscal year 2003. The estimated
annual increase in revenue is approximately $12,360.00. Under
the proposed fee schedule the Board’s projected annual revenue
for fiscal year 2003 is $37,080.00, for fiscal year 2004 is
$49,440.00, and for fiscal 2005 is $49,440.00. The Board'’s
budget for fiscal year 2003 is $39,278.00, for fiscal year
2004 is $50,375.00, and fiscal year 2005 is $50,982.00. The
Board last raised its fees in 1999.

Finally, there is reasonable necessity to amend ARM 24.129.401
to identify the citations of additional statutes that are
implemented by the rule.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Clinical Laboratory Science Practitioners, 301 South Park
Avenue, P.O. Box 200513, Helena, Montana 59620-0513, by
facsimile to (406) 841-2305, or by e-mail to
dlibsdcls@state.mt.us and must be received no later than 5:00
p.m., April 14, 2003.

5. The Board of  Clinical Laboratory  Science
Practitioners maintains a list of interested persons who wish
to receive notices of rulemaking actions proposed by this
Board. Persons who wish to have their name added to the list
shall make a written request which includes the name and
mailing address of the person to receive notices and specifies
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that the person wishes to receive notices regarding all Board

of Clinical Laboratory Science Practitioners administrative
rulemaking proceedings or other administrative proceedings.
Such written request may be mailed or delivered to the Board

of Clinical Laboratory Science Practitioners, 301 South Park
Avenue, P.O. Box 200513, Helena, Montana 59620-0513, faxed to
the office at (406) 841-2305, e-mailed to
dlibsdcls@state.mt.us or may be made by completing a request
form at any rules hearing held by the agency.

6. The Board of  Clinical Laboratory  Science
Practitioners will meet in May, 2003, to consider the comments
made by the public, the proposed responses to those comments,
and take final action on the proposed amendments. Members of
the public are welcome to attend the meeting and listen to the
Board’'s deliberations, but the Board cannot accept any
comments concerning the proposed amendments beyond the April
14, 2003, deadline.

7 Anne O’Leary, attorney, has been designated to
preside over and conduct this hearing.

8. The bill sponsor notice requirements of 2-4-302,
MCA, do not apply.

BOARD OF CLINICAL LABORATORY
SCIENCE PRACTITIONERS
Karen McNutt, PRESIDENT

/s/ KEVIN BRAUN /s WENDY J. KEATING
Kevin Braun Wendy J. Keating, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State March 3, 2003.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING
amendment of ARM 37.85.207, ON PROPOSED AMENDMENT
37.85.406, 37.86.606,
37.86.1102, 37.86.1806,
37.86.1807, 37.86.2405,
37.86.2801 and 37.86.2905
pertaining to medicaid
reimbursement and reductions
in medicaid rate
reimbursement and services

N N N e’ e e’ e e

TO: All Interested Persons

1. On April 2, 2003, at 3:00 p.m., a public hearing will
be held in the audi torium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed amendment of the above-stated rules.

The Department of Public Health and Human Services will
make reasonable acc ommodations for persons with disabilities who
need an alternative accessible format of this no tice or provide
reasonable accommodations at the public hearing site. If you
need to request an accommodation, contact the department no
later than 5:00 p.m. on March 24, 2003, to advise us of the

nature of the accommodation that you need. Please contact Dawn
Sliva, Office of Legal Affairs, Department of Pu blic Health and
Human Services, P.O. Box 4210, Helena, MT 59604- 4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhsleg al@state.mt.us.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.85.207 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM

(1) remains the same.

(2) The following medical and nonmedical services are
explicitly excluded from the Montana medicaid program except for
those services covered under the health care fac ility licensure
rules of the Montana department of public health and human
services when provided as part of a prescribed regimen of care
to an inpatient of a licensed health care facility, except for
those services specifically available, as listed in ARM
37.40.1406, to persons eligible for home and community based
services; and except for those medicare covered services, as
listed in ARM 37.83.812 to qualified medicare be neficiaries for
whom the Montana medicaid program pays the medicare premiums,
deductible and coinsurance:

(a) through (I) remain the same.

(m) treatment services for infertility, including
sterilization reversals; and —
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(n) experimental services; _
(o) all gastric bypass related services (including initial

bypass and revisions); and
(p) circumcisions not authorized by the department as

medically necessary )
(3) Effective February 1, 2003, until June 30, 2003, the

following services will no longer be covered for individuals age

21 and over:
(a) audiology:;
(b) eyeqglasses;
(c) routine eye exams provided by optometrists and

ophthalmologists;
(d) hearing aids;
(e) orthotic devices;
(f) _prosthetic devices;
(9) dental, e xcluding emergency services for the treatment

of pain; and
(h) denturist.
(3) remains the same but is renumbered (4).

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402, MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-103, 53-6-116,
53-6-131, 53-6-141 and 53-6-402, MCA

37.85.406 BILLING, REIMBURSEMENT, CLAIMS PROCESSING, AND

PAYMENT(1) through (20) remain the same.

(21) There is an emergency reimbursement reduction in
effect for the following provider types for services provided
January 1 —10, 2662 2003 through June 30, 2002

(a) inpatient hospital;

(b) outpatient hospital;

(c) early periodic screening;

(d) diagnostic and treatment;

(e) nutritional services;

() chiropractic;

(9) podiatry;

(h) physical therapy;

(i) speech-language pathology;

()) occupational therapy;

(k) audiology;

() optometry;

(m) public health clinic;

(n) dental,

p)—(0)  prosthetic devices;’
{e—(p) _ durable medical equipment and supplies;

)—(q) _ non-emergency transportation;

{s}—(r) _ ambulance;

#—(s) physician;

—(t)  ambulatory surgical center;

©&9—(u) non-hospital lab and x-ray;

w)—(v)  denturist;

©9—(w) mid-level practitioner;

&9—(x) _ qualified medicare beneficiary (QMB) services;
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2—(y)  QMB chiropractic; and
taa)—(z) freestanding dialysis clinics.

(22) The net pay reimbursement for the provider types
listed in ARM-37485-406——(21) is 2.6%—— 7% less than the amount
provided in the following rules: ARM 37.83.811, 37.83.812,
37.83.825, 37.85.212, 37.86.105, 37.86.205, 37.86.506,
37.86.610, 37.86.705, 37.86.1004, 37.86.1005, 37.86.1105,
37.86.1406, 37.86.1806, 37.86.1807, 37.86.2005, 37.86.2207,
37.86.2209, 37.86.2211, 37.86. 2217, 37.86.2405, 37.86.2505,
37.86.2605, 37.86.2801, 37.86.2905, 37.86.3005, 37.86.3007,
37.86.3009, 37.86.3011, 37.86.3014, 37.86.3016, 37.86.3018,
37.86.3020, 37.86.3022, 37.86.3205 and 37.86.4205.

(a) For purposes of this rule, "net pay reimbursement”
means the allowed amount minus third party liability payments,
copayments, coinsurance, incurments, and other deductions.
WMM&WG&W@GQ—E; he d 1 o ﬁ leulati

(23) remains the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-111, 53-6-113 , 53-6-
131 and 53-6-141, MCA

37.86.606 THERAPY SERVICES, SERVICE REQUIREMENTS AND
RESTRICTIONS (1) through (6) remain the same.

(7) The following limits apply to therapy services:

(a) Occupational therapy services are limited to 70 — 40
hours per state fiscal year per recipient without prior

authorization and up to an additional 30 hoursper ~ statefiscal

yearper-recipient-as-prior-au—thorized by the department — . No—
. Individuals age 21 or older are not eligible

to receive additional hours over 40.

(b) Speech therapy services are limited to 70 units — 40
hours of service per state fiscal year per recipient without _—

conl e i horized by il
department—. No-more——than-100-units-of service-of speech therapy ———————
. een] o I 4y :
Individuals age 21 or older
are not eligible to receive addltlonal hours over 40.
(i) remains the same.

(c) Physical therapy services are limited to 70 units — 40
hours of service per state fiscal year per recipient without _—

conl e i horized by il
department —. No-more—than 100-units-of physical therapy services
ccnl Ho I 4 iy
Individuals age 21 or older are not
eligible to receive addltlonal hours over 40.
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AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-111 and 53-6-113 , MCA

37.86.1102 OU TPATIENT DRUGS, REQUIREMENTS(1) through (4)
remain the same.

(5) Each prescription shall be dispensed in the quantity
ordered except that:

(a) remains the same.

(b) Notwithstanding the above, prescriptions may not be

dispensed in quantities greater than 100 dosages -o+ a 34-day
supply, whi ' :

(6) remains the same.

AUTH: Sec. 53-6-113 , MCA

IMP:  Sec. 53-6-101 ,53-6-113  and 53-6-141 , MCA

37.86.1806 PROSTHETIC DEVICES, DURABLE MED ICAL EQUIPMENT,
AND MEDICAL SUPPLIES, REIMBURSEMENT REQUIREMENTS

(1) Requirements for the purchase or rental of prosthetic
devices, durable me dical equipment, medical supplies and related
maintenance, repair and services are as follows:

(a) through (b) remain the same.

(c) A prior authorization is required for the following:

(i) for any line item of prosthetic device, durable
medical equipment, medical supplies and related maintenance,
repair and services on which the department's fee is equal to or
greater than $1,000; and

i | . wheclchai ' wheelchai e if

@— (i) all othe——— items identified as requiring prior
authorization in the department's fee schedule referenced in ARM
37.86.1807(2).

(d) through (6) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-111, 53-6-113 and
53-6-141, MCA

37.86.1807 PROSTHETIC DEVICES, DURABLE MED  ICAL EQUIPMENT,
AND MEDICAL SUPPLIES, FEE SCHEDULE (1) remains the same.
(2) Prosthetic devices, durable medical equipment and
medical supplies shall be reimbursed in accordance with the
department's fee schedule effective July 2002 —— February 1, 2003 ,
which is hereby adopted and incorporated by reference. A copy
of the department's fee schedule may be obtained from the
Department of Public Health and Human Services, Health Policy
Services Division, 1400 Broadway, P.O. Box 202951, Helena, MT
59620-2951.
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(3) The department's fee schedule, referred to in ARM
37.86.1806(1), for items other than wheelchairs and wheelchair
accessories, shall include fees set and maintained according to
the following methodology:
(a) remains the same.
(b) Upon review of the aggregate number of billings as
provided in (3)(a), the department will establish a fee for each
item which has been billed at least 50 times by all providers in
the aggregate during the previous 12-month period. The
department shall set each such fee at 90 — 80 % of the average
charge billed by all providers in the aggregate for such item
during such previous 12-month period. For purposes of
determining the number of billings and the average charge, the
department will consider only those billings that comply with
ARM 37.86.1806(1)(b).
(i) remains the same.

(c) Except as provided in (4), for all items for which no
fee has been set under the provisions of (3)(b), the
department's fee schedule amount shall be 90 — 80 % of the

provider's usual and customary charge.
() through (5)(b) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-111, 53-6-113 and
53-6-141, MCA

37.86.2405 TRANSPORTATION AND PER DIEM, REIMBURSEMENT
(1) remains the same.
(2) The department hereby adopts and incorporates by
reference the department's fee schedule effective July 2002
February 1, 2003 which sets forth the reimbursement rates for
transportation, per diem and other medicaid services. A copy of
the department's fee schedule may be obtained from the
Department of Public Health and Human Services, Health Policy
and Services Division, 1400 Broadway, P.O. Box 202951, Helena,
MT 59620-2951.
(3) No payment is available for personal vehicle mileage
or per diem costs that total less than $10 —— $5 in a calendar
month.
(4) remains the same.
(5) Mileage for transportation in a personally owned
vehicle is reimbursed: — at the rate of $.13 per mile.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-6-101 ,53-6-113  and 53-6-141, MCA

37.86.2801 ALL HOSPITAL REIMBURSEMENT, GENERAL

(1) remains the same.

(2) Allowable costs will be determined in accordance with
generally accepted accounting principles as defined by the
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American institute of certified public accountants. Such
definition of allowable costs is further defined in accordance
with the Medicare Provider Reimbursement Manual, HCFA Pub. 15
(referred to as "Pub. 15"), subject to the exceptions and
limitations provided in the department's administrative rules.
The department hereby adopts and incorporates herein by
reference Pub. 15, which is a manual published by the United
States department of health and human services, health care
financing administr ation, which provides guidelines and policies
to implement medicare regulations which set forth principles for
determining the reasonable cost of provider services furnished
under the Health Insurance for Aged Act of 1965, as amended. A
copy of Pub. 15 may be obtained through the Department of Public
Health and Human Services, Health Policy and Ser vices Division,
1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.
(a) Hospitals located in the state of Montana providing
inpatient and outpatient hospital services reimbursement under
the retrospective cost-based methodology for a h ospital that is
identified by the department as a distinct part rehabilitation
unit or an isolated hospital are subject to the provisions
regarding cost reimbursement and coverage limits and rate of
increase ceilings specified in 42 CFR 413.30 through 413.40
(1992), except as otherwise provided in these rules. This
provision applies to distinct part rehabilitation units only

through January 31, 2003. The department hereby adopts and
incorporates herein by reference 42 CFR 413.30 through 413.40
(1992). A copy of 42 CFR 413.30 through 413.40 (1992) may be
obtained through the Department of Public Health and Human
Services, Health Policy and Services Division, 1400 Broadway,
P.O. Box 202951, Helena, MT 59620-2951.

(b) through (8) remain the same.

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113 , MCA

IMP:  Sec. 2- 4-201, 53-2-201, 53-6-101 , 53-6-111, 53-6-113

and 53-6-141, MCA

37.86.2905 INPATIENT HOSPITAL SERVICES, REIMBURSEMENT

(1) For inpatient hospital services, the M ontana medicaid
program will reimburse providers as follows:

(a) For inpatient hospital services, including inpatient

rehabilitation services and services provided in a setting that
is__identified by the department as a distinct part

rehabilitation unit, provided within the state of Montana,
providers will be reimbursed under the diagnosis related groups

(DRG) prospective payment system described in (2) except as
otherwise specified in these rules. Medicare certified

rehabilitation units (through January 31, 2003 only) , isolated
hospitals and criti cal access hospitals will be reimbursed their
actual allowable co sts determined on a retrospective basis, with

allowable costs determined according to ARM 37.86.2801(2).
Except as otherwise specified in these rules, facilities
reimbursed under the DRG prospective payment system will be
reimbursed, in addition to the prospective DRG rate, for the
following:
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() through (c)(i) remain the same.

(2) The department's DRG prospective payment rate for
inpatient hospital services is based on the classification of
inpatient hospital discharges to DRGs. The procedure for
determining the DRG prospective payment rate is as follows:

(a) through (b) remain the same.

(c) The department computes a Montana average base price
per case. This average base price per case is $2070 excluding
capital expenses, effective for services provided on or after
July 1, 2002. For services provided on or after February 1,

2003 through June 30, 2003, the base price per case is $1967

excluding capital expenses.

(d) through (8) remain the same.

(9) Inpatient hospital service providers s hall be subject
to the billing requirements set forth in ARM 37. 85.406. Atthe
time a claim is submitted, the hospital must have on file a
signed and dated acknowledgment from the attending physician
that the physician has received the following notice: "Notice
to physicians: medi caid payment to hospitals is based in part on
each patient's principal and secondary diagnoses and the major
procedures performed on the patient, as attested to by the
patient's attending physician by virtue of his or her signature
in the medical record. Anyone who misrepresents, falsifies or
conceals essential information required for payment of federal
funds, may be subject to fine, imprisonment or civil penalty
under applicable federal laws." The acknowledgment must be
completed by the physician at the time that the physician is
granted admitting privileges at the hospital, or before or at
the time the physician admits his or her first patient to the

hospital. Existing acknowledgments signed by physicians already
on staff remain in effect as long as the physician has admitting
privileges at the hospital. The provider may, at its

discretion, add to the language of this statement the word
"medicare" so that two separate forms will not be required by

the provider to com ply with both state and federal requirements.
In addition, except for distinct Hitati |
hospital resident ¢ ases, a _ provider may not submit a claim until

the recipient has been either:
(a) through (17) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 , 53-6-111, 53-6-113 and
53-6-141, MCA

3. On January 10, 2003 the Department of Public Health and
Human Services adopted emergency rule changes to ARM 37.85.207.
On January 31, 2003 the Department adopted emergency rule
changes to ARM 37.85.406, 37.86.606, 37.86.1102, 37.86.1806,
37.86.1807, 37.86.2405, 37.86.2801 and 37.86.2905. By statute
(2-4-303, MCA) emer gency rule changes are only effective for 120
days. The amendments in this notice are proposed to either
extend the emergency rule change to June 30, 2003, or make the
change permanent. Whether the change is extended until June 30,
2003 or will remain in effect after June 30, 2003 is indicated
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with each rule discussed below.

The Department projects substantial budget deficits in the

Montana Medicaid program for State Fiscal Year ( SFY) 2003. The
projected deficits require the Department to adjust
reimbursement policies and services for the Montana Medicaid

program.

The Department has considered and will adopt all feasible
measures to eliminate the budget deficit for SFY 2003. Making

up more of the deficit through Medicaid service reductions was
considered but rejected because cost-shifting occurs when
elimination of non- federally mandated services causes additional
use of more expensive mandatory services. In addition, the
elimination of groups of currently eligible individuals was
rejected due to the potential for adverse financial and health

effects on individuals currently receiving Medicaid services.

The estimated financial impact of the amendments to ARM
37.85.207 is to reduce total state and federal e xpenditures for
Medicaid services in Montana by approximately $3.2 million in

SFY 2003. Of the total, state general fund expenditures are

reduced approximately $877,000. The estimated f inancial impact
of the amendments to ARM 37.85.406, 37.86.606, 37.86.1102,
37.86.1806, 37.86.1 807, 37.86.2405, 37.86.2801 and 37.86.2905 is

to reduce total state and federal expenditures for Medicaid

Services in Montana by approximately $5,200,000 in SFY 2003. Of

the total, state expenditures are reduced approximately

$1,413,000. The Department believes the savings from these and
other cost-saving measures will allow it to stay within

legislative appropriations.

42 U.S.C. 1396a(a)( 30)(A) requires that a state plan for medical

assistance must provide such methods and procedures related to

payment for care and services that are consistent with

efficiency, economy, and quality of care and are sufficient to

enlist enough providers so that care and services are available
under the plan at least to the extent that such care and

services are available to the general population in the

geographic area. The Department believes the rate cuts adopted
in this notice will not have a substantial detrimental effect on

Medicaid recipients’ access to services.

The Department cannot spend more than its appropriation and with
the increases in enrollment and utilization, more demand has
been placed on the program. The Department has reviewed
alternatives to these rules to contain costs in the Medicaid
program. The Depar tment recognizes the impact of these rules on
providers and needy Montanans, and has adopted measures that
attempt to minimize the negative impact on providers and
clients. In order to stay within the budget, the Department

must adopt these rules, which are a combination of reducing
eligibility, limiting services and reducing payments to health

care providers.
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The amendments provide the following changes:

ARM 37.85.207(1)(0) is amended to exclude all gastric bypass

surgery. ARM 37.85.207(1)(p) is amended to exclude any
circumcisions not preauthorized by the Department. This change
will remain in effect after June 30, 2003. Itw ill result in a
general fund savings of $41,700 from reduced expenditures for

SFY 2003.

ARM 37.85.207(3) is amended to temporarily eliminate optional

services not required by the federal government for individuals
age 21 and over. These optional services include audiology,

eyeglasses, routine eye exams provided by optometrists and
ophthalmologists, h earing aids, dental, denturist, orthotics and
prosthetics. These temporary eliminations will be in effect

from February 1, 2003, until June 30, 2003. SFY 2003 general

fund savings equal $485,281.

ARM 37.85.406 is amended to reduce by 7% the Medicaid
reimbursement rates for the specified provider t ypes identified
in ARM 37.85.406(21). This is effective until June 30, 2003.

ARM 37.86.606(7) is amended to reduce the current occupational,
speech and physical therapy hours from a maximum of 100 hours to

40 hours for adults age 21 and over. This change will remain in

effect after June 30, 2003. SFY 2003 general fund savings equal
$4,583.

ARM 37.86.1102(5) is amended to provide for a maximum 34-day
supply on all prescription drug benefits. The current rule
provides for either a 34-day supply or 100 tablets, whichever is
greater. This change will remain in effect after June 30, 2003.
SFY 2003 general fund savings equal $20,593.

ARM 37.86.1806(1) is amended to expand the prior authorization
requirements for wheelchairs and wheelchair accessories. All

wheelchairs and wheelchair accessories will now require prior

authorization regardless of charge. This change will remain in
effect after June 30, 2003.

ARM 37.86.1807(2) is amended to refer to the Department's fee
schedule current as of February 1, 2003, for durable medical
equipment. The cha nges in the fee schedule reflect the services
that now require prior authorizations and the new "by-report"
percentages. This change will remain in effect after June 30,
2003.

ARM 37.86.1807(3) is amended to reduce the current fee for
durable medical equipment based on a percentage of billed
charges from 90% to 80%. SFY 2003 general fund savings equal
$20,000. This change will remain in effect after June 30, 2003.

ARM 37.86.2405 is amended to adopt the standard mileage rate of
$.13, which is the amount allowed by the IRS for computing the
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tax deduction for medical related travel. Concurrently, the
Department will lower the minimum payment allowed for a calendar
month of travel from $10 to $5. This change will remain in

effect after June 30, 2003.

ARM 37.86.2801(2) and 37.86.2905(1)(a) are amended to provide

for cost settlement of hospital distinct part rehabilitation

units (HDPRU) based on cost-based methodology through January

31, 2003. HDPRU will be reimbursed under the di agnosis related
group (DRG) prospective payment system effective February 1,

2003. Interim payment of HDPRU is based on a cost-based
methodology through January 31, 2003. Effective February 1,

2003 reimbursement will be under the DRG prospective payment

system. This change will remain in effect after June 30, 2003.

The Department has considered and will adopt feasible measures

to eliminate the budget deficit for SFY 2003. In addition to

these rule changes, the Department has implemented program and
policy changes that will reduce total medicaid expenditures by
$2,253,000 to the appropriated funding level. The Department

will be proposing o ther rule changes to re-examine the treatment
and evaluation of recipient resources for purposes of
determining medical eligibility.

The number of persons affected by these rule changes is 11,600

providers enrolled in Montana Medicaid and appro ximately 17,000
Medicaid recipients that utilized these services in SFY 2002.

These rule changes could impact the entire Medicaid recipient

population of 78,000 should they have need of these services

during the period of February 1, 2003 through June 30, 2003.

There is an adverse impact on Medicaid recipients from the

elimination of optional services. Clients will not be able to

obtain these services or will be required to pay privately for

their needed services. However, some of these s ervices will be
cost shifted to other services such as hospitals or physicians

services. In addition, the combination of these cuts and

previous cuts will impact access to health care for some clients

if providers choose to discontinue their participation in the

Medicaid program.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written

data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human

Services, P.O. Box 202951, Helena, MT 59620-2951, no later than
5:00 p.m. on April 10, 2003. Data, views or arg uments may also
be submitted by facsimile (406)444-9744 or by electronic mail

via the Internet to dphhslegal@state.mt.us. The Department also
maintains lists of persons interested in receiving notice of

administrative rule changes. These lists are compiled according

to subjects or programs of interest. For placement on the
mailing list, please write the person at the address above.
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5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Dawn Sliva /s/ Gail Gray

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State March 3, 2003.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING
amendment of ARM 37.37.108, ) ON PROPOSED AMENDMENT
37.37.111, 37.37.115 and )
37.97.524 pertaining to )
staffing of therapeutic youth )
group homes )

TO: All Interested Persons

1. On April 2, 2003, at 1:30 p.m., a public hearing will
be held in the audi torium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed amendment of the above-stated rules.

The Department of Public Health and Human Services will
make reasonable acc ommodations for persons with disabilities who
need an alternative accessible format of this no tice or provide
reasonable accommodations at the public hearing site. If you
need to request an accommodation, contact the department no
later than 5:00 p.m. on March 24, 2003, to advise us of the

nature of the accommodation that you need. Please contact Dawn
Sliva, Office of Legal Affairs, Department of Pu blic Health and
Human Services, P.O. Box 4210, Helena, MT 59604- 4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhsleg al@state.mt.us.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.37.108 THERAPEUTIC YOUTH GROUP HOMES, MEBICAL—
NECESSHY, STAFFING OF MODERATE LEVEL HOMES (1) remains the
same.

children——

(2) Moderate level therapeutic youth group home providers
must meet additional minimum staffing requirements to provide a
therapeutic environment and treatment interventions identified
in the child's individual treatment plan. For the purpose of
licensing:
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(a) Child to staff ratio must be no more than 4:1 each day
for a 15-hour period beginning at, or between, 7 a.m. and 7:30
a.m., (or beginning at or between some other rea sonable morning

half hour which is approximately 15 hours prior to the bedtime
of the children), when children are in care.
(b) Child to awake staff ratio must be no more than 8:1
each night for a nine-hour period beginning no earlier than 15
hours from the time daytime staffing of 4:1 is initiated.
(c) Each program manager shall be responsi ble for no more
than eight children.
(d) Each LCS shall be responsible for no more than 16
children.
(e) There must be adequate staff to allow the LCS or the

program manager who is providing services under the supervision
of a master's or higher level clinician, to implement
individualized treatment plans developed by the treatment team.

Documentation of individual, group and family therapy must be
completed for each session and be included in quarterly
treatment summaries. Treatment plans shall include, but are not
limited to:

(i) _specific treatment plan objectives and interventions
which are carried out in the treatment environment and
documented by daily charting;

(i) two group treatment sessions per child;

(i) one individual treatment session per child;

(iv) one treatment team meeting; and

(v) family therapy when appropriate  and medically
necessary.

AUTH: Sec.41 -3-1103, 41-3-1142, 52-2-111, 52-2-602, 52-2-
603, 52-2-622 and 53-4-212 , MCA

IMP: Sec. 41 -3-1103, 41-3-1142, 52-2-111, 52-2-602, 52-2-
603, 52-2-622 and 53-2-201 , MCA

37.37.111 THERAPEUTIC YOUTH GROUP HOMES, MEBDICAL—
NECESSHY; STAFFING OF CAMPUS BASED LEVEL HOMES$1) remains the

same.
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children——
(2) Campus based level therapeutic youth group home
providers must meet additional minimum staffing reguirements to
provide a therapeutic environment and treatment interventions
identified in the child's individual treatment plan. For the
purpose of licensing:

(a) Child to staff ratio must be no more than 4:1 each day
for a 15-hour period beginning at, or between 7 a.m. and 7:30
a.m., (or beginning at or between some other rea sonable morning

half hour which is approximately 15 hours prior to the bedtime
of the children), when children are in care.

(b) Child to awake staff ratio must be no more than 8:1
each night for a nine-hour period beginning no earlier than 15
hours from the time daytime staffing of 4:1 is initiated.

(c) _Each program manager shall be responsi ble for no more
than four children.

(d) Each LCS shall be responsible for no more than eight
children.

(e) There must be adequate staff to allow the LCS, the
program _manager or_professional support staff who provide
services under the supervision of a master's or_higher level
clinician to implement individualized treatment plans developed
by the treatment team. Documentation of individual, group and
family therapy must be completed for each session and be
included in quarterly treatment summaries. Treatment plans
shall include, but are not limited to:

(i) _specific treatment plan objectives and interventions
which are carried out in the treatment environment and
documented by daily charting;

(i) _one age-appropriate individual therapy session per
week;

(i) two age -appropriate group therapy sessions per week;

(iv) family therapy sessions when appropriate and
medically necessary; and

(v) _one treatment team meeting.

6)- () Each campus based level therapeutic youth group

home shall either employ or contract for a .25 full -time social
worker for each eight children in care. The social worker shalll

meet the minimum qu  alifications of a bachelor's degree and 2 —two
years of related experience. Under this subsection, .25 full-

time social worker means a social worker working a minimum of 10

hours per week.
A— (g) _ Each campus based therapeutic youth group home
shall either employ or contract for a .25 full-time clinical
director for each e ight children in care. The clinical director
shall be licensed by the Montana board of psycho logists. Under
this subsection, .25 full-time clinical director means a
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clinical director working a minimum of 10 hours per week.

8)- (h) _ Each campus based level therapeutic youth group
home shall either employ or contract for a .25 full-time
director of operations for each eight children in care. The
director of operations position is a master's level position.

Under this subsection, .25 full-time director of operations
means a director of operations working a minimum of 10 hours per
week.

{9 () Each campus based level therapeutic youth group
home shall either employ or contract for a .20 full-time
registered nurse for each eight children in care. The
registered nurse shall be licensed by the Montana board of

nursing. Under this subsection, .20 full-time r egistered nurse
means a registered nurse working a minimum of 8 —eight __ hours per
week.

AUTH: Sec.41 -3-1103, 41-3-1142, 52-2-111, 52-2-602, 52-2-
603, 52-2-622 and 53-4-212 , MCA

IMP: Sec. 41 -3-1103, 41-3-1142, 52-2-111, 52-2-602, 52-2-
603, 52-2-622 and 53-2-201 , MCA

37.37.115 THERAPEUTIC YOUTH GROUP HOMES, MEBDICAL—
NECESSHY, STAFFING OF INTENSIVE LEVEL HOMES (1) remains the
same.

children——
(2) Intensive level therapeutic youth group home providers
must meet additional minimum staffing requirements to provide a
therapeutic environment and treatment interventions identified
in the child's individual treatment plan. For the purpose of
licensing:
(a) _An intensive group home with four or fewer children
must have a child to staff ratio of no more than 2:1 each day
for a 15-hour period beginning at, or between 7 a.m. and 7:30
a.m., (or beqginning at or between some other rea sonable morning
half hour which is approximately 15 hours prior to the bedtime
of the children), when children are in care. Child to awake
staff ratio must be no more than 4:1 each night for a nine-hour
period beginning no earlier than 15 hours from the time that
daytime staffing is initiated, when children are in care.
(b) An intens ive group home with five or six children must
have a child to staff ratio of no more than 3:1 each day for a
15-hour period beginning at, or between, 7 a.m. and 7:30 a.m.,
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(or bedinning at or between some other reasonable morning half

hour which is appro ximately 15 hours prior to the bedtime of the
children), when children are in care. Child to awake staff
ratio must be no more than 6:1 each night for a nine-hour period

beginning no earlier than 15 hours from the time that daytime
staffing is initiated, when children are in care.

(c) An intensive group home with seven or eight children
must have a child to staff ratio of no more than 8:3 each day
for a 15-hour period beginning at, or between 7 a.m. and 7:30
a.m., (or beginning at or between some other rea sonable morning
half hour which is approximately 15 hours prior to the bedtime
of the children), when children are in care. Child to awake
staff ratio must be no more than 8:1.5 each night for a nine-
hour period beginning no earlier than 15 hours from the time
that daytime staffing is initiated, when children are in care.

(d) Each inte nsive therapeutic youth group home shall have
one or more program managers with responsibility as follows:

(i) in a four to six bed facility, one full-time program
manager for up to six children in care. Under t his subsection,
a full-time program manager means a program manager working a
minimum of 40 hours per week; and

(i) in _a seven or eight bed facility, 1.5 full-time
program managers for up to eight children in care. Under this
subsection, 1.5 full-time program managers means program
managers working a combined minimum of 60 hours per week.

(e) Each LCS shall be responsible for no more than 12
children.

(f) There must be adequate staff to allow the LCS, the
program _manager or_professional support staff who provide
services under the supervision of a master's or_higher level
clinician to implement individualized treatment plans developed
by the treatment team. Documentation of individual, group and
family therapy must be completed for each session and be
included in quarterly treatment summaries. Treatment plans
shall include, but are not limited to:

(i) _specific treatment plan objectives and interventions
which are carried out in the treatment environment and
documented by daily charting;

(i) _three group treatment sessions per child;

(ii) two individual treatment sessions per child;

(iv) two treatment team meetings; and

(v) family therapy when appropriate  and medically
necessary.

AUTH: Sec.41 -3-1103, 41-3-1142, 52-2-111, 52-2-602, 52-2-
603, 52-2-622 and 53-4-212 , MCA

IMP: Sec. 41 -3-1103, 41-3-1142, 52-2-111, 52-2-602, 52-2-
603, 52-2-622 and 53-2-201 , MCA

37.97.524 YOUTH GROUP HOME: STAFF _ (1) thr ough (4) remain

the same.
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AUTH: Sec.41 -3-503, 41-3-1103, 41-3-1142, 52-2-111, 52-2-
603, 52-2-622  , 53-4-111 and 53-4-212, MCA

IMP: Sec. 41 -3-503, 41-3-1103, 41-3-1142, 52-2-113, 52-2-
603, 52-2-622 ,53-2-201 _ and 53-4-113, MCA

3. The propo sed rule changes are intended to be effective
retroactive to January 15, 2003. The proposed rules have no
effect on Medicaid benefits or provider reimbursement. The
changes in staffing requirements do not significantly change the
standard of care to Medicaid recipients in therapeutic youth
group homes. Therefore, no adverse impact will result from
retroactive applicability. There would be no fiscal impact
resulting from retroactive application of the proposed rule
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changes.

4. The Department of Public Health and Hu man Services is
proposing these amendments to implement changes in the staffing
requirements for therapeutic youth group homes. On January 15,
2003 the Department proposed temporary emergency rule amendments
that implemented a revised fee schedule for mental health
services provided to Medicaid recipients and MHSP beneficiaries.

When it adopted those rules, the Department promised to review
staffing requirements for therapeutic youth group homes. The
Department's review included consultations among Medicaid
program administrators, Medicaid facility licensing
administrators and representatives of the therapeutic youth
group home service provider's industry.

The Department finds that the staffing requirements for
therapeutic youth group homes were unnecessarily stringent and

is proposing these amendments. The proposed staffing
adjustments will al low therapeutic youth group home providers to
continue to operate within the reduced reimbursement schedule
without compromising the quality of care or safety afforded
Medicaid recipients.

The proposed amendments adjust the minimum child to awake staff
ratios for moderate, campus and intensive level therapeutic
youth group homes. The amendments establish the maximum number

of youth for a program manager and lead clinical staff at each
level of therapeutic group home. Finally, the proposed
amendments differentiate requirements within the intensive
therapeutic group home based upon the number of youth in the
home: four or fewer, five and six, or seven and eight.

The alternative to these amendments would be either not to

reduce the reimbursement rates or not to modify the staffing

requirements. If the reimbursement were not reduced, the
department would be forced to identify other services for

reduction or elimination in order to realize the savings

necessary for the balance of State fiscal year 2003. If the

rates were reduced without these provisions for staffing

changes, the providers would be forced to close their doors

because the reimbursement rate was substantially below the cost
of operating a faci lity. This would result in approximately 275

youth being displaced from therapeutic group home care and would
create substantial access difficulties, resulting in hardship to

families and custodial agencies who would be for ced to identify
an alternative facility for the youth involved.

The cost savings of the rate reductions were identified in the
Department's tempor ary emergency rule amendments adopted January
15, 2003. No additional savings are projected from these
proposed amendments.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written

MAR Notice No. 37-274 5-3/13/03



-381-

data, views or arguments may also be submitted to Dawn Sliva,

Office of Legal Affairs, Department of Public Health and Human

Services, P.O. Box 4210, Helena, MT 59604-4210, no later than

5:00 p.m. on April 10, 2003. Data, views or arg uments may also
be submitted by facsimile (406)444-1970 or by electronic mail

via the Internet to dphhslegal@state.mt.us. The Department also
maintains lists of persons interested in receiving notice of

administrative rule changes. These lists are compiled according

to subjects or programs of interest. For placement on the

mailing list, please write the person at the address above.

6. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

Dawn Sliva /s/ Gail Gray

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State March 3, 2003.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of New Rules | )

through VI relating to

certification requirements ) NO PUBLIC HEARING CONTEMPLATED

TO: All Concerned Persons

1. On May 9, 2003, the department proposes to adopt New
Rules | through VI relating to certification requirements for
department appraisers.

2. The Department of Revenue will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Revenue no later than
5:00 p.m. on March 26, 2003, to advise us of the nature of the
accommodation that you need. Please contact Cleo Anderson,
Department of Revenue, Director's Office, P.O. Box 5805,
Helena, Montana 59604-5805; telephone (406) 444-2855; fax
(406) 444-3696; e-mail canderson@state.mt.us.

3. The proposed new rules do not replace or modify any
section currently found in the Administrative Rules of
Montana. The proposed new rules provide as follows:

NEW RULE | DEFINITIONS The following definitions apply
to this sub-chapter:

(1) “"Agricultural appraiser" means a person who has
completed the necessary training and is certified to appraise
agricultural and forest property in Montana.

(2) "Agricultural land classification/appraisal (ALCA)
training" means specific training outlined by the department
to meet the certification requirements necessary to appraise
agricultural and forest property in Montana.

(3) "Agricultural timber classifier" means a person who
has completed the necessary training and is certified to
appraise agricultural and forest property in Montana.

(4) "Commercial appraiser” means a person who has
completed the necessary training and is certified to appraise
commercial property in Montana.

5) "Failure to perform the appraisal work
satisfactorily" refers to the work that is completed by the
appraiser and is determined to be unsatisfactory by the unit
manager and/or regional lead. At a minimum, that
determination will include areas such as:

(a) continued inability by the employee to complete the
planned amount of appraisal work;

(b) consistently making errors in following the
appraisal process;

(c) failing to consider all approaches to value; and

(d) inability to defend appraisal work before taxpayers
and appeal boards.
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(6)  "Industrial appraiser" means a person who has
completed the necessary training and is certified to appraise
industrial property in Montana.

(7) "International association of assessing officers
(IAAO)" means the professional organization for advancement of
appraisers.

(8) "Multiple certification" means holding more than one
type of certification to appraise property.

(9) "On-the-job appraisal work™ means conducting the
actual work required to complete the job for appraisers who
are new to a specific appraisal classification.

(10) "Residential appraiser’ means a person who has
completed the necessary training and is certified to appraise
residential property in Montana.

(11) "Successful completion” means satisfactorily
passing the written examination conducted at the conclusion of
the training sessions.

AUTH Sec. 15-1-201, MCA

IMP: Sec. 15-7-107 and 15-7-111, MCA
REASONABLE NECESSITY The department is proposing to adopt
New Rule | because 15-7-107, MCA, allows the department to
develop rules establishing the education courses, rules, and
methods required to be a residential property appraiser in
Montana. This rule defines terms that are used in New Rules
[l through VI.

NEW RULE I RESIDENTIAL PROPERTY CERTIFICATION

REQUIREMENTS (1) All residential appraisers must receive
specific training and testing to certify that they possess the
required knowledge, skills, and abilites to perform
residential property appraisals as outlined in this rule.

(2) Training and testing criteria shall be as follows:

(@) International association of assessing officers
(IAAO) certified training sessions will be offered annually if
funding is available and if there are sufficient numbers of
field staff who require the course.

(b) Employees shall attend the first residential
training session offered by the department after commencement
of employment. Satisfactory completion of the residential
training session shall include successful completion of the
written residential examination. If the employee fails to
successfully complete the first written examination,
attendance at the next residential training session shall be
required. Failure to successfully complete the second written
examination shall result in the immediate termination of
employment.

(3) After successful completion of the residential
training session, the employee shall prepare a written
residential demonstration appraisal narrative report
(residential narrative report). Employees will be granted a
maximum of 40 hours of administrative leave to complete the
report. The report must be submitted to the department within
six months after successful completion of the training
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session, or within 30 days after using the administrative
leave granted, whichever occurs first.

(&) The residential narrative report must include:

(i) title page;

(i) letter of transmittal;

(i) table of contents;

(iv) assumptions and limiting conditions;

(v) photographs of subject property;

(vi) identification of property;

(vii) purpose of appraisal,

(viii) definition of market value;

(ix) date of appraisal;

(x) assessment and taxes;

(xi) city data;

(xi1) neighborhood data;

(xiii) site data;

(xiv) plot plan;

(xv) zoning;

(xvi) description of improvements;

(xvii) construction features;

(xviii) property history;

(xix) highest and best use;

(xx) estimate of remaining economic life;

(xxi) cost approach with summary;

(xxii) market data approach with summary;

(xxiii) income approach with summary;

(xxiv) correlation and final estimate of value;

(xxv) certification;

(xxvi) qualification of appraiser; and

(xxvii) addenda and exhibits.

(b) Within  two months after submission of the
residential narrative report, the department shall advise the
employee, in writing, whether the report is satisfactory. If
the report is unsatisfactory, the employee shall have two
months from the date of notification to correct and resubmit
the report to the department. Additional administrative leave
will not be granted for this purpose. Failure to successfully
complete a written narrative report shall result in immediate

termination of employment. Upon final acceptance, the
residential narrative report shall become the property of the
department.

(c) The required timeframes for submitting reports may
be extended upon written request by the employee's direct
supervisor. Written requests shall be directed to the
appropriate region lead for consideration. The region lead
will approve or deny the request. Copies of the region lead's
determination will be distributed to the employee, the
employee's immediate supervisor, and appropriate process lead.

(4) Upon commencement of employment with the department,
the employee shall undertake a one-year period of on-the-job
appraisal work. During this period, in order to ensure that
the employee has the aptitude for appraisal work, the employee
shall be in a probationary status. Failure to perform the
appraisal work satisfactorily at any time during the one-year

MAR Notice No. 42-2-712 5-3/13/03



-385-

probationary period shall result in immediate termination of
employment.

(5) The department may waive the criteria set forth in
(2), (3), or (4) if sufficient proof is provided that the
employee has previously fulfilled those requirements. For
example, the employee may have completed a course of
instruction from the society of real estate appraisers whose
complexity was equal to or greater than that of IAAO course |.

AUTH Sec. 15-1-201, MCA

IMP: Sec. 15-7-107 and 15-7-111, MCA

REASONABLE NECESSITY The department is proposing to adopt
New Rule Il because 15-7-107, MCA, allows the department to
develop rules establishing the education courses, rules, and
methods required to be a residential property appraiser in
Montana. These requirements may differ in some regard to
those of other states, and potential employees may need
additional training in order to be eligible for various
appraisal positions within the department.

NEW RULE 1l AGRICULTURAL PROPERTY CERTIFICATION

REQUIREMENTS(1) The employee must be previously certified
as a residential appraiser by the standards set forth in [NEW
RULE I1].

(2) Training and testing criteria shall be as follows:

€) Department training sessions will be offered
annually if funding is available and if there are sufficient
numbers of field staff who require the courses.

(b) The employee shall attend the first scheduled
agricultural land classification/appraisal (ALCA) training
session after being assigned ALCA responsibilities.
Satisfactory completion of the ALCA training session shall
include successful completion of the written examination
conducted at the conclusion of the ALCA training session. If
the employee fails to successfully complete the first written
examination, attendance at the next ALCA training session
shall be required. Failure to successfully complete the
second written examination shall result in immediate
termination of employment or demotion to a residential
appraisal position, if the position is available and the
individual is certified to perform in that position.

(3) After successful completion of the ALCA training
session, the employee shall prepare a written ALCA
demonstration narrative report (agricultural narrative report)
as specified by the department's requirements. The department
will allow up to 40 hours of administrative leave to each
employee in order to complete each required report. The
report shall be submitted to the department within six months
after successful completion of the training session, or within
30 days after using the administrative leave granted,
whichever occurs first.

(@) The report must consist of at least one completed
appraisal (classification) of an ownership large enough and
diverse enough to adequately demonstrate the ability to
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differentiate between classes and productive grades of land.

The report may be completed on an ownership containing many
different agricultural land classifications. At a minimum,

the report must consider an ownership with at least two
different agricultural land classifications, one of which must

be grazing. Materials submitted for this demonstration
appraisal shall include:

(i) a copy of ownership plat in which property is
situated;

(i) a copy of property record card (AB-9) properly
completed;

(ii)) a copy(ies) of field notes properly completed,;

(iv) copies of soil survey information utilized,;

(v) a copy of mylar overlay or GIS map of area
(ownership) and comparable adjoining properties. This will
show the number of acres in each class and grade of land by
40-acre tract or fractional lot for both the subject property
and comparables;

(vi) copies of other pertinent data utlized in
classifying and grading the property, including precipitation
information; and

(vii) a detailed narrative explaining and justifying the
classifications and grading established.

(b) Within two months after submission of the report by
the employee, the department shall advise the employee in
writing whether the report is satisfactory. If the report is
unsatisfactory, the employee shall have two months from the
date of notification to correct and resubmit the report. No
additional administrative leave shall be granted for this
purpose. Failure to successfully complete a written narrative
report shall result in immediate termination of employment or
demotion to a residential appraisal position, if the position
is available and the individual is certified to perform in
that position. Upon final acceptance, the agricultural
narrative report shall become the property of the department.

(c) Extensions of the timeframes for submitting the
reports may be requested in writing by the employee's direct
supervisor. The written request shall be directed to the
appropriate region lead for consideration. The region lead
will then be responsible for approving or denying the request,
with copies of the action taken being distributed to the
employee, the employee's immediate supervisor, and appropriate
process lead.

(4) Upon successful attainment of the criteria set forth
in (1), (2), and (3), the employee shall undertake a one-year
period of on-the-job ALCA work. The commencement of the year
experience requirement will coincide with the employee's
notification of being assigned ALCA responsibilities. All
work will be supervised by the department. Failure to perform
the classification/appraisal work satisfactorily at any time
during the one-year period shall result in immediate
termination or demotion to a residential appraisal position,
if the position is available and the individual is certified
to perform in that position.
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(5) The department may waive the criteria set forth in
(1), (2), (3), or (4) if sufficient proof is presented that
the employee has previously fulfilled such criteria. For
example, the employee may have previously worked as an
agricultural fee appraiser and prepared demonstration
agricultural appraisal reports for clients. A copy of one of
those reports would suffice for the criteria in (3).

AUTH Sec. 15-1-201, MCA

IMP: Sec. 15-7-107 and 15-7-111, MCA
REASONABLE NECESSITY The department is proposing to adopt
New Rule Il because 15-7-107, MCA, allows the department to
develop rules establishing the education courses, rules, and
methods required to be an agricultural land appraiser in
Montana. These requirements may differ from those of other
states, and potential employees may need additional training
in order to be eligible for various appraisal positions within
the department.

NEW RULE [V COMMERCIAL PROPERTY CERTIFICATION

REQUIREMENTS(1) The employee must be previously certified
in the appraisal of residential property and agricultural
land.

(2) Training and testing criteria shall be as follows:

(@) International association of assessing officers
(IAAOQ) certified training sessions will be offered annually if
funding is available and if there are sufficient numbers of
field staff who require the course.

(b) The employee shall attend the first scheduled
commercial training session after being assigned commercial
appraisal responsibilities.  Satisfactory completion of the

commercial  training  session shall include successful
completion of the written examination conducted at the
conclusion of the commercial training session. If the

employee fails to successfully complete the first written
examination, attendance at the next commercial training
session shall be required. Failure to successfully complete
the second written examination shall result in immediate
termination of employment or demotion to a residential
appraisal position or a residential/agricultural appraisal
position, if such a position is available and the individual

is certified to perform the duties necessary for that
position.

3) After successful completion of the commercial
training session, the employee shall prepare a written
commercial demonstration appraisal narrative report
(commercial narrative report). The department will allow up
to 40 hours of administrative leave to each employee in order
to complete the report. The report must be submitted to the
department within six months after successful completion of
the training session, or within 30 days after using the
administrative leave granted, whichever occurs first.

(&) The commercial narrative report must include:

(i) title page;
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(ii) letter of transmittal;

(i) table of contents;

(iv) assumptions and limiting conditions;

(v) photographs of subject property;

(vi) identification of property;

(vii) purpose of appraisal,

(viii) definition of market value;

(ix) date of appraisal;

(x) assessment and taxes;

(xi) city data;

(xi1) neighborhood data;

(xiii) site data;

(xiv) plot plan;

(xv) zoning;

(xvi) description of improvements;

(xvii) construction features;

(xviii) property history;

(xix) highest and best use;

(xx) estimate of remaining economic life;

(xxi) cost approach with summary;

(xxii) market data approach with summary;

(xxiii) income approach with summary;

(xxiv) correlation and final estimate of value;

(xxv) certification;

(xxvi) qualification of appraiser; and

(xxvii) addenda and exhibits.

(b) The commercial narrative report can be completed on
any commercial property, including apartment buildings, but if
done on an apartment building, the structure must be a four-
plex or larger.

(c) Extensions of the timeframes for submitting the
reports may be requested in writing by the employee's direct
supervisor. The written request shall be directed to the
appropriate region lead for consideration. The region lead
will then be responsible for approving or denying the request,
with copies of the action taken being distributed to the
employee, the employee's immediate supervisor, and appropriate
process lead.

(d) Within two months after submission of the report by
the employee, the department shall advise the employee in
writing whether the report is satisfactory. If the report is
unsatisfactory, the employee shall have two months from the
date of notification to correct and to resubmit the report.

No additional administrative leave shall be granted for this
purpose. Failure to successfully complete a written
commercial narrative report shall result in immediate
termination of employment or demotion to a residential
appraisal position or a residential/agricultural appraisal
position, if the position is available and the individual is
certified to perform the duties of that position. Upon final
acceptance, the commercial narrative report shall become the
property of the department.

(4) Upon successful attainment of the criteria set forth
in (1), (2), and (3), the employee shall undertake a one-year
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period of on-the-job commercial appraisal work. The
commencement of the year experience requirement will coincide
with the employee's notification of being assigned commercial
appraisal responsibilities. All work will be supervised by
the department. Failure to perform the appraisal work
satisfactorily shall result in immediate termination or
demotion to a  residential appraisal position  or
residential/agricultural appraisal position, if such a
position is available and the individual is certified to
perform the duties necessary for that position.

(5) The department may waive the criteria set forth in
(1), (2), (3), or (4) if sufficient proof is presented that
the employee has previously fulfilled such criteria. For
example, the employee may have completed a course of
instruction from the appraisal institute whose complexity was
equal to or greater than that of IAAO course II.

AUTH Sec. 15-1-201, MCA

IMP: Sec. 15-7-107 and 15-7-111, MCA
REASONABLE NECESSITY The department is proposing to adopt
New Rule IV because 15-7-107, MCA, allows the department to
develop rules establishing the education courses, rules, and
methods required to be a commercial property appraiser in
Montana. These requirements may differ in some regard to
those of other states, and potential employees may need
additional training in order to be eligible for various
appraisal positions within the department.

NEW RULE V INDUSTRIAL  PROPERTY CERTIFICATION

REQUIREMENTS(1) The employee must be previously certified
in appraisal of residential property and appraisal of
commercial property.

(2) Training and testing criteria requires the employee
to successfully complete courses | and Il of the appraisal
institute, and write a comprehensive examination in industrial
appraisal.

(3) The employee must write an abbreviated narrative
appraisal report defining the particular industrial process,
explaining the depreciation used, and substantiating the value
conclusion. Upon acceptance, the industrial narrative report
shall become the property of the department.

(4) The employee must:

(a) complete one year of responsible industrial property
appraisal; and

(b) appraise or assist in the appraisal of at least
three separate plants in different industrial processes.

(5) Individual steps may be waived by the department if
sufficient proof is given that the employee has previously met
such requirements.

AUTH Sec. 15-1-201, MCA

IMP: Sec. 15-7-107 and 15-7-111, MCA

REASONABLE NECESSITY The department is proposing to adopt
New Rule V because 15-7-107, MCA, allows the department to
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develop rules establishing the education courses, rules, and
methods required to be a industrial property appraiser in
Montana. These requirements may differ in some regard to
those of other states and potential employees may need
additional training in order to be eligible for various
appraisal positions within the department.

NEW RULE VI CERTIFICATION SEQUENCE (1) Specific
positions within the department require multiple
certifications:

Example 1 :  Agricultural appraiser position requires
residential and agricultural certification.

- Example 2 : Commercial appraiser position requires
residential, agricultural, and commercial certification.

- Example 3 : Region lead and unit manager positions
require  residential, agricultural, and commercial
certification.

Example 4 Industrial appraiser positions require

residential, commercial, and industrial certification.

(2) The following certification sequence shall be
adhered to for positions requiring multiple certification:

(a) residential certification;

(b) agricultural certification;

(c) commercial certification; and

(d) industrial certification.

(3) Subject to department review and modification, each
level of certification must be satisfactorily completed before
the incumbent may begin to work on the requirements of the
next higher level of certification.

AUTH Sec. 15-1-201, MCA

IMP: Sec. 15-7-107 and 15-7-111, MCA
REASONABLE NECESSITY The department is proposing to adopt
New Rule VI to clarify the certification sequence levels that
must be met before an appraiser can move to the next level
within the department.

4. Concerned persons may submit their data, views, or
arguments concerning the proposed action in writing to:

Cleo Anderson

Department of Revenue

Director's Office

P.O. Box 5805

Helena, Montana 59604-5805
no later than April 10, 2003.
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5. If persons who are directly affected by the proposed
action wish to express their data, views, and arguments orally
or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments they have to Cleo Anderson at the above
address no later than April 10, 2003.

6. If the agency receives requests for a public hearing
on the proposed action from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the appropriate administrative rule review
committee; from a governmental subdivision or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

7. An electronic copy of this Proposal Notice is
available through the Department's site on the World Wide Web
at http://www.state.mt.us/revenue/rules_home_page.htm, under
the Notice of Rulemaking section. The Department strives to
make the electronic copy of this Proposal Notice conform to
the official version of the Notice, as printed in the Montana
Administrative Register, but advises all concerned persons
that in the event of a discrepancy between the official
printed text of the Notice and the electronic version of the
Notice, only the official printed text will be considered. In
addition, although the Department strives to keep its website
accessible at all times, concerned persons should be aware
that the website may be unavailable during some periods, due
to system maintenance or technical problems.

8. The Department of Revenue maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request,
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notice regarding particular subject matter or matters.
Such written request may be mailed or delivered to the person
in 4 above or faxed to the office at (406) 444-3696, or may be
made by completing a request form at any rules hearing held by
the Department of Revenue.

9. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

/sl Cleo Anderson /s/ Kurt G. Alme
CLEO ANDERSON KURT G. ALME
Rule Reviewer Director of Revenue

Certified to Secretary of State March 3, 2003
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
adoption of New Rule | ) ON PROPOSED ADOPTION
relating to access to property)

for the purpose of appraising )

the property for tax purposes )

TO: All Concerned Persons

1. On April 14, 2003, at 10:00 a.m., a public hearing will
be held in the Fourth Floor Conference Room of the Sam W.
Mitchell Building, at Helena, Montana, to consider the adoption
of New Rule I relating to access to property for the purpose of
auditing and appraising the property for tax purposes.

Individuals planning to attend the hearing shall enter the
building through the east doors of the Sam W. Mitchell Building,

125 North Roberts, Helena, Montana.

2. The Department of Revenue will make reasonable
accommodations for persons with disabilites who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Revenue not later than
5:00 p.m., March 26, 2003, to advise us of the nature of the
accommodation that you need. Please contact Cleo Anderson,
Department of Reven ue, Director's Office, P.O. Box 5805, Helena,
Montana 59604-5805; telephone (406) 444-2855; fax (406) 444-
3696; or e-mail canderson@state.mt.us.

3. The proposed new rule does not replace or modify any
section currently found in the Administrative Ru les of Montana.
The proposed new rule provides as follows:

NEW RULE | EXTENSION OF TIME FOR LANDOWNERS TO RESPOND TO
ACCESS NOTICES FROM DEPARTMENT1) Prior to November 30 of
each year, the department shall publish in a newspaper of
general circulation in each county a notice stating that the
department may be entering private property for the purpose of
appraising or auditing property. Each county treasurer shall
annually include that same notification with the property tax
bills when they are mailed to the registered landowner.

(2) The landowner or the landowner's agent has a right to
be present when the property valuation staff con ducts the audit
or appraisal work. Except for the provision sta ted in (4), the
landowner or landow ner's agent must assert that right by mailing
notification to the local department field office within 30 days
following the date of publication in the newspaper.

(3) The written notice must provide the following
information:

(a) landowner or landowner's agent's full name;

(b) mailing address;

(c) property address; and
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(d) a telephone number that the appraiser or auditor can
call to contact the landowner or landowner’s agent during normal
business hours.
(4) The notification may be made any time prior to a
property valuation staff's visit to the private property. If
notification is mai led after the 30-day period specified in (2),
it must be received by the local department field office prior
to the date of the visit.
(5) Upon receipt of the written notice from the landowner
or the landowner’s agent, property valuation staff shall contact
the landowner or the landowner's agent and schedule an
appointment during normal business hours.
AUTH Ch. 5, L. 2003 and Title 15, chapter 7, part 1, MCA
IMP: Ch. 4, L. 2003 and Title 15, chapter 7, part 1, MCA

REASONABLE NECESSITY The department is proposing to adopt New
Rule | because HB 188 of the 2003 legislative session requires

the department to adopt a rule clarifying the procedure the

department will follow when notifying private property owners

that the department intends to conduct audits and appraisals

throughout the state. The rule further clarifies the fact that

the landowner or landowner's agent may request to be present

during these appraisals and the necessary requirements for

notifying the department of these requests.

4. Concerned persons may submit their data, views, or
arguments, either o rally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Director's Office
P.O. Box 5805
Helena, Montana 59604-5805
and must be received no later than April 18, 2003.

5. Cleo Anderson, Department of Revenue, Director's
Office, has been designated to preside over and conduct the
hearing.

6. An electronic copy of this Notice of Pu blic Hearing is
available through the Department's site on the World Wide Web at
http://www.state.mt.us/revenue/rules_home_page.htm, under the
Notice of Rulemaking section. The Department strives to make

the electronic copy of this Notice of Public Hea ring conform to
the official version of the Notice, as printed in the Montana

Administrative Register, but advises all concerned persons that
in the event of a discrepancy between the official printed text
of the Notice and the electronic version of the Notice, only the

official printed text will be considered. In addition, although

the Department strives to keep its website accessible at all

times, concerned pe rsons should be aware that the website may be

unavailable during some periods, due to system maintenance or
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technical problems.

7. The Department of Revenue maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have their
name added to the list shall make a written request, which
includes the name and mailing address of the person to receive
notices and specifies that the person wishes to receive notices
regarding particular subject matter or matters. Such written
request may be mailed or delivered to the person in 4 above or
faxed to the office at (406) 444-3696, or may be made by
completing a request form at any rules hearing held by the
Department of Revenue.

8. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been fulfilled.

/sl Cleo Anderson /s/ Kurt G. Alme
CLEO ANDERSON KURT G. ALME
Rule Reviewer Director of Revenue

Certified to Secretary of State March 3, 2003
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 10.20.106 )

relating to students placed )

in education programs

TO: All Concerned Persons

1. On December 26, 2002, the Superintendent of Public
Instruction published MAR Notice No. 10-20-109 regarding the
public hearing on the proposed amendment of a rule concerning
students placed in education programs, at page 3 457 of the 2002
Montana Administrative Register, Issue Number 24.

2. The Superintendent of Public Instruction has amended
ARM 10.20.106 exactly as proposed.

3. The Superintendent of Public Instruction has
thoroughly considered the comments and testimony received on the
proposed amendment. The following is a summary of the comments
received and responses that do not result in a change to the
proposed amendment.

COMMENT 1: Mark Latrielle, Superintendent of Clinton

School District #32, and Shirley Day, Principal of DeSmet Public
School submitted written comments in favor of the proposed rule
change.

RESPONSE: The State Superintendent thanks Mr. Latrielle
and Ms. Day for their comments.

COMMENT 2: William Parker, Superintendent of Malta
Public Schools, submitted a written comment stat ing that he was
in favor of a district receiving ANB for students placed out of

district or out of state. He was not in favor of any rule
moving fiscal responsibility from the state to local districts
for students placed by the state.

RESPONSE: The State Superintendent thanks Mr. Parker for
his comment and sta tes that the rule amendment does not add to a
district's obligations under state law or under the Individuals
with Disabilities Education Act (IDEA). It allows the district
to collect ANB for those students that the distr ict places in a
private facility pu rsuant to an individualized education program
(IEP).

COMMENT 3: Kimberly Gardner and Rayelynn Connelle,
representing Alternative Youth Adventures (AYA) presented oral
and written testimo ny. Ms. Gardner stated that her organization

was not in disagreement with the proposed changes, but was
requesting a temporary expansion of the wording to allow the
children placed at AYA to be counted for ANB. S pecifically AYA
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requested that the rule be expanded to include facilities that

are seeking accreditation and demonstrate public accountability
under the supervision of an accredited school district. Ms.
Connelle stated that the rule does not go far enough because not

all of the kids have IEP's. She stated that she did not feel

the children would do well at Jefferson County High School and

that they were in the best possible place for them to receive an
education.

COMMENT 4: George Linthicum, Jefferson High School
Superintendent, presented oral and written testimony. Mr.
Linthicum concurred with Ms. Gardner's testimony. He feels the
children are in the most appropriate place for them at this
time.

COMMENT 5: Vernon R. Mummey, M.S. LAC, representing New
Day, Inc., submitted written testimony concurring with AYA's
position.

RESPONSE: The State Superintendent thanks c ommentors 3, 4,
and 5 for their com ments. The commentors' request that we allow
ANB for those entities seeking accreditation is outside of the
scope of the current rule change. The current rule provides
that one of the four criteria necessary to include students for
ANB could be met if the private school contractor is accredited
by the Montana Board of Public Education (ARM
10.20.106(1)(c)(i)). The purpose of this rule change is to
address circumstances involving students with IEP's. The
purpose was not to address or consider the accreditation element
of this rule. The State Superintendent declines the commentors'
suggestion to broaden the purpose of this rule change. Such a
change (to include "seeking accreditation™) must be addressed
with the Board of Public Education because the Board of Public
Education does not currently recognize such a status.

/s/ Linda McCulloch

Linda McCulloch
Superintendent

Office of Public Instruction

s/ Jeffrey A. Weldon
Jeffrey A. Weldon

Rule Reviewer

Office of Public Instruction

Certified to the Secretary of State March 3, 2003.
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BEFORE THE BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION
of NEW RULES | through L )
relating to state forest land )
management )

TO: All Concerned Persons

1. On September 26, 2002, the Board of Land Commissioners
published MAR Notice No. 36-11-91 regarding the Public Hearing
on the P roposed Adoption of the above-stated rules relating to
State Forest Land Management, at page 2540 of the 2002 Montana
Administrative Register, issue no. 18.

The Board has adopted the following new rules exactly as
proposed:

NEW RULE | 36.11.401 NEW RULE XXII 36.11.422
NEW RULE I 36.11.402 NEW RULE XXX 36.11.430
NEW RULE VI 36.11.406 NEW RULE XXXI 36.11.431
NEW RULE VIII  36.11.408 NEW RULE XXXV 36.11.435
NEW RULE IX 36.11.409 NEW RULE XXXVII  36.11.437
NEW RULE X 36.11.410 NEW RULE XXXVIII 36.11.438
NEW RULE XIlI  36.11.413 NEW RULE XXXIX 36.11.439
NEW RULE XIV ~ 36.11.414 NEW RULE XLI 36.11.441
NEW RULE XV 36.11.415 NEW RULE XLII 36.11.442
NEW RULE XVI  36.11.416 NEW RULE XLV 36.11.445
NEW RULE XX 36.11.420 NEW RULE XLIX 36.11.449

The Board has adopted the following new rules as proposed
but with the following changes, stricken matter interlined, new
matter underlined:

NEW RULE Il 36.11.403 NEW RULE XXVII 36.11.427

NEW RULE IV 36.11.404 NEW RULE XXVIII 36.11.428

NEW RULE V 36.11.405 NEW RULE XXIX 36.11.429

NEW RULE VII 36.11.407 NEW RULE XXXII 36.11.432

NEW RULE XI 36.11.411 NEW RULE XXXIII 36.11.433

NEW RULE XII 36.11.412 NEW RULE XXXIV 36.11.434

NEW RULE XVII 36.11.417 NEW RULE XXXVI 36.11.436

NEW RULE XVIII 36.11.418 NEW RULE XL 36.11.440

NEW RULE XIX 36.11.419 NEW RULE XLIII 36.11.443

NEW RULE XXI 36.11.421 NEW RULE XLIV 36.11.444

NEW RULE XXIll 36.11.423 NEW RULE XLVI 36.11.446

NEW RULE XXIV 36.11.424 NEW RULE XLVII 36.11.447

NEW RULE XXV 36.11.425 NEW RULE XLVIII  36.11.448

NEW RULE XXVI 36.11.426 NEW RULE L 36.11.450
NEW RULE 11l (36.11.403) DEFINITIONS Unless the context

otherwise requires, the words defined shall have the following
meaning when found in these rules:
(1) through (3) remain as proposed.

Montana Administrative Register 5-3/13/03



-398-

(4) "Administrative" unit_means the full set of lands
managed and administered by an individual field office.

(4) through (8) remain as proposed, but are renumbered
(5) through (9).

(9—(10) "Bear management unit or BMU" means a
geographic _analysis an- area previously designated by an
interagency technical committee which is meant to accommodate
meets- the  year long habitat needs of both male and female
grizzly bears as determi———ned-by-the- department——.

(10) through (16) remain as proposed, but are renumbered
(112) through (17).

(18) "Coarse filter" means an approach that supports
diverse wildlife habitat by managing for a variety of forest
structures _and compositions, instead of focusing on habitat
needs for individual, selected species. A coarse filter
approach assumes that if landscape patterns and processes
similar to those species evolved with are maintained, then the
full complement of species will persist and biodiversity will be
maintained.

(17) and (18) remain as proposed, but are renumbered (19)
and (20).

(21) "Cover type" means a descriptor of forest stands based
upon tree species composition.

(19) through (46) remain as proposed, but are renumbered
(22) through (49).

(50) "Old growth network"” means an area consisting of
more than one forest stand designated or deferred by license
or_easement from treatment for old growth related reasons,
especially for spatial considerations.

(47) remains as proposed, but is renumbered (51).

(52) "Old growth set-aside" means an old growth stand(s)
designated or deferred by license or easement from treatment.

(48) through (55) remain as proposed, but are renumbered
(53) through (60).

(61) "Project level" means within the analysis of a
proposed action under the Montana Environmental Policy Act
(MEPA).

(57) through (58)(c)(i) remain the same, but are
renumbered (62) through (63)(c)(ii).

(i) _activities potentially beneficial to bears of
duration less than two weeks that include monitoring, tree
planting and prescribed burning.

W ; lanting: I

(64) "Riparian __management zone (RMZ)" means an
additional area of streamside buffer established when forest
management activities are proposed on sites with high erosion
risk or on sites that are adjacent to fish bearing streams or
lakes.
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(59) through (79) remain as proposed, but are renumbered
(65) through (84).

k) attempt to engage in any such conduct.
(81) through (82)(a) remain as proposed, but are
renumbered (85) through (86)(a).

(b) restricted roads; or —and_

(c) remains as proposed.

(87) "Urban/forestland interface" means lands managed by
the department where proximity to human habitation warrants
special consideration.

(83) through (90) remain as proposed, but are renumbered
(88) through (94).

NEW RULE 1V (36.11.404) BIODIVERSITY - COARSE FILTER
APPROACH (1) The department shall promote biodiversity by
taking a coarse filter approach thereby favoring an
appropriate mix of stand structures and compositions on state

lands. The department shall consider the-following-ecological——
characteristics—when-determining-appropriate-stand-structd————————————————eSs-

base appropriate stand structures and
compositions on ecological characteristics such as
(a) through (c) remain as proposed.

er(d) disturbance regime; and
(e) unique characteristics.
(2) through (2)(a) remain as proposed.
(b) age class distributions; and —
(c) covertype; and
(d) stand structure.

NEW RULE V (36.11.405) BIODIVERSITY - DESIRED FUTURE
CONDITIONS (1) The department shall use _ base—an—
. . A > a5 sito.

specific model that incorporates ecological characteristics
through habitat and cover types, to the -extentdata—are—— ————

avaHable— to describe cover type representation . Cover type
iSs one characteristic that describes desired future
conditions. When run at the administrative unit level, the

model describes a desired future condition in terms of cover
type representation. The cover types defined are white pine,
ponderosa pine, Douglas-fir, western larch/Douglas-fir,
lodgepole pine, mixed conifer, and subalpine types. Where
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data do not allow unit-level descriptions, then project-level
data and descriptions will be utilized.

(&) remains as proposed.

() __The following describes the model referred to in
(1). Each stand is tested sequentially against the following
criteria. _Once a stand is assigned it does not go through any
of the subsequent steps.

(A) If white pine makes up 10% or greater of any of the
four main species, the white pine type is assigned.

(B) _If ponderosa pine_makes up over 20% of the cover,
the ponderosa pine cover type is assigned.

(C)__If western larch represents a minimum of 10% of the
stand, or any stand that has at least 30% cover represented by
western larch _and Douglas-fir, the western larch/Douglas-fir
type is assigned.

(D) _If Douglas-fir _represents 50% or greater, the
Douglas-fir type is assigned.

(E) _If lodgepole pine represents 40% or greater, the
lodgepole pine type is assigned.

(F)__If the stand is not yet assigned and the habitat
type is greater than 630, the subalpine type is assigned.

(G)_All remaining stands are assigned to the mixed
conifer type.

(b) Th
class—distributions.———— The department shall consider stands in
all age classes for treatment to promote appropriate

conditions. One tenet of Achieving— achieving biodiversity
goals at the landscape level involves —— is  the presence of

stands in all age classes.
(c) through (c)(i) remain as proposed.

NEW RULE VII (36.11.407) BIODIVERSITY - MANAGEMENT ON
BLOCKED LANDS (1) Within areas of large, blocked ownership,
the department shall manage for a desired future condition
that can be characterized by the proportion and distribution
of forest types and structures historically present on the

landscape. The-department—is—het—committing——————to—-histerical——

(2) A typical analysis unit shall be the administrative
unit wherein the department shall focus on maintaining or
restoring a semblarece——— range  of the forest conditions that
would have naturally been present given topographic, edaphic,
and climatic characteristics of the area, and considering
fiduciary and other obligations.

(@) through (3) remain as proposed.

(&) However, if state ownership contains rare or unique
habitat elements, as previously defined in ARM 36.11.403
occurring naturally, the department shall consider managing
manage so as to retain those elements, to the extent it is
consistent with fiduciary duties owed to the beneficiary.

NEW RULE XI (36.11.411) BIODIVERSITY - SNAGS AND SNAG
RECRUITS (1) through (1)(f)(iii) remain as proposed.
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adjacent—unharvested—stands,—on—state—trust—ands,—as—————————
cubei or 1 ed inthe | .

NEW RULE XII (36.11.412) BIODIVERSITY - MANAGEMENT AT THE
URBAN/FOREST LAND INTERFACE (1) In some-areas,such-as—— the
urban/forest land interface, the department may diverge from
other forest management rules as defined in ARM 36.11.404
through 36.11.450, if the following overriding concerns are
identified at the project level:

(a) public safety; — ,_including the potential for loss or
damage to critical power or communications systems;

(b) fire hazard; or

(c) adherence to the rules would yield undesirable
results due to activities of others beyond the department's
control, for example snags left for biodiversity reasons near
open roads or housing, are likely to be harvested by firewood
gatherers thus not fulfilling department objectives. Jost—
revenue.

(2) remains as proposed.

NEW RULE X1V (36.11.414) BIODIVERSITY - RETENTION OF
COARSE WOODY DEBRIQ) Adequate CWD shall be left on site to
facilitate nutrient conservation and cycling, maintenance of

biodiversity, wildlife needs, and other considerations.
(2) CWD retention amounts shall be determined at the
project level using appropriate scientifically _accepted

technical references as determined by the department.

NEW RULE XVI (36.11.416) BIODIVERSITY - MANAGEMENT ON
SCATTERED LANDS (1) through (2) remain as proposed.

(3) However, if state trust lands contain rare or unique
habitat elements occurring naturally (e.g., bog, patches of a
rare plant), the department shall consider managing manage so
as to retain those elements.

(4) through (6) remain as proposed.

NEW RULE XVII (36.11.417) BIODNERSTY—— BIODIVERSITY -
COOPERATIVE PLANNING (2) through (1)(& remain as
proposed.

NEW RULE XVIII (36.11.418) BIODIVMERSTHY——— BIODIVERSITY - OLD
GROWTH MANAGEMENT) The department shall manage old growth
to meet biodiversity and fiduciary objectives, pursuant to 77 5
116 MCA-. The department shall consider the role of all stand
age classes in the maintenance of biodiversity when designing
harvests and other activites. Stand age _ distributions,
including old growth, shall be evaluated and managed as
described in ARM 36.11.407 through 36.11.416 based on the
patterns _historically present on the landscape as a result of
natural disturbances. Amounts and distributions of all age
classes will shift and change over time. No stands would be
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permanently deferred from management, although some stands may
not be entered for relatively long time periods.

(&) remains as proposed.

(b) Designation of old growth set-asides, or networks,
may be made as long as the trust secures full market value

(c) remains as proposed.

() When utilizing old growth restoration treatments,
the department shall retain sufficient large live trees to
meet the departments——— old growth definition as defined in ARM
36.11.403 . Such treatments shall be applicable on sites that
historically had non-lethal frequent fire regimes. The
department shall target shade tolerant species for removal and
overall stand density shall be reduced. The department shall
treat stands with periodic re-entry, and prescribed under-
burning when practicable, to maintain relatively low
densities, open understories and dominance by shade-intolerant
species. The department shall determine  specific
prescriptions at the project level.

(i) When utilizing old growth maintenance treatments,
the department shall retain sufficient large live trees to
meet the departments——— old growth definition as defined in ARM
36.11.403 . The department shall apply such treatments on
sites that historically had mixed severity fire regimes,
either relatively frequent or infrequent. In some cases, the
department may apply these treatments to stand replacement
regimes when determined reasonable at the project level. The
department shall target shade tolerant species for removal and
reduce stand density. For residual stands, the department
shall incorporate canopy gaps of sufficient size to encourage
regeneration of shade-intolerant tree species. The department
shall treat stands with periodic re-entry at less frequent
intervals than for restoration. Densities and representation
of shade-tolerant species will be higher than in restoration
treatments. Fire shall be less frequently applied than in

restoration treatments. The department shall determine
specific prescriptions at the project level.
(iii) The department shall consider old growth removal

treatments on sites that historically had stand replacement fire

regimes. The department shall make selection of this treatment

at the project level consistent—with—#7 5-116,—MCA after
considerations for biodiversity, — and forest health. Post
treatment stands shall no longer qualify as old growth. The

department shall determine specific prescriptions at the project

level.

(d) The department shall maintain the option to apply or
to not apply old growth removal treatments, regardless of

disturbance regime, when determined reasonable at the project
level.
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NEW RULE XIX (36.11.419) BIODIVERSITY - FIELD REVIEWS
(1) through (6) remain as proposed.
(7) _Results of monitoring shall be used to help plan
follow-up and future activities in the evaluation area, and to
improve the department’'s ability to predict the effects of
activities in_similar_situations elsewhere. Monitoring shall
be frequent enough to accomplish these purposes effectively.

NEW RULE XXI (36.11.421) ROAD MANAGEMENT (1) The
department shall plan transportation systems to minimize for
the minimum _ number of road miles.

(&) remains as proposed.

(b) The department shall consider using evaluate and use
alternative  yarding systems that i ——nimize—new—road——
construetion—— do not require roads whenever possible :

(2) The department shall conduct transportation planning
as part of projeet———level— landscape-level evaluations. The
department shall also conduct an evaluation of existing and
possible future transportation systems prior to road location
and design. When planning transportation, the department
shall consider:

(&) remains as proposed.

(b)  Managers—shall—plah———  planning __ road systems
cooperatively with adjacent landowners whenever practicable to
minimize road construction.

(b}—(c) existing and probable future management needs
of the tributary area, such as:

(i) through (vi) remain as proposed.

(e —(d) value(s) of resources being accessed for the
proposed project as well as resources to be accessed from
future road construction, road wuse or extension of
transportation system.

(3) When planning the location, design, construction,
dse;— and maintenance of all roads, the department shall:

(@) through (c) remain as proposed.

(d) relocate existing roads if reconstruction,
maintenance and/or use of existing roads would produce greater
undesirable impacts than new construction, where practicable

ing i [ ; and

(e) through (7) remain as proposed.

(8) The department shall plan road density to satisfy
project level objectives, _ meet- landscape-level ecosysterm—— plans
and other forest management rules.

(9) remains as proposed.

(10) The department shall consider possible ~ ——— closure or _
abandonment of roads accessible to motorized vehicles those

€)) non—essenﬁal—tm—pubﬁ%aeeeés;— that are non-

essential to near-term future management plans ;or__

(b) below-a-standard-that-would-accommodate-unrestricted
access; or

(e)—in—which——— where unrestricted access would cause
excessive resource damage.

(i) through (11) remain as proposed.
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(12) The department shall assess road maintenance needs
by inspecting conditions on both open and closed roads every
five years . The department shall then prioritize maintenance
operations considering the results of the inspections.

(13) through (13)(c) remain as proposed.

(14) The  department shall inspect road closure
structures, such as gates and earth berms, as part of ongoing
administrative duties and in response to notice of ineffective
road closures received from the public. The department shall
repair or modify ineffective closures or consider alternative
methods of closure. Inspections would occur at least every
five years. Repairs would be a high priority when allocating
time and budget.

NEW RULE XXIII (36.11.423) WATERSHED MANAGEMENT —
CUMULATIVE EFFECTS (1) through (1)(a)(iii) remain as proposed.

(b) The _department shall complete a coarse filter
screening on_all projects involving substantial vegetation
removal or ground disturbance. Except for small-scale
projects with very low potential for impacts, additional
analysis shall be required.

(c) _The department shall complete a preliminary
watershed analysis on projects when coarse filter evaluations
determine there is anything other than low potential for
cumulative impacts.

(d)  The department shall complete a detailed watershed
analysis when coarse filter screening or preliminary analysis
predict or indicate either ——— the existence of or the high—+isk

i unacceptable cumulative watershed effects as a
result of the proposal.

(e)—(e) _ The department shall establish acceptable levels
of-risk— threshold values for cumulative watershed effects on a
projeet— watershed level basis.

[ The department shall determine acceptable-levels————
ofrisk— thresholds for cumulative watershed effects by taking
into account such items as:

(A) through (C) remain as proposed, but are renumbered
(i) through (iii).

H—(iv) The department shall set acceptable-fiskata——————
level- threshold values at a level that ensures compliance with
water quality standards and protection of beneficial water
uses with a low to moderate degree of risk.

d—(q) The department shall set acceptabletevels of—— ————
risk— threshold values for cumulative effects associated with
projects proposed in the watershed of a water quality limited
water body at a level that provides for protection of
beneficial water uses with a low degree of risk.

(2) remains as proposed.

NEW RULE XXIV (36.11.424) WATERSHED MANAGEMENT —
MONITORING (2) through (1)(b) remain as proposed.

(c) assessments of habitat conditions on selected
streams identified as supporting the fish species listed as
threatened or endangered under the Endangered Species Act, 16
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U.S.C._ Sections 1531 through 1544, and sensitive fish species;
and

(d) evaluations of the effects of forest management
activities on soils at selected sites. — and

(e)__an inventory and analysis of watershed impacts on
state trust lands as funding allows.

() __If conducted, the analysis shall be sufficient to
identify causes of watershed degradation and set priorities
for watershed restoration. The department shall emphasize
mitigation of existing water quality impacts in order to
provide greater opportunities to produce trust income while
maintaining beneficial uses.

(2) remains as proposed.

(3) The department shall participate in cooperative
watershed monitoring _effort with _other agencies, public
entities and private parties, where practical, when funding is
available, and when the cooperative monitoring objectives are
consistent with department monitoring objectives.

NEW RULE XXV (36.11.425) WATERHSED — WATERSHED MANAGEMENT -
STREAMSIDE MANAGEMENT ZONES AND RIPARIAN MANAGEMENT ZONES
(1) The department shall establish a riparian management
zone (RMZ) extendthe—— adjacent to the minimum width of the SMZ
required under ARM 36.11.302 when forest management activities
are proposed on sites with high erosion risk or on sites that
are adjacent to fish bearing streams or lakes.
(2) through (3) remain as proposed.
(a) the department extend the-SMZte——— shall establish an
RMZ with a minimum of 100 feet when activities are located on
slopes greater than 25% but less than 35%;
(b) the department shall extend the-SMZ-te establish an
RMZ with a minimum of 150 feet when activities are located on
slopes greater or equal to 35%, but less than 50%;
(c) the department shall extend the-SMZ-te establish an
RMZ with a minimum of 200 feet when forest management
activities are located on slopes greater or equal to 50%; and
(d) the department may modify and shorten SMZ
widths, bu%iwn&ease%%#dﬂﬂess#w%@#eet—e*tendedi
established for high erosion risk when topographic breaks,
existing roads or other factors are present that reduce
erosion risk and provide suitable sediment delivery
filtration. No modi#ied———— Modified  or shortened SMZ—— RMZ's may-
be—less—than—50—feetin—width——— must still meet the minimum
width of the SMZ required under ARM 36.11.302.
(4) The following restrictions apply to forest
management activities conducted within an SMZ extended an RMZ
established  for high erosion risk:
(@) The department shall limit new road construction
within an extended-SMZ——— RMZ to situations in which :
() thatreguire———— a stream crossing is required ;
(i) where——  potential impacts can be adequately
mitigated; or
(iif) remains as proposed.
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(b) The department shall restrict ground based equipment
operations within the extended-SMZ RMZ.
(i) The department shall not allow the operation of
wheeled or tracked equipment within an extended SMZ RMZ when
it is located on slopes greater than 35%.
(i) The department shall not allow the operation of
wheeled or tracked equipment within an extended SMZ RMZ when
it is located on slopes less than 35%, unless the operation
can be conducted without causing excessive compaction,
displacement or erosion of the soil.
(i) The department may allow the use of wheeled or
tracked equipment inside of that portion of an extended ——SMZor_
RMZ- when operated from an established road on the side of the
road away from the stream pursuant to ARM 36.11.304.
(c) The department shall restrict cable yarding of logs
within and across an extended-SMZ—— RMZ Ti

to cable
systems and operations that do not cause excessive ground
disturbance within the SMZ or extended SMZ RMZ.
(5) The department shall design harvest prescriptions
conducted in SMZ’'s and RMZ'’s located adjacent to fish bearing

streams to retain adequate levels of shade and potential large
woody debris recruitment to the stream channel by:

(a) extending-the-SMZ-to——— establishing an RMZ that when
combined with the SMZ has a minimum slope distance equal to
the site potential tree height of the proposed harvest stand
at age 100 years;

(b) through (8) remain as proposed.

9w el

Timber _ harvests within the SMZ
and RMZ of a stream, lake, or other body of water supporting
bull trout or any other fish or aquatic species listed under
the Endangered Species Act, 16 U.S.C Sections 1531 through
1544, the department shall act pursuant to [NEW RULE ViH}-and
— ARM 36.11.427.

(10) The department shall use existing roads in the SMZ
or RMZ only if potential water quality impacts are adequately
mitigated and beneficial uses are fully protected.

NEW RULE XXVI (36.11.426) WATERSHED MANAGEMENT — WETLAND
MANAGEMENT ZONES (1) through (7) remain as proposed.

(

NEW RULE XXVII (36.11.427) FISHERIES (1) remains as
proposed.

(2) The department shall review forest management
activities proposed adjacent to streams, lakes, or other
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bodies of water supporting bull trout or other fish and
aquatic species listed as threatened or endangered under the
Endangered Species Act, 16 U.S.C. _ Sections 1531 through 1544,
pursuant to [NEW-RULESPN-threughXbX}——— ARM 36.11.404 through
36.11.428 .

(a) remains as proposed.

() The department shall design forest management
activities to  protect manage- bull trout habitat by
implementing  conservation _ strategies pursuant to The
Restoration Plan for Bull Trout in the Clark Fork River Basin
and Kootenai River Basin, Montana (June 2000).

(3) through (4) remain as proposed.

NEW RULE XXVIII (36.11.428) THREATENED AND ENDANGERED

SPECIES (1) The department may —— shall _ participate in recovery
efforts of threatened and endangered plant and animal species.
The department shall confer in its sole

discretion with the United States fish and wildlife service
(USFWS) to develop habitat mitigation measures.

(@) Measures may differ from federal management
guidelines, as—— because the department plays a subsidiary role

to federal agencies in species recovery. only possesses the
loaal_oblicat or T I I . S

threatened-or-endangered-species————— In all cases, measures to

support recovery must be consistent with department
responsibilities under the Endangered Species Act and Trust
Law. The department shall work with the USFWS to amend such
measures when, in the judgment of the forest management bureau
chief, they are inconsistent with trust management
obligations.

(b) remains as proposed.

(2) The department may —— shall, in its sole discretion,
participate on interagency working groups established to
develop guidelines and implement recovery plans for threatened
and endangered species.

(a) remains as proposed.

(b) The department may —— shall, in its sole discretion,
also participate in interagency groups formed to oversee
management of recently de-listed species.

(3) through (3)(a) remain as proposed.

NEW RULE XXIX (36.11.429) THREATENED AND ENDANGERED
SPECIES — BALD EAGLE (1) through (1)(d)(ii))(G) remain as
proposed.

(H) vegetative screening from areas of both low and high

intensity human activity.
(iii) through (1)(e)(iii) remain as proposed.

NEW RULE XXXII (36.11.432) GRIZZLY BEAR MANAGEMENT ON
BLOCKED LANDS(1) The department shall Adhere— adhere to the
following when conducting forest management activities on
blocked Stillwater unit lands (Stillwater and Coal Creek state
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forests) within the Northern Continental Divide ecosystem
(NCDE):

(a) remains as proposed.

(b) Conduct road density estimates using standardized
techniques accepted by the interagency grizzly bear committee,

NCDE subcommlttee or

other techniques approved by the forest management bureau
chief.

(c) through (c)(i) remain as proposed.

(i) The department may allow temporary increases in road
density above 1996 baseline levels for each BMU sub-unit upon
approval by the forest management bureau chief. In such
situations, the department shall consider —— apply  alternative
methods of— to  minimizatioR—— minimize of— impacts on grizzly
bears to the maximum extent practicable.

(d) Design projects to result in no net decrease from
baseline levels calculated in 1996 in the proportion of each
BMU sub-unit (trust lands only) designated as security core.
The department shall map security core areas. Security core
areas shall remain intact for long periods approximating 10

years oftime—, to the extent practicable.
(i) The department may allow temporary decreases in
security core below 1996 baseline levels for each BMU sub-unit
upon approval by the forest management bureau chief. In such
situations, the department shall consider —— apply  alternative
methods to minimize the impacts on grizzly bears to the
maximum extent practicable.
(e) through (m) remain as proposed.

NEW RULE XXX (36.11.433) GRIZZLY BEAR MANAGEMENT ON

OTHER WESTERN MONTANA LANDS(1) When conducting forest
management activities on scattered lands administered by the
Stillwater unit, Kalispell unit, Missoula unit and Clearwater
unit, within the Northern@enﬂnental—l;aﬂdeeeesystemi (NCDE) ,
and in Plains and Libby unit lands within the Cabinet-Yaak
ecosystem, the department shall adhere to the following:

(@) through (b) remain as proposed.

(c) Maintain hiding cover where available along all
riparian zones. t :

(d) remains as proposed.

NEW RULE XXXIV (36.11.434) GRIZZLY BEAR MANAGEMENT ON

EASTERN MONTANA LANDS (1) On Bozeman unit lands within the
greater Yellowstone ecosystem, and Helena unit and Conrad unit
lands within the Northern—Centinental-Divide—ecosystemm———— NCDE,
the department shall determine appropriate methods to comply
with the Endangered Species Act, 16 U.S.C. _ Sections 1531
through 1544 and 77-5-116, MCA, on a project level basis.
Factors to consider shall include, but not be limited to:
(a) cover retention;
(b) duration of activity;
(c) seasonal restrictions;
(d) hiding cover near riparian zones;
(e) food storage (where applicable); and
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(f) road density.

NEW RULE XXXVI (36.11.436) SENSITIVE SPECIES
(1) Sensitive species usually have specific habitat

reqguirements,—and-consid————eration—of-their-needs-isrecognized—————
%W%%WW I I . o locici 4 I
' j . The  department

recognizes that certain plant _and animal species, both
terrestrial and aquatic, are particularly sensitive to_human
activities in_managed forests. Populations of such species
are usually small and/or declining. Continued adverse impacts
from land management activities may lead to their being
federally listed as threatened or endangered. Because
sensitive _species usually have specific_habitat requirements,
consideration of their needs is recognized as a useful and
prudent fine filter for ensuring the department meets the
primary goal of maintaining diverse and healthy forests.
Considering _sensitive _species in__management actions helps
ensure that decisions will be made appropriate to the
fundamental philosophy and that additional federal listings
will not be necessary.

(&) remains as proposed.

(2) The department shall manage to generally support
populations of sensitive species on state trust lands. _ to-the—

5-116. MCA— The department shall accomplish this by managing
for site characteristics generally recognized as important for
ensuring their long-term persistence. The department may
accept localized adverse impacts, but only within the context

of an overall strategy that promotes biediversity-and——————————————— supports

habitat capability for these species.
(&) The-department—— Department  staff shall report notable
observations of sensitive plant and animal species to the
Montana natural heritage program (MNHP) or_other appropriate
data repository :
( . .
i I_b)—'l#}e—depamqqem—shau—seleet—and—memtekprefeets—l iy el . .

(b) Sites identified as important _on projects with
identified sensitive plant species shall be monitored to
assess implementation of mitigation _measures. On_selected
department projects with listed sensitive animal species,
periodic follow-up surveys would be conducted to assess how
well _management actions have provided for site conditions
needed to support those populations. Deficiencies would be
documented and used to quide future management actions and
mitigations.

(3) For sensitive plant species, the department shall
protect important sites and/or site characteristics with
mitigation measures applied to management activities likely to
have substantial long-term impacts. Prior to conducting
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planned land management activities, the department, at its
sole discretion, shall refer to databases maintained by the
MNHP) the United States
forest service (USFS) and/or other appropriate sources for
information on occurrence of plant species of special concern.
Where information indicates potential for sensitive plant
species and their habitat to occur within project areas, field
surveys and/or consultation with other qualified professionals
may be required to determine the presence, location, and
mitigation measures for sensitive plant species.

(4) For sensitive animal species, the department shall
provide habitat characteristics recognized as suitable for
individuals to survive and reproduce in situations where land
ownership patterns, underlying biological conditions, and

geographical conditions allow for them. sug-gest—they —are——
’ . | distul

F-5-116—MCA—the— The departments contribution toward
conservation of wide-ranging animal species that occur in low
densities and require large areas to support self-sustaining
populations would be supportive of, albeit subsidiary to, the
principal role played by federal agencies with larger land
holdings.

~ (5) For proposed projects, the department shall consider _

look for opportunities to provide for habitat

needs of sensitive animal species, primarily through managing
for the range of historically occurring conditions appropriate
to the sites. In blocked ownerships this shall include
consideration of such issues as connectivity and corridors.
In scattered ownerships, the department shall not necessarily
commit to providing all the life-requisites of individual
members of sensitive species, particularly if adjacent
landowners managed in ways to limit the potential for
individuals on state trust lands to be part of functional
populations.

(6) The forest management bureau chief shall maintain a
list of sensitive animal and fish species specific to each
administrative land office. The department shall develop and
modify this list using information and classification systems
developed by the USFS, USFWS, MNHP and, for fish species only,
the FWP. The department shall use this list at the project
level for identifying species appropriate to consider in
project analyses at each administrative area office. The
department shall base listing by land office on general
geographic distribution and habitat affinities of animal
species, and would not require site-specific evidence of
presence on state trust lands. Additions to, or deletions
from this list, of any animal not already categorized as
sensitive by USFS region one, or as "fish species of special
concern” by FWP, would require written justification.
fustification—by—the forest —management —bureaw—¢hief.——————————————— The

department would not _rqutinel_v conduc_t site-specific _surveys
for the presence of sensitive animal species.
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NEW RULE XL (36.11.440) SENSITIVE SPECIES - FISHER

(1) The department shall assess fisher habitat on
projects  prejeetanalysisareas—— that contain preferred fisher
cover types for lands administered by the department's
northwest land office and southwest land office. When
conducting forest management activities, the department shall
consider the following as consistent with 77-5-301 and 77-5-
302, MCA:

(@) In blocked areas within the Stillwater, Swan River
Creek-, and Coal Creek state forests, the department shall use
the grizzly bear BMU sub-unit as the unit of analysis. In all
other areas, the department shall determine the unit of
analysis at the project level.

(b) through (d) remain as proposed.

NEW RULE XLIII (36.11.443) BIG GAME (2) The
department shall promote a diversity of stand structures and
landscape patterns, and rely on them the stand structures-and——————

to provide good habitat for native wildlife

landscape patterns———
populations. _ ,-including—big—game,—to-theextent-consistent———————————————
" _ I p g

to provide for big game habitat. Measures to mitigate
potential impacts shall be implemented if they are consistent

with overall management objectives, and with ARM 36.11.404
through 36.11.418.

(b) The department shall consult with the FWP to
determine which big game habitat values are most likely to be
affected by proposed management actions, and would cooperate
with FWP to limit detrimental impacts to big game. on-timber——
sale—propesals—that—are—likelyto—affectbig—gamehabitat——
%WM%WM_WMHM—I P ; ST ot i

(2) remains as proposed.

(3) _Biodiversity monitoring procedures described in ARM

36.11.419 shall be used to track health of forest ecosystems.
This process shall be used as the primary indicator of the
health of wildlife populations using these ecosystems. When
necessary, corrective actions would be taken as described in
ARM 36.11.4109.

NEW RULE XLIV (36.11.444) GRAZING ON CLASSIFIED FOREST
LANDS1) through (3) remain as proposed.

Montana Administrative Register 5-3/13/03



-412-

(4) The department shall specify the number of animal
unit months, type of livestock, and grazing period of use on
grazing licenses for classified forest trust lands.

(5) through (13) remain as proposed.

NEW RULE XLVI (36.11.446) FINANCIAL-AND-ECONOMIC—— FINANCES
AND ECONOMICS1) through (2) remain as proposed.

(3) The department shall prepare an annual revenue/cost
summary for the____ forest management program——— programs .

NEW RULE XLVII (36.11.447) CATEGORICAL EXCLUSIONS

(1) through (1)(a) remain as proposed.

(2) Categorical exclusions shall not apply where in-the—

[ extraordinary  circumstances may occur.  This
includes, but is not limited to, activities affecting one or
more of the following :

(&) through (c) remain as proposed.

(d) activities-withih—— the SMZ of fish bearing streams or
lakes, except for modification or replacement of bridges,
culverts and other crossing structures;

(e) through (v) remain as proposed.

(w)’ Individuél timber sales of up to 100,000 board feet,
or salvage harvests of up to 500,000 board feet.

NEW RULE XLVIII (36.11.448) MANAGEMENT OF THE STATE
FOREST LAND MANAGEMENT PLAN (1) through (2) remain as
proposed.

(&) new legislation passes —— is_adopted that is not
compatible with the selected alternative;

(b) through (3) remain as proposed.

(@ __ Cumulative minor changes could result in a
programmatic review of the SFLMP.

(4) through (5)(c) remain as proposed.

NEW RULE L (36.11.450) TIMBER PERMITS (1) Under_the

authority of 77-5-212, MCA, The- the  department shal—— may have—
i issue commercial timber permits at commercial

rates and without advertising that do not exceed 100,000 board
feet of timber, or, in cases of emergency salvage, do n
exceed 200,000 board feet of timber pursuant to +7 5-212 MCA-.
The department shall not be required to obtain approval from
the board of land commissioners to issue specific timber
permits. The board shall retain_administrative oversight of
the timber permit program. Permits will not be subject to
categorical exclusions except as stated in ARM 36.11.447.

3. The following comments were received and appear with
the agency's response:

General Comments:
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COMMENT 1: The purpose section is supposed to
describe the "rationale for the intended action" 2-4-302, MCA.
The purpose section of this rule is meaningless and wholly
incomplete under MAPA.

RESPONSE 1: 2-4-302(1), MCA  provides that the
department must provide written notice of its intended action.
The notice must include a statement of either the terms or
substance of the intended action or a description of the
subjects and issues involved, the reasonable necessity for the
intended action, and the time when, place where, and manner in
which interested persons may present their views on the
intended action. The reasonable necessity must be written in
plain, easily understood language. The department disagrees
that the rationale is meaningless and incomplete.

COMMENT 2: The department abandoned the plan and the
MEPA process that was used to develop the plan. MEPA must be
complied with if the department intends to abandon the SFLMP
EIS.

RESPONSE 2: No abandonment of either the SFLMP or the
MEPA process has occurred. The department was directed by the
court to complete rule making on biodiversity implementation
guidance related to the SFLMP. The department has conducted a
MEPA analysis in association with adoption of these rules.

COMMENT 3: There are no guiding goals and philosophy.

RESPONSE 3: The guiding goals and guiding philosophy
followed those contained in the Omega Alternative of the
SFLMP.

COMMENT 4: Why were there no public announcements or
public presentations?

RESPONSE 4: As required by the Montana Administrative
Procedure Act, notice of proposed rulemaking was published in
the Montana Administrative Register. During the public comment
period, hearings were held in Missoula, Kalispell, and Helena.

COMMENT 5: The rules are arbitrary and capricious.

RESPONSE 5: The rules were developed following the
SFLMP and Resource Management Standards.

COMMENT 6: Vague discretionary management prescriptions
are not consistent with the state’s trust obligation to
protect wildlife and to maintain the trust for the benefits of
all Montanans for all times.

RESPONSE 6: The rules were written to closely follow
the SFLMP Resource Management Standards and Guidance. They were
written to specify appropriate levels of protection with
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discretionary language that is necessary to address the broad
level of management situations that arise at the project level.
The Department believes the rules are adequate for the intended
purpose.

COMMENT 7: Without relevant specific and supportive
scientific literature citations, the document is without
credibility.

RESPONSE 7: MAPA does not require the use
scientific literature citations. The department believes the
rules are adequate for the intended purpose.

COMMENT 8: Many of the rules are vague or virtually
meaningless because they are subject to excessive discretion.
Expressions such as "shall consider" or "to the extent
practicable” render the rules meaningless.

RESPONSE 8: The rules were written to specify
appropriate levels of protection with discretionary language
that is necessary to address the broad level of management
situations that arise at the project level. The department
believes the rules are adequate for the intended purpose.

COMMENT 9: The rules are replete with words and
phrases that constitute a confused and crafty strategy.

RESPONSE 9: The department disagrees. The inclusion of
terms designed to provide flexibility represents the
department's approach to balancing the needs of the general and
the specific. The rules were written to specify appropriate
levels of protection with discretionary language that is
necessary to address the broad level of management situations
that arise at the project level. Overly specific language will
have unintended and undesirable consequences that are avoided by
remaining flexible and using common sense.

COMMENT 10: The term “forest health" used as a
rationale in the new rules is inappropriate as a management
tool.

RESPONSE 10: The fundamental principle of the SFLMP was
meeting our trust obligations by managing for biodiversity and
forest health. The department considers maintaining forest
health to be on a par with maintaining biodiversity in terms of
SFLMP commitments. The fundamental principals and intent of the
SFLMP are maintained in the rules.

COMMENT 11: The overall impact of these rules on the
productivity of Montana’s forest trust lands is not good. It
iIs not good forest management and it is not good trust
management. What is happening to the almost 80 million board
feet of growth and mortality that is not being harvested? That
volume at $200 per MBF could earn the School Trust another $16
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million per vyear. Increased management of this trust's
resource would also reduce the risk of stand replacement
wildfires, and insect and disease impacts improve the
productivity of the resource and bring in more revenues to the
trusts in the future.

RESPONSE 11.: The department will follow the SFLMP, and
the department has discretion for generating reasonable and
legitimate return over the long-term.

COMMENT 12: These new rules, designed to favor
biodiversity and old growth, are un-mandated and will reduce
the income to the Trust today as well as reducing the overall
productivity of the land and income to the Trust in the
future. If the people of Montana really want those lands for
un-mandated purposes then they should be willing to compensate
the Trust for those uses. If the federal government mandates
that Montana must support the ESA then the federal government
should pay for it.

RESPONSE 12: The department does not anticipate income
reduction to the trusts as a result of these rules, and long-
term productivity will be maintained or enhanced. Provisions
contained in Section 9 of the ESA apply to state and private
entities. The federal government has, indeed, mandated that the
State of Montana support and abide by the strict terms of
Section 9 of the ESA even if doing so reduces trust revenue.
The department assumes responsibility for compliance with the
ESA as it applies to school trust lands.

COMMENT 13: The benefits of trust lands, with full
biological diversity, are of incalculable value to the support
of public education. The rules do not protect or further these
obligations. Montana’s plant and animal resources, especially
ever-dwindling old growth are part of Montanans’ fundamental
right to a clean and healthful environment and the rules do
not further the state’s duty to implement and uphold that
constitutional goal.

RESPONSE 13: The rules maintain the fundamental
philosophy of the SFLMP. Minor differences occur that do not
change the department’s management from what occurred prior to
the rules. The issues raised by the commenter are thoroughly
explained in the rules and legal obligations are fulfilled.

Comments Regarding School Funding

COMMENT 14: In reality, the monetary return via
logging to support Montana schools is a fraction of funding
for K through 12 education. We are continuously misled about
the real economic balance sheet and the long-term conservation
effects of many timber sales. Most real costs of state timber
sales are hidden.
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RESPONSE 14: The department appreciates the comment and
recognizes that some people would rather not harvest trees from
the forest to fund education. However, the department is
required to manage forested trust lands for the benefit of
Montana schools. The Legislature ultimately determines the
level of school funding. Without the additional money generated
through the management of state trust lands, K-12 education
would not be funded at current levels.

Comments Regarding the Relationship to the Plan

COMMENT 15: The Rules abandon the Plan rather than
implement it. The Rules are a significant departure from the
original commitments made in the Plan.

RESPONSE 15: The department disagrees. The rules
implement the SFLMP with only minor deviations as allowed for
and encouraged in the SFLMP.

COMMENT 16: The rules throw out the commitments,
science and intent of the Plan and replace it with an
uncertain and unscientific management scheme.

RESPONSE 16: The rules are thoroughly grounded in
science and faithfully implement the intent of the SFLMP.

COMMENT 17: The Remington paper incorporated Old
Growth management into the Resource Management Standard. That
management regime has changed under the new rules, without
explanation as to how biodiversity is affected.  These
significant changes warrant analysis under MEPA.

RESPONSE 17: The department is not obligated to manage
old growth according to the Remington report. It represents no
change from the SFLMP. The rules implement biodiversity
guidelines that the district court ruling found to represent
no deviation from the SFLMP. The rules will serve as the
guiding technical document for department decision making.
The department has conducted a MEPA analysis in association
with adoption of these rules.

COMMENT 18: DNRC told the District Court "if the
Department chose to change the OG standard there is no doubt
that some level of MEPA review would be triggered". MEPA
analysis must be undertaken.

RESPONSE 18: The department has conducted a MEPA
analysis in association with adoption of these rules.

Comments Regarding the USFWS and the ESA

COMMENT 19: Should the department decide to continue
forward with the proposed Rule changes we believe that
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consultation with the USFWS will be necessary for the State to
meets its obligation under the Endangered Species Act.

RESPONSE 19: The department disagrees that rulemaking
triggers a consultation with the USFWS. The department is under
no legal obligation to consult formally or informally with the
USFWS, because section 7 of the ESA does not apply to states,
only the federal government. A copy of the Proposal Notice was
furnished to USFWS. No comments were received.

Comments Regarding Old Growth (ARM 36.11.418)

COMMENT 20: The rules leave out any mention of
preserving 50% of the old growth forests.

RESPONSE 20: 77-5-116, MCA prohibits the department
from setting aside old growth, open-space, wildlife management
areas, and natural areas. The RMS 6 from the SFLMP was
removed from the rules.

COMMENT 21: The department is also not committing to
maintaining sufficient replacement old growth stands.

RESPONSE 21: Since the department has no numerical old
growth commitment, it has no replacement old growth
obligation.

COMMENT 22: The recommendations of the Technical
Review Team have been completely disregarded by the
department.

RESPONSE 22: The Old Growth Technical Review Team’s
findings are incorporated to the extent appropriate in the
rules, for example our old growth definition. Their primary
finding that old growth retention was contrary to our trust
obligations was made into law (77-5-116, MCA) by the 2001
legislature through Senate Bill 354. Consequently, suggestions
by the Tech Team, made with the understanding that old growth
costs the trusts to retain rather than benefiting the trusts,
are no longer valid considerations for our management.

COMMENT 23: The department’'s criteria for old growth
will allow some stands to be clearcut under the guise of
restoration or maintenance. Leaving 10 trees per acre is
essentially a clearcut.

RESPONSE 23: The Green definitions provide objective
thresholds for identifying old-growth stands. The department
agrees that the thresholds defined may not meet with everyone’s
interpretation of old growth. However, the department believes
that objective numeric thresholds can be, and are, consistently
applied on the ground.
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COMMENT 24: The rules provide no real guidelines for
managing old growth.

RESPONSE 24: The department disagrees. The rules
provide explicit guidelines for managing old growth.

COMMENT 25: Severe thinning would degrade or eliminate
its value to closed canopy old growth species in favor of open
canopy old growth species that may not even be present.

RESPONSE 25: The department agrees that treatments to
old growth may increase or decrease their utility for some
species. This specificity is dealt with in project-level
analyses. However, the fundamental principles of the SFLMP
and the rules cannot be achieved if we assume all current
forest conditions are desirable. The department has committed
to emulate landscape patterns and processes that were likely
to exist under average historic conditions. A full range of
stand structures and compositions would be present.

COMMENT 26: The rules focus on short-term monetary
gain to the exclusion of all else, which is short-sighted and
unconstitutional.

RESPONSE 26: The rules strike the appropriate balance
between short and long-term revenue.

COMMENT 27: The rules are often contradictory.

RESPONSE 27: The department strove to eliminate any
contradictory rules.

COMMENT 28: There is no clear, reliable definition of
what the desired future conditions of state forests should be,
yet the implementation of that definition is the crux of these
rules.

RESPONSE 28: See ARM 36.11.405 where desired future
conditions are explicitly defined through an objective process.

COMMENT 29: The department does not provide clear
guidelines for how it will make decisions. This is a marked
contrast to the Plan, which was very clear on these
guidelines.

RESPONSE 29: The rules explain in far greater detall
and specificity how decisions will be made than did the SFLMP,
for example specifying in detail that certain decisions will
be made at the project level.

COMMENT 30: The rules never say how decisions will be
made when inadequate data are available.

RESPONSE 30: The department disagrees. Within the new
rules, adequate provisions are made for addressing this topic.
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COMMENT 31: The rules never say how conflicting
management objectives will be balanced.

RESPONSE 31: The rules explicitly detail how
anticipated or potential conflicts may be dealt with (for
example, ARM 36.11.404, Fine Filter).

COMMENT 32: The rules deviate significantly from the
Plan but provide no analysis under MEPA as justification.

RESPONSE 32: The rules do not deviate from the intent
of the SFLMP. Minor modifications were expected and are
encouraged in the SFLMP, as is explained in the record of
decision.

COMMENT 33: Contrary to statute and the constitution,
the Rules transfer significant power from the Land Board to
the department.

RESPONSE 33: No transfer of power is intended nor
present. No change in the decision making process or authority
has been instigated by the rules. Montana statutes provide that
the Board may adopt rules.

Comments Regarding 77-5-116, MCA

COMMENT 34: The rules do not clarify 77-5-116, MCA.
The rules do not mention how this law will be interpreted by
the agency and the Land Board. The rules give the project
level foresters the discretion to interpret this law on a
case-by-case basis.

RESPONSE 34: See responses in ARM 36.11.404 through ARM
36.11.419. 77-5-116, MCA provides neither the Board nor the
department the discretion or the mandate to adopt rules to
implement its provisions. Therefore, rules have not been
drafted to clarify, interpret or implement the statute.

COMMENT 35: Because the lands are intended to benefit
the trust in perpetuity, the rules should clearly state that
the benefits can and should go beyond short-term financial
gain.  Frequent reference to the 77-5-116, MCA seems to
indicate the department will begin to manage for short-term
profits rather than long-term profits.

RESPONSE 35: The rules were drafted consistent with the
SFLMP and, therefore, with the long-term benefit to the trust
corpus as a key component. By referencing the code the
department recognizes that there are other legislative
requirements to meet than those stated in the SFLMP. These
rules are written in support of the SFLMP and, therefore,
implement its strategies. The central premise of the selected
management alternative of the Plan "is that the best way to
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produce long-term income for the trust is to manage intensively
for healthy and biologically diverse forests".

Comments Regarding Shift of Decision-Making Authority

COMMENT 36: These rules shift many of the fiduciary
responsibilities to project level staff people within the
department. The Land Board is the fiduciary of this trust.
Department staff should not be a substitute when it comes to
fundamental decision-making. Expecting foresters and wildlife
biologists to understand, weigh, and implement the trustees'
fiduciary obligations is unreasonable and inappropriate.

RESPONSE 36: The department disagrees that there has
been a shift in responsibilities. The rules do not alter the
decision-making process and structure. Economics have always
been part of project level planning. As part of their
professional education, foresters and wildlife biologists
typically study micro, macro, and forestry economics. They are
expected to use their training and experience to include
economics as a consideration in planning projects, especially in
an agency that has revenue generation as its mission.

Comments Regarding Landscape versus Project

COMMENT 37: Throughout the rules the department has
changed the landscape level analysis for roads, watersheds and
biodiversity management to project level analysis. How will
DNRC consider the effects of fragmentation and connectivity at
a project level? How can the department meet biodiversity
goals on a landscape level with just project level analysis
and no old growth network? How can the department manage its
road network with project level analysis? How can water
quality be protected from cumulative impacts without watershed
analysis? This is a significant change to the Plan.

RESPONSE 37: There has been no change in intent from the
SFLMP to the rules regarding level of analysis. The
biodiversity goals at the landscape level are analyzed at the
project level just as has occurred since signing of the ROD in
1996.

Comments Regarding Wildlife

COMMENT 38: Vague language in the rules render them
meaningless for protecting threatened and endangered species.

RESPONSE 38: The department disagrees. The rules
explicitly address threatened and endangered species.

COMMENT 39: There are not specific criteria for large
logs even though these are a critical habitat feature to many
wildlife.
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RESPONSE 39: The rules require that coarse woody debris
be retained and appropriate amounts be determined at the
project level. The rule was purposely written to be flexible
to allow for advances in our current understanding and allow
for the broad range of conditions that exist in the field.

COMMENT 40: Over the long-term, recruitment of large
snags will decline to very low levels across state lands
because of continual removal of most large trees that could
produce snhag.

RESPONSE 40: The department disagrees. This assumption
does not take into consideration the rate that small trees can
mature into large trees. Further, the rules do not require
most large trees be removed. The rules pertaining to snags
represent a compromise that maintains an appreciable portion
of an important habitat element, while recognizing the agency
mandate to generate revenue.

COMMENT 41: There is no strategy identified for any
sensitive old growth wildlife species in the Rules that will
ensure that optimal habitat conditions will be provided
anywhere in any amount on state lands.

RESPONSE 41: The department never committed in the
SFLMP to maintain optimal habitat conditions for any species
of wildlife. The rules are no exception. The rules and
applicable SFLMP resource management standards state that "The
department shall manage to generally support populations of
sensitive species on state trust lands. The department shall
accomplish this by managing for site characteristics generally
recognized as important for ensuring their long-term
persistence. The department may accept localized adverse
impacts, but only within the context of an overall strategy
that promotes biodiversity and supports habitat for these
species.”

COMMENT 42: It is unclear why the department has not
incorporated provision of optimal habitat reserves for
sensitive and old growth species into the rules.

RESPONSE 42: The department never committed in the
SFLMP to maintain optimal habitat conditions for any species
of wildlife.

COMMENT 43: With regard to Endangered Species, for
example lynx and grizzly bears, your definitions are very
specific. Current rules and management practices will surely
change. It would be good to add to the rules a provision that
allows adoption of new science without going through MAPA.

RESPONSE 43: This consideration was discussed at length
by department staff while developing draft rules. It was
decided that rule amendments would ultimately be necessary
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following changes brought about by new science, particularly as

related to direction for threatened and endangered species.
Many other rules contain language that allow for advances in
science and changes in methodologies without requiring rule
revision.

Comments regarding silviculture (ARM 36.11.408 and 36.11.420)

COMMENT 44: Several important sections from the State
Forest Management Plan’s resource management standards 6, 7,
8, 10, 17, and 18 have been eliminated in the Rules. Please
explain why you eliminated these resource management
standards.

RESPONSE 44: See specific responses 160 through 167
within the comments on ARM 36.11.420 SILVICULTURE.

Comments Regarding Threatened Plant Species

COMMENT 45: Montana Native Plant Society (MNPS)
believes there should be a new rule that governs the
management of Howellia aquatilis , a federally listed
threatened species that is found throughout much of the Swan
Valley and is known to occur on state lands there. We
recommend adopting rules based on the USFS’s 1997 Howellia
aquatilis Conservation Strategy.

RESPONSE 45: This plant would consistently be considered
during project development. Known plant locations would be
obtained from the Montana Natural Heritage Program and
appropriate mitigations would be developed.

Comments Regarding Watershed (ARM 36.11.422 through 36.11.426)

COMMENT 46: The following Watershed Resource
Management Standards from the Plan were omitted from the Rules
with no justification or review: resource management
standards 7, 11, 14, 15, 16, 17, 18, 20, 21, 23, and 24. This
is a significant change from the Plan.

RESPONSE 46: The language contained in the forest
management rules is different than that contained in Watershed
RMS 7. SFLMP Watershed Resource Management Standards (RMS) 7
specified that threshold values for cumulative watershed
effects would be established for the Stillwater, Coal Creek
and Swan River state forests at a level to ensure protection
of beneficial uses with a low degree of risk. The language
was changed in the rules to reflect changes that have occurred
within Montana Law regarding assessment of impaired bodies of
water and development of Total Maximum Load Development
(TMDL), since the adoption of the SFLMP.

Watershed resource management standards 14, 15, 16 and 17
were dropped from the forest management rule set because they
pertain to activities that are administered under separate
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department programs. The intent of the forest management
rules is to address the department forest management
activities as defined by rule.

The language contained in the forest management rules is
different than that contained in Watershed RMS's 21 and 23. The
language in WS RMS 21 was changed to incorporate only those
activities administered under the Forest Management Program.
The language contained in the Watershed RMS 23 was also changed
in the rules. Specific references to the Flathead Basin Forest
Practices and Fisheries Program Final Report Recommendations
were dropped from rules. This is because the monitoring
strategy outlined in this document has been superseded by the
development and adoption of a Bull Trout Restoration Plan, and a
Conservation Agreement for Westslope Cutthroat Trout by the
State of Montana.

The revised rules contain language consistent with the
other RMS’s identified in the comment. Changes to these rules
are explained in the responses to comments specific to
individual rules. To ensure consistency with the SFLMP, the
rules were revised to incorporate the remaining RMS'’s referred
to in the comment.

Comments Regarding Fisheries (ARM 36.11.426)

COMMENT 47: The following Fisheries RMS’s were omitted
from the rules with no justification or review: RMS 1, 2, 4,
5, 7, and 9. It allows the degradation of sensitive and listed
fish habitats by ignoring standards for sediment, allowing
riparian  logging with no allowance for woody debris
recruitment for pool formation, and allowing fragmentation of
fish habitat.

RESPONSE 47: The language contained in the forest
management rule set is different than that contained in
Fisheries RMS's 2, 8 and 9. Specific references to the
Flathead Basin Forest Practices and Fisheries Program Final
Report Recommendation 17 and the Immediate Actions for Bull
Trout recommended by Governor's Bull Trout Restoration Team
were dropped from rules. This is because the documents
referenced in the original RMS's have been superseded by the
development and adoption of a Bull Trout Restoration Plan and
a Conservation Agreement for Westslope Cutthroat Trout by the
State of Montana.

Fisheries RMS 7 was dropped from the forest management
rules because these conservation measures have also been
integrated into the State’s Bull Trout Restoration Plan, and
conservation strategies contained in the Westslope and
Yellowstone Cutthroat Trout Conservation Agreements. The
revised rules contain language consistent with the other RMS'’s
identified in the comment. Changes to these rules are explained
in the responses to comments specific to individual rules. To
ensure consistency with the SFLMP, the rules were revised to
incorporate the remaining RMS'’s referred to in the comment.
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Specific Comments

Comments Regarding ARM 36.11.403 DEFINITIONS

COMMENT 48: There should be a definition for unit-

level.

RESPONSE 48: See definition (4) for administrative
unit. Unit-level was redefined through the added term
"administrative unit".

COMMENT 49: There is no definition for sensitive
species. The rules should include Montana Department of Fish
Wildlife and Park’s definition of species of special concern.

RESPONSE 49: The department considers language contained
in the rules pertaining to sensitive species to be adequate for
describing sensitive species. See ARM 36.11.436(6) Sensitive
Species. The department uses several sources of information to
derive and maintain a current sensitive species list. Species
included on the list are tailored to the distribution of school
trust lands across the state. An additional specific definition
is not considered necessary to develop a defensible list or
implement the rules.

COMMENT 50: There is no definition for endangered or
threatened species.

RESPONSE 50: These terms refer to those species
federally listed for protections under the Endangered Species
Act. Existing language that clarifies this is contained in
the rules. See ARM 36.11.427(2), ARM 36.11.428(1) and (2)(a).
An additional specific definition is not considered necessary
to implement the rules.

COMMENT 51: There should be a definition for
administrative unit.

RESPONSE 51: The department concurs. The definition was
added to improve clarity, and to reduce confusion with the term
"unit-level".

COMMENT 52: The department is creating artificial
BMU's with the use of "as determined by the department".

RESPONSE 52: The department acknowledges that the
phrase "...as determined by the department” is not accurate in
the context of BMU development. BMU’s currently used by the
department and other state and federal agencies were developed
by an interagency technical committee. The department does
not intend to adjust existing BMU boundaries through the
adoption of these rules. The rule was revised for clarity and
the phrase was deleted from the rule.
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COMMENT 53: There should be a definition for coarse

filter.

RESPONSE 53: The department concurs. The definition
was added to improve clarity.

COMMENT 54: The department needs to include a
specific, science-based definition of connectivity and what
that will be in relation to grizzly bears. A strip of un-
harvested forest, unrelated to grizzly bear habitat needs,
will not meet habitat requirements.

RESPONSE 54: Science is currently lacking, but is
underway to address this important issue. The department does
not consider this definition to imply that small forested
patches will provide for the broad needs of grizzly bears.
The department believes that this rule allows for an
appropriate  level of discretion for species-specific
considerations.

COMMENT 55: There should be a definition for cover
type.

RESPONSE 55: The department concurs. The definition
(21) was added.

COMMENT 56: The definition for denning period will
allow snowmobiles and logging during this time period.
However, many male grizzlies don’t turn in until mid-December,
and are out by mid-March. This must be considered as part of
motorized access management plans. The department needs to map
prime denning habitat on all state lands and minimize winter
impacts.

RESPONSE 56: The definition is the current accepted
definition of the Grizzly Bear Northern Continental Divide
Ecosystem Interagency Subcommittee. It is a science-based
definition that is appropriate given the context in which it
is used in the rules.

COMMENT 57: The definition of lakes should not be
limited to water bodies that support fish.

RESPONSE 57: The definition contained in this rule is
consistent with the definition contained in administrative
rules adopted under the Streamside Management Zone Law.

COMMENT 58: The department claims they are using the
Green et al old growth criteria. They have limited these
criteria to one factor: the number of large trees in the stand.
The green definition requires use of multiple criteria. Using a
one-size-fits-all approach minimum snag retention amount is not
consistent with the best science or Green et al.
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RESPONSE 58: The department has adopted the minimal
numeric criteria for defining old growth as described by Green
et al. These minimal criteria are number and size of large
trees by old-growth type; there are no other minimal criteria
for old growth in western Montana. In old-growth stands in
eastern Montana, there is often a minimum basal area per acre
criterion as well. This definition was adopted following
recommendations from the Technical Review Committee and
various special interest groups.

COMMENT 59: The Green definition cannot be
consistently applied to the ground, thus you are still open to
interpretation for any stands that remotely resemble old
growth.

RESPONSE 59: The Green definitions provide objective
thresholds for identifying old-growth stands. The department
agrees that the thresholds defined may not meet with
everyone’s interpretation of old growth. However, being
objective numeric thresholds, the department believes they can
be, and are consistently applied on the ground.

COMMENT 60: We are not in complete agreement with the
use of the Green definition.

RESPONSE 60: The department appreciates the comment.
The department agrees that the thresholds defined may not meet
with everyone’s interpretation of old growth. However, being
objective numeric thresholds, the department believes they can
be, and are consistently applied on the ground.

COMMENT 61: The definition for open road is invalid
because it is not based on any known grizzly bear science. The
department needs to justify this definition.

RESPONSE 61: The definition in question is the current
accepted definition of the Grizzly Bear Northern Continental
Divide Ecosystem Interagency Subcommittee. It is a science-
based definition that is appropriate given the context in
which it is used in the proposed rules. The definition
originated from work associated with the South Fork Grizzly
Bear Project. The definition is also accepted and applied in
the USFS Flathead National Forest, Forest Plan Ammendment-19.

COMMENT 62: The definition for project analysis area
gives no guidance on its definition. It should be delineated
on watershed boundaries whenever possible.

RESPONSE 62: The definition was not necessary and was
deleted from the rules.
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COMMENT 63: There should be a definiton for
replacement old growth.

RESPONSE 63: Definition was added to improve clarity.

COMMENT 64: Regarding the definition of restricted
road, there is an abundance of recent scientific information
that indicates all terrain vehicles and other recreational
vehicles including 4X4s just go around the gate closures. You
either close the road, re-contour it back to the landscape, or
don’t call it a road closure.

RESPONSE 64: The department recognizes that -closure
device types vary in their effectiveness for restricting
different types of legal and illegal access. This is the
definition accepted by the Interagency Grizzly Bear Committee
Taskforce (1994). Considering the best available science and
interagency  acceptance, the department Dbelieves this
definition is adequate for mitigating concerns involving
grizzly bears.

COMMENT 65: Regarding the definition of restricted
road the levels of use defined in the rules are arbitrary and
capricious. This definition has the same problem as the open
road definition. Under this definition you could "restrict" a
sub-alpine road during the spring when there are no bears
there, then open it for the rest of the year when bears were
present for six passes a week, and still call it restricted.

The department needs to use the best available science when
creating these definitions. Under this proposed definition any

road or trail open during any portion of the non-denning
period for more than a few token days, is open, not restricted
since open roads are far more disruptive than restricted ones,
although both can displace bears.

RESPONSE 65: The last portion of this rule was edited
to clarify the purpose and intent of allowable exemptions for
low-level use calculations. Low use levels in question
involve definitions currently accepted by the Grizzly Bear
Northern Continental Divide Ecosystem Interagency
Subcommittee. The definitions are also accepted and applied
in the USFS Flathead National Forest, Forest Plan Ammendment-
19. The levels described in rule are science-based. The
definitions originated from work associated with the South
Fork Grizzly Bear Project.

COMMENT 66: The definition for restricted road would
indicate enough traffic to anyone approaching the gate in an
all terrain vehicle or 4X4 that the road was not closed.

RESPONSE 66: The department recognizes the need to
manage road usage to minimize impacts to grizzly bears and
other wildlife. While indications of road use (such as tracks
behind gates) may imply to some individuals that a road is
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"not closed," closure methods and devices in place would serve
to physically and legally restrict access. The definitions
contained in these rules were an attempt to tailor a broad set

of existing interagency definitions and policies pertaining to
grizzly bears into procedures applicable to department
ownership and mandates.

COMMENT 67: Regarding the definition for restricted
road non-emergency activities such as monitoring, tree
planting and prescribed burning should all be considered in
calculation of use levels.

RESPONSE 67: The rule was edited to clarify the purpose
and intent of allowable exemptions for low-level use
calculations. The department made allowances for these
activities as they occur infrequently, are commonly of short
duration, and typically serve to benefit bears.

COMMENT 68: There should be a definition for riparian
management zone.

RESPONSE 68: The definition of riparian management zone
has been added because this term has replaced the use of the
term "extended SMZ". See definition (65).

COMMENT 69: Regarding the definition for road in
security core areas, what are these permanent closure devices
and how is their effectiveness regularly documented? Gates,
rocks and signs are ineffective. |If it is an effective,
permanent closure, why does the department still list it as a
road, especially in core areas?

RESPONSE 69: Examples of such devices were provided in
rule. Monitoring and the determination of effectiveness are
addressed in ARM 36.11.421, Road Management. This definition
was taken directly from the Interagency Grizzly Bear Committee
Taskforce Report (1994). Permanent structures are considered
those intended to restrict all forms of motorized access,
including commercial and administrative uses. The assigned
status of any existing road varies due to factors such as
location, expected use level (including non-motorized), road
prism condition, and potential for future use, etc.

COMMENT 70: The definition for seasonally secure area
should not be permitted. This definition is based on the
faulty assumption that we know where grizzlies are and their
time of use. It assumes bears can simply move protected
around altitudinally as they leave one habitat and move to
another. This assumption is false, and was criticized by peer
reviewers as well as independent scientists. The Northern
Continental Divide Ecosystem withdrew this definition.

RESPONSE 70:  The department acknowledges the
controversy and disagreement surrounding the concept of

5-3/13/03 Montana Administrative Register



-429-

seasonally secure areas. It is the department’s view that the
Northern Continental Divide Ecosystem Subcommittee continues
to consider this approach as potentially viable. As displayed

in the rules, the department believes that this definition
stands on its own and accurately describes landscape elements
of importance for grizzly bears.

COMMENT 71: Regarding the definition for security core
areas, security core should be retained for at least 10 years
per the 1994 Interagency Grizzly Bear Committee report.

RESPONSE 71: Due to constraints related to land
ownership amount, location, distribution, and agency mandates
differing from those of federal agencies, the department has
never firmly committed to retaining grizzly bear security core
for periods greater than or equal to 10 years. The 10-year
period (based on one female grizzly bear generation time to
replace herself) was adopted by federal agencies following its
acceptance by the Interagency Grizzly Bear Task Force (1994).
The department recognizes the importance of the 10-year
generation time for bears and believes this definition
adequately defines security core areas for its intended use in
the proposed rules.

COMMENT 72: The definition for simple linear
calculation is a completely outdated technique which allows
the department to "average away" excessive road density by
averaging it over the entire area. The accepted best science
is to use a GIS "Moving Windows" analysis that calculates road
densities for every square mile and tells you what percent of
a BMU has open road densities exceeding one mile/square mile
and total road densities exceeding two miles/square mile.

RESPONSE 72: The  department believes that this
definition and methodology adequately addresses road density
evaluation for the intended purpose.

COMMENT 73: "Sites with high erosion risk" is not
guantitatively defined.

RESPONSE 73: Quantitative assessments are done at the
project level. The rule is consistent with the SFLMP.

COMMENT 74: Why the subtle word-change to the
definition (86) of SMZ? Shouldn’t this read exactly the same
as the MCA and rules regarding SMZ’s?

RESPONSE 74: The definition is consistent with Montana
Code Annotated and other existing administrative rules.
Inclusion of the "SMZ" acronym in rule clarifies the use of
the "SMZ" term as it pertains to the rules.

COMMENT 75: The department is clearly trying to define
this as narrowly as possible and claim they are prohibited
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from "taking grizzlies." Unfortunately, the Supreme Court has
found that harm to habitat equals harm to the species if it is
likely to cause a take or jeopardy to the species. The
department needs to make sure they include "harm to habitat"
in the proposed definition.

RESPONSE 75: Use of the word "taking” and the
definition of "take" were removed from the rules. This
revision is consistent with the SFLMP.

COMMENT 76: Total road density should include all open
roads, restricted roads and motorized trails.

RESPONSE 76: The department recognizes that this is an
error and the definition (86) was edited. Open roads,
restricted roads and motorized trails should be considered in
analyses of total road density.

COMMENT 77: There should be a definition for urban
forestland/interface.

RESPONSE 77: Definition for "urban forest
land/interface” (89) was added to clarify the intent of the
rule.

COMMENT 78: This definition for visual screening needs
to be quantified to a definite standard, such as cover
sufficient to hide an adult grizzly at 200 feet or some other
standard.

RESPONSE 78: This definition is adapted from the Swan
Valley Grizzly Bear Conservation Agreement. Its intended
purpose is to address cover retention for bears along open
roads. As applied in these rules, this definition is
purposely intended to differ from the hiding cover definition.

The department believes the definition meets the intended
purpose to allow for consideration of cover retention along
open roads.

Comments Regarding ARM 36.11.404 BIODIVERSITY — COARSE FILTER

APPROACH

COMMENT 79: ARM 36.11.404 An important statement from
the SFLMP has been left out: A course filter approach assumes
that if landscape patterns and process (similar to those
species evolved with) are maintained, then the full complement
of species will persist and biodiversity will be maintained.

RESPONSE 79: The definition for "coarse filter" has
been edited and includes the language identified in the
comment.

COMMENT 80: ARM 36.11.404 omits the necessary step of
considering stand structures and compositions on adjoining
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land ownerships within an ecologically appropriate analysis
area. It is necessary for the managers of adjoining forested
properties to work together more closely in forming community
approaches that meet multiple objectives. This is especially
important in areas of checkerboard ownership where DNRC
parcels are often located.

RESPONSE 80: The department concurs that conditions on
adjacent ownerships influence landscape level biodiversity.
The department considers conditions on adjacent ownerships in
project assessments. However, in the SFLMP the department
purposefully states it would not commit to retaining
conditions made rare on the landscape by the actions of
others. That concept is maintained in these rules. For
commitments related to cooperative planning, see ARM
36.11.417.

Comments Regarding ARM 36.11.405 BIODIVERSITY — DESIRED FUTURE

CONDITIONS

COMMENT 81. ARM 36.11.405(1) What is the site-
specific model? Will the public get to comment on the model
before it is utilized? What happens if there are no data
available?

RESPONSE 81:  The site-specific model described in this
rule has been described and utilized in timber sales for the
last six years providing dozens of opportunities for public
and interest group input. The model is described in ARM
36.11.405(1)(a)(i). When data are not available at the
administrative unit level, then project level data will be
used.

COMMENT 82: The rule should read: "the department
shall assess stand structure at the project level and track
guantities of various structures at the unit level, and shall
ensure that adequate data are collected demonstrating the
agency can meet desired future conditions".

RESPONSE 82: The department believes the current
language better describes the process and commitment.

COMMENT 83: The rule is confusing and provides too
much discretion. Who will develop the larger administrative
unit level and or landscape level plans that will guide
individual projects?

RESPONSE 83: The rule provides specific direction for
the development of unit level desired future conditions (DFC).
The unit level desired future conditions are calculated and
described by department staff at the project level and provide
a consistent target over time.
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COMMENT 84: Who will look at cumulative impacts of
projects?

RESPONSE 84: Cumulative effects are analyzed and
described by department staff at the project level.

COMMENT 85: How will the public know what is going on
in each state forest or what the goals are for each forest?

RESPONSE 85:  This information is currently disclosed in
project-level environmental assessments. The rules will not
change this practice.

COMMENT 86: ARM  36.11.405(1)(a) What does the
department mean by local knowledge? Whose knowledge will be
considered?

RESPONSE 86: Local knowledge refers to the site-
specific knowledge gained by the interdisciplinary (ID) team
in compiling data and information for the project-level
analysis associated with MEPA. This in-depth knowledge
augments or replaces the broader stand level inventory
assessments.

COMMENT 87: ARM 36.11.405(1)(a) A rule should not be
written so that decisions will be left to local project
managers. A rule should provide the public with certainty
about how decisions will be made across the landscape so
arguments on individual forests projects can be avoided.

RESPONSE 87: The department believes that all decisions
made that involve real actions should be made following
project-level analysis and decision-making. It is at the
project level that the best information and highest levels of
informed public participation occur. Thus, the department’s
commitment to making decisions at the project level provides
the public with the greatest certainty that actions will be
consistent with all of the department mandates and objectives,
and that the interests of the public will receive the
consideration warranted.

COMMENT 88: ARM 36.11.405(1)(b) This section should
be deleted.

RESPONSE 88: The department concurs and has deleted this
part of the rule to accommodate inclusion of a numeric old
growth commitment. Other revision clarifies intent of the rule
and department philosophy.

COMMENT 89: What guidelines are the department using to
promote appropriate conditions?

RESPONSE 89: See ARM 36.11.404 through 36.11.419.
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COMMENT 90: ARM 36.11.405 Is the department using 77-
5-116, MCA to justify its departure from the commitments in the
Plan? If so, how and why does this new law justify this change?

RESPONSE 90:  The department is bound to obey the law.
77-5-116, MCA specifically prevents the department or the land
board from setting aside old growth, open spaces, and wildlife
habitat, without receiving full market value. The rules
maintain the commitments made in the SFLMP.

COMMENT 91: ARM 36.11.405 The public has a right to
know how the department interprets this new law and how that
interpretation complements, interferes with, or does not
change the Plan. The New Rules completely fail to provide
that interpretation.

RESPONSE 91: The rules describe the department's
management strategies within the context of all applicable
laws. See response 99. If the comment is a request that the
department or the Land Board promulgate a rule to interpret
77-5-116, MCA, that statute provides neither the department
nor the Land Board the authority to promulgate such a rule.

COMMENT 92: How can you achieve biodiversity goals at
a landscape level when desired future conditions (DFC’s) are
determined at a project level?

RESPONSE 92: DFC’s are defined at the landscape level
using the model referred to in ARM 36.11.404. DFC’s may be
refined through project level analysis.

COMMENT 93: ARM 36.11.405(1)(b) Achieving biodiversity
goals at a landscape level dictates the presence of stands in
all age-classes. This should be stated as explicitly as
possible.

RESPONSE 93:  The department concurs with the
suggestion, and the rule has been edited to reflect this
concurrence.

COMMENT 94: ARM 36.11.405(1)(b) Will a project level
staff person have free reign to decide the desired future
stand structural composition?

RESPONSE 94: Project level decisions are the result of
interdisciplinary team efforts, public involvement, the rules,
applicable laws, etc. No single individual has total
discretion over any aspect of project-level decision making.

COMMENT 95: ARM 36.11.405(1)(c) If data are not
available will DNRC gather these data? Will the department
assess and quantify stand structure if those data are not
available?
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RESPONSE 95: The department collects the necessary data
at the project level to make project level decisions. The
rule uses "to the extent data are available" language so that
well documented, project-level analysis and decisions can be
made without delays caused by lack of data on far removed or
unaffected portions of state ownership.

Comments Reqgarding ARM 36.11.406 BIODIVERSITY — FINE FILTER

APPROACH

COMMENT 96: ARM 36.11.406(1) Is the department
putting 77-5-116, MCA on par with the ESA?

RESPONSE 96: The language states that our application
of the fine filter must comply with the ESA, and 77-5-116,
MCA.

COMMENT 97: ARM 36.11.406(1) What happens when the
fine filter approach is not consistent with the ESA and 77-5-
116, MCA?

RESPONSE 97: The department must obey prevailing laws.
If fine filter assessments for sensitive species suggest the
department should break the law to provide or protect habitat
for whatever species is being assessed, the department will
take the legal course.

COMMENT 98: ARM 36.11.406 How will the department
settle a conflict between ESA and 77-5-116, MCA? The language
should clearly state that the ESA takes precedent over state
law.

RESPONSE 98: The department does not believe specific
reiteration of the precedent that federal law takes over state
law is necessary in the rules.

COMMENT 99: ARM 36.11.406(1) This rule should be
modified to say "...to the extent consistent with the ESA
sections 1531 through 1544 and 77-5-116, MCA and with
conservation plans for which the state of Montana is a
signatory, including but not limited to plans developed for
conserving bull trout, westslope cutthroat trout, Yellowstone
cutthroat trout and fluvial arctic grayling.”

RESPONSE 99: The department did not include specific
reference to memoranda of understanding (MOU'’s), or memoranda
of agreement (MOA'’s) to which we are signatories, since each
change in the language of those would invoke a new rule making
process. Specific plans for sensitive and ESA listed species
are discussed in the appropriate sections of these rules.

COMMENT 100: ARM 36.11.406(1) It is likely that
critical habitat for one or more threatened and endangered
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species will occasionally be found on department land, and
that timber harvest deferrals will occasionally be necessary

to perpetuate these species. It is in the State’s and the
School Trust’'s long-term interest to recover threatened and
endangered species, and to prevent sensitive species from
being listed, by managing key habitats to favor these species.

In this manner, the State maintains its greatest opportunity

to continue managing forest resources in the future, without
added federal encumbrance. Therefore, the proper management
of habitat for sensitive, threatened, and endangered species
contributes to the department's long-term fiduciary
obligations.

RESPONSE 100: The department agrees as outlined in these
rules. However, the department's legal obligation is to avoid
"take" of ESA listed species.

COMMENT 101: ARM 36.11.406 is vague and provides no
guidance that would be useful in settling a conflict between a
fine and course filter approach. If this language is intended
to say that the DFC as determined at the project level will
settle conflicts between the two filters, then it fails to
provide guidance or certainty about how decisions will be made
because the definition of DFC is vague and unpredictable at
best. This means wildlife will have no consistent or reliable
protections. These lands must benefit the trusts. That
benefit must go beyond financial gain. Because this rule
leaves it to the discretion of the project level staff person
to determine what the fiduciary obligations consist of, this
rule package should clearly state what is meant by fiduciary
obligations. In particular it is important for project level
foresters to understand that financial considerations are only
one component of the overall fiduciary obligation.

RESPONSE 101: The department disagrees. The Rules as
presented provide a clear mechanism for resolving apparent
conflicts. Also, the department is required to manage these
lands for financial gain and protection of the corpus of the
trust with undivided loyalty to that mandate. Extraneous and
non-trust related benefits do not fulfill our trust mandate.

The department regularly reinforces and discusses with our
project level personnel our fiduciary responsibilities.

COMMENT 102: ARM 36.11.406(1)(a) Why is the department
managing for a desired future condition that promotes a
diversity of habitat conditions beneficial to wildlife when
the express legal purpose of the land is to produce income for
the trust?

RESPONSE 102: The department believes that management
consistent with  ARM 36.11.405 to 36.11.450 provides the
appropriate balance between current revenue maximization and
protection of the corpus of the trust, thus providing for the
express legal purpose of the trust.
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COMMENT 103: Moving towards the conditions defined in
ARM 36.11.406(1)(a) (towards biodiversity) when the coarse and
fine filters are at odds is not the purpose of Trust Lands.

RESPONSE 103: See response to comment 102.

Comments Regarding ARM 36.11.407 BIODIVERSITY — MANAGEMENT ON

BLOCKED LANDS

COMMENT 104: The department has determined that the
final sentence of 36.11.407(1) is unnecessary.

RESPONSE 104: The department has made the change.

COMMENT 105: ARM 36.11.407(2)(a) The department gives
itself wide latitude to emulate forest conditions. How will
the project staff person make these decisions about
maintaining a semblance of historic forest conditions when
neither has been defined? What other obligations will be
considered?

RESPONSE 105: The department specifically describes how
these decisions will be made throughout ARM 36.11.405 through
36.11.450. These rules better inform the public regarding our
management philosophy by being more descriptive than the
SFLMP. In addition, the process for public involvement that
currently occurs at the project level will continue. This
project-level participation is where the public can contribute
informed and meaningful comments on activities that affect the
environment.

COMMENT 106 ARM 36.11.407(3)(a) The language of this
rule needs to be altered to clarify department intent.

RESPONSE 106: The department concurs and has made the
change.

COMMENT 107: ARM 36.11.407(3) The rules authorize
impromptu management with no consistent or mandatory reliance
on scientific direction.

RESPONSE 107: The rules provide consistent direction and
rely both on science and public involvement. Since project-
level decisions occur after the appropriate level of public
involvement and analysis, no impromptu management can or does
occur.

COMMENT 108: ARM 36.11.407(3) The plan said "we would
manage", not "shall consider managing to the extent consistent
with fiduciary duties..." This altered language considerably
weakens the original commitment, leaving the public with no
understanding about how these types of management decisions
will be made.
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RESPONSE 108: The department does not believe the
language weakens the commitment since all commitments must
comport to applicable laws. The commitment is consistent with
the SFLMP. The language clarifies and puts the commitment in
context of the laws the department must abide by. The
department meets its legal fiduciary obligations while also
complying with MEPA. The rule adequately describes that
public involvement will occur during project planning.
rule does not commit the department to conducting these
assessments over the broader landscape.

COMMENT 109: ARM 36.11.407(3) If you are not going to
maintain rare and unique elements, why go through all the
analysis?

RESPONSE 109: The rule makes no decisions on whether
certain elements will not be retained. The analysis is
required to make the site-specific decision.

Comments Regarding ARM 36.11.408 BIODIVERSITY — SELECTION OF

The

SILVICULTURAL SYSTEMS

COMMENT 110: ARM 36.11.408(3) This statement contains
no guidelines, no parameters, and no restrictions to guide the
department.

RESPONSE 110: ARM 36.11.405 through 36.11.450 provide

specific guidelines, parameters, and restrictions to guide the
department. The rules provide the public with substantially
greater detail in how the department will manage school trust
lands than did the SFLMP. Biodiversity goals will not be
achieved by artificially restricting the range of possible
conditions on the landscape such that common conditions are
ignored.

COMMENT 111: ARM 36.11.408(4) What does this mean? It
appears that the department gives itself discretion to emulate
any type of disturbance.

RESPONSE 111: In the course of project development the
department may potentially choose treatments that deviate from
predominant disturbance regimes, for example.  Although,
predominant does not mean something occurs all the time, the
department will consider the predominant regime when
determining treatments. Nearly all forested sites can and
have burned over the range of severities. Limiting treatments
to only the predominant regime will have negative consequences
to maintaining biodiversity and is contrary to the philosophy
of the SFLMP.

COMMENT 112: ARM 36.11.408(4) This is inconsistent
with the goal of preserving biodiversity.
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RESPONSE 112: The department believes that biodiversity
goals cannot be achieved without a diversity of forest
conditions on the landscape. Ignoring disturbances that
frequently occurred on the landscape will decrease
biodiversity, not enhance it.

COMMENT 113: ARM 36.11.408(5)(a) The rule should be
changed so that the department "shall retain® a patchy
distribution... "consider" leaves too much discretion.

RESPONSE 113: The rule purposefully places the onus on
considering the potential conditions to be emulated rather
than uniformly and inflexibly forcing an undefined level of
patchy retention applied under all circumstances.

COMMENT 114: ARM 36.11.408(5)(c) A stand-replacing
fire regime does not always imply large proportions of early
seral stands - such as moist grand fir/western red cedar
habitat types on the Swan. Managing those types in early
seral condition will change the structure and seral stage
composition and may alter ecosystem functions from what plants
and animals in the area are adapted to.

RESPONSE 114: The department agrees that exceptions
exist. However, generally speaking, the forests of Montana
developed higher proportions of old age stands under the
frequent, non-lethal fire regimes, and would also have lower
proportions of early successional stands than would the stand-
replacement regimes. The comment correctly identifies the
perils of relying on excessive levels of specificity in rules
with broad applicability. As specificity is increased, the
likelihood of real world exceptions increases. The department
believes the levels of specificity displayed in the rules
strike the appropriate balance between the general and the
specific.

COMMENT 115: ARM 36.11.408(6)(a) How will the department
determine what trees would most likely survive an event?
Because of provisions in this rule it is not certain that
fiduciary obligations will follow prudent scientific forestry
management practices with long-term objectives.

RESPONSE 115: There is a large body of literature that
discusses the likelihood of tree survival following
disturbance. Additionally, the department’s foresters have
considerable first-hand experience and training in assessment
of which trees would likely survive a disturbance. The rule
explicitly states meeting fiduciary objectives, which by
definition requires prudent action.

COMMENT 116: ARM 36.11.408(6)(a) The department should
describe how biodiversity objectives will be met with the
second entry on shelterwood cuts.
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RESPONSE 116: The department believes the level of
detail requested represents project-specific detail that is
not appropriate for broadly applicable rules.

COMMENT 117: ARM 36.11.408(6)(a) The rule should not
include reference to fiduciary and project level objectives.

RESPONSE 117: Considerations of fiduciary and project-
level objectives are part of an iterative process of
information gathering, disclosure, and decision-making. They
are not adequately dealt with in a linear decision making
process. It is impossible to ensure the department is meeting
its fiduciary responsibilities  without assessing the
consequences of its decisions when an action may be taken,
that is, at the project level.

COMMENT 118: ARM 36.11.408(7)(c) "Generally avoid" is a
meaningless management objective. The department should state
in clearer terms what specific conditions merit specific
actions.

RESPONSE 118: These rules have broad applicability and
terms such as "generally avoid" accurately describe the intent
of the rule. The department does not wish to limit the
potential to make the correct site-specific decision as could
happen with more restrictive language.

COMMENT 119: ARM 36.11.408(9)(b) Clearcuts should
never exceed one acre.

RESPONSE 119: One of the characteristic conditions
associated with our forests is the large opening. However, there
are practical limits to the size of openings we would create as
would be determined at the project level, through the MEPA
process.

Comments Regarding ARM 36.11.409 BIODIVERSITY — SALVAGE

HARVESTING

COMMENT 120: ARM 36.11.409(1) The three qualifications
for salvage harvest might be applied anywhere. Standing dead
are important for black-backed woodpeckers and shouldn’t all
be salvaged.

RESPONSE 120: Refer to ARM 36.11.438 where black-backed
woodpeckers are addressed.

COMMENT 121: ARM 36.11.409(1) The importance of dead
and dying material to long-term forest productivity should be
considered. Coarse woody debris supports nitrogen-fixing lower
plants and returns nitrogen to the soil.

RESPONSE 121: This topic is adequately addressed in ARM
36.11.410 through 36.11.414.
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Comments Regarding ARM 36.11.411 BIODIVERSITY — SNAGS AND SNAG

RECRUITS

COMMENT 122: ARM 36.11.411(1)(c) The rule should be
changed to say you will retain the largest snags available.

RESPONSE 122: Snags often have both biologic and economic
value. The department believes the rule strikes an appropriate
balance between the two. However, when no trees over 21" DBH
are available the rule states retention of the next largest
snag.

COMMENT 123: ARM 36.11.411(1)(c) If the department is
willing to put numbers to snag recruits why not put numbers to
old growth retention?

RESPONSE 123: It is a great deal easier to put numbers
on snag recruits than it is on old growth retention. A snag
is a fixed point on the landscape, while "old growth" is a
live stand structure that evolves and can be managed in
various ways.

COMMENT 124: ARM 36.11.411(1)(g) The language of this
rule needs to be altered to clarify department intent.

RESPONSE 124: The department has deleted 36.11.411(1)(Q).

COMMENT 125: ARM 36.11.411(1)(g) Precise numbers should
be based on a variety of site-specific factors such as: habitat,
existing cover, and wildlife species relevant to the site.

RESPONSE 125:  The department has deleted 36.11.411(1)(Q).

COMMENT 126: ARM 36.11.411(1)(9) In what instance
would this be applicable? What does it mean that trees can be
considered a substitute? Does it mean that the snags in the
un-harvested stands will count towards the snag numbers in the
harvested sections?

RESPONSE 126: The department has deleted 36.11.411(1)(Q).

COMMENT 127: ARM  36.11.411(1)(9) This rule is
ecologically inappropriate.

RESPONSE 127:  The department has deleted 36.11.411(1)(g).

COMMENT 128: ARM 36.11.411(1)(g) The department should
modify this rule to ensure the biological value of snag
retention is more meaningful by ensuring some green trees are
also retained in cutting units.

RESPONSE 128: The department has deleted 36.11.411(1)(g).
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COMMENT 129: ARM 36.11.411(1)(g) It is not clear if
the department includes other ownerships that have snags in
adjacent un-harvested stands when determining the number of
shags or snag recruits to be retained on trust lands.

RESPONSE 129:  The department has deleted 36.11.411(1)(g).

COMMENT 130: ARM 36.11.411(1)(f) provides that "cull
trees shall qualify as [snag] recruits." However, cull trees
may be unlikely to reach sufficient size and form to serve the
purpose of a snag in the wildlife community. We recommend
that language be added to indicate that all snags and snag
recruits will be permanently marked in the field. These
conservative standards provide for minimal wildlife diversity.
The department’'s willingness to consider snags in adjacent
stands contrasts with the decision not to consider
successional diversity on adjoining ownerships. We suggest
that reviews of salvage harvesting should evaluate effects on
aquatic habitats, and standards should be included to maintain
benefits within salvage units.

RESPONSE 130: Please see responses to comments above to
this rule. The department agrees that some cull trees may be
unlikely to reach large size. The department also recognizes
that cull trees are often among the largest trees on site, and
often receive the most use from various wildlife species. The
department does not permanently mark snags or recruits since no
department actions take place that could remove those elements
without further site-specific analysis. Consideration of snags
in adjacent stands, on state ownership, is not comparable to
burdening the trust to make up for the actions of other owners.
Project level analyses evaluate effects on aquatic habitats in
both green timber and salvage harvesting.

Comments Regarding ARM 36.11.412 BIODIVERSITY — MANAGEMENT AT

THE URBAN/FOREST LAND INTERFACE

COMMENT 131: ARM 36.11.412(1) The language of this
rule should be revised to clarify department intent.

RESPONSE 131: The department concurs and has made the
change.

COMMENT 132: ARM 36.11.412(1) The department does not
define what "urban/forest land interface"” means. What is this
boundary? How far does it extend into the forest? How many
homes need to be present to constitute an urban interface? The
language: "In some areas, such as..." implies that there are
other areas that would fall into this category.

RESPONSE 132: The department has added a definition for
"urban/forestland interface”. This rule is meant to indicate
one circumstance where prevailing site-specific considerations
may prevent adherence to these rules. In the interest of
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allowing for appropriate and informed decision making, the
department leaves open the potential that other circumstances
may dictate some divergence from the rules as written. In
doing so, we acknowledge the inability of broadly applicable
rules to account for every possible situation that may occur

in the real world. Thus, with any action-related activity the
department will base its decisions on site-specific analysis,
informed public involvement, and consideration of the
sideboards provided by these rules.

COMMENT 133: ARM 36.11.412(1) Where else can the
department diverge from the forest management rules? |If this
language is supposed to apply to something other than the
urban/forest interface, it should define what types of areas
are included in this statement.

RESPONSE 133: See response to Comment 132.

COMMENT 134: ARM 36.11.412(1) What does "lost revenue”
mean and how will it be factored into a decision to diverge
from these rules? How much lost revenue will allow the
project staff person to ignore these rules? How will that lost
revenue be calculated? Will the lost revenue be balanced
against any other considerations?

RESPONSE 134: The term lost revenue has been deleted
from the rule.

COMMENT 135: ARM 36.11.412(1) If more than one of
these factors are present, how will they be weighed against
each other?

RESPONSE 135: The rule states these factors may override
application of the rules, not that they represent competing
interests. The department does not believe that explicit
language is needed to describe how to assess these factors,
only that, when considered with the full information available
at the project-level, no one is under the impression we will
ignore public safety, for example, in order to achieve a
particular forest condition.

COMMENT 136: ARM 36.11.412(1) Public safety and fire
hazards may override rules, but they need clear definition.
Does the SMZ law pertain in these situations?

RESPONSE 136: The SMZ law still applies, but within the
SMZ rules an alternative practices process is explicitly
described. If any factors exist that warrant over-riding of
these rules they will be thoroughly analyzed and disclosed in
the event any action is planned. This will include public
involvement pursuant to MEPA.
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Comments Regarding ARM 36.11.414 BIODIVERSITY — RETENTION OF

COARSE WOODY DEBRIS

COMMENT 137: ARM 36.11.414(2) The rule does not
provide enough detail. What are adequate amounts? What
technical references are you planning to use? Will the many
functions of coarse woody debris be considered in your
determination of "appropriate”?

RESPONSE 137:  The department believes the rule contains
adequate detail.

COMMENT 138: ARM 36.11.414(2) Does this rule include
woody debris for stream channels?

RESPONSE 138: This rule is not intended to account for
woody material in stream channels. That topic is covered in
ARM 36.11.415(5).

Comments Reqgarding ARM 36.11.415 BIODIVERSITY — PATCH SIZE AND

SHAPE

COMMENT 139: ARM 36.11.415(1) What does it mean to
say: "to the extent practicable..."?

RESPONSE 139: The phrase "to the extent practicable”
allows the department the flexibility needed to avoid
impractical measures. For example, while stand replacement
disturbances of tens of thousands of acres play an integral
role in maintaining biodiversity at the landscape and local
levels, the department considers it impracticable to pursue
treatments emulating disturbances of that magnitude.

COMMENT 140: ARM 36.11.415(2) What other factors will
the department consider besides public sentiment and other
resources? What "other resources" will be considered?

RESPONSE 140: The many resources that derive from
healthy forests are considered as outlined in ARM 36.11.405
through 36.11.450.

COMMENT 141: ARM  36.11.415(2) How will public
sentiment be weighed in agency decision-making? How can public
sentiment change the ability to emulate natural spatial
patterns?

RESPONSE 141: Public sentiment and issues are
incorporated through the MEPA process.

COMMENT 142: ARM 36.11.415(1) Fragmentation and
connectivity must be assessed at the unit level in cooperation
with adjoining landowners.
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RESPONSE 142: Actions occur only at the project level,
thus the requirement is to assess the effects at that level.

COMMENT 143: ARM 36.11.415(1) The department should say
exactly what it intends to do to avoid fragmentation.

RESPONSE 143: The department believes the rules clearly
state our resource objectives. The department considers the
effects of fragmentation at the project level prior to any
actions occurring. Simply avoiding fragmentation does not
adequately deal with the inherent diversity present in our
forests.

COMMENT 144: ARM 36.11.415(2) This statement is
confusing, and it appears to say that the department will bow
to public sentiment at the expense of the Trust.

RESPONSE 144: The MEPA process may identify issues
through public involvement that the department had not
considered. The department believes that informed decision-
making at the project level incorporates the factors required
of the department.

COMMENT 145: ARM 36.11.415(1) Semblance is simply a
token, a bare minimum. This is weak language that provides no
guidelines, parameters or restrictions upon which the public
can depend.

RESPONSE 145 This language was contained in the SFLMP.
The department does not view this as a weak commitment.

Comments Regarding ARM 36.11.416 BIODIVERSITY — MANAGEMENT ON

SCATTERED LANDS

COMMENT 146: ARM 36.11.416(2) Does this reference to
"broader landscapes” mean watersheds? The phrase "extent
practicable” should be defined here and elsewhere, wherever it
is used in the document. The SFLMP reads: "if our ownership
contained rare or unique habitat elements occurring naturally
(e.g., bog, patches of a rare plant), we would manage so as to
retain those elements."

RESPONSE 146: Broader landscape is a general term
implying a larger landscape than just state land. The rule
does not commit the department to conducting these assessments
over the broader landscape. The department believes it would
be irrational to commit to impracticable activities. The
department does not believe the minor language change reflects
any departure from the SFLMP. Such minor changes to the SFLMP
are explicitly authorized in the ROD.

COMMENT 147: ARM 36.11.416(5) What happens if data are
not available? Will the department do the necessary research
to acquire the data before making any decisions on the ground?
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RESPONSE 147: The phrase "to the extent data are
available" is included so that the department bases its
decisions on data, and does not commit to exhaustive data
collection efforts when adequate data can be obtained at the
project-level. When data are not available at the
administrative unit level, then project level data will be
used.

Comments Regarding ARM 36.11.418 BIODIVERSITY — OLD GROWTH

MANAGEMENT

COMMENT 148: This rule needs to be edited to clarify
the department's old growth commitment.

RESPONSE 148: The department has edited the rule.

COMMENT 149: This whole rule should be deleted, as
there is no legal mandate for managing old growth. It is not
in the Enabling Act, the Constitution, or Trust Law, and it
certainly violates the principle of maintaining the
productivity of the Trust.

RESPONSE 149: The department agrees there is no legal
mandate for managing, or preserving old growth, and that
setting old growth aside without management is contrary to the
trust mandate, intent of the SFLMP, and 77-5-116, MCA.
However, the department believes the rules represent the best
way to achieve the short and long term requirements of trust
management. Managing old growth, rather than setting it aside
is the focus of these rules.

COMMENT 150: What are the biodiversity objectives?

Will the public have an opportunity to comment on these
objectives since they will be fundamental to agency decision
making across the landscape? What are the specific legal
criteria that will be considered? If biodiversity goals are to

be made at the project level, how will the department
guarantee consistency across the landscape? How will the
public be informed of these specific objectives and goals?

RESPONSE 150: Biodiversity objectives are explained in
ARM 36.11.404 through 36.11.450 and reflect the department’s
implementation of the SFLMP. The rule-making process provides
the public with a structured and legal means of comment. The
programmatic MEPA process associated with the SFLMP provided
the opportunity for public involvement. Please refer to other
biodiversity rules for explanation of landscape considerations
of biodiversity, in particular ARM 36.11.405 through
36.11.419.

COMMENT 151: The rules do not interpret 77-5-116, MCA.
It does not clarify it. How will full market value be
determined? Will it be based on timber production, the value
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of subdivided lands for homes, some other value? Can the
department still manage for old growth or would that be
considered a set-aside? Please define terms like set-aside
and networks. If the department cannot manage for old growth
than how will it guarantee the integrity of the corpus of the

trust?

RESPONSE 151: The department is developing rules for
setting old growth aside. The department believes that
managed stands do not conflict with legal requirements
provided our fiduciary obligations are being met. However,
the department believes the law is clear in that old growth
set-asides must receive full market value compensation to the
trust. The method for establishing full market value will be
determined as part of the process of creating an old growth
set-aside. The department has added definitions for "old
growth set-aside" and "old growth network".

COMMENT 152: Are you saying you will have to be paid to
leave old growth?

RESPONSE 152: See response to comment 151.

COMMENT 153: Will the department consider biodiversity
and forest health before 77-5-116, MCA? What happens if the
project level interprets 77-5-116, MCA in a manner that is
inconsistent with the obligations of the fiduciary of the
trust?

RESPONSE 153: The department cannot ignore its fiduciary
obligations to the trusts by engaging in certain revenue
restricting activites that do not benefit the designated
beneficiaries.  The rule has been revised. The rule is
consistent with the SFLMP.

COMMENT 154: What are the guidelines that the project
level must follow to determine what is reasonable? Project
staff could decide that removing all the old growth is
reasonable.

RESPONSE 154: The department believes that project
decisions should be made following project-level analysis. It
is at the project-level that the best information and highest
levels of informed public participation occur. The
department’s commitment to making decisions at the project
level provides the public with the greatest certainty that
actions will be consistent with all of the department mandates
and objectives, and that the interests of the public will
receive the consideration warranted. The rules explicitly
describe to department staff, the Board of Land Commissioners,
special interest groups, and the public the factors to be
considered in relation to old growth.
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COMMENT 155: What guidance do project level staff
people have to interpret what's reasonable? How will the
department guarantee consistent interpretations of what is
reasonable across the landscape?

RESPONSE 155: The rules describe the department’s
interpretation of its many legal obligations. We recognize
that the commenter does not agree with that interpretation,
but believe the rules thoroughly and explicitly detail how old
growth may be treated. They also provide the public with much
greater detail and information regarding how the department
will manage old growth than did the SFLMP by describing
implementation procedures. Any actions will undergo full
public involvement at the project level, in compliance with
MEPA.

COMMENT 156: Eliminating old growth increases long-term
management costs. Lost revenue includes harvesting medicinal
plants, native seed harvesting, and recreational uses.

RESPONSE 156: "...the more land that is tied up in old
growth management schemes the higher the costs in revenues
foregone as stand ages go beyond economic rotation ages..."
This is a quote from the Tech Team Report (Pfister et al.)

The obligation to retain old growth is consistent with the
SFLMP.

Comments Regarding ARM 36.11.419 BIODIVERSITY — FIELD REVIEWS

COMMENT 157: ARM 36.11.419(6) No indication is given
how you will evaluate your performance. The only DFC mentioned
is cover type, and even that is inadequately described.

RESPONSE 157: ARM 36.11.419(3)(a) through (d) describe
the factors we will track for trends (i.e., changes toward or
away from desired future conditions), and in ARM 36.11.419(4)
(a) through (e), the department clearly states landscape level
considerations useful in evaluating performance. OIld growth
retention strategies are describped in ARM 36.11.418.
Evaluation of these multiple forest conditions over time
provides the department with extensive information with which
to evaluate its performance.

COMMENT 158: ARM 36.11.419(6) A monitoring report
should be done immediately to address the situation.

RESPONSE 158: Results of the 2000 assessment are
available for review.

COMMENT 159: ARM 36.11.419(7) This section should be
added: "(7) Results of monitoring shall be used to help plan
follow-up and future activities in the evaluation area, and to
improve the department’s ability to predict the effects of
activities in similar situations elsewhere. Monitoring shall
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be frequent enough to accomplish these purposes effectively.”
It is consistent with the SFLMP.

RESPONSE 159: The department concurs and has made the change.

Comments Regarding ARM 36.11.420 SILVICULTURE

COMMENT 160: ARM 36.11.420(1) The SFLMP contained
several important provisions under this topic that have been
omitted from the new rules. For example, the new rule omits
the following requirement of the SFLMP: "Silvicultural
prescriptions would be prepared for all planned treatments.
These prescriptions would be written to accomplish the
following objectives in a clear and organized manner....
Document conformity of the prescribed silvicultural treatments
with requirements of the State Forest Land Management Plan and
relevant department Resource Management Standards." SFLMP
Record of Decision (ROD)-15. Why has this section been
omitted? By deleting this section, does the department excuse
itself from conforming to the SFLMP and any of the RMS
standards? What are the implications of these omissions?

RESPONSE 160: This language is now in ARM 36.11.420(7).
The RMS's of the SFLMP are clarified, refined, and replaced to
the extent necessary with these rules without resulting in any
change in commitment or intent from the SFLMP. The rules
reflect the intent of the SFLMP more completely, and describe
the department's management more thoroughly and explicitly
than did the RMS's. The RMS's in the SFLMP were attempts to
apply the concepts of biodiversity management. After six
years of application the department has indications regarding
what has and what has not worked. These rules reflect that
adaptive management through the slight wording changes from
the language of the SFLMP. Such a process of change was
anticipated, and explicitly acknowledged and allowed for in
the SFLMP. It would be irresponsible for the department to
continue impracticable and inconsistent commitments when we
know they are inappropriate.

COMMENT 161: ARM 36.11.420(1) The entire financial
section of the Silviculture section has been omitted (SFLMP
ROD-15). Why?

RESPONSE 161: This information is now contained in ARM
36.11.446.

COMMENT 162: ARM 36.11.420(1) The proposed rules omit
the SFLMP Integration with Other Resource Management
Standards. Why? Have the references been updated? If so,
what are the new references? What guidance will the
department now use to implement these standards?

RESPONSE 162: The department removed reference to the
1991 silvicultural guidelines just as it removed all references
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to guidance and guidelines. The department believes the rules
clearly and explicitly lay out our philosophy and commitments.

COMMENT 163: ARM 36.11.420(1) The rule should describe
in more detail the type of management objectives that will
produce "long term productivity of the site" for ensuring
"long term capability to produce trust revenue".

RESPONSE 163: The department believes this level of
specificity to be inappropriate in a broad planning document
such as rules.

COMMENT 164: ARM 36.11.420(1) There is no reference to
designing silvicultural prescriptions that maximize growth
potential. The requirement of the Enabling Act mandates that
growth be maximized. The rules must be more definitive in
this area. The sustained yield of 42.2 million bf will most
certainly be changed by the legislature in the future and you
must be prepared for that change.

RESPONSE 164: The Enabling Act does not mandate
maximized growth. It does however, mandate protection of the
corpus of the trust, providing revenue to the beneficiaries,
and undivided loyalty to the trust beneficiaries on the part
of the trust managers (the department and the Board of Land
Commissioners). The department believes the rules strike the
appropriate balance between short-term revenue and long-term
protection of revenue production capability.

COMMENT 165: ARM 36.11.420(9)(c) The language in this
section of the proposed rules has been changed from the SFLMP.
The proposed rules omit language in the SFLMP Monitoring
section.  Since the proposed rules have deleted all the
language that references the  Silvicultural Treatment
Guidelines, the public can only assume that there is new
reference material to use as a guideline. These references
are not anywhere in the proposed rule. Please explain what
guidelines are being used.

RESPONSE 165: The rules replace previous guidelines.
The language mentioned from the SFLMP Monitoring Section is
retained in ARM 36.11.420.

COMMENT 166: ARM 36.11.420(14)(d) This section has
been changed from the SFLMP. he SFLMP says that information
on revenues and costs would be maintained for all treatments.
Why has this provision been omitted and what is the
implication of this omission?

RESPONSE 166: Reference to costs is retained in the
rule. The revenue portion of the RMS was dropped because
these projects are investments in the future, not revenue
generating activities.
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COMMENT 167: ARM 36.11.420(14)(d) The proposed rules
omit two other sections that appear in the SFLMP. They are: A
record would be maintained of all conditions and events that
occur during the course of treatment that have a significant
potential to affect the treatment outcome. On selected sites,
soils effects would be monitored for implementation of
mitigation measures and effectiveness to guide future harvest
practices. Why have these sections been omitted from the
proposed rule? Will soils no longer be monitored for this
purpose? If not, why? If so, please specify how that will
occur.

RESPONSE 167: The soils references have been moved to
the watershed section where other soils issues were addressed.
The clauses outlined in RMS 17 are addressed in the rules in
various items under ARM 36.11.420.

Comments Regarding ARM 36.11.421 ROAD MANAGEMENT

COMMENT 168: ARM 36.11.421(1)(a) The language has
changed from the SFLMP. The resource management standards of
the SFLMP differ and are much stronger in regards to
conservation commitments than these rules.

RESPONSE 168: This rule has been revised. The remaining
minor differences in wording between this rule and the SFLMP
are necessary to recognize the other rules that are applicable
to road management. This rule is consistent with the SFLMP.

COMMENT 169: ARM 36.11.421(1)(a) There is no standard
to deal with listed carnivore species or elk.

RESPONSE 169: The SFLMP did not address road standards
for elk. Forest management rules were included for various
carnivore species and are contained in rules for threatened
and endangered species. For some, road standards are
included, and for others they are not. These rules are
considered adequate and are consistent with the SFLMP.

COMMENT 170: ARM 36.11.421(1)(d) The rule should say
"The department shall use...when possible

RESPONSE 170: The rule has been revised and is
consistent with SFLMP.

COMMENT 171: ARM 36.11.421(2) The language has changed
from the SFLMP.

RESPONSE 171: The rule has been revised and is
consistent with the SFLMP.

COMMENT 172: ARM 36.11.421(3)(a) The language has
changed from the SFLMP. The department has changed the
language in the proposed rule and omitted a requirement for
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roads to be consistent with BMP's, SMZ rules, Watershed
Standards, State Land Resource Standards, and the condition of
all permits. The change from requiring "consistency with" to
simply "comply as necessary" or "as funding is available" is a
fundamental shift and has serious implications for resource
protection.

RESPONSE 172: The rule has been revised and s
consistent with SFLMP, as stated in the Resource Management
Standards (Watershed RMS 4 and Road Management RMS 3).

COMMENT 173 ARM 36.11.421(3)(a) Existing roads need
to be brought up to BMP standards and a plan developed to fund
this effort.

RESPONSE 173: Identification and remediation of existing
road maintenance and BMP improvement needs are addressed in
ARM 36.11.421(12) and ARM 36.11.422.

COMMENT 174: ARM 36.11.421(3)(e) The language has
changed from the SFLMP. The department has weakened this rule
by adding "where practicable and when funding is available."
Why were these changes made and what impact will they have on
resource protection?

RESPONSE 174: This rule has been revised and is
consistent with SFLMP. This information has been reorganized
from the RMS’s in the SFLMP for the sake of clarity.

COMMENT 175: ARM 36.11.421(6) The department should
add language that requires the agency to disclose its
maintenance schedule and how it will be funded for new or
existing roads when proposing a project.

RESPONSE 175: See ARM 36.11.421(12), (13) regarding road
monitoring. Maintenance needs are identified through road
inspections; see ARM 36.11.421(12) and (13). We prioritize
road maintenance needs identified and fund them through the
forest improvement budget. Emergency road maintenance needs
are addressed on an as-needed basis. Road management needs
identified during project planning are incorporated as part of
project design.

COMMENT 176: ARM 36.11.421(6) The rule should include
abandoned roads and determine maintenance frequency.

RESPONSE 176: The department has committed to abandoning
roads in a condition that provides adequate drainage and
stabilization; see ARM 36.11.421(11).

COMMENT 177: ARM 36.11.421(8) The language has changed
significantly from the SFLMP and many of the standards in the
SFLMP have been eliminated. Why do the proposed rules change
the focus of road density from the landscape level ecosystem
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plans to the project level objectives? What are the
implications of this fundamental shift? Why do the rules

eliminate any standards that would determine road density
decisions?

RESPONSE 177: The rule has been revised to include
landscape-level plans. The remaining minor differences in
wording reflect the use of other forest management rules that
are applicable to road density decisions. The rule is
consistent with the SFLMP.

COMMENT 178: ARM 36.11.421(8) The rule sets absolutely
no road density or security core standards for grizzly bear
habitat management, other than to comply with the Swan
agreement. Without standards, definitions are meaningless.

RESPONSE 178: The road density standards for grizzly
bears are located in ARM 36.11.431.

COMMENT 179: ARM 36.11.421(9) The rule should be
clearer.

RESPONSE 179: This rule is adequate for the intended
purpose, and is consistent with the SFLMP.

COMMENT 180: ARM 36.11.421(10)(c) The rule says
"consider"” rather than using the language of RMS 11. In order
to be consistent with the USFWS August 1, 2002 biological
opinion on federal agencies’ road management in bull trout
habitat all culverts must be removed from obliterated roads to
protect water quality and fisheries.

RESPONSE 180: This rule has been revised and is
consistent with the SFLMP. The department has committed to
abandoning roads in a condition that provides adequate
drainage and stabilization (see ARM 36.11.421(11)).

COMMENT 181: ARM 36.11.421(10)(c) The rule should also
include "...those public access roads that are deemed: (d)
contributing to unacceptable harm to water quality, wildlife
and fish when considered cumulatively with nearby roads on
private and other public lands".

RESPONSE 181: This rule as stated addresses excessive
resource damage which includes unacceptable harm to water
quality, wildlife, and fish.

COMMENT 182: ARM 36.11.421(10)(c) The proposed rules
significantly alter SFLMP road management RMS 11, the latter
requiring stronger consideration for obliteration of unneeded
roads. There also needs to be road density limitations in the
rules.
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RESPONSE 182: The SFLMP emphasizes obliteration through
re-vegetation and slash obstruction rather than the commonly
interpreted meaning of re-contouring or reshaping of the road
prism. The SFLMP also emphasized leaving the road prisms
intact in order to maintain capital investment. This rule is
consistent with the SFLMP.

COMMENT 183: ARM 36.11.421(11) Road prism left in
place and drainage/stabilization assured suggests few real
road decommissionings or revegetation.

RESPONSE 183: In the SFLMP the department used the word
"obliterate” to describe activities that would emphasize
revegetation and slash obstruction while leaving the road
prism intact to preserve capital investment. A more
appropriate term to describe this road management strategy is
"abandonment”, as utilized in this rule.  This rule is
consistent with the SFLMP.

COMMENT 184: ARM 36.11.421(11) The rule should be
clearer.

RESPONSE 184: The rule is adequate as written for the
intended purpose.

COMMENT 185: ARM 36.11.421(11) |If a road is to be
abandoned in accordance with the definition under ARM
36.11.403(1), why is it necessary to leave intact the road
prism? Adequate drainage and stabilization of abandoned
roads need not include intact road prisms and culverts at
stream crossings. All culverts and associated fill on all
stream crossings should be removed prior to abandonment. This
is necessary to reduce sedimentation and degradation of stream
habitat.

RESPONSE 185: The SFLMP emphasizes road abandonment
("obliteration™ is the term used in plan) through revegetation
and slash obstruction rather than re-contouring of the road
prism. The SFLMP also places an emphasis on leaving the road
prisms intact in order to maintain road construction capital
investments. The rule requires that abandoned roads be left
in a conditon that provides adequate drainage and
stabilization.

COMMENT 186: ARM 36.11.411(12) needs to be reworded.

RESPONSE 186: The rule has been revised and is
consistent with the SFLMP.

COMMENT 187: ARM 36.11.421(14) The sentence should be
re-worded as follows to insure on-the-ground repair or closure
modification not be replaced with just the "consideration" of
alternative methods of closure: "The department shall repair
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or modify ineffective closures or replace them with
alternative, more effective methods of closure.”

RESPONSE 187: The rule has been revised and is
consistent with the SFLMP.

Comments Regarding ARM 36.11.422 WATERSHED MANAGEMENT

COMMENT 188: ARM 36.11.422(2)(a) The whole section on
watershed is concerned with water quality with no mention of
water quantity other than its effect on quality. Rules must
have provisions that allow for management activities that will
promote definite quantities of water. Ever increasing numbers
of trees per acre are reducing the water yield.

RESPONSE 188: The rule is consistent with the SFLMP. The
SFLMP addressed water quantity only as it relates to water
quality. Increasing water yield (water quantity) was not
addressed as a management objective in the SFLMP and is
currently not a forest management objective of the department.

Comments Regarding ARM 36.11.423 WATERSHED MANAGEMENT -—

CUMULATIVE EFFECTS

COMMENT 189: ARM 36.11.423(1) The rule should read
"state, federal, and private activities...initiated or which
are in process or are completed.”

RESPONSE 189: Under existing administrative rules (ARM
36.2.642(7)) cumulative impacts must include considerations
for related future actions when these actions are under
concurrent consideration by any state agency through pre-
impact statement studies, separate impact statement
evaluation, or permit processing procedures.

COMMENT 190: ARM 36.11.423(1) Define substantial.
There are no hard and fast numbers, and every statement has
enough qualifiers that anything can be done with
rationalization.

RESPONSE 190: This rule is consistent with the language
used in the SFLMP. The rule includes factors that will be
used to determine when and at what level cumulative effects
assessments are conducted.

COMMENT 191: ARM 36.11.423(1)(b)  The rule should
include a requirement for fine filter analysis.

RESPONSE 191: The detailed watershed analysis included
in the rule is a fine filter analysis. This is consistent
with the SFLMP.
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COMMENT 192: ARM 36.11.423(1)(c) The term "acceptable
levels of risk” should be replaced with the term "thresholds
for cumulative watershed effects".

RESPONSE 192: The term "acceptable levels of risk" has
been replaced with the term “thresholds for cumulative
watershed effects". This is consistent with the SFLMP.

COMMENT 193: ARM 36.11.423(1)(c) should read "watershed
and stream conditions, including bedload, embedded sediment
total suspended solids, woody debris recruitment, fish
migration barriers, and other measures of aquatic system
health."

RESPONSE 193: The criteria used for determining the
thresholds contained in the rule are consistent with those in
the SFLMP. The parameters listed in the Comment are commonly
included in evaluations of the items listed in this rule
(stream channel stability and existing watershed conditions).

COMMENT 194: ARM  36.11.423(1)(c) What does the
department consider excessive relative to acceptable levels of
cumulative effects, and under what standards?

RESPONSE 194: The department considers excessive levels
to be those conditions that exceed the cumulative watershed
effects thresholds determined using the process contained in
this rule. Thresholds are designed to ensure compliance with
water quality standards and protection of beneficial water
uses.

COMMENT 195: ARM 36.11.423(1)(c) What are "acceptable
levels of risk?" What standards and methods will be utilized
to make this determination?

RESPONSE 195: The term "acceptable levels of risk" has
been replaced with the term “thresholds for cumulative
watershed effects”. This is consistent with the SFLMP. The
term as well as the items wused when making these
determinations are described in this rule.

COMMENT 196: ARM 36.11.423(1)(c)(ii) The term
"acceptable levels of risk" should be replaced with the term
"thresholds for cumulative watershed effects". This is
consistent with the SFLMP.

RESPONSE 196: See response to comment 195.

COMMENT 197: ARM 36.11.423(1)(c)(ii) "Moderate" should
be stricken as a degree of risk. The department should be
required on all projects to accept no more than a low degree
of risk, which should be defined as "having a high degree of
probability for producing predicted results of little or no
harm to water quality or beneficial uses".
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RESPONSE 197: Language contained in this rule is
consistent with the language adopted under the SFLMP.

COMMENT 198: ARM 36.11.423(1)(c)(ii) Projects that pose
a moderate risk should not be conducted.

RESPONSE 198: The rule is consistent with SFLMP. The
SFLMP also incorporated low to moderate levels of risk. The
rules require low levels of acceptable risk for all water
quality limited water bodies.

COMMENT 199: Low to moderate is not measurable. DNRC
should define and accept only low-level risks, especially to
habitats of sensitive, threatened and endangered species for
the reasons mentioned previously.

RESPONSE 199: See response to the comment above. ARM
36.11.427 ensures that forest management activities are
designed to protect and maintain threatened, endangered and
sensitive fish species.

COMMENT 200: ARM 36.11.423(1)(d) The term "acceptable
levels of risk” should be replaced with the term "thresholds
for cumulative watershed effects". This is consistent with the
SFLMP.

RESPONSE 200: See response to comment 195.

COMMENT 201: ARM 36.11.423(1)(d) The SFLMP specified
that on the Stillwater, Coal Creek and Swan River state
forests, the department would establish thresholds at a level
that ensured protection of beneficial uses with a low degree
of risk. Under the proposed rule the department would
complete a detailed watershed analysis when coarse filter or
preliminary analysis indicates either the existence of or high
risk potential for unacceptable cumulative watershed effects.

This is a major departure from the conservative watershed
management approach of the SFLMP. Instead of managing for low
degree of risk, the rule proposes to conduct a watershed
analysis when a high risk potential exist, and even then the

rule provides no direction for the appropriate risk level for

the three state forests.

RESPONSE 201: The rule addresses water resource
protection for sensitive watersheds state-wide regarding
threshold levels for cumulative watershed effects. Under the
rules, the department would manage all water quality limited
watersheds as identified by the Department of Environmental
Quality on the Montana 303(d) with a low degree of risk, not
only those watersheds located in the Stillwater, Swan and Coal
Creek State Forests. Watershed analysis will be conducted on
all activities involving substantial canopy removal or ground
disturbance. Detailed analysis would be completed unless
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screening or preliminary analysis indicates low risk of
impacts due to cumulative watershed effects.

Comments Regarding ARM 36.11.424 WATERSHED MANAGEMENT -

MONITORING

COMMENT 202: ARM 36.11.424(1) This proposed rule has
changed from the SFLMP. Why has the department eliminated the
final sentence appearing in the SFLMP?  Why would the
department eliminate the requirement that its monitoring
strategy be peer reviewed and reviewed by the Land Board?

RESPONSE 202: A watershed monitoring strategy was
developed with peer and Land Board review as part of SFLMP
implementation. Under this rule, the department is maintaining
the monitoring strategy.

COMMENT 203: ARM 36.11.424(1) Delaying the creation of
a watershed monitoring strategy to some later date does not
demonstrate commitment on the part of the department to
understand the impact of their forest management on water
quality and fisheries.

RESPONSE 203: A watershed monitoring strategy was
developed with peer and Land Board review as part of SFLMP
implementation. Under this rule, the department is
maintaining the monitoring strategy.

COMMENT 204: ARM  36.11.424(1)(a) Why has the

requirement that the department would remedy problems noted

during BMP audits and BMP’s would be revised for future
applications been eliminated from the rules? Will these

problems no longer need to be remedied by the department or

will they be remedied some other way? Is the department
relying on future BMP’s to address the problem? If so, does

this change create a time lag for remedying these problems?

What would that time difference be?

RESPONSE 204: The SFLMP commitment to remedy problems
noted during BMP audits has not been eliminated from the
rules. This requirement is contained in ARM 36.11.424(2).

COMMENT 205: ARM 36.11.424(1)(a) Define substantial
and what detrimental soil disturbance is.

RESPONSE 205: The rule is consistent with language
contained in SFLMP. The amount of potential soil disturbance
necessary for an activity to be considered for a BMP audit is
determined on a site-specific basis with considerations for
existing conditions, soil types, terrain and type of harvest
operations utilized. A detrimental soil impact is a
biological or physical effect from any activity that reduces
soil productivity or results in compaction, displacement, or
erosion.
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COMMENT 206: ARM 36.11.424(1)(c) The rule should read
"...and sensitive or fish species of special concern as
identified by the Department of Fish, Wildlife and Parks and
the department native fish conservation plans adapted by the
State of Montana."

RESPONSE 206: The department’s Forest Management Bureau
maintains a list of sensitive species that include the
sensitive fish species most likely to be affected by DNRC
forest management activities as specified in ARM 36.11.434.

COMMENT 207: ARM 36.11.424(1)(e) should be moved from ARM
36.11.426(8). Itis a more appropriate place in the rules.

RESPONSE 207: The department concurs and has made the
change.

COMMENT 208: The department added ARM 36.11.424(3)
because it had been inadvertently omitted from the proposal
notice. It is consistent with the SFLMP.

RESPONSE 208: The department has made the change.

COMMENT 209: ARM 36.11.424 The language in this rule
has changed considerably from the SFLMP. The proposed rule
only requires the department to correct or mitigate problems
that are due to forest management practices. Problems from
grazing, mining, cabin sites and recreation impacts will no
longer be corrected. Please explain this omission.

RESPONSE 209: The intent of the proposed rules is to
address the department's forest management activities as
defined by ARM 36.11.403(29), which includes grazing of
classified forest lands.

COMMENT 210: ARM 36.11.424 The proposed rules omit
Section (23) of the SFLMP on Monitoring: "the department would
continue to participate in cooperative monitoring efforts,
such as the Flathead Basin Commission’s Monitoring Plan and
the Flathead Basin Forest Practices and Fisheries Cooperative
Program Final Report recommendations (see Fisheries RMS #2)".
What has happened to this section? Is it no longer important
to cooperate with these other entities or will this occur
through other means? Please explain.

RESPONSE 210: The rule was revised and is consistent
with the SFLMP. Cooperative monitoring efforts were
inadvertently omitted from the proposed rules.

COMMENT 211: ARM 36.11.424 The proposed rules omit the
requirement to compile the results of monitoring into a report
for the Land Board by October 2000 and every five years
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thereafter. Will the department no longer make these reports
available to the public?

RESPONSE 211: The requirement to compile monitoring
results into a report for the Land Board every 5 years is
contained in ARM 36.11.448. The report is available to the
public. This rule is consistent with the SFLMP.

COMMENT 212: ARM 36.11.424 should state "the department
with consultation from MDFWP commit to suspend or modify the
project so that adverse impacts are either halted or
reversed".

RESPONSE 212: This rule requires the department to
manage watersheds to maintain water quality that meets or
exceeds state water quality standards and protects designated
beneficial uses. Compliance with these standards is also
subject to other administrative rules addressing water quality
that are administered and regulated by the Montana Department
of Environmental Quality.

COMMENT 213: ARM 36.11.424 What is "acceptable level?"
Department of Fish, Wildlife and Parks recommends that the
department quantify qualitative terms so that rules can be
understood by the public and to help the department foresters
implementing forest plan direction.

RESPONSE 213: Acceptable levels are those that do not
violate applicable laws, rules, water quality standards and
protect beneficial uses. There is no single set of
guantitative terms that can be used to cover all applicable
requirements or that can be applied to all situations
occurring at the site-specific or project level.

Comments Regarding ARM 36.11.425 WATERSHED MANAGEMENT -—

STREAMSIDE MANAGEMENT ZONES AND RIPARIAN MANAGEMENT ZONES

COMMENT 214: ARM 36.11.425(1) The rule should be
revised to provide more clarity.

RESPONSE 214: The rule has been revised to replace the
use of the term "extended SMZ" with "riparian management zone
(RM2)".  The use of term "extended SMZ" causes confusion
between the intent of this rule with the requirements of the
existing streamside management zone law 77-5-303, MCA and ARM
36.11.302. The department has selected the term "riparian
management zones" to describe areas of additional streamside
buffers established under these rules.

COMMENT 215: ARM 36.11.425(1) The rules do not reflect
the need for management of the vegetation to ensure healthy
riparian areas. There must be new vegetation established in
these areas or you create the demise of the very habitat you
want to protect.
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RESPONSE 215: Vegetation management, such as timber
harvest, is not excluded from the SMZ and RMZ. Instead, the
RMZ widths established under these rules specify areas with
special management considerations. These considerations
include restrictions on equipment operations and constraints
on silvicultural prescriptions that are consistent with the
SFLMP.

COMMENT 216: 36.11.425(1) For every stream mile with
100 feet of special management you are affecting 24.3 acres of
land. Since many of these sites are the most productive their
management or lack thereof will seriously and negatively
affect the overall return to the trust.

RESPONSE 216: Revenue generating forest management
activities are not prohibited from occurring within SMZ and
RMZ widths. Forest management activities are restricted in
SMZ's and RMZ's to operations or conditions that the
department believes are necessary to provide adequate levels
of resource protection that are consistent with the SFLMP and
applicable laws.

COMMENT 217: ARM 36.11.425(1) We do not agree with the
rule to extend the minimum width of the SMZ required under ARM
36.11.302. The widths of the SMZ as required under the
existing Streamside Management law are adequate, even on sites
with high erosion risk.

RESPONSE 217: The SFLMP includes additional streamside
buffers on sites with erosive soils. The RMZ widths contained
in the rules are consistent with the SFLMP.

COMMENT 218: ARM 36.11.425(1) The timber stands within
SMZ’s must be intensively managed to produce healthy and
diverse forests and produce the greatest long-term income to
the trusts. The health and productivity of the stands within
the SMZ’s will deteriorate without proper management.

RESPONSE 218: Under the rules, timber harvests are not
prohibited from occurring within SMZ’s and RMZ'’s. Instead,
forest management activities are restricted to operations or
conditions that are necessary to provide adequate resource
protection and remain consistent with the SFLMP.

COMMENT 219: ARM 36.11.425(2)(c) should read
"...evaluations, including but not limited to stream surveys
that evaluate sediment deposition, slumping, nearby slope
failures, riparian health or other measures as determined by a
professional geomorphologist or other specialist”.

RESPONSE 219: The intent of this rule is to address
sources of information that will be used to identify high
erosion risk, not to identify potential factors contributing
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to degraded stream or watershed conditions. The site-specific
field evaluations used to determine high erosion risk could
include, but not be limited to, the items suggested.

COMMENT 220: ARM 36.11.425(2)(c) Expanded SMZ’s should
be required for riparian conservation areas along streams or
lakes identified as core or nodal habitat for bull trout.

RESPONSE 220: The rules establish riparian management
zones for all fish bearing streams, lakes and other bodies of
water. Harvest prescriptions within RMZ’s will be designed or
modified to provide adequate protection of fish habitat.
Restrictions on equipment operation and road construction are
applicable to RMZ's established for high erosion risk sites
located on both fish bearing and non-fish bearing streams.
The requirements of the Montana SMZ law and rules are adequate
for low to medium erosion risk sites.

COMMENT 221: ARM 36.22.425(3)(c) should be revised to
replace the use of the term "extended SMZ" with "riparian
management zone (RMZ)".

RESPONSE 221: The department concurs and has made the
change.

COMMENT 222: ARM 36.11.425(3)(c) The proposed SMZ
widths are excessive given the likelihood that such areas
would be harvested by helicopter or line systems both of which
are extremely low impact.

RESPONSE 222: The RMZ widths contained in the rules are
consistent with the SFLMP. Under the rules an RMZ would be
established on sites with high erosion risk that include
slopes ranging from 25 to 40%. Harvest operations in this
slope range are typically conducted by ground based harvest
and yarding systems. RMZ'’s established for high erosion risk
do not effect silvicultural prescriptions.

COMMENT 223: ARM 36.11.425(3)(d) should be revised to
replace the use of the term "extended SMZ" with "riparian
management zone (RM2Z)".

RESPONSE 223: The department concurs and has made the
change.

COMMENT 224: ARM 36.11.425(4(b)(ii) should be revised
to replace the use of the term "extended SMZ" with "riparian
management zone (RMZ)".

RESPONSE 224 The department concurs and has made the
change.
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COMMENT 225: ARM 36.11.425(4)(b)(ii) The department
should prohibit the use of wheeled or tracked vehicles
regardless of slope.

RESPONSE 225: The department disagrees. The rule
restricts equipment operation in a manner designed to prevent
undesirable impacts to soil resources, erosion and subsequent
sediment delivery to streams. It includes provisions that
allow equipment operations on gentle to moderate slopes (less
than 35%) in areas when terrain, circumstances or conditions
permit the use of equipment without causing unacceptable
impacts.

COMMENT 226:  ARM 36.11.425(4)(b)(ii) What is excessive?

RESPONSE 226: Excessive refers to those levels that
cause undesirable or detrimental impacts, or exceeds those
levels analyzed for in the project level MEPA assessments.

COMMENT 227: ARM 36.11.425(4)(c) should be revised to
replace the use of the term "extended SMZ" with "riparian
management zone (RMZ)".

RESPONSE 227: The department concurs and has made the
change.

COMMENT 228: ARM 36.11.425(4)(c) The rule should be
more specific about the type of cable systems, or at least the
specific conditions that must be met for allowing cable
yarding in extended SMZ’s.

RESPONSE 228: Cable yarding systems will be restricted
to those that do not cause excessive ground disturbance.
Determining the type and capabilities of appropriate cable
systems is best done on a site specific or project level
basis.

COMMENT 229: ARM 36.11.425(4)(c) Strike the first
sentence, the intent should not be to restrict cable yarding
but to minimize disturbance.

RESPONSE 229: The rule has been revised to clarify the

intent.

COMMENT 230: ARM 36.11.425(4)(c) What is excessive?
Please define for readers.

RESPONSE 230: See response to comment 226.

COMMENT 231: ARM 36.11.425(5) should be amended to say
"timber harvest in an extended SMZ is prohibited in a riparian
conservation area for a stream identified as core or nodal
habitat for bull trout or has been otherwise identified as
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critical habitat for westslope cutthroat trout or Yellowstone
cutthroat trout by MDFWP".

RESPONSE 231: The rules provide adequate levels of
habitat protection for bull trout, westslope cutthroat and
Yellowstone cutthroat trout (see ARM 36.11.227). Timber
harvest conducted in an SMZ or RMZ of a fish-bearing stream
would occur only to the extent that adequate levels of shade,
large woody debris recruitment and other habitat features were
maintained. Adequate levels of these habitat parameters can
only be determined on a site-specific project level basis.

COMMENT 232: ARM 36.11.425(5) What is adequate and
potential? Please define.

RESPONSE 232: Adequate levels of shade and large woody
debris are defined by rule. Potential refers to trees that
could fall into the stream.

COMMENT 233: ARM 36.11.425(5)(a) should be revised to
replace the use of the term "extended SMZ" with "riparian
management zone"(RMZ).

RESPONSE 233: The department concurs and has made the
change.

COMMENT 234: ARM 36.11.425(5)(a) A more appropriate
approach would be to have the SMZ extended to no less than 1.5
times the site potential tree height at 100 years.

RESPONSE 234: Potential tree height is appropriate for
use as the minimum RMZ width as it relates to tree canopy
removal because it is the streamside area from which the tree
canopy predominately influences stream shading and large woody
debris recruitment. RMZ'’s established to provide additional
level of water resource protection from potential sediment
delivery are addressed in ARM 36.11.425.

COMMENT 235: ARM 36.11.425(6)(a) Excellent stream
temperature data have been collected...Montana minimum SMZ
widths and retention provide adequate protection to maintain
stream temperatures.

RESPONSE 235: Forest canopy located beyond the 50
minimum required under the SMZ Law can substantially influence
stream shading. The use of potential tree height was selected
as appropriate strategy to identify the width of an RMZ where
forest canopy is most likely to influence stream shade and
water temperatures. This approach is consistent with the
approach utilized by the department for SFLMP implementation.

COMMENT 236: ARM 36.11.425(7) Does this apply to
salvage? If not, it should.
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RESPONSE 236 The rule applies to all forest management
activities as defined by rule. The definition of forest
management activities includes salvage.

COMMENT 237: ARM 36.11.425(7)(a) The tree retention
rules are not based on science.

RESPONSE 237: Stand density is critical to provide for
adequate large woody debris recruitment and shade. The
existing rules for RMZ tree retention are based on a review of
the available scientific literature and are consistent with
the SFLMP.

COMMENT 238: We don'’t believe providing shade retention
or woody debris recruitment on a project basis as stated in
ARM 36.11.425(5) and (6) is adequate.

RESPONSE 238: Use of potential tree height was selected
as appropriate strategy to identify the width of RMZ where
forest canopy is most likely to influence stream shade and
water temperatures. The level of tree retention necessary to
determine adequate levels of shade and potential large woody
debris recruitment would be evaluated for each specific
location on a project basis using credible science.

COMMENT 239: ARM 36.11.425(9) should be revised to
include RMZ'’s.

RESPONSE 239: The department concurs and has made the
change.

COMMENT 240: ARM 36.11.425(9) refers to two rules (ARM
36.11.408 and 36.11.409) that do not seem related.

RESPONSE 240: The references contained in the proposed
rule were an error. The rule has been revised.

COMMENT 241: ARM 36.11.425(9) The commenter strongly
suggests SMZ widths be wider and that harvest be prohibited in
them for high-risk sites and core or nodal habitat for bull
trout.

RESPONSE 241: The use of potential tree height was
selected as an appropriate strategy to identify the width of
RMZ where forest canopy is most likely to influence stream
shade and water temperatures. RMZ'’s will also be established
for high erosion risk. Timber harvest would only be conducted
in a SMZ or RMZ where adequate levels of shade, large woody
debris recruitment and other habitat features were maintained,
and excessive soils disturbance and erosion did not occur.
Both approaches are consistent with the SFLMP.

COMMENT 242: ARM 36.11.425(9) The rule should include
Montana Fish, Wildlife and Parks’s designated sensitive fish
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species as well. There is no apparent reason to exclude other
sensitive species and adverse impacts.

RESPONSE 242: The Forest Management Bureau maintains a
list of designated sensitive species as specified in rule.
This is consistent with the SFLMP.

COMMENT 243: ARM 36.11.425(10) should be revised to
include RMZ’s.

RESPONSE 243: The department concurs and has made the
change.

Comments Regarding ARM 36.11.426 WATERSHED MANAGEMENT -—

WETLAND MANAGEMENT ZONES

COMMENT 244: ARM 36.11.426(1)(a), (b), and (c) are
inadequate. WMZ'’s should provide ample shade. The department
needs to ensure that complexes comprised of numerous small
potholes or other wetlands exceeding .1 acre have some sort of
shade retention and that the department develop a rule that
examines the cumulative impacts of forestry activities that
cover landscapes with clusters of these features.

RESPONSE 244: Provisions in ARM 36.11.426(1)(a) are
consistent with SFLMP and provide higher levels of resource
protection than currently required under the SMZ law and
rules. Provisions contained in ARM 36.11.426(1)(b) and (c)
provide adequate levels of resource protection for wetlands.

COMMENT 245: ARM 36.11.426(5)(a) Roads should be
prohibited in Wetland Management Zones.

RESPONSE 245: In general, under the rules, the
construction and use of roads in wetland management zones
would be avoided. On occasion the construction or re-
construction of a road within a WMZ might be necessary,
unavoidable or desirable when no other reasonable alternative
exists. In any case these activities would only be considered
if they could be adequately mitigated.

COMMENT 246: ARM 36.11.426(5)(a) Department of Fish,
Wildlife and Parks recommends that roads should not be built
within 50’ of WMZ to maintain their integrity. FWP is unaware
of mitigation measures that could "adequately mitigate”
potential impacts, and, therefore, suggests dropping ARM
36.11.426(5)(a) and sticking with language in (5) avoiding the
use and construction of roads in WMZ.

RESPONSE 246: Wetland banking and other measures are
commonly used to offset or mitigate impacts from wetland road
construction when no other reasonable alternatives exist. The
department recognizes the sensitivity of road construction in
WMZ's. The rule provides adequate wetland protection.
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COMMENT 247: ARM 36.11.426(6) should say the department
shall "minimize".

RESPONSE 247 The rule provides adequate resource
protection. The rule is consistent with the SFLMP.

COMMENT 248: ARM 36.11.426 (6)(a)(i) What is excessive?

RESPONSE 248: Excessive refers to those levels that
cause undesirable or detrimental impacts, or exceeds those
levels analyzed for in the project level MEPA assessments.

COMMENT 249:  ARM 36.11.426  (6)(b)(iii) The operation of
ground-based equipment in a WMZ should be limited to frozen soil
only.

RESPONSE 249: The rule provides for an acceptable level
of resource protection. Achieving these levels of resource
protection requires design and implementation of site-specific
mitigation measures depending on site-specific conditions,
type of activity proposed and other circumstances and factors
occurring at the site. This is consistent with the intent of
the SFLMP.

COMMENT 250: ARM 36.11.426(8) and (8)(a) should be
moved to ARM 36.11.424(1)(e) WATERSHED ~MANAGEMENT
MONITORING.

RESPONSE 250: The department concurs and has made the
change.

COMMENT 251: ARM 36.11.426(8) Successful management
requires adequate monitoring and this should be a mandatory
commitment. The department needs to schedule and plan regular
impact assessments.

RESPONSE 251: A watershed monitoring strategy was
developed and adopted under SFLMP that included a peer and
Land Board review. The premise for the approach was directed
by the SFLMP. The rule is consistent with the SFLMP.

Comments Regarding ARM 36.11.427 - FISHERIES

COMMENT 252: ARM 36.11.427(2) The referenced rules
should be changed to reflect the correct rule numbers.

RESPONSE 252: The department concurs and has made the
change.

COMMENT 253: The department should review forest
management activities and their effects on federally listed
species as well as species of concern, sensitive species, and
species the USFWS considers candidates for listing.
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RESPONSE 253: ARM 36.11.427(2) addresses forest
management activities in relation to threatened, endangered
and the department listed sensitive species fish species. ARM
36.11.436(6) addresses the development and maintenance of the
department sensitive species list.

COMMENT 254: ARM 36.11.427(2)(a)(i) should be revised
to be consistent with the SFLMP.

RESPONSE 254: The department concurs and has made the
changes.

COMMENT 255: ARM 36.11.427(2)(a)(i) should also ensure
the department implements measures identified in conservation
plans the state has developed for westslope cutthroat trout,
Yellowstone cutthroats, and fluvial arctic grayling.

RESPONSE 255: ARM 36.11.427(3)(c) addresses fish species
on the department sensitive species list.

COMMENT 256: ARM 36.11.427(3)(c)(iv) needs a definition
of "reasonable efforts". The department is a signatory to the
MOU and Conservation Agreement for westslope cutthroat trout
in Montana. A goal of that document is to protect westslope
cutthroat trout and their habitats. The commitment in the MOU
should be reflected in these rules.

RESPONSE 256: Reasonable efforts are those conservation
strategies that satisfy the needs of the species within the
context of trust obligations. By signing the MOU associated
with these conservation agreements, the department agrees to
the terms.

COMMENT 257: ARM 36.11.427(3)(c)(iv) The department is
required to review and assess impacts of forest management
activities on all fisheries populations under MEPA, not just
threatened and endangered. This rule should include Montana
sensitive species and important recreational species.

RESPONSE 257: Sensitive species are addressed in the new
rules. Issues regarding the potential effects of forest
management activities on non-sensitive fish populations are
addressed at the project level during the MEPA process.

COMMENT 258: ARM 36.11.427(4) The rule should say
"structures...the department should comply with the Stream
Protection Act and ensure that adequate passage is provided in
consultation with MDFWP for flows up to 100-year events so
that all appropriate life histories of the species on site are
accommodated".

RESPONSE 258: Stipulations and requirements designed to
ensure adequate fish passages are specified in the Stream

Montana Administrative Register 5-3/13/03



-468-

Protection Act permits obtained through consultation with
MDFWP.

COMMENT 259: These new rules don’'t appear to account
for problems with existing roads, which also need to be
addressed in the rules.

RESPONSE 259: Stream crossing structures on existing
roads are accounted for when they are subject to the 124
permit process under the authority of the Stream Protection
Act.

Comments Reqgarding ARM 36.11.428 THREATENED AND ENDANGERED

SPECIES

COMMENT 260: ARM 36.11.428(1) The rule has been
fundamentally changed from the goal for endangered species in
the SFLMP. The department has gone from "would participate”
and "would confer" to "may patrticipate” and "may confer".

RESPONSE 260: The rule has been revised. The rule is
consistent with the SFLMP.

COMMENT 261: ARM  36.11.428(1) In  general the
department should not be managing trust lands to support
threatened and endangered species unless the federal
government reimburses the trusts for losses to the trusts due
to that management....The trusts should come first.

RESPONSE 261: The department is obligated to comply with
section 9 of the ESA.

COMMENT 262: ARM 36.11.428(1) Unless there is a
demonstrable income benefit to the trusts, management targets
for threatened and endangered and sensitive species are
inappropriate. The greatest problem in the proposed rule with
regard to threatened and endangered species is its failure to
clearly define the link between allowable and prohibited
activities. Language is needed such as the following: "All
management activities under this rule must be reasonably
calculated to administer trust property so as to financially
secure the largest amount of legitimate and reasonable
advantage to the trust, except where those activities are
necessary to avoid a 'taking' or other violation of law."

RESPONSE 262: Fine filter biodiversity considerations
for these species are a fundamental component of the SFLMP and
warrant consideration in the rules.  Providing for habitat
needs of these species is consistent with the department view
that the best way to produce long-term income for the trust is
to manage intensively for healthy and biologically diverse
forests.
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COMMENT 263: ARM 36.11.428(1) The commenter suggests a
more collaborative tone and approach by the department to
cooperate fully in the recovery of threatened and endangered
species, and to prevent the listing of additional species. The
commenter believes this approach is needed to retain and gain
maximum management options over the long-term.

RESPONSE 263: This rule was revised to address this
concern. The rule is consistent with the SFLMP.

COMMENT 264: ARM 36.11.428(2)(b) Again the department
has severely weakened the commitments made in the SFLMP for
the protection of threatened and endangered species. Why does
the agency get sole discretion when deciding on whether to
work with other groups? Shouldn't the Board of Land
Commissioners have some say in whether the agency will
cooperate with other agencies?

RESPONSE 264: This rule was revised and is consistent
with the SFLMP. The rules will carry the force of law when
adopted. The department considers it appropriate to retain
discretion  for  working group and recovery  effort
participation, as consistent with department mandates,
ownership and other objectives. The department has no
intention of reducing participation in working groups
applicable to management of habitat on state lands.

Comments Reqgarding ARM 36.11.429 THREATENED AND ENDANGERED

SPECIES - BALD EAGLE

COMMENT 265: ARM 36.11.429(1)(c)(v) The SFLMP guidance
says "prohibit".

RESPONSE 265: "Limit" is a reasonable term for the
intended purpose, given the exceptions stated in the Montana
Bald Eagle Management Plan of July 1994.

COMMENT 266: ARM  36.11.429(1)(d)(ii)(H) should be
edited for clarity.

RESPONSE 266 The department concurs and has made the
change.

Comments Reqgarding ARM 36.11.430 THREATENED AND ENDANGERED

SPECIES — GRAY WOLF

COMMENT 267: ARM 36.11.430(1)(c) provides for
conservation and management of white-tailed deer, mule deer
and elk habitat in a coarse filter approach, in recognition of
this prey base for gray wolf. FWP assumes that its
collaboration in working with the department on winter range
and other critical habitats for deer, elk, and moose will fall
under this rule. If so, a fine filter approach may also be
needed to focus habitat management in key locations for which
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FWP can provide site-specific information. FWP recommends
that a fine filter step that involves FWP consultation be
added under (1)(c)(iii) so as to deal effectively with the
habitat issues important to sustaining the prey base for gray
wolves.

RESPONSE 267: The department agrees that such fine
filter assessments may be needed in key locations, and would
cooperate at the project level where issues could
appropriately be addressed through MEPA. Big Game ARM
36.11.443(1)(b) was revised to clarify FWP's role in
consulting on big game issues, regardless of potential
association with wolf packs. The department believes, with
revision, ARM 36.11.443(1)(b) is adequate for the intended
purpose. The rule is consistent with the SFLMP.

Comments Regarding ARM 36.11.431 THREATENED AND ENDANGERED

SPECIES — GRIZZLY BEAR

COMMENT 268: ARM 36.11.431(1)(a) The Swan Valley
agreement has been rendered ineffective for protecting grizzly
bears. It is not being fully implemented by some parties.

RESPONSE 268: The department disagrees. The Swan Valley
Grizzly Bear Conservation Agreement is faithfully being fully
implemented. The department is committed to cooperating to
minimize risk to grizzly bears in the Swan Valley.

COMMENT 269: ARM 36.11.431(1)(a)(i) There has been no
annual reporting to date.

RESPONSE 269: Monitoring reports have been drafted and
submitted by the cooperators to the USFWS since 1999.

Comments Regarding ARM 36.11.432 GRIZZLY BEAR MANAGEMENT ON

BLOCKED LANDS

COMMENT 270: The wording in ARM 36.11.432(1) should be
changed in the rule to correct English.

RESPONSE 270: The department concurs and has made the
change.

COMMENT 271: Some elements of this rule are excessive
and will impair the state’s ability to intensively manage
lands to produce long-term income to the trusts. The proposal
to expand security core areas with additional buffers and/or
road restrictions to reduce temporary losses of effective core
area is far too restrictive and is not consistent with the
fiduciary duties owed to the beneficiary.

RESPONSE 271: The temporary identification and expansion
of security core areas would typically occur when existing,
identified secure areas would be entered for management. This
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is proposed to reduce potential for "net loss" of security core

as a result of management activities. The department considers
this rule consistent with SFLMP direction and reasonable for
minimizing risk to grizzly bears.

COMMENT 272:  ARM 36.11.432(1)(b) This should be the
"moving windows" technique.

RESPONSE 272: The currently accepted technique in use by
the department is "moving windows". The department
acknowledges that acceptable technigues and methodologies
change over time. Broad language to describe methodology in
this case is preferable to account for possible future
changes.

COMMENT 273: ARM 36.11.432(1)(c) Assumes that the
baseline road levels from the SFLMP meet the needs of
grizzlies. The department should adopt the federal USFS
Flathead National Forest Amendment-19 standards.

RESPONSE 273: This rule is adopted from direction
contained in the Interim Motorized Access Management Direction
Northern Continental Divide Recovery Zone (March 8, 1995).
The department believes the rule is appropriate given its
intended purpose.

COMMENT 274: ARM 36.11.432(1)(c)(i) This suggests that
the department does not know how many ghost roads they have,
and (1)(b) the "non-denning period" language is an effort to
give snowmobiles a pass. This should not be allowed.

RESPONSE 274: Occasionally roads are found that were in
existence prior to 1996. Correction of such errors can
slightly alter baseline road density estimates, but these
errors must be accounted for. Correction results in a more
accurate portrayal of 1996 baseline road density. This is
necessary for accurately analyzing project effects and
compliance with rules requiring no net increase. The "non-
denning period" language is contained throughout existing
interagency policy for grizzly bears. The non-denning period
term is science based and is used to denote the period when
bears are most vulnerable to human disturbance -- particularly
as related to motorized access.

COMMENT 275: ARM 36.11.432(1)(c)(ii) is not based in
science and allows the department too much discretion.

RESPONSE 275: The department believes a wording change
to the proposed rule is necessary to more accurately convey
original intent. This rule is necessary to allow for
management flexibility in situations where meeting baseline
road densities is clearly incompatible with continued forest
management activities. In such cases risk to bears would be
carefully assessed and approval for alternative action would
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be required by the forest management bureau chief. Such
allowance would require that alternative methods for
minimizing impacts to grizzly bears be applied to the maximum
extent practicable.

COMMENT 276: ARM 36.11.432(1)(d) assumes that 1996
cores are adequate, when they may not be. The last four words
"to the extent practicable” allow the department too much
discretion. The department needs to provide to the public the
science behind the mapped security cores.

RESPONSE 276: This rule is adopted from direction
contained in the Interim Motorized Access Management Direction
Northern Continental Divide Recovery Zone (March 8, 1995).
Due to constraints related to land ownership amount, location,
distribution, and agency mandates differing from those of
federal agencies, the department has never firmly committed to
retaining grizzly bear security core for periods greater than
or equal to 10 vyears. The department recognizes the
importance of the 10-year generation time for bears, but must
balance ownership constraints and agency mandate. Security
core maps are available to the public upon request. Security
core delineation on department lands follows established
procedures and incorporates professional judgment. The rule
was revised to clarify intent.

COMMENT 277: ARM 36.11.432(1)(d)(i) contains language
that allows the department too much discretion.

RESPONSE 277: A wording change to the rule is necessary
to more accurately convey the purpose and intent. This rule
is necessary to allow for management flexibility in situations
where meeting baseline core retention requirements is clearly
incompatible with continued forest management activities. In
such cases risk to bears would be carefully assessed and
approval for alternative action would be required by the
forest management bureau chief. Such allowance would require
that alternative methods for minimizing impacts to grizzly
bears be applied to the maximum extent practicable.

COMMENT 278: ARM 36.11.432 (1)(e) By definition the
Interagency Grizzly Bear Committee (IGBC) core areas contain no
roads, skid trails, or other "project-related activities." They
are essentially closed to all such intrusions for a maximum of
10 years.

RESPONSE 278: The IGBC  definition states "...no
motorized use of roads and trails during the non-denning
period.  Within the core area, restricted roads require
closure devices that are permanent such as tank traps, large
boulders, dense vegetation, etc." Due to constraints related
to land ownership amount, location, distribution, and agency
mandates differing from those of federal agencies, the
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department has not committed to retaining grizzly bear
security core for periods greater than or equal to 10 years.

COMMENT 279: ARM 36.11.432(1)(f) No such activities
are permitted in core areas. If they happen, for whatever
reason, the area is no longer a core. The department is a
member of the IGBC, therefore this is not acceptable.

RESPONSE 279: Since adoption of the SFLMP the department
has made substantial efforts to minimize disturbance within
identified secure areas. However, due to constraints related
to land ownership amount, location, distribution, and agency
mandates differing from those of federal agencies, the
Department has not committed to retaining grizzly bear
security core for periods greater than or equal to 10 years.

The Department does not have representation on the IGBC.

COMMENT 280: ARM 36.11.432(1)(f)(ii) Using the terms
"shall make efforts" and "where practicable” allows the
department too much discretion.

RESPONSE 280: Language contained in the rule
acknowledges a broad range of site-specific situations that
arise in forest management projects. This rule requires the
department to consider areas of importance to bears when
conducting activities that involve aerial operations. The
rule also requires the department to minimize impacts to bears
to the extent it can be accomplished for proposed activities.
The department believes the rule is appropriate given its
intended purpose.

COMMENT 281: ARM 36.11.432(1)(g) There is no such
thing as a "temporary loss" of core. An area is either core,
oritisn’t.

RESPONSE 281: Due to constraints related to land
ownership amount, location, distribution, and agency mandates
differing from those of federal agencies, the department has
not committed to retaining grizzly bear security core for
periods greater than or equal to 10 years. The department
recognizes that providing secure areas for periods of time
less than 10 years continues to have greater potential to
reduce risk for bears than non-secure areas.

COMMENT 282: The language in ARM 36.11.432(1)(h) allows
the department too much discretion. The department needs to
use best available science.

RESPONSE 282: The department recognizes the importance
of disclosing and minimizing total road densities. Due to
constraints related to land ownership amount, location,
distribution, and agency mandates differing from those of
federal agencies, the department did not choose to adopt firm
targets for total road density.
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COMMENT 283: ARM 36.11.432(2)()) is inadequate.
Monitoring and closure repairs need to happen monthly.

RESPONSE 283: Contractor availability, funding
availability, resource risk, closure location, etc. are
examples of factors that may influence the repair time of a
specific closure device found to be ineffective. The rule as
proposed is realistic and accomplishes any needed repairs in a
reasonable amount of time.

COMMENT 284: ARM 36.11.432(1)(k) means that 60% can be
roaded and clearcut at any given moment. This is a
fragmentation level incompatible with most carnivore
viability. The department needs to explain to the public what
exactly are the situations beyond the department’s control.

Using the terms "shall make efforts” renders this proposed
rule weak and vague.

RESPONSE 284: 40% is the level of cover specified as
necessary in the Swan Valley Grizzly Bear Conservation
Agreement for reducing risk to grizzly bears. This rule is
not proposed to address fragmentation, nor the habitat needs
of a broad range of carnivore species. Situations that have
arisen beyond department control during the last several years
include (but are not limited to) extensive wildfires that have
removed cover and large wind events that have blown down
trees. The department believes the rule is appropriate for
the intended purpose.

COMMENT 285: In ARM 36.11.432(1)(I) what scientific
bear-based standards is the department using in this proposed
rule? Using the term “"where practicable” renders this
proposed rule weak and vague.

RESPONSE 285: This subsection is adapted from the Swan
Valley Grizzly Bear Conservation Agreement. Its intended
purpose is to address cover retention for bears along open
roads, and provide flexible language that allows for human
safety concerns. The Department believes the definition meets
the intended purpose to allow for consideration of cover
retention along open roads.

Comments Regarding ARM 36.11.433 GRIZZLY BEAR MANAGEMENT ON

OTHER WESTERN MONATNA LANDS

COMMENT 286: ARM 36.11.433(1)(a) should be edited to
incorporate the appropriate acronyms and shorten text.

RESPONSE 286: The department concurs and has made the
change.

COMMENT 287: ARM  36.11.433(1)(a) Simple linear
calculations are outdated and discredited, and "no net
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increases” assumes the status quo is 0.k. Snowmobiles can no
longer be given a pass. They are motorized vehicles that cause
disturbance to bears. The department needs to explain exactly
what science they are using to back up the statement
"temporary increases are permissible for up to two consecutive
operating seasons." This allows the department too much
discretion.

RESPONSE 287: The rule applies to forest management
activities that occur during spring, summer, and fall when
bears are most vulnerable to human disturbance -- particularly
as related to traditional forms of motorized access. This
rule is necessary to allow for management flexibility in
situations where meeting road density thresholds is clearly
incompatible with continued forest management activities. In
such cases risk to bears would be carefully assessed. The
department believes that this definition and methodology
adequately addresses road density evaluation for the intended
purpose given available analysis techniques and data.

COMMENT 288: ARM 36.11.433(1)(a) The rule does not
specify the analysis area to be used for determining open road
densities. We recommend the 1 square mile guidance be applied
and expressed in the context of all the department parcels
within a BMU rather than the individual parcel.

RESPONSE 288: The rule states that this would be
determined at the parcel level for state lands. Calculation
of road densities at the BMU scale is also a reasonable
approach. Given consideration of needs of grizzly bears,
existing ownership patterns, and existing road densities, the
approach provided in this rule is currently the most feasible.

COMMENT 289: ARM 36.11.433(1)(a)  We recommend that
existing cabin site and mineral development sites be granted
specific exemption from road density thresholds.

RESPONSE 289 Considering special management needs on
some lands is a reasonable consideration. However, as ESA
applies to individuals, whether activities originate from the
Forest Management Program, Special Uses Program, Minerals,
etc., risk may be posed to bears. In this situation it is
necessary to consider cumulative influences of department
activities in addition to forest management activities. Thus,
from the perspective of grizzly bears, it is appropriate and
necessary to consider roads and human activities associated
with other uses.

COMMENT 290: ARM 36.11.433(1)(a) We recommend that
land purchases and exchanges be exempted from the rule. It
would prohibit the department from acquiring lands with open
road densities within recovery areas. We do not believe the
intent of the rule is to stifle exchange of lands.
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RESPONSE 290: As stated, this rule should not prohibit
the department from exchanging into, or purchasing land with
existing high road density. However, the department must
recognize the liabilities and attributes of such lands, which
may ultimately influence decisions to exchange or purchase.
Road density, access and human development will continue to be
important issues associated with lands that lie within grizzly
bear recovery zones.

COMMENT 291: ARM  36.11.433(1)(a) Much of the
department’s forestland is wild and remote, and FWP encourages
people to take reasonable precautions for protecting
themselves in the outdoors. (A copy of FWP’s brochure, "How
to Hunt Safely in Grizzly Country,” is attached to this
letter; it outlines safety measures, including use of bear
pepper spray that recreationists might use.)

RESPONSE 291: The department agrees with this concern
and is cooperating with FWP to reduce risk to grizzly bears
through the NCDE Subcommittee and other programs such as the
"Living With Black Bears Grizzly Bears and Lions" Project. It
is the department's view that such considerations are best
addressed in this manner and not administrative rules.

COMMENT 292: Regarding ARM 36.11.433(1)(b) the
department needs to specify the exact science behind this
proposed rule. Using the term "to the extent practicable”
allows the department too much discretion.

RESPONSE 292: This subsection is adapted from the Swan
Valley Grizzly Bear Conservation Agreement. Its intended
purpose is to address cover retention for bears along open
roads, and provide flexible language that allows for human
safety concerns. The department believes the definition meets
the intended purpose to allow for consideration of cover
retention along open roads.

COMMENT 293: Regarding ARM 36.11.433(1)(c), riparian
zones are critical grizzly bear habitat and should have 100-
yard setbacks on either side of the high waterline. Using the
term "to the extent practicable” allows the department too
much discretion.

RESPONSE 293: The phrase "to the extent practicable” was
included originally to acknowledge that hiding cover is not
always present near riparian zones. The rule is re-worded to
more accurately address this consideration.

COMMENT 294: ARM 36.11.433(1)(d) needs to be changed to
say "Prohibit contractors and purchasers conducting contract
operations from carrying firearms on their persons or in their
vehicles while operating anywhere on state lands, coming or

going."
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RESPONSE 294: The department believes the rule is
adequate for the intended purpose.

COMMENT 295: ARM 36.11.433(1)(d) This may not be legal
(interference with constitutional right to keep and bear
arms). Would the department be accepting liability for
potential bear maulings that might be prevented by possession
of a firearm?

RESPONSE 295: The department’s legal staff conducted a
thorough review of this rule. This constraint is legal and
within the department's discretion.

Comments Regarding ARM 36.11.434 GRIZZLY BEAR MANAGEMENT ON

EASTERN MONTANA LANDS

COMMENT 296: Regarding ARM 36.11.434(1), the department
should formally consult with the USFWS both on individual
projects and cumulatively. USFWS is preparing to implement
their new linkage zone plan between recovery areas, and the
department needs to tie their lands in cooperatively.

RESPONSE 296: Under Section 9 of the Endangered Species
Act, the department is not legally obligated to formally
consult with the USFWS. The department is a participant on
the Interagency Public Lands Task Force to cooperatively
address wildlife linkage. An addition was made to this rule
to clarify the relevant factors the department would consider
when developing project-level mitigations for grizzly bears.

Comments Regarding ARM 36.11.435 THREATENED AND ENDANGERED

SPECIES — CANADA LYNX

COMMENT 297: Regarding ARM 36.11.435(8)(b)()), a 10%
foraging habitat is very little to retain.

RESPONSE 297: Habitat proportions at the landscape scale
that are necessary to promote survival of lynx remain poorly
understood. This rule is proposed to ensure that quality
foraging habitat for lynx in the amount of 10% is retained
where it exists on school trust lands.

Comments Regarding ARM 36.11.436 SENSITIVE SPECIES

COMMENT 298: ARM 36.11.436(1) should be revised to be
consistent with the SFLMP.

RESPONSE 298: The department concurs and has made the
change.

COMMENT 299: Regarding ARM 36.11.436(1)(a) considering
cover types alone is not enough. The department should also
consider age classes and structure.
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RESPONSE 299: The department recognizes that other
forest stand characteristics and attributes are important
habitat considerations for sensitive species. In this
situation, cover type is the appropriate term to convey the
intended meaning. This subsection was originally contained in
the SFLMP guidance for sensitive species.

COMMENT 300: ARM 36.11.436(2) should be revised to be
consistent with the SFLMP.

RESPONSE 300: The department concurs and has made the
change.

COMMENT 301: ARM 36.11.436(2)(b) should be revised to
be consistent with the SFLMP.

RESPONSE 301: The department concurs and has made the
change.

COMMENT 302: ARM 36.11.436(3) should be revised to be
consistent with the SFLMP.

RESPONSE 302: The department concurs and has made the
change.

COMMENT 303: ARM 36.11.436(4) should be revised to be
consistent with the SFLMP.

RESPONSE 303: The department concurs and has made the
change.

COMMENT 304: ARM 36.11.436(5) should be revised to be
consistent with the SFLMP.

RESPONSE 304: The department concurs and has made the
change.

COMMENT 305: ARM 36.11.436(6) Why do the rules differ
from the Plan Guidance? Why has the total species list been
reduced to 6 from 147

RESPONSE 305: This rule was revised to ensure
consistency with the SFLMP. SFLMP sensitive species guidance
(1998) originally identified 16 sensitive species. Of these,
specific "SFLMP management guidelines" were provided for 9
species in 1998. Since 1998, the status has changed for
several species (e.g., peregrine falcon and Canada lynx). The
department re-evaluated the "guidelines” and developed
specific rules only for those species that are most likely to
be frequently influenced by forest management activities in
Montana. The department will continue to conduct fine filter
assessments and mitigate at the project level for the larger
array of sensitive species, most of which are from the
original 1998 list. However, the department considers it
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unnecessary to develop detailed mitigation rule-sets for
species that are likely to be infrequently affected.

COMMENT 306: ARM 36.11.436(6) would be sufficient
without outlining 6 more rules for flammulated owl, black-
backed woodpecker, pileated woodpecker, fisher, common loon,
and peregrine falcon. The danger in uplifting some but not
all possible sensitive species is the specter of stopping a
timber sale because of some yet unnamed species that could be
sensitive but has not been addressed specifically.

RESPONSE 306: The department considers the rules for
these species necessary for meeting fine filter commitments to
biodiversity, and for providing consistent management
direction. By identifying sensitive species and objectively
evaluating those most likely influenced by department
activities, the department's commitments can clearly be
established.

Comments Regarding ARM 36.11.439 SENSITIVE SPECIES — PILEATED

WOODPECKER

COMMENT 307: In ARM 36.11.439(1), there are no firm
commitments and no scientific citations.

RESPONSE 307: Language contained in this rule provides
guides for broad management considerations important for
pileated woodpeckers. The department believes the rule is
adequate for the intended purpose.

Comments Regarding ARM 36.11.440 SENSITIVE SPECIES — FISHER

COMMENT 308: ARM 36.11.440(1) should be revised to
delete the unnecessary term "project analysis area”.

RESPONSE 308: The department concurs and has made the
change.

Comments Regarding ARM 36.11.443 BIG GAME

COMMENT 309: ARM 36.11.443(1) should be revised to be
consistent with the SFLMP.

RESPONSE 309: The department concurs and has made the
change.

COMMENT 310: ARM 36.11.443(1) The commenter is
confused by the term "big game”. There are several categories
of wildlife that are not mentioned here. We believe all
Montana wildlife should be considered on equal footing in the
rules.

RESPONSE 310: The purpose of this section was to provide
direction for big game species consistent with SFLMP Resource
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Management Standards. Consideration for the habitat needs for
other species of wildlife is provided in rules for
Biodiversity, Threatened and Endangered Species and Sensitive
Species. The coarse and fine filter approaches are not
intended to give some species preferential status, but they
are intended to appropriately address habitat needs for the
species found in Montana. Federally listed threatened and
endangered species, however, do by law possess elevated status
for management consideration.

COMMENT 311: ARM 36.11.443(1)(a) should be revised to
be consistent with the SFLMP.

RESPONSE 311: The department concurs and has made the
change.

COMMENT 312: ARM 36.11.443(1)(b) should be revised to
be consistent with the SFLMP.

RESPONSE 312: The department concurs and has made the
change.

COMMENT 313: ARM 36.11.443(3) " Biodiversity monitoring
procedures described in ARM 36.11.419 shall be used to track
health of forest ecosystems. This process shall be used as
the primary indicator of the health of wildlife populations
using these ecosystems. When necessary, corrective actions
would be taken as described in ARM 36.11.419." should be added
to be consistent with the SFLMP.

RESPONSE 313: The department concurs and has made the
change.

Comments Regarding ARM 36.11.444 GRAZING ON CLASSIFIED FOREST

LANDS

COMMENT 314: ARM 36.11.444(4) should be revised to be
consistent with the SFLMP.

RESPONSE 314: The department concurs and has made the
change.

Comments Regarding ARM 36.11.445 WEED MANAGEMENT

COMMENT 315: Regarding ARM 36.11.445(1)(b), the
department should also consider new infestations of new
invaders even if they are not yet listed as noxious, to be a
priority.

RESPONSE 315: The department does also consider
infestations of new invaders listed by county weed districts.

COMMENT 316: ARM 36.11.445(1) MNPS believes that the
department should train their workforce to recognize weeds so

5-3/13/03 Montana Administrative Register




-481-

that roads and project areas can be monitored frequently for
new infestations.

RESPONSE 316: The education referenced in ARM
36.11.445(1) includes training of the department staff. Weed
monitoring is addressed under ARM 36.11.445(7).

Comments Regarding ARM 36.11.446 FINANCES AND ECONOMICS

COMMENT 317: Regarding ARM 36.11.446(1), the SFLMP did
not contain a section similar to this section. It is
difficult to see how this section will be integrated into
every day decision-making. Does this section give DNRC
complete discretion to make any management decision it can fit
into this category? This section needs further clarification.

RESPONSE 317: This rule is formulated from the concepts
expressed in SFLMP ROD Silviculture RMS numbers 6-8. The rule
reflects the appropriate level of detail necessary to
programmatically evaluate financial and economic
considerations. It is the responsibility of the department to
abide by the trust mandate and to ensure that it is supported
in the management proposals brought before the Board of Land
Commissioners. The rule is consistent with the SFLMP.

COMMENT 318: Regarding ARM 36.11.446(1)(a), the
department  needs to explain this section in more detail. What
size of acreage is the department considering? What are the
site-specific opportunities they are describing here? This
statement is meaningless.

RESPONSE 318: The amount of acreage that the department
considers minor would be determined on a site-specific basis.
At a minimum, these opportunities would not be on a scale such
that normal forest management would be precluded as the
dominant use. Site-specific opportunities could include any
opportunity that has the ability to generate income to the
trust other than sales of forest products. The department
believes the rule is adequate for the intended purpose.

COMMENT 319: ARM 36.11.446(3) contains no provisions
for tracking the costs of individual timber sales to determine
whether they are making or losing money for school trusts.
The department is wusing project-by-project analysis for
managing forests but will only look at economics on a
programmatic scale. There is no mechanism for tracking
whether revenue is actually being generated or if timber sales
are below cost.

RESPONSE 319: The economic context for timber sales is to
maintain healthy and biologically diverse forests, which will
produce long-term income for the trust. The department looks at
the conditions of state forestlands in general to determine
where and how to achieve the annual forest management program
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objectives. Collectively, individual sales contribute to
programmatic  economic  goals. Projects are justified
economically by this larger assumption rather than by weighing
the costs and benefits of a single project. Sales are based on

the criteria of maintaining healthy and biologically diverse
forests, not on a concept of maximizing short-term revenue.

Comments Regarding ARM 36.11.447 CATEGORICAL EXCLUSIONS

COMMENT 320: ARM 36.11.447(2)(a) should be edited to
clarify meaning.

RESPONSE 320: The department concurs and has made the
change.

COMMENT 321: ARM 36.11.447(2)(a) The department has
eliminated the final portion of this categorical exclusion
that changes it significantly. Why has the department dropped
this important consideration of threatened and endangered
species from the proposed rule? How can an activity that may
negatively impact threatened or endangered species be
considered so insignificant that the activity does not require
and EA or EIS under MEPA? By definition impacts on an
endangered species are significant.

RESPONSE 321: This rule specifically states in ARM
36.11.447(2)(b) that categorical exclusions shall not apply in
the following extraordinary circumstances: “federally listed
threatened and endangered species or critical habitat for
threatened and endangered species as designated by the USFWS."

COMMENT 322: The categorical exclusion in ARM 36.11.447
(3)(w) appears nowhere in the SFLMP and should not be considered
as a categorical exclusion. The department should drop this
categorical exclusion from the proposed rules.

RESPONSE 322: Categorical exclusions can be determined
by rulemaking according to the MEPA rules in ARM 36.2.522(5).
The rule has been edited to reduce the volumes that are
eligible for categorical exclusion.

COMMENT 323: We recommend any harvest exceeding 50,000
board feet involving fish bearing streams or streams that
deliver water to fish bearing streams not be categorically
excluded.

RESPONSE 323: As stated in ARM 36.11.447(2)(d), this
categorical exclusion would not apply in cases involving
"activities within the SMZ of fish bearing streams or lakes,
except for modification or replacement of bridges, culverts
and other crossing structures."

COMMENT 324: The volumes seem high. The public has a
right to be involved in activities on public lands.
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RESPONSE 324: Categorical exclusions are not intended to
exclude the public from participation.

COMMENT 325: The categorical exclusion for 250 mbf and
1,000 mbf salvage are indefensible. This eliminates scientists
from outside the agency and Montana citizens from input on
significant projects.

RESPONSE 325: The rule has been edited to reduce the
volumes that are eligible for categorical exclusion.

COMMENT 326: ARM 36.11.447 lists actions to be
categorically excluded from MEPA review. Of those listed, FWP
specifically requests to be notified in advance regarding
actions described under ARM 36.11.447(3)(b), (d), (f), (9),

(1), (s), and (w). The actions in these sections could affect

the resources that FWP manages, such as game and non-game
wildlife, fisheries, and recreational opportunities (fishing,

stream access, hunting, snowmobiling, etc.).

RESPONSE 326: As indicated in the rule, any qualifying
activity would have to meet certain criteria and would not be
allowed if extraordinary circumstances are likely. Adoption of
these rules would not prohibit such notification prior to
implementing any categorical exclusion. The department would
prefer to address such requests outside of the administrative
rule-making process.

Comments Regarding ARM 36.11.448 MANAGEMENT OF THE STATE

FOREST MANAGEMENT PLAN

COMMENT 327: Regarding ARM 36.11.448(3)(a), what if the
public views these changes as not being compatible? The
public should be notified whenever there are changes being
made to the plan. And all changes need to be presented to the
Board of Land Commissioners so that it can make the decisions
regarding forest management. These decisions should not be
made at the sole discretion of the department. What is the
definition of minor changes or additions? The SFLMP says
cumulative minor changes could result in a programmatic review
of the entire plan. Why has this sentence not been included
in the rule? What will the impact be of this deletion?

RESPONSE 327: The rule is consistent with the SFLMP.
Any substantial programmatic changes to the SFLMP would be
addressed through MEPA as a Plan amendment. The department
agrees that cumulative minor changes can result in a
programmatic review of the entire plan. The rule has been
revised. Minor changes shall be determined by the forest
management bureau chief, as stated in the SFLMP. Maintaining
that discretion is the responsibility of the forest management
bureau chief, as directed by the SFLMP.
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Comments Reqarding ARM 36.11.449 SITE-SPECIFIC ALTERNATIVE

PRACTICES

COMMENT 328: ARM 36.11.449(1) should be eliminated.
Nowhere in the SFLMP does this rule, or anything resembling
it, appear. The department cannot put into the hands of the
bureau chief the ability to disregard large sections of forest
management rules.

RESPONSE 328: In the interest of allowing for
appropriate and informed decision making, the department
leaves open the potential that other circumstances may dictate
some divergence from the rules as written. In doing so, we
acknowledge the inability of broadly applicable rules to
account for every possible situation that may occur in the
real world. With any action-related activity the department
will base its decisions on site-specific analysis, informed
public involvement, and consideration of resource protection
sideboards provided by these rules.

COMMENT 329: It is unclear in ARM 36.11.449(2) what
constitutes "adequate levels of resource protection” when
assessing fisheries and aquatic resource issues. Those
impacts need to be evaluated by fisheries professionals. FWP
will continue to work with the department to review and
recommend actions on proposed alternative practices.

RESPONSE 329: The department concurs. Timber harvest
conducted in an SMZ of a fish-bearing stream would occur only
to the extent that adequate levels of shade, large woody
debris recruitment and other habitat features were maintained.
Adequate levels of these habitat parameters can only be
determined on a site-specific project level basis.

Comments Regarding ARM 36.11.450 TIMBER PERMITS

COMMENT 330: ARM 36.11.450(1) should be edited to
clarify the intent.

RESPONSE 330: The department concurs and the department
has made the change.

COMMENT 331: 77-5-212, MCA states: "Commercial permits
for timber removal. Section (1) Permits may be issued to
citizens of the state for commercial purposes at commercial
rates without advertising under such restrictions and rules as
the board may approve for timber in quantities of less than
100,000 feet board measure; and in cases of emergency due to
fire, insect, fungus, parasite, or blowdown and no other, in
guantities of less than 200,000 feet board measure."

RESPONSE 331: ARM 36.11.450(1) was edited to include the
words "at commercial rates and without advertising”.
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COMMENT 332: Is the department proposing to bypass the
approval of the Board of Land Commissioners? The Board of Land
Commissioners is in charge of managing the trust. The Board of
Land Commissioners needs to be informed at all times about what
is happening on state lands.

RESPONSE 332: The department intends to continue to keep
the Board of Land Commissioners informed of all activities
being proposed on state land. The public will continue to
have the opportunity to comment on permit proposals.

COMMENT 333: It is unclear if these timber permits are
categorically excluded or what type of MEPA process will be
used.

RESPONSE 333: Permits will only qualify for a
categorical exclusion if they meet the criteria under ARM
36.11.447. If they do not qualify for a categorical
exclusion, an environmental assessment will be conducted.

4. An electronic copy of this Notice of Adoption is
available through the department’s site on the World Wide Web at
http://www.dnrc.state.mt.us. The department strives to make the
electronic copy of this Notice of Adoption conform to the
official version of the Notice, as printed in the Montana
Administrative Register, but advises all concerned persons that
in the event of a discrepancy between the official printed text
of the Notice and the electronic version of the Notice, only the
official printed text will be considered. In addition, although
the Department strives to keep its website accessible at all
times, concerned persons should be aware that the website may be
unavailable during some periods, due to system maintenance or
technical problems.

BOARD OF LAND COMMISSIONERS DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION
By: /s/Judy Martz By: _/s/ Arthur R. Clinch
JUDY MARTZ ARTHUR R. CLINCH
Chair Director

By: /s/ Donald D. MaclIntyre
DONALD D. MACINTYRE
Rule Reviewer

Certified to the Secretary of State March 3, 2003.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 37.50.320 )
pertaining to foster care )
facility contracts )

TO: All Interested Persons
1. On January 16, 2003, the Department of Public Health
and Human Services published MAR Notice No. 37-263 regarding the
proposed amendment of the above-stated rule relating to foster
care facility contracts, at page 4 of the 2003 Montana
Administrative Register, issue number 1.
2. The Department has amended ARM 37.50.320 as proposed.

3. No comments or testimony were received.

Dawn Sliva /s/ Gail Gray

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State March 3, 2003.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION
of New Rule | (ARM 42.2.115) )

relating to the issuance of )

final agency decisions )

TO: All Concerned Persons

1. On January 30, 2003, the department published MAR
Notice No. 42-2-708 regarding the public hearing on the proposed
adoption of New Rule | (ARM 42.2.115) relating to the issuance
of final agency decisions, at page 94 of the 2003 Montana
Administrative Register, issue no. 2.

2. A public hearing was held on February 24, 2003, to
consider the proposed adoption. No one appeared at the hearing
to testify and no written comments were received subsequent to
the hearing.

3. The department has determined that the proposed rule
should be further amended as follows:

NEW RULE | (42.2.115) FINAL AGENCY DECISIONS Q) In
accordance with the authority of the director as provided in 2-
15-112, MCA, the di rector delegates the authority to issue final
agency decisions to the office of dispute resolution (ODR) for
all matters except liquor license violations, _ REVOCATIONS, AND
LAPSES.

(2) through (3)(b) remain as proposed.

AUTH Sec. 15-1-217 and 16-1-303, MCA

IMP: Sec. 2-4-621, 2-4-623, 2-4-631, 2-15- 112, 2-15-1302,
15-2-302, 16-1-302, and 16-4-411, MCA

4. Therefore, the department adopts ARM 42 .2.115 with the
amendment listed above.

5. An electro nic copy of this Adoption Notice is available
through the Department's site on the World Wide Web at
http://www.state.mt.us/revenue/rules_home_page.htm, under the
Notice of Rulemaking section. The Department strives to make
the electronic copy of this Adoption Notice conform to the
official version of the Notice, as printed in the Montana
Administrative Register, but advises all concerned persons that
in the event of a discrepancy between the official printed text
of the Notice and the electronic version of the Notice, only the
official printed text will be considered. In addition, although
the Department strives to keep its website accessible at all
times, concerned pe rsons should be aware that the website may be
unavailable during some periods, due to system maintenance or
technical problems.
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/sl Cleo Anderson /s/ Kurt G. Alme
CLEO ANDERSON KURT G. ALME
Rule Reviewer Director of Revenue

Certified to Secretary of State March 3, 2003
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT
of ARM 42.25.1813 relating to )

quarterly reporting of oil and )

gas production taxes )

TO: All Concerned Persons

1. On January 30, 2003, the department published MAR
Notice No. 42-2-709 regarding the proposed amendment of ARM
42.25.1813 relating to quarterly reporting of oil and gas
production taxes at page 97 of the 2003 Montana Administrative
Register, issue no. 2.

2. No comments were received regarding this rule.

3. Therefore, the department amends ARM 42.25.1813 as
proposed.

4. An electro nic copy of this Adoption Notice is available
through the Department's site on the World Wide Web at
http://lwww.state.mt.us/revenue/rules_home_page.htm, under the
Notice of Rulemaking section. The Department strives to make
the electronic copy of this Adoption Notice conform to the
official version of the Notice, as printed in the Montana
Administrative Register, but advises all concerned persons that
in the event of a discrepancy between the official printed text
of the Notice and the electronic version of the Notice, only the
official printed text will be considered. In addition, although
the Department strives to keep its website accessible at all
times, concerned pe rsons should be aware that the website may be
unavailable during some periods, due to system maintenance or
technical problems.

/sl Cleo Anderson /s/ Kurt G. Alme
CLEO ANDERSON KURT G. ALME
Rule Reviewer Director of Revenue

Certified to Secretary of State March 3, 2003
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council
Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attac hed to agencies
for administrative purposes.
Economic Affairs Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Regulation; and
» Office of the State Auditor and Insurance Commissioner.
Education and Local Government Interim Committee:
» State Board of Education;
» Board of Public Education;

» Board of Regents of Higher Education; and

» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law and Justice Interim Committee:

» Department of Corrections; and

» Department of Justice.
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Revenue and Transportation Interim Committee:

» Department of Revenue; and
» Department of Transportation.

State Administration, and Veterans' Affairs Interim
Committee:

» Department of Administration;

» Department of Military Affairs; and

» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;
» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing
address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions:  Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Reqister (MAR) is a soft
back, bound publication, issued twice-monthly,

cont aining notices of rules proposed by agencies,

notices of rules adopted by agencies, and
interpretations of statutes and rules by the

attorney general (Attorney General's Opinions)

and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

Statute 2. Go to cross reference table at end of each
Number and titte which lists MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies that have

been designated by the Montana Administrative Pr ocedure Act for
inclusion in the ARM. The ARM is updated through December 31,
2002. This table i ncludes those rules adopted during the period
January 1, 2003 through March 31, 2003 and any proposed rule
action that was pending during the past six-month period. (A
notice of adoption must be published within six months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 2002,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 2002 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number.

GENERAL PROVISIONS, Title 1

1.2.419 and other rule - Scheduled Dates for the Montana
Administrative Register - Official Version of the
Administrative Rules of Montana, p. 3041, 3429

ADMINISTRATION, Department of, Title 2

2.5.120 and other rules - State Procurement of Supplies and
Services, p. 2037, 2651

8.94.4104 and other rules - Transfer from the Department of
Commerce - Single Audit Act, p. 2045, 2649

(Publlc Employees' Retirement Board)
Family Law Orders for the Public Employees'

Retirement System Defined Contribution Retirement
Plan Administered by the Public Employees’
Retirement Board, p. 2052, 2653

111 Qualified Domestic Relations Orders for the Deferred
Compensation (457) Plan Administered by the Public
Employees' Retirement Board, p. 1612, 2185

[-X Deferred Retirement Option Plan (DROP) for Members
of the  Municipal Police Officers’' Retirement System,
p. 1118, 1891, 2652
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2.43.201 and other rules - Procedural Rules - Appeal of
Adminis trative Decisions - Contested Case Procedures
for the Public Employees' Retirement Board, p. 266

2.43.615 and other rules - Family Law Orders for Retirement
Systems and Plans Administered by the Public
Employees' Retirement Board, p. 1603, 2182

(State Compensation Insurance Fund)

2.55.320 and other rule - Classifications of Employment -
Construction Industry Premium Credit Program,
p. 2710, 3558

AGRICULTURE, Department of, Title 4

I Marketing and Business Development, p. 3445, 216

| &I Adulteration of Fertilizers and Soil Amendments by
Heavy Metals, p. 2959, 3559

111 Potato Research and Market Development Program,

p. 1682, 2186

4.3.604 Rural Assistance Loan Program Limita tions, p. 3448,
215

4.12.1405 Plant Inspection Certificate/Survey Cost - Fees,
p. 3187, 7

4.12.1428 Produce Assessment Fees, p. 2956, 3566
STATE AUDITOR, Title 6

I Prohibition of Discretionary Clauses in Insurance
Policy Forms, p. 2486

-1V Insurance Information and Privacy Protection,
p. 1686, 3390

6.10.126 Unethical Practices by Broker-Dealers and Salesman
Defined, p. 273

COMMERCE, Department of, Title 8

(Community Development Division)

I Administration of the 2003-2004 Federal Community
Development Block Grant Program, p. 3451

8.94.3718 Administration of the 2002-2003 Federal Community
Development Block Grant Program, p. 3454

(Board of Housing)
8.111.513 Terms and Conditions of Loans Made from TANF Housing
Assistance Funds, p. 1832, 2432

EDUCATION, Title 10

(Office of Public Instruction)
10.20.106  Students Placed in Education Programs, p. 3457

(Board of Public Education)

10.55.602 and other rules - Criminal History B ackground Check

- Substitute Teachers - Teacher License
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Classification - Definition of "Immoral Conduct” -
Investigation - Reporting of the Sur render, Denial,
Revocation or Suspension of a License -
Accreditation - Teacher Certification - Hearing
Procedures, p. 2489, 3309

10.55.1003 and other rules - Accreditation and Educator
Licensure - Substitute Teachers, p. 76

10.64.301  and other rules - Bus Standards, p. 1530, 2187

10.66.104 GED Fees, p. 1534, 2188

(State Library)

10.101.201 and other rules - Montana State Library Commission -
Model R ules - Grants - Loans - Circulation Records -
Selection of Materials - Lost or Damaged Books -
Graduate Scholarship Program, p. 3192, 8

FISH, WILDLIFE, AND PARKS, Department of, Title 12

(Fish, Wildlife, and Parks Commission)
I Authorizing the Director to Extend Deadlines for
Purchasing or Applying for a License or Permit,

p. 3198, 303
I Creating a No Wake Zone on Hebgen Lake, p. 1156,
2894
-V Regulating and Distributing Recreati onal Use on the
Beaverhead and Big Hole Rivers, p. 3462
12.3.135 and other rule — Allowing Successful Moose, Sheep or
Goat Applicants to Annul and Return the License if
Military or Emergency Duty Does Not Allow Use of the

License — Bonus Point Exemption for Military or
Emergency Personnel in Combat or Emergency
Situations, p. 1835, 2654
12.3.140 and other rules - Bonus Point Program, p. 3201, 298
12.11.501 and other rules - Closing Cochrane, Morony, and Ryan
Reservoirs to All Boating, Sailing, Floating,
Swimming, Personal Watercraft Use, and Water Fowl
Hunting - List of Water Bodies to In clude Cochrane,
Morony, and Ryan Reservoirs, p. 276

(Department of Fish, Wildlife, and Parks and the Fish, Wildlife,

and Parks Commission)

I Cooperative Agreements with Landowners to Allow
Fishing Access on Private Property, p. 3459, 304

ENVIRONMENTAL QUALITY, Department of, Title 17

[-XI Alternative Energy - Alternative Energy Revolving
Fund Loan Program, p. 3498, 233
17.30.602 and other rules - Water Quality - Standards for

Electrical Conductivity and Sodium A dsorption Ratio
- Classifications for Constructed Coal Bed Methane
Water Holding Ponds - Definitions for Water Quality

Standards - Nonsignificance Criteria, p. 2280
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17.30.602

17.30.602

17.36.101

17.40.201
17.40.301

17.53.105

17.53.111

17.56.502

17.74.401

-496-

and other rules - Water Quality - Standards for
Electrical Conductivity and Sodium A dsorption Ratio
- Classifications for Constructed Coal Bed Methane
Water Holding Ponds - Definitions for Water Quality
Standards - Nonsignificance Criteria, p. 2269

and other rule - Water Quality - Standards for
Electrical Conductivity and Sodium A dsorption Ratio
- Definitions for Water Quality Standards, p. 2262

and other rules - Subdivisions - Definitions - Storm
Drainage - Sewage Systems - Water Supply Systems -
Non-public Water Supply Systems - Alternate Water
Supply Systems - Lot Sizes - Adoption by Reference
of DEQ-4, p. 2785, 221

and other rules — Wastewater Operators — Wastewater
Treatment Operators, p. 1839, 3148, 10
and other rules - Water Pollution Control State
Revolving Fund - Purpose - Definitions - Eligible
Activities - Types of Financial Assistance -
Criteria for Financial Assistance to Municipalities

- Criteria for Loans to Private Persons -
Application Procedures - Project Priority List -
Intended Use Plan--Ranking for Funding Purposes -
Public Participation, p. 3125, 232

Incorporation by Reference of Current Federal
Regulations into Hazardous Waste Rules, p. 2139,
3044

and other rules - Hazardous Waste - Registration of
Hazardous Waste Generators and Transporters -
Registration Fees, p. 2967, 3397

and other rules - Underground Storage Tanks -
Release Reporting - Investigation, C onfirmation and
Corrective Action Requirements for T anks Containing
Petroleum or Hazardous Substances, p. 2792, 3122

Asbestos - Fees for Asbestos Project Permits,
p. 3123, 3599

(Board of Environmental Review)

[-X
17.8.101

17.8.101
17.8.302

17.8.601
17.8.1101

17.8.1201

5-3/13/03

Air Quality - Maintenance of Air Pollution Control
Equipment for Existing Aluminum Plants, p. 1033,
2189

Water Q uality - Storm Water Discharges, p. 2717, 219

and other rules - Air Quality - Definitions -
Incorporation by Reference of Current Federal
Regulations and Other Materials into Air Quality
Rules, p. 3468

and other rules - Issuance of Montana Air Quality
Permits, p. 2076, 3567, 106

Incorporation by Reference of Hazardous Air
Pollutants Emission Standards, p. 2124, 3585, 9

and other rules - Open Burning, p. 2118, 3586

and other rules - Protection of Visibility in
Mandatory Class | Federal Areas, p. 2127

Air Quality - Definition of Major So
Quality Operating Permit Rules, p. 1030, 2195

urce in the Air
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17.24.101 and other rules - Metal Mine Reclamation Act,

p. 2059, 3590
17.30.502 and other rules - Water Quality - Definitions -
Incorporation by Reference - Criteria for

Determi ning Nonsignificant Changes in Water Quality,

Standards for Ground Water - Sample Collection,

Preservation and Analysis Methods, p. 2713, 217
17.30.602 and other rules - Water Quality - Standards for

Electrical Conductivity and Sodium Ads orption Ratio
- Classifications for Constructed Coal Bed Methane

Water Holding Ponds - Definitions for Water Quality
Standards - Informational Requirements for

Nondegradation Significance/Authorization Review -
Nonsignificance Criteria, p. 3489

17.30.602 and other rules - Water Quality - Water Use
Classifications and Numeric Nutrient Standards -

Definitions - Incorporations by Refe rence, p. 1019,
2196
17.30.1301 and other rules - Water Quality - Mo ntana Pollutant

Discharge Elimination System Permits, p. 2749, 220

17.36.901 and other rules - Water Quality - Subsurface
Wastewater Treatment Systems, p. 2761, 222

17.38.101 and other rule - Public Water Supply - Public Water
and Sewage System Requirements, p. 2780, 230

(Petroleum Tank Release Compensation Board)
17.58.311 and other rule - Reimbursable Expenses from the
Petroleum Tank Release Compensation Fund, p. 3204,

11
17.58.326  Operation and Management of Petroleum Storage Tanks,
p. 2055, 2904

CORRECTIONS, Department of, Title 20

20.9.101 and other rules - Youth Placement Committees,
p. 618, 1039, 2433
20.9.301 and other rules - Parole - Agreement Violation,
Initial Investigation and Detainer - Scheduling and
Notice of Hearing - Hearing Procedures - Appeal -
Waiver of Right to Hearing - Failure to Appear for
Hearing, p. 2809, 108

JUSTICE, Department of, Title 23

23.16.102 and other rules - Forms Used by the Department in
Regulating Gambling - Gambling Applications and
Licenses - Loans - Letters of Withdrawal - Machine
Specifications - Bill Acceptors - Pr omotional Games
of Chance, p. 1947, 2441

(Board of Crime Control)

| &I Authorizing Establishing the Minimum Qualifications
for Comm ercial Vehicle Inspectors - Establishing the
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Requirements for a Commercial Vehicle Inspector
Basic Certificate, p. 2379, 3601

23.14.401 and other rule - Membership on the Peace Officers
Standards and Training Advisory Council - POST
Training Hours Awarded for College Credits, p. 1697,
2314, 3045

LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are listed in
alphabetical order following the department rules.

-V Building Codes, p. 1631, 2656
[-XVIII Investi gating Complaints on Discrimination, p. 1158,
2908

8.11.101 and other rule - Fees and Renewals for Licensed
Addiction Counselors, p. 281
24.11.442 Initial Monetary Determination Matters, p. 1863,

2322

24.16.9001 and other rules - Prevailing Wage Ma tters, p. 1172,
2446

24.17.127 Prevailing Wage Rates - Highway Construction Only,
p. 2824, 3416

24.21.411  and other rules - Apprenticeship, p. 1701, 2453

24.21.414  Adoption of Wage Rates for Certain Apprenticeship
Programs, p. 1400, 2655

24.301.142 and other rules - Building Codes, p. 2833, 3627

(Office of the Workers' Compensation Judge)
24.5.301 and other rules - Procedural Rules of the Court,
p. 170

(Board of Architects)

24.114501 and other rule - Examination - Licensure of
Applicants Who are Registered in Another State,
p. 2299, 3046

(Board of Athletics)

24.117.402 and other rules - Board of Athletics - Fees -
General Licensing Requirements - Promoter-Matchmaker
Seconds - Inspectors, p. 2973, 3603

(Board of Cosmetologists)
8.14.101 and other rules - Transfer from the Department of
Commerce - Board of Cosmetologists Rules, p. 2443

(Board of Hearing Aid Dispensers)
24.150.401 Fees, p. 3511, 309

(Board of Landscape Architects)

24.153.402 and other rules - Seals - Fee Schedule -
Examinations - Renewals, p. 2302, 3151
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(Board of Nursing)

8.32.301 and other rules - Probationary Licen ses - Standards
of Practice for Advanced Practice Re gistered Nurses
- Standards Related to the Advanced Practice of
Registered Nurses - Standards Related to Nurses as
Members of the Nursing Profession - Method of
Referral, p. 1952, 3399, 3602

8.32.303 and other rules - Nursing Licensure, p. 1621, 2315,
3320

8.32.801 and other rules - Nursing Education Programs -
Approval Requirements, p. 3207

8.32.1408 and other rule - LPN IV Procedures, p. 2294, 3149

(Board of Nursing Home Administrators)
8.34.418 Fees, p. 2817, 306

(Board of Optometry)
8.36.409 Fee Schedule, p. 88

(Board of Pharmacy)

24.174.301 and other rules — Definitions — Fore ign Graduates —
Preceptor  Requirements — Technician Ratio — Pharmacy
Security Requirements — Licensing — Personnel —
Absence of  Pharmacist — Use of Emergency Drug Kits —
Drug Distribution — Pharmacist Responsibility —
Sterile Products — Return of Medication from Long
Term Care Facilities — Pharmacist Meal/Rest Breaks —
Health  Care Facility Definition — Class | Facility —
Class Il Facility — Class Ill Facility, p. 1868,
2159, 3605, 109

(Board of Professional Engineers and Land Surveyors)
I Fire Protection System Shop Drawings, p. 1968, 3152

(Board of Psychologists)

8.52.604 and other rules - Psychology Matters - Application
Procedu res - Fee Schedule - Definition of One Year's
Residency, p. 3507, 307

(Board of Public Accountants)
8.54.410 Fees, p. 2820, 3415

8.54.802 and other rules - Basic Requirements and Credit for
Formal Study Programs - Professional Monitoring,
p. 2141, 12
(Board of Radiologic Technologists)
8.56.409 and other rules - Fee Schedule - Temporary Permits -
Permits - Practice Limitations - Course Requirements
for Limited Permit Applicants - Permit Examinations

- Permit Fees - Fee Abatements, p. 3140

(Board of Real Estate Appraisers)
24.207.402 Adoption of USPAP by Reference, p. 91
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24.207.502 and other rules - Real Estate Appraisers, p. 2827,
110, 235

(Board of Realty Regulation)
8.58.301 and other rules - Realty Regulation, p. 2146, 2905

(Board of Social Work Examiners and Professional Counselors)
8.61.404 and other rule - Fee Schedules, p. 1
8.61.1201 Licensure Requirements, p. 1388, 2906, 14

(Board of Speech-Language Pathologists and Audiologists)
8.62.413 and other rules - Speech-Language Pathologists and
Audiologists Fees, p. 2536, 3325

(Board of Veterinary Medicine)
8.64.501 and other rule - Application Requirements -
Continuing Education, p. 166

LIVESTOCK, Department of, Title 32

32.2.301 and other rules - Fees for Environmental Impact
Funds, p. 2162

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36.24.101 and other rules - Water Pollution Control State
Revolving Fund Act - Purpose - Definitions and
Construction of Rules - Direct Loans - Types of
Bonds; Financial and Other Requirements - Other
Types of Bonds - Covenants Regarding Facilities
Financed by the Loan - Fees - Evaluation of
Financial Matters and Commitment Agreements -
Requirements for Disbursing of Loan - Terms of Loan
and Bond - Financial and Other Requirements for
Loans to Private Persons, p. 1708, 2213

(Board of Land Commissioners)
I-L State Forest Land Management, p. 2540

(Board of Land Comm issioners and Department of Natural Resources
and Conservation)
36.2.1005 Minimum Easement Charge under the Jurisdiction of

the State Board of Land Commissioners, p. 1540, 2210

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

-V Safety Devices in Long Term Care Facilities,
p. 2382, 3159
[-XXI Child and Adult Care Food Program, p. 3524

37.5.125 and other rules - Vocational Rehabilitation -
Independent Living Services, p. 2618, 3628

37.5.316 Continu ation of Public Assistance Benefits, p. 2172,
2921
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37.27.102
37.36.101

37.50.320
37.57.102

37.70.107

37.78.101

37.80.201
37.80.202
37.82.101
37.82.101
37.85.204
37.85.204
37.85.207
37.85.212

37.85.212

37.85.406

37.86.1101
37.86.2105
37.86.2207
37.86.2401
37.86.3502
37.86.3502
37.88.101

37.88.101

37.88.901
37.95.102

-501-

and other rules - Chemical Dependency and Abuse
Treatment Services, p. 200

and other rules - Montana Telecommun ications Access
Program (MTAP), p. 3514

Foster Care Facility Contracts, p. 4

and other rules - Children with Spec ial Health Care
Needs, p. 180

Low Inc ome Energy Assistance Program (LIEAP) and Low
Income Weatherization Assistance Program (LIWAP),
p. 2604, 3328, 3635

and other rules - Recipient Overpayments and Medical
Assistance Definitions in Medical Assistance -
Temporary Assistance for Needy Families (TANF)
Program, p. 3229, 15

Early Childhood Services Bureau Child Care Subsidy
Program, p. 2590, 3153

Parent's Copayment for Child Care Services, p. 2175,
2922

and other rules - Emergency Adoption and Repeal -
Medicaid Eligibility, p. 236

and other rules - Medicaid Eligibility, p. 175

Medicaid Cost Sharing, p. 2596, 3156

Emergency Amendment - Medical Cost Sharing -
Recipient Requirements, p. 2218

and other rules - Reductions in Medicaid Rate
Reimbursement and Services, p. 241

Medicaid Reimbursement for Subsequent Surgical
Procedures, p. 2884, 2978, 3637

and other rules - Extension of the 2.6% Provider
Reimbursement Reductions - Withholding of the
Provider Rate Increase for Resource Based Relative
Value Scale (RBRVS) Providers for Fi scal Year 2003,
p. 2165, 2665

Emergency Amendment - Medicaid Reimbursement, p. 111

Outpatient Drugs, p. 284

Medicaid Eyeglass Services, p. 2881, 3329

and other rules - Emergency Adoption and Amendment -
Medicaid Mental Health Services - Mental Health
Services Plan, p. 115

and other rules - Medicaid Ambulance and
Transportation Services Reimbursement, p. 289

and other rules - Mental Health Services Plan
Covered Services, p. 3545

and other rules - Mental Health Services Plan
Covered Services, p. 3417

and other rules - Mental Health Center Services -

Mental Health Services Plan Services, p. 2887, 3423

and other rules - Emergency Amendment - Mental
Health Center Services - Mental Health Services Plan
Services, p. 2323

and other rules - Mental Health Center Services,
p. 1424, 2225

and other rules - Licensure of Day C are Facilities,
p. 483, 2231
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37.106.2701 and other

37.110.101

-502-

rules - Personal Care Facilities, p. 2839,
3638, 17
Food Standards, p. 2593, 20

PUBLIC SERVICE REGULATION, Department of, Title 38

[-XVI
38.2.5007
38.5.2202

Default Electricity Supply Procurement Guidelines,
p. 3267

and other rule - Protective Orders - Protection of
Confidential Information, p. 1972, 3330

and other rule - Pipeline Safety, p. 2980

REVENUE, Department of, Title 42

-V
42.2.304

42.2.613
42.4.110

42.12.104

42.13.101
42.14.101

42.14.103
42.15.514

42.17.504
42.20.101

42.20.501
42.20.501
42.21.113
42.22.101
42.25.1813
42.31.501

5-3/13/03

Issuance of Final Agency Decisions, p. 94
Changing  Land Use for Agricultural (Class Three) and
Forest L and (Class Ten) to Class Four, p. 2178, 3062
Exemptions, Reduced Tax Rates, and Credits for
Energy Facilities, p. 2308, 2924
and other rules - Pass-through Entities, p. 2988,
3708
and other rules - Taxpayer Appeals, p. 1430, 3048
and other rules - Personal Income Tax Credits for
Energy Conservation, p. 2428, 3705
and other rules - Liquor Licenses and Permits,
p. 3282, 21
and other rules - Liquor Licensing, p. 1727, 2337
and other rules - Lodging Facility Use Taxes,
p. 3551, 311
Diplomatic ~ Exemption
Facilities Use Tax, p. 295
and other rule - Charitable Endowment Credits Made
by Taxpayers, p. 2983, 3722
Rates for New Employers, p. 2424, 3060
and other rules - Valuation of Real Property,
p. 2388, 3723
and other rule - New Construction for Class Four
Commercial and Residential Property, p. 3381, 315
and other rules - Property Phase-in Valuation,
p. 2410, 3424
and other rules - Personal Property - Centrally
Assessed Property Tax Trend Tables, p. 3019, 3728
and other rule - Taxation of Railroad Car Companies,
p. 100
Quarterly Reporting and Distribution of
Production Taxes, p. 97
and other rules - Telephone License -
Telecom munication Excise Tax - Universal Access Fund
Surcharges, p. 3306, 25

Regarding the Lodging

Oil and Gas
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SECRETARY OF STATE, Title 44

1.2.419 and other rule - Scheduled Dates for the Montana
Administrative Register - Official Version of the
Administrative Rules of Montana, p. 3041, 3429

(Commissioner of Political Practices)

44.12.101 and other rules - Lobbying - Regulation of Lobbying,
p. 1440, 2458
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