MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 19

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains

state agencies' proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;

and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are found at

the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
amendment of ARM 4.3.601, ) AMENDMENT
4.3.602 and 4.3.604 relating )
to rural development loans ) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Concerned Persons

1. On November 6, 2004, the Montana Department of
Agriculture proposes to amend the above-stated rules relating
to rural development loans.

2. The Department of Agriculture will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Agriculture no later
than 5:00 p.m. on October 21, 2004, to advise us of the nature
of the accommodation that you need. Please contact Will
Kissinger at the Montana Department of Agriculture, 303 N.
Roberts, P.O. Box 200201, Helena, MT 59620-0201; Phone: (406)
444-2402; TTY: (406) 444-4687; Fax: (406) 444-54009; or E-mail:
agr@state.mt.us.

3. The rules as proposed to be amended provide as
follows, stricken matter interlined, new matter underlined:

4.3.601 OBJECTIVES (1) Objeetivesoftherural—————

The objective

of the rural assistance loan program is to assist substandard
income rural persons, or persons who are unable to obtain
reasonable commercial credit at reasonable rates and terms.
The further objective is to provide for such other rural
rehabilitation purposes permissible under the Montana rural
rehabilitation assets use agreement and the former Montana
rural rehabilitation corporation's charter.

AUTH: 80-2-106, MCA
IMP: 80-2-103, MCA

REASON: To clarify that the objectives of the rural
assistance loan program, and assistance it provides, also
includes such other rural rehabilitation permissible under the
Montana Rural Rehabilitation Assets Use Agreement and the
purposes of the former Montana Rural Rehabilitation
Corporation.
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4.3.602 QUALIFICATIONS (1) through (3) remain the same.

(4) An applicant's net worth including that of spouse
and minor children cannot exceed $250,000 ——— $450,000 _ at the time
of application as determined using generally accepted
accounting principles (GAAP):

(a) through (9) remain the same.

AUTH: 80-2-106, MCA
IMP: 80-2-103, MCA

4.3.604 LIMITATIONS (1) Loan amounts shall not exceed
$50,000— $75,000 for any one individual.

(2) Loans may be renegotiated up to the maximum of
$50,000— $75,000 .

(3) through (7)(c) remain the same.

AUTH: 80-2-106, MCA
IMP: 80-2-103, MCA

REASON: Due to the fact that the current net worth cap
and maximum loan amount are too low, the department has been
unable to assist potential borrowers who were unable to obtain
reasonable commercial financing but were over qualified for
the Rural Assistance Loan Program. With these adjustments the
department will be able to assist more producers and still not
be in direct competition with the commercial lending industry.

There will be an economic impact due to the loan amount limit
being raised; however, the amount of the impact is unknown
since the number of applicants who apply for a loan in the
range of the increase is unknown.

4. Concerned persons may submit their data, views or
arguments concerning the proposed amendment in writing to Will
Kissinger at the Montana Department of Agriculture, 303 N.
Roberts, P.O. Box 200201, Helena, MT 59620-0201; Fax: (406)
444-5409; or E-mail: agr@state.mt.us. Any comments must be
received no later than November 4, 2004.

5. If persons who are directly affected by the proposed
amendment wish to express their data, views or arguments
orally or in writing at a public hearing, they must make
written request for a hearing and submit this request along
with any written comments they have to Will Kissinger at the
Montana Department of Agriculture, 303 N. Roberts, P.O. Box
200201, Helena, MT 59620-0201; Fax: (406) 444-5409; or E-mail:
agr@state.mt.us. A written request for hearing must be
received no later than November 4, 2004.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision
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or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held

at a later date. Notice of the hearing will be published in

the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 20 persons
based on 200 existing or potential borrowers.

7. The Department of Agriculture maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding noxious weed seed free forage,
noxious weeds, alfalfa seed, agriculture in Montana schools
program, agriculture development, pesticides, warehouseman,
produce, mint, seed, alternative crops, wheat research and
marketing, rural development and/or hail. Such written
request may be mailed or delivered to Montana Department of
Agriculture, 303 N. Roberts, P.O. Box 200201, Helena, MT
59620-0201; Fax: (406) 444-5409; or E-mail: agr@state.mt.us or
may be made by completing a request form at any rules hearing
held by the Department of Agriculture.

8. An electronic copy of this Notice of Proposed
Amendment is available through the Department's website at
www.agr.state.mt.us, under the Administrative Rules section.
The Department strives to make the electronic copy of the
Notice conform to the official version of the Notice, as
printed in the Montana Administrative Register, but advises
all concerned persons that in the event of a discrepancy
between the official printed text of the Notice and the
electronic version of the Notice, only the official printed
text will be considered. In addition, although the Department
strives to keep its website accessible at all times, concerned
persons should be aware that the website may be unavailable
during some periods, due to system maintenance or technical
problems.

9. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

DEPARTMENT OF AGRICULTURE

/s/ Ralph Peck /s/ Tim Meloy
Ralph Peck Tim Meloy, Attorney
Director Rules Reviewer

Certified to the Secretary of State, September 27, 2004.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED

amendment of ARM 6.6.511, ) AMENDMENT
pertaining to sample forms )
outlining coverage )  NO PUBLIC HEARING

) CONTEMPLATED
TO: All Concerned Persons

1. On November 6, 2004, the State Auditor proposes to
amend ARM 6.6.511 pertaining to sample forms outlining
coverage.

2. The State Auditor's Office will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the State Auditor's Office no later
than 5:00 p.m., on November 1, 2004, to advise us of the
nature of the accommodation needed. Please contact Darla
Sautter, State Auditor's Office, 840 Helena, Helena, Montana
59601; telephone (406) 444-2726; facsimile (406) 444-3497; or
e-mail to dsautter@state.mt.us.

3. The rule proposed to be amended provides as follows,
stricken material interlined, new material underlined:

6.6.511 OPERATING RULES FOR THE ASSOCIATION (1) through
(2)(9) PLAN F or HIGH DEDUCTIBLE PLAN F
MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD
remain the same.

PLAN F or HIGH DEDUCTIBLE PLAN F
MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services
(which are noted with an asterisk), your Part B deductible will have been met for

the calendar year.

**This high deductible plan pays the same or offers the same benefits as plan F

after one has paid a calendar year $1650 deductible. Benefits from the high
deductible plan F will begin until out-of-pocket expenses are $1650. Out-of-pocket
expenses for this deductible are expenses that would ordinarily be paid by the

policy. This includes the Medicare deductibles for Part A and Part B, but does not
include the plan's separate foreign travel emergency deductible

SERVICES MEDICARE PAYS AFTER YOU PAY IN ADDITION TO
$1650 $1650
DEDUCTIBLE,* PLAN DEDUCTIBLE,**
PAYS YOU PAY
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MEDICAL EXPENSES-
IN OR OUT OF THE
HOSPITAL AND OUTPATIENT
HOSPITAL TREATMENT
such as physician's
services, inpatient and
outpatient medical and
surgical services and
supplies, physical and
speech therapy,
diagnostic tests,

durable medical

equipment,

First $100 of

Medicare approved $100 (Part B

amounts* $0 deductible) $0

Remainder of

Medicare approved

amounts Generally 80% Generally 20% $0
Part B excess charges
(above Medicare approved
amounts) $0 $100% $0
BLOOD
First 3 pints $0 All costs $0
Next $100 of Medicare $100 (Part B

approved amounts* $0 deductible) $0
Remainder of Medicare

approved amounts 80% 20% $0
CLINICAL LABORATORY
SERVICES - BLOOD TESTS
FOR DIAGNOSTIC SERVICES 100% $0 $0

PLAN F OR HIGH DEDUCTIBLE PLAN F

PARTSA&B

through (2)(k) PLAN J or HIGH DEDUCTIBLE PLAN J
MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

remain the same.

PLAN J or HIGH DEDUCTIBLE PLAN J

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered
services (which are noted with an asterisk), your Part B deductible will

have been met for the calendar year.
**This high deductible plan pays the same or offers the same benefits as
plan J after one has paid a calendar year $1650 deductible. Benefits from
the high deductible plan J will not begin until out-of-pocket expenses are
$1650. Out-of-pocket expenses for this deductible are expenses that would
ordinarily be paid by the policy. This includes the Medicare deductibles

for Part A and Part B, but does not include the plan's separate foreign

travel emergency deductible

SERVICES MEDICARE PAYS AFTER YOU PAY IN ADDITION TO
$1650 $1650
DEDUCTIBLE,* PLAN DEDUCTIBLE,**
PAYS YOU PAY
MAR Notice No. 6-154 19-10/7/04
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MEDICAL EXPENSES-IN OR
OUT OF THE HOSPITAL AND
OUTPATIENT HOSPITAL
TREATMENT

Such as physician's

services, inpatient and
outpatient medical and
surgical services and
supplies, physical and
speech therapy,

diagnostic tests,

durable medical

equipment,

First $100 of Medicare

approved amounts* $0 $100 (Part B $0
Remainder of Medicare deductible)

approved amounts Generally 80% Generally 20% $0
Part B excess charges

(Above Medicare approved

amounts) $0 $06100% $0
BLOOD

First 3 pints $0 All costs $0
Next $100 of Medicare $100 (Part B

approved amounts* $0 deductible) $0
Remainder of Medicare

approved amounts 80% 20% $0
CLINICAL LABORATORY

SERVICES - BLOOD TESTS

FOR DIAGNOSTIC SERVICES 100% $0 $0

PLAN J OR HIGH DEDUCTIBLE PLAN J
PARTS A & B remains the same.

OTHER BENEFITS - NOT COVERED BY MEDICARE

SERVICES MEDICARE | AFTER YOU PAY $1650 IN ADDITION TO
PAYS DEDUCTIBLE,** PLAN $1650
PAYS DEDUCTIBLE,**
YOU PAY

FOREIGN TRAVEL -

NOT COVERED BY MEDICARE

Medically necessary emergency

care services beglnnlng

during the first 60 days of

each trip outside the USA

First $250 each $0 $0 $250
calendar year o

Remainder of charges $0 80% to a lifetime 20% and amounts
maximum benefit of over the $50,000
$50,000 lifetime maximum

EXTENDED OUTPATIENT

PRESCRIPTION DRUGS - NOT

COVERED BY MEDICARE

First $250 each calendar year $0 $0 $250

Next $6,000 each calendar

year $0 50 86-%-$3,000 50%
calendar year
maximum benefit

Over $6,000 each calendar

year $0 $0 All costs

19-10/7/04
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**PREVENTIVE MEDICAL CARE
BENEFIT-NOT COVERED BY
MEDICARE )
Some annual physical and
preventive tests and services
such as: digital rectal exam,
hearing screening, dipstick
urinalysis, diabetes
screening, thyroid function
test, tetanus and diphtheria
booster and education,
administered or ordered by
our doctor when not covered

\F/_Medlcare
irst $120 each

calendar year $0 $120 $0
Additional charges $0 $0 All costs

***Medicare benefits are subject to change. Please consult the latest Guide to
Health Insurance for People with Medicare.

AUTH: 33-1-313 and 33-22-904, MCA

IMP: 33-15-303, 33-22-901, 33-22-902, 33-22-903, 33-22-
904, 33-22-905, 33-22-906, 33-22-907, 33-22-908, 33-22-909,
33-22-910, 33-22-911, 33-22-921, 33-22-922, 33-22-923 and 33-
22-924, MCA

4. REASONABLE NECESSITY STATEMENT: It is necessary to
amend ARM 6.6.511(2)(g), Plan F, Medicare (Part B) - Medical
Services - Per Calendar Year in order to adopt a change that
was made in 1998, but never officially adopted.

It is necessary to amend ARM 6.6.511(2)(k), Plan J,

Medicare (Part B) - Medical Services - Per Calendar Year, and
Plan J, Other Benefits - Not Covered by Medicare, to conform
with the 2002 NAIC Model Regulation.

5. Concerned persons may present their data, views, or
arguments concerning the proposed amendment in writing to
Christina Goe, State Auditor's Office, 840 Helena Avenue,
Helena, Montana 59601, or by facsimile (406) 444-3497, or by
e-mail to cgoe@state.mt.us, and must be received no later than
5:00 p.m., November 4, 2004.

6. If persons who are directly affected by the proposed
amendment wish to express their data, views, or arguments
orally or in writing at a public hearing, they must make
written request for a hearing and submit this request along
with any written comments they have to Christina Goe, State
Auditor's Office, 840 Helena Avenue, Helena, Montana 59601, or
by e-mail to cgoe@state.mt.us no later than November 4, 2004.

7. If the department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed action; from the appropriate administrative rule
review committee of the legislature; from a governmental
subdivision or agency; or from an association having not less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent
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of those persons directly affected has been determined to be
250 persons who have indicated interest in the rules of this
department and who the department has determined could be
directly affected by these rules.

8. The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this department. Persons who wish to have
their name added to the list shall make a written request that
includes the name and mailing address of the person to receive
notices and specify that the person wishes to receive notices
regarding insurance rules, securities rules, or both. Such
written requests may be mailed or delivered to Darla Sautter,
State Auditor's Office, 840 Helena Avenue, Helena, Montana
59601, or by e-mail to dsautter@state.mt.us, or by completing
a request form at any rules hearing held by the State
Auditor's Office.

9. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

JOHN MORRISON, State Auditor
and Commissioner of Insurance

By: /s/ Alicia Pichette

Alicia Pichette
Deputy Insurance Commissioner

By: /s/ Christina L. Goe
Christina L. Goe
Rule Reviewer

Certified to the Secretary of State on September 27,
2004.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the )  AMENDED NOTICE OF PUBLIC
adoption of a new rule ) HEARING ON PROPOSED ADOPTION
pertaining to hunting )

season extensions )

TO: All Concerned Persons

1. On August 19, 2004, the Fish, Wildlife and Parks
Commission (commission) published MAR Notice No. 12-308 at
page 1887 of the 2004 Montana Administrative Register, Issue
Number 16 regarding a public hearing on the proposed adoption
of the above-stated rule. The notice of proposed agency
action is amended to provide an additional hearing date. The
commission will hold a hearing on October 27, 2004, at 7 p.m.
at the Fish, Wildlife and Parks Headquarters, 1420 East Sixth
Avenue, Helena, Montana.

2. The commission will make reasonable accommodations
for persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this
notice. If you require an accommodation, contact the
department no later than 5:00 p.m. on October 18, 2004, to
advise us of the nature of the accommodation that you need.
Please contact Gary Hammond, Fish, Wildlife and Parks, 1420
East Sixth Avenue, P.O. Box 200701, Helena, MT 59620-0701;
telephone (406) 444-5672; fax (406) 444-4952; email
ghammond@state.mt.us.

3. Concerned persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Gary
Hammond, Fish, Wildlife and Parks, 1420 East Sixth Avenue,
P.O. Box 200701, Helena, MT  59620-0701; or emailed to
ghammond@state.mt.us, and must be received no later than
November 5, 2004.

4. Gary Hammond or another officer appointed by the
department has been designated to preside over and conduct the
hearing.

5. The department maintains a list of interested
persons who wish to receive notice of rulemaking actions
proposed by the department or commission. Persons who wish to
have their name added to the list shall make written request
which includes the name and mailing address of the person to
receive the notice and specifies the subject or subjects about
which the person wishes to receive notice. Such written
request may be mailed or delivered to Fish, Wildlife and
Parks, Legal Unit, P.O. Box 200701, 1420 East Sixth Avenue,
Helena, MT 59620-0701, faxed to the office at (406) 444-7456,

MAR Notice No. 12-310 19-10/7/04
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or may be made by completing the request form at any rules
hearing held by the department.

By: M._Jeff Hagener By: Rebecca J. Dockter
M. Jeff Hagener, Rebecca J. Dockter
Secretary Fish, Wildlife and Rule Reviewer

Parks Commission

Certified to the Secretary of State September 27, 2004
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of ARM 1.3.102 )  ON PROPOSED AMENDMENT
regarding guidelines

governing public participation)

at public meetings

TO: All Concerned Persons

1. On October 27, at 9:30 a.m., a public hearing will
be held in the auditorium of the Scott Hart Building, 303
North Roberts, in Helena, Montana, to consider the amendment
of ARM 1.3.102 regarding guidelines governing public
participation at public meetings.

2. The department will make reasonable accommodations
for persons with disabilities who wish to participate in this
public hearing or need an alternative accessible format of
this notice. If you require an accommodation, contact the
department no later than 5:00 p.m. on October 22, 2004, to
advise us of the nature of the accommodation that you need.
Please contact Ali Bovingdon, Department of Justice, Office of
the Attorney General, P.O. Box 201401, Helena, MT 59620-1401,
(406) 444-2026; FAX (406) 444-3549; email
contactdoj@state.mt.us.

3. The rule proposed to be amended provides as follows,
stricken matter interlined, new matter underlined:

1.3.102 MODEL RULE 1 NOTICE OF AGENCY ACTION THAT IS OF

SIGNIFICANT INTEREST TO THE PUBLIC (1) and (2) remain the
same.
(3) Public comment on any public matter, as limited in

2-3-103(1)(b), MCA, that is within the jurisdiction of an

agency must be allowed at any public meeting as defined by 2-

3-202, MCA. The opportunity for public comment must be

reflected on the meeting agenda and incorporated into the

official minutes of the meeting. For purposes of this rule

and 2-3-103(1)(b), MCA, contested case is defined at 2-4-

102(4), MCA. Public matter does not include any matter

involving an interest in individual privacy protected by

Article 1l, Section 10 of the Montana Constitution, if the

presiding officer determines that the demand of individual

privacy clearly exceeds the merits of public disclosure.

AUTH: 2-4-202, 2-4-302, MCA
IMP: 2-3-103 2-4-202, MCA

4. The amendment is necessary to implement the
requirements of 2-3-103, MCA. The changes arise out of
passage of House Bill 94 in the 2003 legislative session which
Is codified at 2-3-103, MCA and requires adoption of
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procedures to ensure adequate notice and to assist public
participation before any agency action on a matter that is of
significant interest to the public.

5. Concerned persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Ali
Bovingdon, Department of Justice, Office of the Attorney
General, P.O. Box 201401, Helena, MT 59620-1401; (406) 444-
2026; FAX (406) 444-3549; email contactdoj@state.mt.us, and
must be received no later than 5:00 p.m., November 5, 2004.

6. An electronic copy of this notice is available
through the department's site at www.doj.state.mt.us/
resources/administrativerules.asp.

7. The Department of Justice maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding rules proposed by the Motor Vehicle
Division, the Forensic Science Division, the Highway Patrol
Division, the Fire Prevention and Investigation Bureau, the
Division of Criminal Investigation, the Board of Crime Control
or the Law Enforcement Academy, or proposed rules pertaining
to certificates of public advantage for health care. Such
written request may be mailed or delivered to Ali Bovingdon,
Department of Justice, Office of the Attorney General, P.O.
Box 201401, Helena, MT 59620-1401, faxed to the office at
(406) 444-3549, or may be made by completing a request form at
any rules hearing held by the department.

8. The bill sponsor notice requirements of 2-4-302,
MCA, apply and have been fulfilled.

By: /sl _Mike McGrath

MIKE McGRATH, Attorney General
Department of Justice

/s/ Ali Bovingdon

ALl BOVINGDON, Rule Reviewer

Certified to the Secretary of State September 27, 2004.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of ARM 8.32.402 ) ON PROPOSED AMENDMENT
licensure by examination, )

ARM 8.32.403 reexamination -
registered nurse, and ARM 8.32.404 )
reexamination - practical nurse )

TO: All Concerned Persons

1. On November 15, 2004, at 10:00 a.m., a public hearing
will be held in room B-07 of the Park Avenue Building, 301
South Park Avenue, Helena, Montana to consider the proposed
amendment of the above-stated rules.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require
an accommodation, contact the Board of Nursing no later than
5:00 p.m., November 10, 2004, to advise us of the nature of
the accommodation that you need. Please contact Joan Bowers,
Board of Nursing, 301 South Park Avenue, P.O. Box 200513,
Helena, Montana 59620-0513; telephone (406) 841-2342; Montana
Relay 1-800-253-4091; TDD (406) 444-2978; facsimile (406) 841-
2305; e-mail dlibsdnur@state.mt.us.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

8.32.402 LICENSURE BY EXAMINATION (1) through (9)
remain the same.

(10) Candidates who fail shall receive the results of
the examination and are not eligible to re- —test for 90 — 45
days.

(11) Each school of nursing in Montana shall receive a
uarterly  statistical summary reports of the4est~resu1%s4rem—
hat school—— its NCLEX results as well as state and national
NCLEX results .

(12) and (13) remain the same.

(@)

fans

AUTH: 37-8-202, MCA
IMP: 37-8-406, 37-8-416, MCA

REASON The Board of Nursing finds it necessary to amend this
rule because the National Council of State Boards of Nursing
has recently revised its rules to allow an individual to
retest after only 45 days. The previous waiting period was 90
days. Amending this rule will allow those who fail the exam
to retest within 45 days instead of waiting 90 days. The
Board believes that the sooner an individual passes the exam
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and begins working as a nurse, the less likely the individual
is to lose clinical competency skills.

The amendment will affect all license applicants who fail the
NCLEX examination. Approximately 12 practical nursing
applicants and 15 registered nursing applicants fail the NCLEX
each year in Montana.

This amendment presents no fiscal impact.

8.32.403 RE- —EXAMINATION - REGISTERED NURSE

(1) Candidates who fail the licensing examination will
be permitted to retake the examination after 90 — 45 days.
Effective October 1, 2000, a candidate may retake the
examination one time. If a candidate does not pass the
retake, the candidate will be required to present a plan of
study to the board before becoming eligible to take the
examination again. A candidate may take the test a maximum of
five times in three years. If a candidate does not pass the
examination within three years, the individual will be
required to complete a school of nursing program before being
able to test a sixth time.

AUTH: 37-8-202, MCA
IMP: 37-8-202, 37-8-406, MCA

REASON The Board of Nursing finds it necessary to amend this
rule because the National Council of State Boards of Nursing
has recently revised its rules to allow an individual to
retest after only 45 days. The previous waiting period was 90
days. Amending this rule will allow those who fail the exam
to retest within 45 days instead of waiting 90 days. The
Board believes that the sooner an individual passes the exam
and begins working as a nurse, the less likely the individual

is to lose clinical competency skills.

The amendment will affect all license applicants who fail the
NCLEX examination. Approximately 15 registered nursing
applicants fail the NCLEX each year in Montana.

This amendment presents no fiscal impact.

8.32.404 RE- —EXAMINATION - PRACTICAL NURSE

(1) Candidates who fail the licensing examination will
be permitted to retake the examination after 90 — 45 days.
Effective October 1, 2000, a candidate may retake the
examination one time. If a candidate does not pass the
retake, the candidate will be required to present a plan of
study to the board before becoming eligible to take the
examination again. A candidate may take the test a maximum of
five times in three years. If a candidate does not pass the
examination within three years, the individual will be
required to complete a school of nursing program before being
able to test a sixth time.
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AUTH: 37-8-202, MCA
IMP: 37-8-202, 37-8-416, MCA

REASON The Board of Nursing finds it necessary to amend this
rule because the National Council of State Boards of Nursing
has recently revised its rules to allow an individual to
retest after only 45 days. The previous waiting period was 90
days. Amending this rule will allow those who fail the exam

to retest, and hopefully pass within 45 days instead of
waiting 90 days. The Board believes that the sooner an
individual passes the exam and begins working as a nurse, the
less likely the individual is to lose clinical competency
skills.

The amendment will affect all license applicants who fail the
NCLEX examination. Approximately 12 practical nursing
applicants fail the NCLEX each year in Montana.

This amendment presents no fiscal impact.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Nursing, 301 South Park Avenue, P.O. Box 200513, Helena,
Montana 59620-0513, by facsimile to (406) 841-2305, or by e-
mail to dlibsdnur@state.mt.us, and must be received no later
than 5:00 p.m., November 23, 2004.

5. An electronic copy of this Notice of Public Hearing
is available through the Department’s and Board’s site on the
World Wide Web at http://www.discoveringmontana.com/dli/nur.
The Department strives to make the electronic copy of this
Notice conform to the official version of the Notice, as
printed in the Montana Administrative Register, but advises
all concerned persons that in the event of a discrepancy
between the official printed text of the Notice and the
electronic version of the Notice, only the official printed
text will be considered. In addition, although the Department
strives to keep its website accessible at all times, concerned
persons should be aware that the website may be unavailable
during some periods, due to system maintenance or technical
problems, and that a person’s technical difficulties in
accessing or posting to the e-mail address do not excuse late
submission of comments.

6. The Board of Nursing maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this Board. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
regarding all Board of Nursing administrative rulemaking
proceedings or other administrative proceedings. Such written
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request may be mailed or delivered to the Board of Nursing,
301 South Park Avenue, P.O. Box 200513, Helena, Montana 59620-
0513, faxed to the office at (406) 841-2305, e-mailed to
dlibsdnur@state.mt.us, or may be made by completing a request
form at any rules hearing held by the agency.

7. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

8. Lorraine Schneider, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF NURSING
KAREN POLLINGTON, RN, CHAIRMAN

/s WENDY J. KEATING
Wendy J. Keating, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

/sl MARK CADWALLADER
Mark Cadwallader
Alternate Rule Reviewer

Certified to the Secretary of State September 27, 2004.
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BEFORE THE STATE ELECTRICAL BOARD
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of ARM 24.141.405, and ) ON PROPOSED AMENDMENT
ARM 24.141.506 pertaining to )

fee schedule and master )

electrician qualifications )

TO: All Concerned Persons

1. On November 9, 2004, at 9:00 a.m., a public hearing
will be held in room 471 of the Park Avenue Building, 301
South Park Avenue, Helena, Montana to consider the proposed
amendment of the above-stated rules.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or who need an
alternative accessible format of this notice. If you require
an accommodation, contact George Edwards no later than 5:00
p.m., November 3, 2004, to advise us of the nature of the
accommodation you need. Please contact George Edwards, State
Electrical Board, 301 South Park Avenue, P.O. Box 200513,
Helena, Montana 59620-0513; telephone (406) 841-2329; Montana
Relay 1-800-253-4091; TDD (406) 444-2978; Facsimile (406) 841-
2305; e-mail dlibsdele @state.mt.us.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

24.141.405 FEE SCHEDULE

(H——FExamination-fee-(paid-directly tothe ——————————

vary by examination. Contact the board office for a current

schedule of test section fees. Fees are to be paid directly

to the testing agency upon the board's approval of an

application.
(2) Application fee for a license by

examination (includes original license fee) $ _120
(3) through (9) remain the same.

AUTH: 37—31-13%-37-1-134, 37-68-201, MCA
IMP:  37-1-134, 37-1-304, 37-1-305, 37-68-304, 37-68-
307, 37-68-310, 37-68-311, 37-68-312, 37-68-313, MCA

REASON There is reasonable necessity to amend ARM
24.141.405 in anticipation of the Board finalizing a contract
with a new examination vendor. The rule change will have no
impact on the State Electrical Board’'s budget, as the exam
administration fees will be paid directly to the testing
agency. The Board expects that examination fees will decrease
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by $15.00 for journey level and residential examinations, and
decrease by $5.00 for master level examinations. Based on the
number of persons sitting for the examination in fiscal year
2004, the Board estimates that approximately 21 residential,
98 journeyman, and 148 master applicants per year will be
affected by the proposed amendment. The Board estimates that
there will be a net decrease in examination fees of
approximately $2525 per year.

24.141.506 MASTER ELECTRICIAN QUALIFICATIONS

(1) remains the same.

(2) The journeyman level experience required by (1)(a),
(b) or (c) must be obtained by a combination of residential,
commercial and industrial work.

(&— No less than 10% —— 20%, but no more than 50% of the
required experience may be obtained by residential work.

_ (By——No-more-than70%-of the-required-experience-may be————
obtained by either commercial or industrialworke—————

AUTH: 37-1-131, 37-68-201, MCA

IMP: 37-1-131, 37-68-201, 37-68-301, 37-68-304, MCA

REASON There is reasonable necessity to amend ARM
24.141.506 to clarify the percentage of needed experience in
the Master Electrician Qualifications rule. The current rule
adopted in April 2004 does not clearly identify percentages of
residential time combined with commercial and industrial work,
and has been confusing to both applicants and staff.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted by mail to
George Edwards, State Electrical Board, Department of Labor
and Industry, P.O. Box 200513, Helena, Montana 59620-0513, by
facsimile to (406) 841-2305, or by e-mail to
dlibsdele@state.mt.us and must be received no later than 5:00
p.m., November 17, 2004.

5. An electronic copy of this Notice of Public Hearing
is available through the Department and Board's site on the
World Wide Web at http://discoveringmontana.com/dli/ele, in
the Rules Notices section. The Department strives to make the
electronic copy of this Notice conform to the official version
of the Notice, as printed in the Montana Administrative
Register, but advises all concerned persons that in the event
of a discrepancy between the official printed text of the
Notice and the electronic version of the Notice, only the
official printed text will be considered. In addition,
although the Department strives to keep its website accessible
at all times, concerned persons should be aware that the
website may be unavailable during some periods, due to system
maintenance or technical problems, and that a person's
technical difficulties in accessing or posting to the e-mail
address do not excuse late submission of comments.
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6. The State Electrical Board maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this Board. Persons who wish to have their
name added to the list shall make a written request that
includes the name and mailing address of the person to receive
notices and specifies that the person wishes to receive
notices regarding all State Electrical Board administrative
rulemaking proceedings or other administrative proceedings.
Such written request may be mailed or delivered to the State
Electrical Board, 301 South Park Avenue, P.O. Box 200513,
Helena, Montana 59620-0513, faxed to the office at (406) 841-
2305, e-mailed to dlibsdele@state.mt.us or may be made by
completing a request form at any rules hearing held by the
agency.

7. The bill sponsor requirements of 2-4-302, MCA, apply
and have been fulfilled.

8. Lon Mitchell, attorney, has been designated to
preside over and conduct this hearing.

MONTANA STATE ELECTRICAL BOARD
TONY MARTEL, PRESIDENT

/sl WENDY J. KEATING
Wendy J. Keating, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

/sl MARK CADWALLADER
Mark Cadwallader
Alternate Rule Reviewer

Certified to the Secretary of State September 27, 2004.
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC
amendment of ARM 24.213.301 ) HEARING ON PROPOSED
definitions, ARM 24.213.402 ) AMENDMENT AND ADOPTION
application for licensure, )

ARM 24.213.405 temporary )

permit, ARM 24.213.408

examination and adoption of NEW )

RULES I and Il pertainingto )

institutional guidelines )

concerning education and )

certification and authorization )

to perform pulmonary function )

testing and spirometry )

TO: All Concerned Persons

1. On November 8, 2004, at 10:00 a.m., a public hearing
will be held in room 471, Park Avenue Building, 301 South Park
Avenue, Helena, Montana to consider the proposed amendment and
adoption of the above-stated rules.

2. The Department of Labor and Industry will make
reasonable accommod ations for persons with disabilities who wish
to participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Board of Respiratory Care
Practitioners no later than 5:00 p.m. on November 1, 2004, to
advise us of the nature of the accommodation that you need.
Please contact Helena Lee, Board of Respiratory Care
Practitioners, 301 South Park Avenue, P.O. Box 200513, Helena,
Montana 59620-0513; telephone (406) 841-2385; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 841-2305; e-
mail dlibsdrcp@state.mt.us.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

24.213.301 DEFINITIONS (1) through (4) remain the same.
(5) The board defines "formal pulmonary fu nction testing"

to include, but not be limited to:
(a)_diffusion capacity studies; and
(b) _complete lung volumes and flows.
(6) The board defines "informal screening spirometry" to

include, but not be limited to:
(a) peak expiration flow rate;
(b) screening spirometry forced expiration volume for one

second;
(c) forced vital capacity; and
(d) simple vital capacity.
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AUTH: Sections (2) and (3) are advisory only, but may be a
correct interpretation of the statute, 37-28-104, MCA
IMP: 37-28-101, 37-28-102, MCA

REASON There is reasonable necessity to adopt new (5) and (6)
to clarify information currently found in New Rule I, to
differentiate a formal study from a basic screening tool.

24.213.402  APPLICATION FOR LICENSURE (1) through (7)

remain the same.

forlicensure——— An applicant who has been away from the practice

of the profession of respiratory care for more t han three years
shall provide evidence of competency. The applicant may
demonstrate competency by:

(a) providing proof of completion (within the last 60
months) of a minimum_ of 30 hours of continuing education
acceptable to the board;

(b) retaking the respective examination(s) for the
credential being renewed and achieving a passing score; or

(c) passing another national board for respiratory care
(NBRC) credentialing examination, not previously completed.

AUTH: 37-28-104, MCA
IMP: 37-28-201, 37-28-202, MCA

REASON The Board finds it reasonable and necessary to amend
ARM 24.213.402 in order to maintain a competency level for
individuals who have been away from practice in the field for
more than three years. This language provides the standard to
ensure competency of those who are reentering the field after an
absence of more than 36 months.

24.213.405 TEMPORARY PERMIT (1) An applicant for a
temporary practice permit must shall _ have graduated within the
[ [ 30 days  prior to the date of application
for the temporary practice permit .
(a) A temporary practice permit will only be issued if the
applicant is scheduled to take the NBRC examination within 30
days of applying for the temporary practice permit.

(b) A temporary practice permit expires not later than 45
days after it is issued.

(2) The application fee for a _ temporary practice permit
may be applied to the application fee for a licensed respiratory

care practitioner if that temporary permit holder applies for
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the licensed respiratory care practitioner's lic ense within six ——
months- 45 days from the issuance of the temporary practice
permit.

(3) remains the same.

AUTH: 37—1-305- 37-28-104, MCA
IMP: 37-1-305 37-28-206, MCA

REASON There is reasonable necessity to amend ARM 24.213.405

to shorten the time in which a recent respiratory therapy school

graduate may practice before having taken the license

examination.  Several respiratory department managers have

recently requested that the Board amend its rule. In addition,
the Board notes that the NBRC, the national testing entity, is

in the process of i mplementing a rule that will require students

to take and pass the examination prior to graduation. That NBRC

rule is expected to go into effect January 1, 2005.

The Board notes that the NBRC examination is now conducted via

electronic means, and can be scheduled and taken in a very short
time. Examination results are available within seven days of
taking the examination. The Board therefore con cludes that the

reduction of time a temporary practice permit is valid is
appropriate in light of the new, speedier test administration,

and will serve to protect the public health and safety by
minimizing the amount of time a recent graduate can practice
without having passed the examination, which provides an
objective demonstration of the graduate's competency.

The Board notes that 15 individuals currently have an active
temporary practice permit, and 6 individuals have a lapsed
temporary practice permit. Individuals with an active temporary
practice permit will not be affected by the proposed change to

the Board's rule.

24.213.408 EXAMINATION (1) remains the same.

(2) Exc i i 213, : i
Applicants __ for original licensure shall provide evidence that
they have successfully passed the examination within one year

AUTH: 37-28-104, MCA
IMP: 37-28-104, 37-28-202, MCA

REASON There is reasonable necessity to amend ARM 24.213.408

to shorten the time in which a recent respiratory therapy school

graduate may practice before having taken the license

examination.  Several respiratory department managers have

recently requested that the Board amend its rule. In addition,
the Board notes that the NBRC, the national testing entity, is

in the process of i mplementing a rule that will require students

to take and pass the examination prior to graduation. That NBRC

rule is expected to go into effect January 1, 2005.
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The Board notes that the NBRC examination is now conducted via

electronic means, and can be scheduled and taken in a very short
time. Examination results are available within seven days of
taking the examination. The Board therefore con cludes that the

reduction of time a temporary practice permit is valid is
appropriate in light of the new, speedier test administration,

and will serve to protect the public health and safety by
minimizing the amount of time a recent graduate can practice
without having passed the examination, which provides an
objective demonstration of the graduate's competency.

The Board notes that 15 individuals currently have an active
temporary practice permit, and 6 individuals have a lapsed
temporary practice permit. Individuals with an active temporary
practice permit will not be affected by the proposed change to

the Board's rule.

4. The proposed new rules provide as follows:

NEW RULE | INSTITUTIONAL GUIDELINES CONCERNING EDUCATION

AND CERTIFICATION -- WHEN REQUIRED (1) Respiratory care
practitioners shall meet the adopted specific guidelines
regarding education and training of those instit utions that use
or employ respiratory care practitioners who administer
intravenous (IV) conscious sedation.
(2) The board recommends the following be incorporated as
minimum standards into an institution's guidelines regarding
conscious sedation:
(a) at least one qualified individual trained in basic
life support skills, such as CPR and bag-valve-mask ventilation,
should be present in the procedure room; and
(b) there must be immediate availability (not more than
five minutes away) of an individual with advanced life support
skills training and equipment, such as tracheal intubation,
defibrillation, and resuscitation medications.
(3) The board recommends regarding conscious sedation that
an individual with advanced life support skills training and
equipment, such as tracheal intubation, defibrillation, and
resuscitation medications, be present in the procedure room.
(4) The board recommends, but does not require, that all

respiratory care practitioners performing IV con scious sedation
have advanced cardiac life support (ACLS) accreditation.

(5) The board recommends that individuals responsible for
patients receiving sedation or analgesia should understand the
pharmacology of the agents that are administered, as well as the
role of pharmacologic antagonists for opioids and benzo-
diazepines. Individuals monitoring patients rec eiving sedation

or analgesia should be able to recognize the associated
complications.

AUTH: 37-1-131, 37-28-104, MCA
IMP: 37-28-101, 37-28-102, MCA
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REASON The Board believes it is reasonable and necessary to

adopt NEW RULE | to clarify and establish the meaning of the

Declaratory Ruling dated January 6, 2003, published at page 26

of the 2003 Montana Administrative Register, Issue Number 1,

wherein it was stated that the Board would establish the

prerequisites for proper administration and monitoring of

conscious intravenous (IV) sedation and the scope of authority.
NEW RULE I(1) clarifies that a licensee must abide by the

specific procedures and protocols adopted by the licensee's

employer in use at the particular facility where conscious IV

sedation is being performed. NEW RULE | further recommends

minimum standards and proposes that an individual with advanced
life support skills be immediately available (within five

minutes) for consci ous sedation. Based upon the concerns raised

by the Montana Board of Nursing, the Board of Respiratory Care

Practitioners belie ves NEW RULE | will serve to help protect the

public health, safety and welfare.

NEW RULE I AUTHORIZATION TO PERFORM FORMAL PULMONARY
FUNCTION TESTING AND INFORMAL, BASIC SCREENING SPIROMETRY
(1) Properly licensed health care providers performing
informal pulmonary function testing or spirometry should meet
minimum competency standards as established by the national
institute for occupational safety and health (NIOSH) or the
national board for respiratory care (NBRC).
(2) A licensee is authorized to perform formal pulmonary
function testing and spirometry if the individual has passed any
one of the following certification or registry examinations:
(a) entry level respiratory therapist (CRT);
(b) advanced level respiratory therapist (RRT);
(c) entry level pulmonary function technologist (CPFT); or
(d) advanced pulmonary function technologist (RPFT).

AUTH: 37-1-131, 37-28-104, MCA
IMP: 37-1-131, 37-28-102, 37-28-104, MCA

REASON: There is reasonable necessity to adopt NEW RULE Il to
clarify what credentials are required to perform formal
pulmonary function testing and spirometry, based on recent
questions posed by licensees. The new rule clarifies
information currently found in ARM 24.213.301(4), above, and
presents it in a more user-friendly format.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Respiratory Care Practitioners, 301 South Park A venue, P.O. Box
200513, Helena, Montana 59620-0513, by facsimile to (406) 841-
2305, or by e-mail to dlibsdrcp@state.mt.us and must be received
no later than 5:00 p.m., November 17, 2004.

6. An electronic copy of this Notice of Pu blic Hearing is
available through the department's site on the World Wide Web at
http://discoveringmontana.com/dli/lbsd under the Board of
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Respiratory Care Practitioner's rule notice section. The

department strives to make the electronic copy of this notice

conform to the offi cial version of the Notice, as printed in the

Montana Administrative Register, but advises all concerned

persons that in the event of a discrepancy between the official
printed text of the Notice and the electronic ve rsion, only the
official printed text will be considered. In addition, although

the department strives to keep its website accessible at all

times, concerned pe rsons should be aware that the website may be
unavailable during some periods, due to system maintenance or

technical problems, and that a person's technical difficulties

in accessing or posting to the comment forum do not excuse late
submission of comments.

7. The Board of Respiratory Care Practitioners maintains a
list of interested persons who wish to receive notices of
rulemaking actions proposed by the board. Persons who wish to
have their name included on the list shall make a written
request that includes the name and mailing address of the person
to receive notices and specifies that the person wishes to
receive notices regarding all Board of Respiratory Care
Practitioners administrative rulemaking proceedings. Such
written request may be mailed or delivered to the Board of
Respiratory Care Practitioners, 301 South Park A venue, P.O. Box
200513, Helena, Mon tana 59620-0513, faxed to the office at (406)
841-2305, e-mailed to dlibsdrcp@state.mt.us or may be made by
completing a request form at any rules hearing held by the
agency.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

9. Lon Mitchell, attorney, has been design ated to preside
over and conduct this hearing.

BOARD OF RESPIRATORY CARE PRACTITIONERS
GREGORY PAULAUSKIS, PRESIDENT

/s WENDY J. KEATING
Wendy J. Keating, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

/sl MARK CADWALLADER
Mark Cadwallader
Alternate Rule Reviewer

Certified to the Secretary of State September 27, 2004
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
proposed amendment of ARM ) AMENDMENT
32.23.301 pertaining to

fees charged by the department ) NO PUBLIC HEARING

on the volume on all classes ) CONTEMPLATED

of milk

TO: All Concerned Persons

1. On November 6, 2004, the department proposes to
amend ARM 32.23.301 pertaining to fees charged by the
department on the volume on all classes of milk.

2. The department of livestock will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the department of livestock no later
than 5:00 p.m. on October 19, 2004 to advise us of the nature
of the accommodation that you need. Please contact Marc
Bridges, 301 N. Roberts Street - Room 308, PO Box 202001,
Helena, MT 59620-2001; phone: (406)444-7323; TTD number: 1-
800-253-4091; fax:(406)444-1929; e-mail: mbridges@state.mt.us.

3. The rule proposed to be amended provides as follows,
new matter underlined, deleted matter interlined:

32.23.301 LICENSEE ASSESMENTS

(1) through (1)(d) remain the same.

(e) A fee of $0.125——— $0.135  per hundredweight per month,
with a minimum of $50.00 per month, whichever is greater, or a
maximum of $1,050.00 per month, on the volume of all classes
of milk produced and sold by a person licensed by the
department, to be used for the administration of the milk
inspection and milk diagnostic laboratory functions of the
department.

(i) remains the same.

AUTH: Sec. 81-23-104, 81-23-202, MCA
IMP: Sec. 81-23-103, 81-23-202, MCA

4. STATEMENT OF REASONABLE NECESSITY. Therule is
being amended to increase fees that are currently charged by
the department of livestock for administration of milk
inspections and the milk diagnostic laboratory. The fee
increase will allow the Department to cover its budget costs
as costs for these functions have increased in the past year.
The department must, by statute, charge fees commensurate with
costs.
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Approximately 104 persons would be affected, as there are
currently 104 producers in the state. The total projected
revenue will be approximately $387,000 per year, based on the
fee amount imposed by this proposed amendment.

5. Concerned persons may submit their data, views or
arguments concerning the proposed amendment in writing to Marc
Bridges, 301 N. Roberts Street - Room 308, PO Box 202001,
Helena, MT 59620-2001, by faxing to (406)444-1929 or e-mailing
to mbridges@state.mt.us to be received no later than 5:00
p.m., November 4, 2004.

6. If persons who are directly affected by the proposed
amendment wish to express their data, views and arguments
orally or in writing at a public hearing, they must make a
written request for a hearing and submit this request along
with any written comments they have to the same address as
above. A request for hearing must be received no later than
5:00 p.m., November 4, 2004.

7. If the agency receives requests for a public hearing
on the proposed action from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision
or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 10 based
upon the current number of producers in the state.

8.  An electronic copy of this Proposal Notice is
available through the department's web site at
www.liv.state.mt.us.

9. The Montana department of livestock maintains a list
of interested persons who wish to receive notice of rulemaking
actions proposed by this department. Persons who wish to have
their name added to the list shall make a written request,
which includes the name and mailing address of the person to
receive notices and specifies the area of interest that the
person wishes to receive notices regarding. Such written
request may be mailed or delivered to Marc Bridges, 301 N.
Roberts Street - Room 308, PO Box 202001, Helena, MT 59620-
2001, faxed to (406)444-1929, e-mailed to m bridges@state.mt.us,
or may be made by completing a request form at any rules
hearing held by the department.

10. The bill sponsor notice requirements of 2-4-302,
MCA, do not apply.
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DEPARTMENT OF LIVESTOCK

By: /s/_Marc Bridges
Marc Bridges, Exec. Officer,
Board of Livestock
Department of Livestock

By: /s/_Carol Grell Morris
Carol Grell Morris,
Rule Reviewer

Certified to the Secretary of State September 27, 2004.
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BEFORE THE STATE BOARD OF LAND COMMISSIONERS AND
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING
amendment of ARM 36.25.117, ) ON PROPOSED AMENDMENT
Renewal of Lease or License )

and Preference Right )

TO: All Concerned Persons

1. The Department of Natural Resources and Conservation
will hold four public hearings on the proposed amendment of
the above-stated rule relating to the renewal of lease or
license and preference right by the Department on behalf of
the State Board of Land Commissioners. The hearing dates and
locations are as follows:

October 28, 2004, 7:00 p.m.

Beaverhead County High School Auditorium
104 North Pacific

Dillon, Montana

November 2, 2004, 7:00 p.m.
Glasgow High School Auditorium
#1 Scotty Pride Drive

Glasgow, Montana

November 3, 2004, 7:00 p.m.
VA Auditorium

210 Winchester

Miles City, Montana

November 4, 2004, 7:00 p.m.

MSU Great Falls Campus - Heritage Hall Auditorium
College of Technology

2100 16th Avenue South

Great Falls, Montana

2. The Department of Natural Resources and Conservation
and the State Board of Land Commissioners will make reasonable
accommodations for persons with disabilities who wish to
participate in these public hearings or need an alternative
accessible format of this notice. If you require an
accommodation, contact the agency no later than 5:00 p.m. on
October 22, 2004, to advise us of the nature of the
accommodation you need. Please contact Kevin Chappell,
Agriculture & Grazing Management Bureau Chief, Department of
Natural Resources and Conservation, P.O. Box 201601, Helena,
MT 59620-1601; telephone (406) 444-2074; FAX (406) 444-2684;
e-mail kchappell@state.mt.us.

3. The rule as proposed to be amended provides as
follows, stricken matter interlined, new matter underlined:
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36.25.117 RENEWAL OF LEASE OR LICENSE AND PREFERENCE

RIGHT (1) The_board retains the right to select the best

lessee possible to fulfill the operating obligations under any

lease. In the exercise of the board’'s discretion to select

the best lessee possible for agriculture and grazing leases,

the board recognizes that retention of stable, long-term

lessees who are familiar with the operating history and

characteristics of the lease promotes good stewardship of the

land. Such security of land tenure encourages the lessee to

place and develop improvements which, in turn, increases the

productivity of the land and improves its management.

Consequently, it is the board’s policy to allow an incumbent

lessee in good standing, a preference right to meet the high

bid and retain the lease.

(2) A current lessee or licensee shall be sent an
application to renew his lease or license if he has paid all
rentals due. The application shall be accepted under the same
conditions as specified in ARM 36.25.115; however,
applications for renewal will only be accepted after December
1 of the year preceding the expiration of the lease or license
and must be postmarked on or before January 28 of the year of
expiration of the lease or license. Failure to submit a
renewal application by the lessee or licensee postmarked on or
before January 28 will result in an unleased or unlicensed
tract and will be subject to the requirements for leasing or
licensing an unleased or unlicensed tract under ARM 36.25.115.

(&) remains the same.

2 (3) Unless the board decides on its own volition and

sole discretion that a lease should be given to a better

qualified applicant, A- a_ surface lessee or licensee who has
strictly complied with the applicable conditions set forth in

77-6-113(1), MCA, has a preference right to meet the high bid
offered for the lease or license and may retain the lease or
license subject to the provisions in (8), if all rentals have
been paid and appropriate reports submitted and (3) —— (4)__ has
not been violated. When an agricultural lessee or licensee
meets the high bid and retains his lease or license, the new
rental rate must be paid for all crops harvested after the
renewal date even if such crops were planted before the lessee
met the high bid. The lease or license shall be renewed at
the fair market rental provided no other applications for the
lease or license have been received by the department within
the time limits as set forth by ARM 36.25.116(2). Grazing or
agricultural uses on classified forest lands may be terminated
if it is determined that the resources under that
classification are being damaged or not perpetuated.
(&) A cabinsite lease is not subject to bids upon
renewal if the lessee continues the lease and the lessee has
paid all rentals and (3) ——(4)__is not violated. The lease shall
be renewed at the rental provided by law.
(b) If, during the previous lease term, an existing

lessee has violated any condition set out within 77-6-113(1),

MCA, the lessee shall not have the right to renew the lease or
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match any other bids submitted. The department shall notify
the lessee if it determines that they have failed to comply
with the requirements of 77-6-113(1), MCA. The notice shall
include the factual basis for that determination.

(c) The lessee may, within 15 days of receipt of the
notice, appeal the decision by requesting an informal hearing
before the director or his designee. If the director, or his
designee, concludes that the conditions under 77-6-113(1),
MCA, have not been met by the lessee during the previous
terms, no preference right shall be recognized. The renewal
lease shall then be advertised for competitive bids as
provided in ARM 36.25.115.

(d) No applicant shall have the right to seek an
administrative _hearing to challenge the award of a lease to
any lessee chosen by the board under this rule or the board’s
policies.

(3) remains the same but is renumbered (4).

(e) through (g) remain the same but are renumbered (a)
through (c).

4 (5) If alease or license is renewed pursuant to the
preference right and it is later discovered that the lessee or
licensee was not entitled to exercise such preference right
pursuant to (3) —— (4) _ during the prior lease or license term,
then the renewed lease or license shall be canceled and
readvertised for lease or license. However, the department
will retain all rentals paid until the time the renewed lease
or license is canceled. The prior lessee or licensee shall be
allowed to bid in this instance.

(5) remains the same but is renumbered (6).

(6)(a) and (b) remain the same but are renumbered (7) and
(7)(@).
A— (8) _ If other applications are received by January 28
of the year the lease or license expires, and the lessee or
licensee has not violated (3) (4) or 77-6-113(1), MCA , the
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lessee or licensee shall have a preference right to renew his
lease or license provided he meets the high bid for such lease
or license. Such bid is deemed to be met if the amount of the
high bid is received by the department prior to the expiration
of the lease or license or, in the case of agricultural land
leased solely on a crop share rental basis, if the lessee or
licensee agrees in writing to meet the high bid prior to the
expiration of the lease or license.

(@) A lessee or licensee who believes the bid to be
excessive may request in writing a hearing before the director
after he meets the high bid. The request for a hearing must
contain a statement of reasons and supporting evidence why the
lessee or licensee believes the bid not to be in the state's
best interest, because it is above community standards for a
lease of such land; or would cause damage to the tract; or
impair its long-term productivity. The lessee or licensee
shall also submit evidence of rental rates for similar land in
the area with his request.

(b)  The director may grant or deny a request for a
hearing. If a hearing is granted, the director shall consider

testimony and evidence from the lessee and high bidder

regarding the rental rate. The lessee and high bidder may

also provide a basis for why they should be selected as the

best lessee by the board. The director shall recommend to the

board whether there should be a reduction to the bid rate, and

who should be selected as the lessee.
The director may recommend to the board that the bid

be lowered only if he feels that it is in the best interests
of the state to do so. The hearing is not subject to the
Montana Administrative Procedure Act. The board may accept or
reject the director's recommendation.

(c)  The lessee is obligated to lease or license the
property at the rate determined by the board. It is the duty
of the board to achieve fair market value. The lease or
licensing of such land shall be such so as to generate revenue
commensurate with the highest and best use of the land or
portions thereof, as determined by the department.

(8) and (9) remain the same but are renumbered (9) and
(10

AUTH: 77-1-209, MCA
IMP: 77-6-205, 77-6-208, and 77-6-210, MCA

REASONABLE NECESSITY: In July, District Court Judge Jeffrey
Sherlock ruled the preference right provision in 77-6-205, MCA

is unconstitutional because it denies the State Board of Land
Commissioners the discretion to choose the best lessee
possible for the trust. The proposed amendment is to
establish a process for the board to reissue the 800 to 1000
agricultural and grazing leases that expire each year.

4. Concerned persons may submit their data, views, or
arguments, either orally or in writing, at the hearings.
Written data, views, or arguments may also be submitted to
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Kevin Chappell, Chief, Agriculture & Grazing Management
Bureau, Department of Natural Resources and Conservation, P.O.
Box 201601, Helena, MT 59620-1601; telephone (406) 444-2074;
FAX (406) 444-2684; or e-mailed to kchappell@state.mt.us. All
written data, views, or arguments must be received no later
than 5:00 p.m. on November 8, 2004.

5. Kevin Chappell, Agriculture & Grazing Management
Bureau Chief, Department of Natural Resources and
Conservation, will preside over and conduct the hearings.

6. An electronic copy of this Notice of Proposed
Amendment is available through the department’s website at
http://www.dnrc.state.mt.us. The department strives to make
the electronic copy of this Notice of Proposed Amendment
conform to the official version, as printed in the Montana
Administrative Register. However, the department advises that
it will decide any conflict between the official printed
version and the electronic version in favor of the official
printed version. In addition, the department advises that the
website might be inaccessible at times, due to system
maintenance or technical problems.

7. The department maintains a list of interested persons
who wish to receive notices of rulemaking actions proposed by
this agency. Persons who wish to have their name added to the
list may make a written request, which includes their name and
mailing address. Interested persons should specify that they
wish to receive notices regarding conservation districts and
resource development, forestry, oil and gas conservation,
trust land management, water resources, or a combination of
topics. The written request may be mailed or delivered to
Legal Unit, Department of Natural Resources and Conservation,
P.O. Box 201601, 1625 11th Avenue, Helena, MT 59620-1601, or
faxed to the office at (406) 444-2684 or may be made by
completing a request form at any rules hearing held by the
department.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

BOARD OF LAND COMMISSIONERS DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

By: /s/ Judy Martz By: /s/ Arthur R. Clinch
JUDY MARTZ ARTHUR R. CLINCH
Chair Director

By: /s/ Tommy H. Butler
TOMMY H. BUTLER
Rule Reviewer

Certified to the Secretary of State September 27, 2004.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

In the matter of the proposed )
amendment of ARM 1.2.419 )
regarding the scheduled dates )

for the Montana Administrative)
Register )

TO: All Concerned Persons

1. On October 28, 2004, a public hearing will be held at
10:00 a.m. in the Secretary of State's Office Conference Room,
Room 260, State Capitol Building, Helena, Montana, to consider
the proposed amendment of ARM 1.2.419 regarding the scheduled
dates for the Montana Administrative Register.

2. The Secretary of State will make reasonable
accommodations for persons with disabilites who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Secretary of State no later than
5:00 p.m. on October 22, 2004, to advise us of the nature of
the accommodation that you need. Please contact Kathy Lubke,
Secretary of State's Office, P.O. Box 202801, Helena, MT
59620-2801; telephone (406) 444-2055; FAX (406) 444-5833.

3. The rule as proposed to be amended provides as
follows, stricken matter interlined, new matter underlined:

1.2.419 FILING, COMPILING, PRINTER PICKUP AND
PUBLICATION SCHEDULE FOR THE MONTANA ADMINISTRATIVE REGISTER
(2) The scheduled filing dates, time deadlines,
compiling dates, printer pickup dates and publication dates
for material to be published in the Montana Administrative
Register are listed below:

2004— 2005 Schedule

Filing Compiling Printer Pickup Publication
January 5 — 3_ January 6 —4_ January 7 —5 January 15— 13

January 16— 14 January 21— 19

February4 —2_

January 20— 18
February3 — 1

January 29— 27
February 12 — 10

January 31
February 17— 14 February 18 — 15 February 19 — 16 February 26 — 24
March 1—- 7_ March 2 —8_ March 3 -9 March 11— 17
March 15— 21 March 16— 22 March 17— 23 March 25— 31
March 29 Mareh-30— Mareh-31— April8 —-14
April 4 April 5 April 6
April 12— 18 April 13 — 19 April 14 — 20 April 22 — 28

' Apri Apri May-6—
May 10- 2 May 11— 3 May 12— 4 May 20— 12
May 24- 16 May 25— 17 May 26— 18 Juhe-3— May 26
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June 7—-6_ June 8 - 7_ June 9 -8 June 17— 16
June 23— 20 June 22— 21 June 23— 22 July-1— June 30
July 12— 1 July 13— 5 July 14— 6_ July 22— 14
July 26— 18 July 27— 19 July 28— 20 August5— July 28
August9—1_ August 10— 2_ August 11— 3 August 19— 11
August 23— 15 August 24— 16 August 25— 17
August 25
September14—  September15—  September 23 — 8

September 13—
August 29 August 30 August 31
September 27— 12 September 28— 13 September 29— 14 October7—

September 22

October8— October12—— October13—— October 21 —6_

September 26 September 27 September 28

October 25— 17  October 26— 18  October 27— 19  November4—
October 27

November 8- November9 — 1 November 10— 2 November 18— 10 _

October 31

November 22— 14 November 23— 15  November 24— 16 December2—
November 23

December6— December7— December8— December 16— 8_

November 28 November 29 November 30

December 12 December 13 December 14 December 22

(2) remains the same.

AUTH: Sec. 2-4-312, MCA
IMP: Sec. 2-4-312, MCA

4. ARM 1.2.419 is proposed to be amended to set dates
pertinent to the publication of the Montana Administrative
Register during 2005. The schedule is proposed during the
month of October in order that it may be adopted during
November or December. This allows state agencies the
opportunity to plan their rulemaking schedule to meet program
needs for the upcoming year.

5. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
Kathy Lubke, Secretary of State's Office, P.O. Box 202801,
Helena, Montana 59620-2801, or by e-mailing
klubke@state.mt.us, and must be received no later than
November 4, 2004.

6. Janice Doggett, Secretary of State's Office, P.O. Box
202801, Helena, Montana 59620-2801 has been designated to
preside over and conduct the hearing.

7. The Secretary of State maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
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regarding administrative rules, corporations, elections,
notaries, records, uniform commercial code or combination
thereof. Such written request may be mailed or delivered to

the Secretary of State's Office, Administrative Rules Bureau,

1236 Sixth Avenue, P.O. Box 202801, Helena, MT 59620-2801,
faxed to the office at (406) 444-5833, or may be made by
completing a request form at any rules hearing held by the
Secretary of State's Office.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

/sl Bob Brown
BOB BROWN
Secretary of State

/s/ Janice Doggett
JANICE DOGGETT
Rule Reviewer

Dated this 27th day of September 2004.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF SECURITIES
OF THE STATE OF MONTANA

In the matter of the adoption ) CORRECTED NOTICE
of New Rule Il (ARM 6.10.148),) OF ADOPTION
pertaining to custody of

notice filings for offerings )

of federal covered securities )

under 18(b)(3) or (4) of the )

Securities Act of 1933

TO: All Concerned Persons

1. On July 17, 2003, the State Auditor and Commissioner
of Securities published MAR Notice No. 6-141 regarding a
public hearing on the proposed adoption of the above-stated
rule at page 1427 of the 2003 Montana Administrative Register,
Issue Number 13. On December 24, 2003, the State Auditor
published notice of the adoption at page 2850 of the 2003
Montana Administrative Register, Issue Number 24.

2. The reason for this notice is to correct the
discrepancy between the catchphrase and the existing text,
which should read the same. The corrected rule reads as
follows:

6.10.148 NOTICE FILINGS FOR OFFERINGS OF FEDERAL COVERED

SECURITIES UNDER 18(b)(3) OR (4) OF THE SECURITIES ACT OF 1933

(1) A notice filing for a security that is a federal
covered security under 18(b)(3) of — ar_ (4) of the Securities
Act of 1933 shall consist of:

(a) a letter explaining that the security is a federal
covered security pursuant to 18(b)(3) of —ar_ (4) of the
Securities Act of 1933;

(b) through (2) remain the same.

AUTH: 30-10-107, MCA
IMP: 30-10-107 and 30-10-201, MCA

JOHN MORRISON, State Auditor
and Commissioner of Securities

By: /s/ Karen E. Powell
Karen E. Powell
Deputy Securities Commissioner

By: /s/ Patrick M. Driscoll
Patrick M. Driscoll
Rules Reviewer

Certified to the Secretary of State on September 27,
2004.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION AND
THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF REPEAL
of ARM 12.9.204 pertaining )
to Lone Pine Game Preserve

TO: All Concerned Persons

1. On May 6, 2004, the Fish, Wildlife and Parks
Commission (commiss ion) and the Department of Fish, Wildlife and
Parks (department) published MAR Notice No. 12-306 regarding a
public hearing on the proposed repeal or amendment of ARM
12.9.204 pertaining to Lone Pine Game Preserve at page 1101 of
the 2004 Montana Administrative Register, Issue Number 9. On
July 22, 2004, the commission and department published MAR
Notice No. 12-309 extending the public comment period on the
proposed repeal or amendment at page 1552 of the 2004 Montana
Administrative Register, Issue Number 14.

2. The agency has repealed ARM 12.9.204 as proposed in
Option A.

AUTH: 87-1-301, MCA
IMP: 87-1-305, MCA

3. According to the first rule proposal notice, the
public  comment period ended June 4, 2004. The public hearing was
held at 7:00 pm at Lone Pine State Park on June 2, 2004.

The draft Environmental Assessment (EA) for the Abandonment of
the Lone Pine Game Preserve included three alternatives:

» Alternative A is the no-action alternative or status quo;
leave the preserve as is.

» Alternative B proposes the commission and department
abandon all of the preserve. This is the preferred
alternative.

* Alternative C would remove the preserve from just the
applicants’ land, Spring Brook Ranch, about 1,000 acres.

Department staff issued the draft EA for abandoning all or a

portion of the Lone Pine Game Preserve on May 10, 2004,
interested individuals, organizations, or agencies. The
department also placed paid legal ads in the two local daily
newspapers in Flath ead and Lake counties on May 10, 2004. Legal
ads were published May 15 in the Daily Interlake (Flathead
County) and May 20 in the Missoulian for Lake County. The
department issued a press release to all major news

to 42

organizations on May 13, 2004. The Daily Interl ake published a
major article on the proposed abandonment on May 25, 2004. All

these notices mentioned public comment would be taken through
June 10, 2004.
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On June 9, 2004, a guest opinion by Jay McCadden opposing the
abandonment of the Lone Pine Game Preserve was p ublished in the
editorial section of the Daily Interlake. A follow up guest

opinion supporting the petition by Jim Watson was published in

the same paper on June 12, 2004.

At least 25 members of the public signed in at the public
hearing at Lone Pine State Park, 7:00 pm on June 2, 2004. Of
these, 13 testified in favor of the commission and department
abandoning some or all of the Lone Pine Preserve while four
spoke in opposition of abandoning the preserve.

On June 11, the com mission and department received a request for

a time extension for public comments due to the lateness of the
Daily Interlake article with respect to the public hearing and

the end of the public comment period. Also, this individual

felt the applicants had much more time preparing their case and
getting people to the hearing than any opposition. In mid-July,

the commission and department agreed to extend the public

comment period until August 13, 2004.

On July 14, 2004, commission and department also issued a press
release to all news organizations in the region announcing the

extension for the Lone Pine Preserve Abandonment until August

13, 2004. On July 15, 2004, the commission and department mailed
postcards to members of the public that submitted comments

through the mail (45 addresses) and emailed the same information

to those that commented electronically (10 addre sses). On July
16, 2004, the commission and department sent legal ads to the

two daily newspapers in Flathead and Lake Counties notifying the

public of the public comment extension; these legal ads were

published on July 21, 2004, and July 22, 2004, respectively.

In all, the department received a total of 54 comments from 45

parties (people or organizations) including two comments from

the petitioners or their attorney on the proposed rule change.

Of the 54 comments, 16 came from public testimony at the public
hearing, 16 from letters, 12 by email, 8 by phone or phone

message, and 2 in person.

Nearly all the commenters were residents from the preserve.
There were 17 parties (20 comments) in favor of Alternative A or
the No Action Alter native. There were an equal number of unique
parties (17 parties making 22 comments) completely supporting
Alternative B, to abandon the entire Lone Pine Preserve. In
addition, there were 7 parties supporting Alternative C only,

remove the preserve status from just the Spring Brook Ranch
including 2 comments from petitioners or their attorney.
Several individuals supported one or more alternative: One
supported A or B but not C; three supported A or C.

The following comments were received and appear with the
commission and department's responses:
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COMMENT 1 Safety was mentioned as a concern in 27 comments of
the 54 received, particularly from those parties supporting

Alternative A, no action, and/or Alternative C, Spring Brook

Ranch only. These individuals felt there were too many people

now living in the preserve on small lots or in s ubdivisions for
shooting to be safe. They were also concerned a bout the safety
of people on their horses, their livestock, and when they were

engaged in recreation (walking, hiking, trail riding, bike

riding) in and around the preserve. Some mentioned major

concerns with rifle use in the area if the preserve were

removed. Many of these residents mentioned that they did not

have covenants in their neighborhoods that restricted either

shooting or hunting.

RESPONSE Similar to other areas in the Flathead Valley, the

department does not believe that the hunting or shooting that

might occur under alternative B (abandon the preserve) or C

(Spring Brook Ranch only) will significantly affect safety

levels from what they are today within the prese rve. Several of
the neighborhoods along Orchard Ridge and off Lone Pine Road do
have some protective covenants for shooting and/or hunting.

However, the commission and department do recognize that many

smaller lots are not in subdivisions and do not have covenants

that address shooting or hunting.

However, the commission and department believe t hat most people
are reasonable. Because the Lone Pine Preserve consists almost
entirely of private land (excluding Lone Pine State Park which

is closed to all shooting and hunting), most of the residential

and small lot landowners will probably not permit others to
shoot or hunt with a firearm in places where these activities
would not be safe. These private landowners, could, however,

allow archery hunting or possibly shotgun use gi ven appropriate
terrain and other factors. The commission and department’s
recent history with requests to abandon game pre serves does not

support that there would be a dramatic change in safety for

residents. Since 1982 the following game preserves have been

abandoned: Augusta (1982), Green Meadow (2003), Manhattan

(1990), Skalkaho (1 996), and Warm Springs (1990). Brinkman game
Preserve (1984) and Teton Spring Creek Preserve (2004) have had
boundary adjustments, decreasing the amount of land within the

preserves. There is no evidence to support a contention that

these areas are less safe than other areas of the state where

hunting is allowed.

The commission could consider a standard firearm restriction
(shotgun, muzzle loader, handgun, archery only) for the Lone
Pine Preserve area during the 2005 season-setting process that
begins this November 2004. A decision to restrict firearm use
applies only to hunting.

COMMENT 2 Two people disagreed with the draft EA about the
safety impacts being "minor" if the preserve is abandoned. They
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thought that if hun ters or target shooters used rifles, the risk
to safety was major.

RESPONSE See also response to issue #1. Regarding general

hunting safety, the 2003 edition of the Montana Hunter Education
Manual published by the Montana Department of Fish, Wildlife and
Parks published the following statistics:
Injuries per
Outdoor Activity Number of | Annual 100,000
Participants Injuries Participants
Football 15,500,000 424,665 2,740
Bicycling 64,500,000 604,566 937
Swimming 60,300,000 130,286 216
Hunting-related 15,000,000 1,094 7
Shooting
According to the National Safety Council, hunting is among the
safest outdoor activities. In a 15-year period b etween 1984 and
1999, Montana had 138 hunting-related, firearms accidents. In
66 of those acciden ts, the shots were self-inflicted. In the 72

accidents where someone shot people, half were less than 10
yards away. Only six were shot by someone more than 100 yards
away. Thirty-five of the accidents happened in getting in or

out of a vehicle. The statistics do not support a significant
change in risk to residents of the Lone Pine Preserve due to
hunting.

There are also existing laws that protect people from unsafe

shooting. Under 45-8-101, MCA, it is illegal to knowingly

disturb the peace by making loud or unusual noises or

discharging firearms, except at a shooting range during hours of
operation. In addition, a person may not knowingly or

negligently engage in conduct that creates a substantial risk of

death or serious bodily injury to another, such as using a

firearm in an unsafe manner. See, 45-5-207, MCA. This statute
pertains to shooting undertaken in such a manner as to have the
bullets or pellets move across property lines or to be hazardous

to someone else. The County Sheriff's office has authority over

these shooting instances. However the department is the

appropriate entity to contact regarding hunting.

Additionally, the only public land in the Preserve is Lone Pine
State Park, adminis tered by the department. This park is closed

to all hunting and shooting. Anyone shooting into the Park

would be violating the law.

COMMENT 3 Nine comments addressed preferred ty pes of firearms
that could be legally used under alternatives B and C. Six

favored a firearm restriction while three favored legal use of

all firearms.
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RESPONSE Since the Lone Pine Game Preserve is within the
boundaries of hunting district 120, the regulations that apply

to this hunting district apply to the abandoned game preserve.

The existing hunting district 120 regulations allow all legal

use of firearms. The commission could apply a s tandard firearm
restriction (shotgun, muzzle loader, handgun, ar chery only) for
the abandoned area(s) of the Lone Pine Preserve. Usually, the

commission adopts firearm restrictions after gathering public

comment during the normal annual season-setting process.

Scoping for issues for the next season-setting process is fall

2004 with decisions on season dates or firearm r estrictions due
in January 2005. The next season-setting process applies to the
2005 hunting season. A decision to restrict firearms within any

area withdrawn from the preserve by the commission would apply

only to hunting and not other legal forms of gun use such as

target practice. However, as stated in the department's

response to comment two, shooting of any kind must be done in a
manner that does not threaten or harm anyone else or trespass

across property boundaries.

COMMENT 4 Several individuals stated that the existence of the

preserve was the reason they lived where they lived. Removing

it would negatively affect their lifestyle and quiet

neighborhoods by increasing noise and decreasing their property
values.

RESPONSE The comm ission and department recognize that the Lone

Pine Game Preserve was established more than 60 years ago and

its restriction on hunting and shooting has become important,

one way or another, to many residents. A change in preserve

status could affect lifestyles either positively or negatively

depending on one’s point of view. Some residents indicate they
would like to maintain an area where shooting and hunting are

restricted in a rural setting and that this will maintain or

enhance their lifestyle and property values. Others indicate

that the preserve status is a problem, a lifestyle restriction

denied to them, and an impediment to their ability to address

wildlife problems that affect them economically (rodents,

mountain lions, bears, deer). The reason the preserve was

created in 1940 was to restore wildlife populati ons. According
to 87-5-401(1), MCA "There are game preserves within the state

for the better protection of all the game animals and birds

within their limits".

Wildlife population goals for this area were achieved a long

time ago. The comm ission and department would like residents to
have some ability or flexibility to legally address wildlife

issues on their own lands. In making decisions such as this one,
the commission must balance a variety of interests and, as a
result, will probably not be able to satisfy everyone.

COMMENT 5 Several comments focused on the fact that the public
testimony at the pu blic hearing was skewed to proponents as they
had more time than other residents to contact in dividuals about
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the issues and the hearing. One individual requested a formal
extension of the public comment period because he believed he
had inadequate time to review the proposals and comment.

RESPONSEThe comm ission and department recognized this concern

after the comments were received and extended the public comment

period through August 13. The department also promptly notified

all attendees of the public meeting and those that already

submitted comments as well as the rest of the previous mailing

list about the extension. The department also p laced legal ads
in the two major daily newspapers and issued a standard press

release. This extra time did allow for additional comment on

the issue. The commission and department received another nine
comments from the public during the extension.

COMMENT 6 Several people believed the problem of the existing
rules governing game preserves that prohibit people from

possessing firearms should be addressed legislatively. They

thought the departm ent and commission should propose legislation

to amend 87-5-407, MCA, to allow people to possess firearms in

preserves.

RESPONSE Modifying 87-5-407, MCA, to allow for possession of
firearms in game pr eserves only would address the gun possession
issue but none of the other game damage, wildlife management
issues outlined in the petition or the draft EA.

COMMENT 7 Several people suggested the petitioners and other
landowners with problem predators such as mountain lions or
coyotes could getr elief through the existing permitting process
identified in 87-5- 401(2), MCA, of the preserve rules that allow
landowners to take certain animals. One individual noted that

the department actually failed to include reference to this

statute in the draft EA and that this omission was an indication
of department bias.

RESPONSE The commission and department recognize that the

provision in 87-5-401(2), MCA, was not included in the draft EA
until this was pointed out just prior to the hea ring. This was
an inadvertent over sight of the statute and its provisions. The

department recognizes that this part of the statute does allow

the departmentto i ssue permits for depredating wildlife and fur

bearing animals as well as for individuals carrying firearms.
The statute 87-5-401(2), MCA, states:

"Permits to capture animals or birds for the purpose of
propagation or for scientific purposes, to trap fur-bearing
animals, to destroy mountain lions, wolves, foxes, coyotes,
wildcats, lynx or other predatory animals or birds or to carry
firearms may be issued by the director upon payment of the fee
and in accordance w ith rules established for the preserve by the
commission.”
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The department staff did identify this part of the statute at

the public hearing and have since considered its use of the
permit system as a way for landowners to address problem
wildlife in the preserve.

At this point, the commission and department would not support

the use of this exception because it requires creating
additional rules, c riteria, and other processes to implement and
its implementation would be limited to a case-by-case basis.
Wildlife issues rarely lend themselves to a single landowner
problem as wildlife moves from one location to another. This
approach also does not address the full gamut of wildlife
issues. It is not a preferred approach to overall wildlife
management of this area and would add a tremendous burden to the
department for only a small gain in wildlife management
flexibility.

The permit approach also does not address the full range of
other issues affecting the landowners in the preserve. The
petitioners and several other landowners have mentioned their
need to control rodents and their desire for some hunting in a

safe and ethical ma nner. These issues were some of petitioners'
reasons for removal from the preserve, and this should have also
been stated in the draft EA. The commission, department, and

the petitioners recognize hunting as a valid tool for wildlife
management that can be used to address game damage problems to
property. As stated in the draft EA (page 9 under Summary
Statement), "Abandoning the preserve will give landowners and

the Department improved wildlife management opti ons and private
landowners the ability to control the amount and kinds of
wildlife related recreational opportunities on their property.
Additionally, abandonment will give the Department some degree

of flexibility to address wildlife management concerns while
improving compliance and enforcement capabilities."”

COMMENT 8 This same individual also claims the draft EA is

biased to the preferred alternative as it makes a blanket
statement that "It appears the Commission intended to remove the
preserve at some time after its establishment to allow hunting

and trapping to once again to occur" and then offers no
supporting evidence.

RESPONSE As stated in "Game Management in Montana" by Tom
Mussehl, 1977, the establishment of game preserves was one of

the earliest conservation tools used by the department; the

first preserve was established in 1911. According to Mussehl,

"The number of game preserves increased to a maximum of 46 by
1935 and decreased thereafter" (pg 11). In the early 1900s,

game populations had been at historically low levels and were in
the process of being recovered through various means such as
trapping and transp lanting, protective laws and regulations, and

release of captive reared wildlife. It was thought that the
preserves would allow wildlife to recover and repopulate
surrounding areas. It would be decades later after growing
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complaints of property damage that the department began to
remove game preserves. Since 1982, the commission had removed
four game preserves and modified boundaries of two others as
stated in the response to comment 1. The commission and
department agree that the intent to reopen game preserves for
hunting may not have been that clear during their time of
establishment.

COMMENT 9 The same individual claims there are no distinctions
between Alternatives B and C. "If any exception is made for one
landowner, there no longer exists any basis to deny an
"exception” for any others who petition the FWP."

RESPONSE The commission agrees with this analy sis and this is
one of the underlying reasons the department’s preferred
alternative is the abandonment of the entire preserve.

COMMENT 10 This same individual noted that the draft EA’s

discussion of the alternatives "becomes more an editorial as to
why the department would like to remove the preserve, rather

than a balanced discussion of the alternatives."

RESPONSE The purposes of the draft EA are to analyze and
disclose the environmental effects of a proposed action or
alternatives and to obtain public input on the issues associated
with those actions or alternatives. We need and appreciate
public input. Based on this input, the commission recognizes

that there are some advantages of Alternative A. One advantage
to some landowners would be their continuing to feel safer and

to possibly have quieter neighborhoods than under the other two
alternatives.  One disadvantage of Alternative C is the

potential for subsequent requests by other lando wners to remove

their lands from the preserve or later add them back in. One
advantage of Alternative C over B for the petitioners is that
alternative C most directly addresses their petition and does
not affect as many landowners as Alternative B.

The benefits now identified for Alternative A are not the
reasons for the preserve’s establishment. The purpose of the
Lone Pine Game Preserve was to restore game popu lations for the
benefit of the public; this objective has long been reached.

The commission's authority is for wildlife management and
regulating how and where hunting, trapping, propagation, and
other forms of wildlife management can take place. The
department advises the commission and carries out that
management. From our perspective, the preserve system is a
disadvantage to our goals and objectives for wildlife
management. The need for landowners and the department to
address game damage and other wildlife issues is stated in the

EA on page 6 under Alternatives B and C.

COMMENT 11 This same individual noted that the department
should consider a balanced approach that includes removing the
Preserve, offering limited hunting/shooting by short-range
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firearms in  some areas, retaining a moratorium on
hunting/shooting in some areas (related to lot size, proximity

to Lone Pine State Park) and allowing predator control where

necessary and safe. The department should "make every attempt

to determine a solution that provides the highest satisfaction

rather than just choosing [that] which is simple to implement.”

RESPONSE The commission believes removal of the entire

preserve is the best approach to wildlife management in this

area. The commission has had recent experience with trying to

draw and redraw boundaries for various firearm restrictions in

the Teton-Spring Creek preserve area, and this has been

frustrating and tim e-consuming as well as an ineffective process

with respect to deer and land management objectives. Boundary

adjustments for various firearms could be reques ted continually
resulting in confusion and frustration for landowners and the

public.

Additionally, the ¢ ommission believes the permit process allowed
by the preserve sta tute is cumbersome and does not address other
game damage complaints. Abandoning the entire preserve would
give the ability of managing firearm use and legal wildlife
management to the private landowners. Some would choose to
exercise these rights while some would not. Except for Lone

Pine State Park which is closed to hunting or shooting, the

entire area is private.

In terms of firearm restriction for the entire area, the

commission could consider a firearm restriction during the fall
2005 hunting season-setting process. This option might help

address safety concerns associated with changes resulting from
abandonment.

COMMENT 12  Two individuals noted that the existing
conservation easement for the Spring Brook Ranch did not exclude

game farms or fee hunting. The property already has game proof
fences all around it. The removal of preserve status might

allow the ranch owners to charge for "canned hunts."”

RESPONSE The conservation easement prohibits a game farm on

the east half of the ranch. Additionally, 1-143, passed in the
November of 2000 general election, already prohibits "canned

hunts." More importantly, 1-143 prohibits the granting of any

additional alternative livestock (game farm) licenses. The

petitioners do not hold an alternative livestock license, so

their property could not become an alternative livestock ranch

in the future under 1-143.

The petitioners did not mention outfitting or fee hunting as

reasons for the removal of their ranch from the preserve. They
did mention that the ranch might be used for horseback riding,
cross country skiing and wildlife viewing in the future. Spring

Brook Ranch is private property. If the owners wanted to
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provide fee hunting through outfitting, they have the right to
do so if allowed by their conservation easement.

COMMENT 13 Two commenters noted that if the commission and

department allow Spring Brook Ranch out of the p reserve, others
will also petition to be let out. This is opening Pandora’s

box. Several people felt it should be an all or none decision.
RESPONSE The commission and department agree that the

potential for others to petition the department for inclusion or

exclusion from the preserve is a major issue under alternative

C. Atleastfive o ther landowners within the preserve testified

at the public hearing that they wanted to be added to the area

to be abandoned. Immediately after the boundaries of the Teton

Spring Creek Bird Preserve near Choteau were changed, the
commission and department were petitioned to remove another
landowner and, again, adjust the boundaries. Continued

petitioning for removal is not a desirable outcome of this

process. This is one of the reasons the departm ent’s preferred
alternative is to abandon the entire preserve.

COMMENT 14 At least five individuals that supported
alternative C felt that shooting or hunting on the ranch can be
done in a safe and responsible manner.

RESPONSE The comm ission and department also believe that to be

true. The commission and department also believe that hunting

on many other lands could also be done in a safe and responsible

manner and would provide the best scenario for m anaging current
wildlife populations.

COMMENT 15 One individual thought that the abandonment would
result in local police monitoring the improper hunting on
private land, rather than fighting other crimes.

RESPONSE Presently, the department responds to any reported

hunting activity within the preserve while the S heriff's Office
responds to any shooting or unsafe conduct outside of the

hunting season. The city police respond to any shooting within
the city boundaries, a portion of which is inclu ded in the Lone
Pine Game Preserve. If the commission and department decided to
abandon the preserve, these same entities would investigate any
complaints of misconduct or illegal activity that might still

occur.

COMMENT 16 Two individuals believed the wildlife should be
left alone; they wanted to enjoy the wildlife.

RESPONSE The commission and department believe that wildlife
populations are healthy and at a level where they are causing

crop and private property damage, at least in some areas of the
preserve. If landowners do not want shooting or hunting, they
can close their lands. The commission and depar tment recognize

that hunting or shooting can affect wildlife movements. There
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is a strong likelihood that deer and other wildl ife will remain
relatively abundant and visible in the more deve loped areas and
within the Lone Pine State Park. Under any alternative, Lone

Pine State Park will still remain an area where the public can

continue to view wildlife and where hunting and shooting cannot
occur.

COMMENT 17 One person mentioned that they were not opposed to
predator control but felt residents could go acr oss the road to
hunt.

RESPONSE The commission and department acknowledge that

hunting recreation does occur in the rest of HD 120. However,

this does not address all the reasons for the petitioners'

request nor the commission's and department’s desire to allow

some types of wildlife management to occur within the preserve.

COMMENT 18 One individual believed that lifting the preserve
wouldn’t make any difference in populations of deer or their
predators because wildlife can come and go from the preserve
now.

RESPONSE The commission and department acknowledge that this

is true; most larger animals such as deer, lions, or coyotes

will move to and from the preserve. The commission and
department also recognize that if a problem animal such as a
mountain lion is removed from an area, in time another animal

could likely take its place. That is one of the reasons why the
department believes itis more effective to allow landowners the
flexibility to manage wildlife within the constraints of the

rules governing hunting on their own property.

COMMENT 19 Of the 18 supporters for Alternative B, nine
individual parties mentioned wildlife problems they experience

as a reason to support this alternative. Several of these were
landowners requesting that they be excluded from the preserve.

Specific wildlife problems identified included r odent damage to
crops, hay fields, or horse pastures; deer or turkey damage; and

concern for too many predators, particularly mountain lions, but

also others such as coyotes and skunks. One landowner mentioned

loss of sheep due to dogs and another mentioned loss of chickens

to various predators.

RESPONSEThe comm ission and department have found that most of
these recurring wildlife damage problems are best addressed by
landowners using le gal hunting seasons and means for controlling
problem animals. Often in residential/agricultural settings

such as this one, deer, turkeys, skunks, raccoons, and ground
squirrels can increase to such a point that they cause
significant property damage. By abandoning the preserve, the
commission and department allow affected landowners to direct
control efforts to problem-causing animals. Under preserve
status, landowners do not have a legal means to satisfactorily
address these types of recurring problems. In the bigger
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picture and over ti me, depending on what populations of animals,
such as deer, do, the commission has the ability to regulate the
take of animals through our general season-setting process if

too much wildlife is harvested.

COMMENT 260 Two residents requested that they a Iso be excluded
from the Lone Pine Game Preserve because they wanted the ability
to target practice or use guns to train dogs.

RESPONSE The commission and department recognize that these
activities will likely occur as a result of abandoning the
preserve, except wi thin Lone Pine State Park and that portion of
Lone Pine Preserve that is now within the Kalispell city limits.

If these activities are not undertaken in a safe manner within

the confines of the landowner’'s land and permitted by the
landowner, affected residents can contact the local authority
(county sheriff) to address their concerns.

COMMENT 21 One small landowner wants the ability to shoot or
control dogs taking her sheep.

RESPONSE Contacting the dog owners is the preferable means for
dealing with a dog that kills livestock. However, under 81-7-

401, MCA, the owner of the livestock may kill a dog that
harasses, destroys or injures livestock.

By: M. Jeff Hagener
M. Jeff Hagener,
Secretary Fish, Wildlife and
Parks Commission and
Director of the Department of
Fish, Wildlife and Parks

By: Martha Williams
Martha Williams
Rule Reviewer

Certified to the Secretary of State September 27, 2004

Montana Administrative Register 19-10/7/04



-2382-

BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA
In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 17.50.215 pertaining to )
disposal of junk vehicles ) (JUNK VEHICLE)
through state disposal program )

TO: All Concerned Persons

1. On April 22, 2004, the Department of Environmental
Quality published MAR Notice No. 17-211 regarding a notice of
public hearing on the proposed amendment of the above-stated
rule at page 885, 2004 Montana Administrative Register, issue
number 8.

2. The Department has amended the rule exactly as
proposed.

3. No public comments or testimony were received.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL QUALITY
David R. Rusoff By: Jan P. Sensibaugh
DAVID R. RUSOFF JAN P. SENSIBAUGH, DIRECTOR

Rule Reviewer

Certified to the Secretary of State, September 27, 2004.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 17.50.802, 17.50.803, )
17.50.809, 17.50.811, ) (SEPTAGE CLEANING AND
17.50.812, 17.50.813 and ) DISPOSAL)
17.50.815 pertaining to )
cesspool, septic tank and )
privy cleaners )

TO: All Concerned Persons

1. On October 30, 2003, the Department of Environmental
Quality published MAR Notice No. 17-201 regarding a notice of
public hearing on the proposed amendment of the above-stated
rules at page 2350, 2003 Montana Administrative Register, issue
number 20. On April 8, 2004, the Department published MAR
Notice No. 17-208 regarding a Notice of Extension of Comment
Period on Proposed Amendment of the above-stated rules at page
698, 2004 Montana Administrative Register, issue number 7.

2. The Department has amended ARM 17.50.802 and 17.50.815
exactly as proposed, and has amended ARM 17.50.803, 17.50.809,
17.50.811, 17.50.812 and 17.50.813 as proposed but with the
following changes, stricken matter interlined, new matter
underlined:

17.50.803 LICENSURE, LICENSE APPLICATION, ANNUAL RENEWAL
(1) Except as provided in 75-10-1210, MCA, a person may
not engage in the business of cleaning cesspools, septic tanks,
portable toilets, privies, grease traps, car wash sumps, or
similar treatment w orks, or disposal of septage and other wastes
from these devices, unless licensed by the department. A person
wishing to engage in any of these businesses shall submit an
application for a license to the department on a form provided
by the department. A person wishing to renew a license shall do
so on the form provided by the department. The following
information, if applicable, must be provided:
(a) through (g) remain as proposed.
(h) a certification by the local health officer or the
local health officer's designated representative in the county
where the business is located that: _
(i) each vehicle used for surface application of septage
is equipped with prope——— spreading and-sereenring——— equipment that
complies with ARM 17.50.811; and
(i) if, pursuant to ARM 17.50.811, the department has
required the licensee or applicant to screen septage before
applying it to land, that the licensee or applicant has
screening equipment or a device that complies with ARM
17.50.811 .

(2)  Before a licensee places a new vehicle in service, the
licensee shall have the vehicle inspected by the local health
officer or the local health officer's designated representative, _

Montana Administrative Register 19-10/7/04



-2384-

either in person or, if the vehicle is readily identifiable in a
photograph, by submission of a photograph. The licensee shall
and- provide the department with the certification required in

j Qb)) .

(3) __Only one certification required in (1) must be
submitted to the department during the service life of a
vehicle, screening equipment, or device.

(4) To obtain the certification of screening equipment or
a device that is at a fixed location, a licensee may either:

(a)_request the local health officer or designated
representative, or the department, to inspect it at the fixed
location; or

(b) if the location is readily identifiable in a
photograph, submit a photograph of the equipment or device to
the local health officer or designated representative.

(2) through (2)(I) remain as proposed, but are renumbered
(5) through (5)(1).

(m) a proposed disposal operation and maintenance plan for
each land application site including provisions for access
control, if necessa ry, and the types and sources of wastes to be

managed on the site. The operation and maintenance plan must
include a description of the vector attraction reduction and
pathogen reduction methods proposed for use on the site and a
listing of equipment available for managing each type of waste; —.
At the request of the local health officer or designated
representative of the county where a land application site is
located, the department shall mail a copy of the operation and
maintenance plan to that person;
(n) through (p) remain as proposed.
(q) for land application sites, a certification by the

landowner, facility manager, or authorized representative of the
landowner, that the landewner— person making the certification is
aware that:

(i) through (iv) remain as proposed.

(3) through (10) remain as proposed, but are renumbered (6)

through (13).

17.50.809 SPECIFIC SITE CRITERIA (1) thro ugh (14) remain
as proposed.
(15) The local health officer or the local health

officer's designated representative may reject s ites for_public
health or public nu isance problems or for proximity to neighbors———

or public water supplies, but in no case may a site be within
500 feet of an occupied or inhabitable building or within 100
feet of a drinking water source.
(16) The local health officer or the local health
officer's designated representative may withdraw approval of
previously approved sites due to changingltanduse——patteras— if:
(a)_the site has not been properly managed for vectors or
litter;
(b) waste has been applied in excess of the agronomic rate
or improperly applied;
(c)_the minimum separation distances as required in this
rule are not being met; or
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(d)  the siteisin proximity to new drinking-waterseureces——————
or public water supplies.

17.50.811 OPERATION AND MAINTENANCE REQUIR EMENTS FOR LAND
APPLICATION OR INCORPORATION OF SEPTAGE (1) thr  ough (8) remain
as proposed.

(9) A person applying————— required by this rule to screen

septage prior _to application to land shall first screen the
septage with a screen having a maximum opening width of three-
quarters of an inch to remove non- —putrescible wastes and shall
dispose of the non- —putrescible wastes in a Class I solid waste
management facility licensed in accordance with 75-10-221, MCA.
Screening is not required during the months of December,
January, or February, but nonputrescible wastes must be removed
from the land application site within one week after the snow
melts.

(10) remains as proposed.

(11) Ifthed epartment determines that a licensee's litter

control has been inadequate, it may require that a licensee

screen septage prior to future land applications. The
department may also take any other action provided by law or
rule.

17.50.812 INS PECTIONS AND ENFORCEMENTL) The department
and local health officers or local designated health
representatives may conduct inspections of proposed disposal
facilities for septage and other wastes regulated under this
subchapter. Upon__request, an inspector shall present
credentials.

(2) and (3) remain as proposed.

17.50.813 RECORDKEEPING REQUIREMENTS (1) and (2) remain
as proposed.

(3) A _ Ll icensees — shall submit a summary of the records
required in (1) to the department on the following schedule:

(a) fér the period of January 1 through June 30, by July
15;

(b) forthe p eriod of July 1 through December 31, with the
annual license renewal.

3. The following comments were received and appear with
the department's responses:
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17.50.803 LICENSURE, LICENSE APPLICATION, ANNUAL RENEWAL and
17.50.812 INSPECTIONS AND ENFORCEMENT

COMMENT NO. 1: The Department received a number of
comments on (1)(h), which would require inspection of screening
and spreading equipment. Two comments supported the proposed
amendment; three opposed it; two comments cited cost
considerations; one comment requested that the word "or" be
inserted into the requirement; and one comment inquired if
current trucks would be "grandfathered.”

RESPONSE: The Department has amended the p roposed rule to
address the cost co ncerns by allowing for the use of photographs
for compliance verification. This would remove the necessity
for county officials to conduct site visits of remote sites or
for the regulated community to make a special trip with its
pumper truck. The Department agrees with the comment on the
insertion of the word "or" because not all pumpers will be
required to screen. The rule has also been amended to make it

clear that the inspection for screening devices is done only if
the devices are req uired. See Comment No. 8. The proposed rule

has also been amended to clarify that a screening and/or

spreading device needs to be inspected only once in its service

life. This certification will be part of the annual license

renewal during the first year that the rule is applicable. In

this case it will be the December, 2004, renewal period. No one
will be "grandfathered.”

The inspection of screening and spreading equipment is
necessary to ensure that the licensee is properly equipped to
land-apply material in a manner protective of human health and
the environment. The requirement that trucks be inspected prior
to being placed in service allows for the licensees to change
and upgrade equipment while ensuring that each vehicle is

properly equipped.

COMMENT NO. 2: The Department received a comment on
proposed (2)(m), which requires that an applicant for a land
application site provide an operation and maintenance plan,
requesting that the Department supply local health departments
with a copy of the operation and maintenance plan for land
application sites.

RESPONSE: The Department will supply local health
departments with the public records if requested.

COMMENT NO. 3: The Department received several comments on
proposed (2)(p), which would require the submiss ion of a sketch
or map of the propo sed land application site, the area available
for land application after setbacks are met, and the distance
from area houses. The comments stated that it is difficult to
provide accurate maps to the department.

RESPONSE: The Department believes the proposed rule is
clear in that a "sketch" is sufficient and does not require a
survey or other elaborate mapping. The addition of (2)(p) is
necessary because the map or sketch will inform the Department
of the actual area available for land application and the
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location of nearby neighbors. These items are n ecessary so the
Department can evaluate the acreage available for land

application and calculate the amount of septage that may be

applied to a site. They will also alert the Department to

possible conflicting uses in the vicinity of the site that may

dictate alternative management practices that may need to be

followed either regularly or on a seasonal basis. For example,
some sites may need alkali treatment to avoid odor impacts,

restrictions for the types of pumpings that can be placed on the

site, or restricions on site use during the winter.

Topographic maps available to the Department are often outdated
and do not reflect current site conditions. The addition of a

simple sketch will facilitate the Department’s site evaluation

process and is not beyond the capabilities of the average

person.

COMMENT NO. 4: The Department received com ments objecting
to the addition of (2)(q), which specifies that the owner of
land application sites must certify the owner's awareness of
crop, use, and access restrictions, and that inspections may
occur. Comments requested that the Department provide 48 hour
or five working days' written notice to the landowner and
pumper, that the pumper or a representative be p resent and that
the inspections could occur only during regular working or
business hours and upon presentation of proper credentials. A
comment was received that the manager of the land should be
allowed to sign for the owner when the owner is absent or lives
out-of-state.

RESPONSE: The proposed rule is necessary so that
landowners are made fully aware of the consequen ces of allowing
land application. For example, pastures that receive septage
that has not been alkali-stabilized may not be grazed for 30

days after application. Landowners must also be aware that the
application rate is dependent upon crop nutrient requirements
and that proper man agement techniques must be followed. This is

necessary because many landowners provide tillage services and
crop management for the licensees and they need to be aware of
the rule requirements.

Because the Department or local health officers or
representatives may inspect disposal sites, it is appropriate to
require an applicant or licensee to give the landowner notice
and obtain the landowner's certification of awareness that the
Department may inspect the landowner's property.

The following discussion is also relevant to ARM 17.50.812
that concerns inspections. The restriction suggested in the
comment on Department inspections would unduly restrict the

Department’s ability to protect the environment by not allowing
spot inspections or by restricting the time that the Department
could inspect sites for violations. For example, if septage is
land-applied at 2:00 p.m., the department might need to inspect

the site after 8:00 p.m. to ascertain if the tillage
requirements in ARM 17.50.811(3)(b) were met. This would be
outside of "regular working hours" but necessary to verify
compliance. The Department inspects required records during

Montana Administrative Register 19-10/7/04



-2388-

"reasonable business hours" according to ARM 17. 50.813(3) so as
not to inconvenience licensees, but reserves the right to
conduct inspections of land application sites or pH records
contained in the truck as needed to ensure compliance.

Unannounced in  spections are necessary to ensure compliance.
Advance notification of all inspections would not allow the

Department to deter mine if the sites were actually in compliance
during normal operating conditions, i.e., at times at which
inspections are not anticipated. The Department has amended ARM

17.50.812 to provide that its inspectors will present
credentials if requested.
The Department agrees with the comment conc erning absentee
owners and inserted language to allow for notice of site use
requirements to other appropriate parties.

17.50.809 SPECIFIC SITE CRITERIA

COMMENT NO. 5: The Department received several comments on
proposed (1) objecting to the insertion of the term
“inhabitable” and requesting that "inhabitable"” be defined,
because they felt that only inhabited structures should be
subject to setbacks.

RESPONSE: This amendment is necessary to ensure that
seasonally inhabited, or wuninhabited buildings that may
subsequently become inhabited, have the same setbacks as ones
currently occupied. Many cabins are occupied only seasonally,
and some buildings may be temporarily vacant. However, those
residents should have the same health and environmental

protection as residents of currently occupied bu ildings. While
it is true that the owner of a currently used site may be
restricted by future development, the property rights and health
of adjacent landowners must also be respected. The Department
believes that the ¢ ommon dictionary definition of "inhabitable,"
meaning a dwelling place, is sufficient for regulatory purposes.
COMMENT NO. 6: A comment was received that the reason for
the denial of new or the withdrawal of previously approved sites
in (15) and (16) sh ould be for public health or nuisance reasons
to be consistent with EPA guidance. A comment was also received

that invoked the Montana definition of "nuisance" found in 27-
30-101, MCA, and "public nuisance" found in 45-8-111, MCA.
Comments were received that sites that operate in accordance
with the rules should not be withdrawn simply be cause of nearby
homeowner objection. Commentors opposed (16), which would allow
local officials to rescind site approval based on changing local
conditions. They felt that once a site was appr oved, it should
remain permanently approved.

RESPONSE: The Department has amended proposed (15) for the
denial of new sites to be more consistent with EPA guidance.
Existing agricultural practices such as the beneficial
application of septage may be allowed to continue even if the
conditions change at neighboring properties, as normal
agricultural operat ions are not a "nuisance.” Since the rule is
designed to protect human health and the environment, the
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withdrawal of appro val for a site or a portion of a site must be
for reasons where the practices could harm either human health

or the environment. Section (16) has been amended to include
specific reasons for the withdrawal of site approval for poor
operational practices or over-application of material. The
proposed rule has also been amended to specify that site
approval may be wit hdrawn if separation distances to inhabitable
buildings, water supplies, or roads are no longer being met.
Larger sites that can operate with the required setbacks would

not have approval withdrawn because of new development.

COMMENT NO. 7: The Department received several comments
objecting to (15). One commentor stated that the local health
officer could revoke approval for illegitimate reasons and the
other indicated that if leach fields could be placed, with a
variance, within 50 feet of a well, septage should be able to be
land-applied with the same separation.

RESPONSE: Proposed (15) and (16) listed specific causes
for site rejection and revocation. The proposed rule is
necessary because it allows local authorities flexibility in
site approval based on local conditions, both current and
future. Sites that would otherwise meet minimum Department
criteria may not be acceptable from a local use point of view.
Impacts to public water supplies would have a gr eater effect on
more people than the possible impact to a single private well.
Public water supplies are required to delineate source water
protection zones. Land application in these zones could be a
cause for concern to the users, and the local officials should
have the ability to address these concerns. Proposed (15) and
(16) have been amended to more closely reflect the language in
EPA guidance. See the Response to Comment No. 6. This change

requires that the | ocal officials must have reason to reject for
public health or pu blic nuisance or withdraw site approval based
on public health, or the location of new wells or public water
supplies. The Depa rtment presumes that local officials will act

in compliance with the rule in their dealings with the regulated

community. According to ARM 17.36.323, which regulates the

horizontal setbacks of sewage systems, there is no ability to

waive the mandatory 100 foot separation between leach fields and

wells. Land applic ation sites are deemed to require 100 feet of

separation because the allowable application rate of septage is
at the total amount of nitrogen that the plants would need and

the rule provides the proper protection for public health. The
minimum 100 foot setback requirement for separation from wells

in the proposed rule is the same as current requ irements of ARM
17.50.809(4), which was not proposed for amendment.

17.50.811 OPERATION AND MAINTENANCE REUQIREMENTS FOR LAND

APPLICATION OR INCORPORATION OF SEPTAGE

COMMENT NO. 8: A number of comments were received
regarding the proposed screening requirement in (9). The
comments centered on the technical impracticability in winter,
the cost of screening, and the lack of screen specification.

Montana Administrative Register 19-10/7/04




-2390-

Current licensees stated that the Department was proposing
difficult requirements on all pumpers based on the actions of a
few. Three persons additionally commented that the use of
dispersive mechanisms was a good thing.

RESPONSE: Section (9) requires a licensee to screen
septage prior to land application to remove wastes that do not
decompose. Section (10) requires haulers to apply the wastes in
a dispersed manner by using a splash plate or spreader bar. The
sections were proposed to address two of the most significant
causes for complaints at septage land application sites --
litter and the appl ication of wastes in a narrow stream directly
from the truck. The use of a screen to remove litter from
septage and the use of a splash plate is recommended by the
USEPA in its publication, "Process Design Manual, Land
Application of Sewage Sludge and Domestic Septage”, p. 136

(EPA/625/R-95/001). The application of septage in a narrow band
suppresses vegetative growth in pastures, at least temporarily,
whereas spread septage does not have the same effect and makes

nitrogen available for immediate plant use. In response to the
comments received, septage screening will not be required except

in cases where litter control is inadequate. In response to

comments, the Department modified proposed (9) to eliminate the

mandatory screening requirement, to specify a 3/4" maximum

screen opening, and to eliminate the requirement for screening

during the winter m onths when the screens might possibly freeze.
The amendments should address most of the concerns

expressed about technical issues. The Department has retained

the screening requirement during the periods of the year when

the vast majority of septage is pumped, for those sites where

litter control is a problem. It would also keep the requirement
during the period of the year when the most problematic waste
stream is pumped, i.e., the vault toilets. The maximum opening

of 3/4" was selected because that is the size that would catch

the majority of the objectionable nonputrescible wastes while

not obstructing flow and is also the size of a readily available
construction material, expanded metal plate.

Department research indicates that the costs of screening
wastes are minor. A simple screen box and steel splash plate
could be constructed at a material cost of less than $100. This
box, two feet in all dimensions, made out of expanded metal
screen, 3/16" angle iron, and a 3/16" thick steel splash plate
beneath the box, could readily be attached to the back of the
truck beneath the tank outlet.

17.50.813 RECORDKEEPING REQUIREMENTS

COMMENT NO. 9: The Department received a number of
comments regarding (3). Commentors stated that the reporting
requirements were too onerous, little pumping was done in the
winter quarter, the requirements were duplicative and paperwork-
intensive, and that the EPA only requires a five-year record
retention requirement.

RESPONSE: The proposed addition of new (3) would have
required licensees to make quarterly reports of septic pumping
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records to the Department. The Department agrees with the
comments that this would place a significant paperwork burden on
the licensees. The intent of the proposed rule changes can be
satisfied with a semi-annual reporting of a summary of the
actual kinds and amounts and an increased field inspection

schedule. This will enable the Department to ve rify the amount
and kinds of material generated and land-applied and enable the
Department to better advise licensees if the Dep artment notices

applications approaching the agronomic uptake rate. By
reviewing records in the office, the Department will provide a
review for all licensees and not just the ones the Department
was able to visit in the field. By requiring only a summary,
the paperwork requirement is reduced.

The record retention time of five years specified in ARM
17.50.813(2) was not proposed for amendment and remains the same
as the EPA requirement.

COMMENT NO. 10: The Department received several comments
regarding the need for increased training by the Department for
the licensees.

RESPONSE: While the Department agrees with the comments,
they are outside the scope of the proposed rulemaking procedure.
Increased training requirements cannot, therefore, be added.

DEPARTMENT OF ENVIRONMENTAL QUALITY

By: Jan P. Sensibaugh
JAN P. SENSIBAUGH, DIRECTOR

Reviewed by:

John F. North
JOHN F. NORTH, Rule Reviewer

Certified to the Secretary of State, September 27, 2004.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the adoption

of New Rule I, amendment of ARM ) NOTICE OF ADOPTION,
18.8.101, 18.8.204, 18.8.205, ) AMENDMENT, AND REPEAL
18.8.420, 18.8.422, 18.8.504,

18.8.509, 18.8.510B, 18.8.511A, )

18.8.902, and 18.8.1101, and the

repeal of 18.8.203 and 18.8.208 )

concerning the Motor Carrier )
Services regulations for )
overdimensional vehicles and loads )

TO: All Concerned Persons

1. On July 22, 2004, the Department of Transportation
published MAR Notice No. 18-104 pertaining to the proposed
adoption, amendment and repeal of the above-stated rules
relating to the Motor Carrier Services regulations for
overdimensional vehicles and loads, at page 1558 of the 2004
Montana Administrative Register, issue number 14.

2. The Department of Transportation has adopted rule |
(18.8.1301) as proposed.

3. The Department of Transportation has amended ARM
18.8.101, 18.8.204, 18.8.205, 18.8.420, 18.8.422, 18.8.504,
18.8.509, 18.8.510B, 18.8.511A, 18.8.902, and 18.8.1101 as
proposed.

4. The Department of Transportation has repealed ARM
18.8.203 and 18.8.208 as proposed.

5. The department received two comments supporting the
proposed adoption, amendment and repeal of the above-stated
rules. The department did not receive any public comment
opposing the proposals.

6. The Department acknowledges and thanks the proponents
for their comments.

DEPARTMENT OF TRANSPORTATION

/sl James Currie /sl Lyle Manley
James Currie Lyle Manley, Attorney
Deputy Director Rule Reviewer

Certified to the Secretary of State, September 27, 2004.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT
8.32.405, licensure by endorsement, ) AND ADOPTION
ARM 8.32.406, licensure for foreign )

nurses, ARM 8.32.412, inactive status, )

ARM 8.32.425, fees, ARM 8.32.501, )

grounds for denial of license, ARM )

8.32.502, license probation or

reprimand of a licensee, and ARM )
8.32.1401, definitions, and the

adoption of NEW RULES | (ARM 8.32.1413),)

Il (ARM 8.32.1414), 1l (ARM 8.32.426), )

and IV (ARM 8.32.427), regarding

licensure of medication aides )

TO: All Concerned Persons

1. On June 3, 2004, the Board of Nursing (Board)
published MAR Notice No. 8-32-62 regarding the public hearing
on the proposed amendment and adoption of the above-stated
rules at page 1277 of the 2004 Montana Administrative
Register, issue no. 11.

2. A public hearing on the proposed amendment and
adoption was held on July 1, 2004. Members of the public
testified at the hearing. Written comments were also received
prior to the end of the comment period on July 9, 2004.

3. The Board has thoroughly considered all of the
comments made. A summary of the comments received (grouped by
rule) and the Board's responses are as follows:

ARM 8.32.405 LICENSURE BY ENDORSEMENT

Comment 1: The Montana Nurses' Association and Montana
Hospital Association support the amendments relating to
foreign educated nurses.

Response 1 : The Board thanked the commenters for their
comments.

Comment 2 : One commenter noted that there was an error in the
authority citation for this rule.

Response 2 : A typographical error was made in the rulemaking
authority citation in the rule notice. The correct citation
should be 37-1-131 instead of 31-1-131.

ARM 8.32.406 LICENSURE OF FOREIGN NURSES
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Comment 1: The Montana Nurses' Association and the Montana
Hospital Association supported the proposed amendments
relating to foreign educated nurses.

Response 1 : The Board thanked the commenters for their
comments.

Comment 2: Montana Hospital Association (MHA) believes that
if a foreign educated nurse has passed NCLEX, it is reasonable

to presume that the nurse has a functional level of English
proficiency. MHA opposes requiring completion of the
commission on graduates of foreign nursing schools (CGFNS)
screening examination by nurses who were educated in countries
other than those listed in the proposed amendment where the
applicants have passed NCLEX, particularly if they have been
practicing nursing in the United States for a number of years.

MHA notes that English is broadly taught and spoken in Sweden
and in other European countries, South Africa, parts of the
Caribbean, and islands in the South Pacific. MHA notes that
CGFNS is a slower and more complicated testing process than
NCLEX.

MHA proposes the following language modification to ARM
8.32.406(2)(b):  "...those applicants who have passed the

NCLEX or the state board test pool examination or __ who have
graduated from a college...". MHA further recommends that the

board add to the rule other countries where college level

education is provided in English and require verification that

the applicant's education was provided in English.

In light of ARM 8.32.406 being applicable to both initial
licensure and licensure by endorsement, MHA believes its
proposed language modification is a more reasonable approach
for streamlining the licensure process for those endorsement
applicants who have already shown they meet safe practice
requirements.

MHA recommends that (3) of the rule be eliminated and that
LPNs be included in ARM 8.32.406(1) and (2) in order to make
the process consistent for RNs and LPNSs.

Response 2 : Regardless of an applicant's work experience, the
Board does not have the expertise or the means to objectively
measure the person’s English proficiency except by relying on
CGFNS, which is a nationally recognized program that performs
that function for the Board. The Board notes that a person
could pass NCLEX and hold a license in another state for a
number of years without having actually worked in the nursing
profession there. In addition, the Board points out that
English is not necessarily the sole language or even the
primary language spoken in some health care facilities in the
United States, so work experience acquired in such facilities

IS not necessarily indicative of English proficiency.
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The Board agrees that other countries where nursing education

is conducted in English should be considered for exemption
from the CGFNS requirements. While the proposed rule
amendment was under consideration, CGFNS recommended the
addition of Trinidad and Tobago to the list of foreign
countries whose nursing program graduates are exempted from
the CGFNS process. The National Council of State Boards of
Nursing (NCSBN) adopted the CGFNS recommendation. Therefore,
the Board deems inclusion of Trinidad and Tobago in its own

list of foreign country exemptions in this rule to be
appropriate.

CGFNS does not have an LPN NCLEX predictor exam and so the
board has adopted separate processes for licensure of foreign
LPNs.

Comment 3: To make the rule more user-friendly, the
Department of Labor and Industry recommends that the list of
foreign countries in ARM 8.32.406(2)(b) be alphabetized and
set out in an earmarked format as follows:

(b) those applicants who have passed the NCLEX or the
state board test pool examination and who have graduated from
a college, university or professional training school located
in:

() Australia;

(i) Canada (except Quebec);

(i) Ireland;

(iv) New Zealand; or

(v) United Kingdom.

Response 3 : The Board agrees that listing the foreign
countries in this rule in alphabetical order in an earmarked
format would make the rule easier to use and to later amend if
appropriate.

Comment 4: Nancy Heyer, RN, notes that the NCSBN recently
added Trinidad and Tobago to the list of countries whose
nursing school graduates are eligible to take the NCLEX
without completing the CGFNS exam and she recommends that
Trinidad and Tobago be added to the list of foreign countries

in ARM 8.32.406(2)(b). Ms. Heyer states that historically the

CGFNS requirement has been deemed obstructive to the licensure
endorsements of persons outside the United States and she is
happy to see progress made in the rules.

Response 4 : The Board agrees that other countries where
nursing education is conducted in English should be considered

for exemption from the CGFNS requirements. While the proposed

rule amendment was under consideration, CGFNS recommended the
addition of Trinidad and Tobago to the list of foreign

countries whose nursing program graduates are exempted from

the CGFNS process. The NCSBN adopted the CGFNS
recommendation.  Therefore, the Board deems inclusion of
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Trinidad and Tobago in its own list of foreign country
exemptions in this rule to be appropriate.

ARM 8.32.412 INACTIVE STATUS

Comment 1: The Montana Nurses' Association and the Montana
Hospital Association supported the proposed amendment.

Response 1 : The Board thanked the commenters for their
comments.

8.32.1401 DEFINITIONS, NEW RULE | (ARM 8.32.1413) PURPOSE OF
STANDARDS OF PRACTICE FOR THE LICENSED MEDICATION AIDE, NEW
RULE Il (ARM 8.32.1414) STANDARDS RELATED TO THE MEDICATION
AIDE'S RESPONSIBILITIES AS A MEMBER OF HEALTH TEAM, NEW RULE
ll_(ARM 8.32.426) GENERAL REQUIREMENTS FOR LICENSURE AS
MEDICATION AIDE and NEW RULE 1V (ARM 8.32.427) GENERAL
REQUIREMENTS FOR MEDICATION AIDE TRAINING PROGRAMS AND
INSTRUCTORS

Comment 1: The Montana Nurses' Association (MNA) supports the
proposed amendment and new rules and appreciates that the
Board worked with a variety of groups on the medication aide
issue and rules. MNA is pleased that the Board was given the
regulatory oversight of medication aides because the Board
understands the role of nurses in assuring patient safety.
MNA believes that the rules reflect an effort to assure
optimum patient care by putting safeguards in place, which are
important due to the significant number of medication errors

that occur in the health care system. The MNA reiterates its
position that while medication aides may be appropriate in
assisted living facilities, the MNA continues to oppose
allowing the administration of medication by this type of
worker in nursing homes and acute care facilities due to the
fragile condition of patients in those settings.

Comment 2: The Montana Hospital Association (MHA) supports
the new rules relating to medication aides and appreciates
having been invited by the Board to collaborate in the
drafting of these rules.

Comment 3: The Montana Health Care Association (MHCA)
supports the proposed New Rules | through IV and all other

rules relating to the medication aides. Assisted living is

the service of choice for many and it is a cost-effective

service. The proposed new rules that allow for administration

of medication by medication aides in assisted living
facilities provide strong protection to residents and keep

more options regarding their care open to the residents. The

rules also allow assisted living facilities to continue to

provide cost-effective services.
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MHCA expressed appreciation for the collaborative approach in
the drafting of the rules that allowed for input from many
sources. MHCA had no suggestions for changes.

Comment 4: Balaly Richardson expressed concern that the
language used in the exam for medication aides not be so
complicated that people without college educations would have
difficulty understanding it. She also expressed concern about

the number of aides that would be required per shift.

Response 1-4 : The committee that reviewed and recommended a
medication aide education program and exam for Board approval
noted that the selected program and exam are in wider use than

others around the country. The committee determined the
selected exam was superior to some others because the content

was more thorough relating to drug interactions and reactions.
Committee members recalled that the exam is written to be
understood by persons with a sixth grade education.

The Board has no jurisdiction over staffing issues and the new
rule does not address staffing issues.

Comment 5: One commenter noted that "opthalmic" was spelled
incorrectly as it should be spelled "ophthalmic™.

Response 5 : The Board thanked the commenter for the
notification of the incorrect spelling and the rule will be
changed accordingly.

4. After consideration of the comments, the Board has
amended ARM 8.32.412, ARM 8.32.425, ARM 8.32.501 and ARM
8.32.502, and has adopted NEW RULES | (ARM 8.32.1413), Il (ARM
8.32.1414), lll (ARM 8.32.426) and IV (ARM 8.32.427), exactly
as proposed.

5. After consideration of the comments, the Board has
amended ARM 8.32.405, ARM 8.32.406 and ARM 8.32.1401 as
proposed, with the following changes (stricken matter
interlined, new matter underlined):

8.32.405 LICENSURE BY ENDORSEMENT (1) through (4)
remain as proposed.

AUTH: 33+—1-13%, 37-1-131 37-8-202, MCA
IMP: 37-1-304, MCA

8.32.406 LICENSURE FOR FOREIGN NURSES (1) through
(2)(a) remain as proposed.

(b) those applicants who have passed the NCLEX or the
state board test pool examination and who have graduated from
a college, university or professional school located in

(i) Australia; '
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(i) _Canada (except Quebec);
(iii)_lreland;

(iv) New Zealand;

(v) _Tobago;

(vi)_Trinidad; or

(vii) United Kingdom.

(3) remains as proposed.

AUTH: 37-1-131, 37-8-202, MCA
IMP: 37-8-101, 37-8-406, 37-8-416, MCA

8.32.1401 DEFINITIONS As used in this sub-chapter, the
following definitions apply:

(1) "Allowable routes" means oral, sublingual, topical,
opthalmie— ophthalmic, otic, nasal, and inhalant methods of
administration, except as otherwise provided by rule.

(2) through (13) remain as proposed.

AUTH: 37-1-131, 37-8-202, MCA
IMP: 37-1-131, 37-8-101, 37-8-102, 37-8-202, 37-8-422, MCA

BOARD OF NURSING
KAREN POLLINGTON, RN, CHAIRMAN

/sl WENDY J. KEATING
Wendy J. Keating, Commissioner
Department of Labor and Industry

/s/ DARCEE L. MOE
Darcee L. Moe
Alternate Rule Reviewer

Certified to the Secretary of State September 27, 2004
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BEFORE THE STATE BOARD OF LAND COMMISSIONERS AND
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT,
amendment of ARM 36.25.128, ) REPEAL AND ADOPTION
repeal of ARM 36.25.129 and )
36.25.130, and adoption of )
new rules | through XVII )
regarding land banking )

TO: All Concerned Persons

1. On July 1, 2004, the Board of Land Commissioners
published MAR Notice No. 36-25-97 regarding the public hearing
on the proposed amendment, repeal and adoption of the above-
stated rules relating to land banking, at page 1452 of the
2004 Montana Administrative Register, issue no. 13.

2. The Board has amended ARM 36.25.128 exactly as
proposed.

3. The Board has repealed ARM 36.25.129 and 36.25.130
exactly as proposed.

4. The Board has adopted New Rules Il (36.25.802), VI
(36.25.807), VIII (36.25.809), IX (36.25.810), X (36.25.811),
Xl (36.25.812), Xl (36.25.813), XIll (36.25.814), XIV
(36.25.815), XV (36.25.816), and XVI (36.25.817) exactly as
proposed.

5. The Board has adopted the following rules as proposed
but with the following changes, stricken matter interlined,
new matter underlined:

NEW RULE | (36.25.801) DEFINITIONS As used in this
subchapter, the following definitions apply, except where the
context clearly indicates otherwise:

(1) through (10) remain as proposed.

(11) "Lessee" means the current lease holder of any

agricultural, grazing, commercial, cabin or home site, or

other surface lease of state trust land.
(11) remains as proposed but is renumbered (12).
(32— (13)__ "Parcel" means one section (640 acres) or less,
that can be identified by legal
description, independent of any other parcel of land, using
documents on file in the records of the county clerk and
recorder's office or in the department's records
(13) through (16) remain as proposed but are renumbered
(14) through (17).

NEW RULE IIl (36.25.803) CONSIDERATIONS IN THE SALE OF

STATE TRUST LAND PURSUANT TO LAND BANKING
(1) through (4) remain as proposed.
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(5) |If the sale of a parcel would extinguish historic
access to adjacent private land, the department shall provide
an opportunity for the landowner to make application to
purchase an easement under 77-1-107, 77-1-130, or 77-2-101,
MCA.
(6) remains as proposed.

NEW RULE 1V (36.25.805) PROCEDURES FOR NOMINATING AND
EVALUATING STATE TRUST LANDS FOR SALE PURSUANT TO LAND BANKING

(1) through (3)(d) remain as proposed.

(e) When a parcel is nominated, the department shall

notify the lessee-ef-the-parcel——— all persons holding a license

on the parcel, and —— the representative of the trust
beneficiary, and the lessee of the parcel if board or
department nominated . Notice to the trust beneficiary must go

to the representative identified for each trust affected by
the proposed sale.

each-neminated-parcel-to-determine-whetherfurtherreviewis——

(5) remains as proposed but is renumbered (4).
{6)— (5) After evaluation of the preliminary review and

the MEPA analysis, T t_he department shall determine whether a
parcel is suitable for sale and report to the board on the
parcel’s suitability for sale.
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(@) If the department determines the parcel is not
suitable for sale, the department may remove the parcel from
nomination and eliminate the parcel from further review
without board approval :

(b) The department shall post the report required by

(4) , including the MEPA analysis, in a dated
notice on the department website or other equivalent
electronic medium. The notice must be posted at least 15 days
before the next meeting of the board.

(c) and (d) remain as proposed.

(e) Any person may appeal to the board the department's
removal of a parcel from nomination within 15 days of the
department posting the report on the website or other
equivalent electronic medium. The board shall place the
appeal on the next available agenda of a regularly scheduled
board meeting no later than 15 days before the meeting.

(f) remains as proposed.

(7) remains as proposed but is renumbered (6).

(8)— (7)_ Upon the department's report to the board under

(4) _, the board shall approve or reject the

proposed sale.

(a) and (b) remain as proposed.

(9) remains as proposed but is renumbered (8).

(36— (9) _ Any person may commission, at that person's own
expense, another appraisal from a list of department approved

appraisers

(a) through (c) remain as proposed.

(11) through (14)(c) remain as proposed but are
renumbered (10) through (13)(c).

(d) all adjacent landowners of record ;

(e) remains as proposed.

() the board_of county commissioners in the county

where ir—which- the parcel is located;

(g) remains as proposed.

(h) any surface lessees by certified mail. The notice
to lessees must include an estimate of costs necessary to
complete the sale if the lessees nominated the parcel

(#5)— (14) If necessary, the department shall conduct a
survey of the parcel or parcels proposed for sale. The
department shall pay for the survey, to be reimbursed by the
appropriate party under ARM 36.25.807(2)(c) or [Rule

VII(7)_ (8)(d)] (36.25.808(7)(d)).
NEW RULE V (36.25.806) REQUIREMENTS FOR LAND BANKING

EARNEST MONEY DEPOSIT(1) remains as proposed.

(2) If the lessee does not submit earnest money within
30 days of notice of availability for sale, the department
shall remove the parcel from nomination unless conominated by

the board or the department
(3) remains as proposed.

NEW RULE VIl (36.25.808) PROCEDURE FOR CONDUCTING STATE

TRUST LAND SALES (1) through (5) remain as proposed.
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(6) In accordance with 77-2-324, MCA, the lessee has the
preference right to match the high bid.

(7) through (7)(c) remain as proposed.

(d) survey, if necessary; and

(e) water rights transfer

(8) and (9) remain as proposed.

(10) If the final bidder who agrees to consummate the
sale fails to comply with the terms of the sale for any
reason, that bidder's bid deposit is forfeit and must be
credited to the land banking fund, after deduction of sale

costs incurred by the department if the department has
returned their bid deposit .

6. The addition of New Rule XVIII (36.25.804) is
necessary because it sets forth a preliminary rule process.
Aspects of New Rule XVIII were taken from New Rule IV and
expanded to create a preliminary review process.

NEW RULE XVIII (36.25.804) PRELIMINARY REVIEW OF PARCELS

BEFORE NOMINATION (1) The department shall conduct a
preliminary review of each parcel prior to nomination to
determine whether further review is warranted. The department
may consider the following factors in the preliminary review:

(a) the parcel produces low income, as calculated by:

(i) high market value and low return on the asset;

(i) high administrative costs relative to other similar
parcels; or

(i) low potential to increase productive capacity of
the land;

(b) whether the parcel is isolated. On a nonisolated
parcel, the department shall describe the existing level of
access;

(c) the parcel's impact on the diversity of the overall
asset portfolio and within its land classification;

(d) the extent of infrastructure, such as roads,
utilities, power, telephone, water, or sewer availability;

(e) the estimated net annual income from the parcel,
based on information in the "Report on the Return on Asset
Value by Trust and Land Office for State Trust Land";

(f) the potential for appreciation or depreciation in
the value of the parcel, based on the best available
information from the local real estate market;

(g) the parcel's potential for development or value-
added activities that complement local and statewide economic
development;

(h) whether and to what degree the sale of the parcel
would affect access to other public lands; and

(i) whether the parcel is adjacent to other public land
or private land under conservation easement, as documented by
current information in the Montana natural heritage program
database or similar source.

(2) Based on the preliminary review, the department will
recommend to the nominator whether the parcel qualifies for
nomination.
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AUTH: 77-1-204, 77-2-308, 77-2-362, MCA
IMP: 77-2-328, 77-2-363, MCA

7. The department has thoroughly considered all comments
received. The comments received and the department’s response
to each follow:

COMMENT 1: Neither DNRC nor the Land Board should sell lands
that are surrounded by other public lands or that are habitat

for threatened and endangered species unless they are
purchased by the adjacent public land agency. DNRC should
strive to work with other public landowners or holders of
conservation easements to protect values of these lands.

RESPONSE 1: New Rule 1li(1) states that the board may only
sell land completely surrounded by other public land if the
board provides compelling reasons for sale.

New Rule IlI(3) states that the board may only sell land that
is determined to be significant for threatened or endangered
species if the board provides compelling reasons for sale.

Section 77-2-306(3), MCA, prohibits sale of state land to the
federal government or to an agency of the federal government,
except for the purposes of building federal facilities and
structures. This limitation does not apply to tribal
governments.

DNRC presently works with the Department of Fish, Wildlife and
Parks to facilitate conservation easements. Section 77-2-
101(1)(e), MCA, limits the scope of agencies and organizations
DNRC can work with to create conservation easements.

COMMENT 2: Trust land provides more than just income to trust
beneficiaries. The wildland resource provides an outdoor
classroom for natural resource education pursuits. To merely
put a cash flow value on the land without assessing its other
values is a disservice to the school trust now and in the
future.

RESPONSE 2: The Montana Environmental Protection Act (MEPA)
process identifies those wildlands with unique or sensitive
resource values, including wildlife and vegetation species,

and archaeological and geological features. Those values are
considered in the decision to retain or dispose of a nominated

parcel.

COMMENT 3: Rule IV should include an assessment of the value
of land proposed for sale by conducting an inventory of soils,
vegetation, wildlife use, presence of sensitive, threatened

and endangered species, mineral characteristics, public use,
recreational use, aesthetic values, cultural values,
surrounding land use, zoning, planning information, weeds,
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roodeair_1 information: water resources, fisheries, wetlands,
and riparian characteristics.

RESPONSE 3: The MEPA analysis takes into account the items
mentioned in Comment 3 and more.

COMMENT 4: There must be a mechanism for public notification
of the MEPA scoping and analysis process as well as an
opportunity for public comment. The rules must contain the
provisions for requesting public input on the nominated
parcels of land and outlining how the public can participate

in the process.

RESPONSE 4: The Land Banking process will be on the DNRC
website and open to public scrutiny. Once a parcel is
nominated for sale or acquisition, it will be posted on the

website concurrent with the initiation of the MEPA scoping
process. The rules require ongoing updating of the status of

any nominated parcel, posting the department report and
recommendation to the board including the MEPA analysis and
other documentation or recommendation by the department to the
board.

The following parties are directly contacted by the department

in the course of a sale or acquisition: lessee, licensee,
beneficiary, Department of Fish, Wildlife and Parks,
Department of Transportation, Department of Environmental
Quality, adjacent landowners of record, and the board of
county commissioners in the county(ies) in which the parcel is
located.

COMMENT 5: How will DNRC and the Land Board factor in market
conditions before selling or purchasing land? Prudent
financial management requires that land be sold only in an
optimum market to get the greatest monetary return for a
particular parcel. Allowing the lessee to nominate a parcel

and determine when the parcel is sold may not be in the best
interest of trust, and is a conflict of interest.

RESPONSE 5: Real estate markets fluctuate with location over
time. While rapid increases in value have occurred in the
western portion of the state in recent years, a slow decline

in prices has occurred in the eastern portion of the state.
Due to the type of land specified by statute that can be sold,
DNRC anticipates that much of the land nominated for sale will
be in the eastern portion of the state. Land prices in this
area vary by location, but generally are flat or depressed.
This results in some state trust land depreciating in value.
Divesting of land decreasing in value, and producing a low
rate of return (for example, minimally productive rangeland
for which the beneficiary receives the minimum grazing rate)
and purchasing more productive land with a higher rate of
return (for example, irrigated agriculture) is a prudent
investment. Real estate investment incorporates both the
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timing of the market and achieving a higher rate of return on
the replacement investment.

COMMENT 6: How do the draft rules fit with the Real Estate
Management Plan? If the Land Banking process has already
identified land for sale, how will the nomination and
evaluation process be consistent with the Real Estate
Management Plan Proposed Environmental Impact Statement.

RESPONSE 6: Land Banking is one tool used to implement the
Real Estate Management Plan. The goals of land banking are
primarily to:

» Consolidate trust land ownership;

* Prudently maximize the sustained rate of return to the
trust;

» Diversification of land holdings to minimize the risk of
loss (diversify the trust land portfolio); and,

* Improve access to trust land.

These goals are consistent with the Real Estate Management
Plan.

Additionally, DNRC is not required to sell every parcel of
land nominated. We can choose among the parcels nominated to
optimize market conditions and return to the trust, thus
achieving the best possible outcome for the trust
beneficiaries and the public.

COMMENT 7: The concept of selling state trust land to
generate revenue to the trust is a flawed concept that will
cost the state money over time. It is best to retain all
state trust land for present and future generations.

RESPONSE 7: The state has had the right to sell state trust
land. However, the proceeds of the sale were required to go
into the permanent trust resulting in a net loss of trust land

acreage. There was no provision to purchase replacement land.

The purpose of the land banking program is to "temporarily
hold proceeds from the sale of trust land pending the purchase
of other land, easements, or improvements for the benefit of
the beneficiaries of the respective trusts"”.

With the advent of land banking in 77-2-361 through 77-2-367,
MCA, it is now possible for the DNRC to sell land and put the
proceeds in the land banking account. The combined funds from
several sales can then be used to purchase higher income
producing parcels, and replace acreage sold.

COMMENT 8: What is the method used to sell land? Why sell
the surface and retain the mineral estate? How will the land
be appraised?
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RESPONSE 8: Trust land will be sold as per 77-2-321, MCA, at
a public, oral auction, which will be advertised for a minimum

of four consecutive weeks prior to the auction (77-2-322,
MCA).

DNRC will advertise trust land to achieve the best possible
price. We have negotiated a link between the DNRC land
banking website and the Montana Association of Realtors (MAR)
website, so all MAR members in the state will have information
about our sale parcels. Other advertising options will be
utilized to achieve the highest possible sale price on a
parcel by parcel basis.

The state is statutorily prohibited from selling the mineral
estate (77-2-304, MCA).

Trust land will be appraised by licensed appraisers. The
appraisers will use the Uniform Appraisal Standards for
Federal Land Acquisition (77-2-364(4), MCA). The minimum bid
will be at or above the appraised value, and set by the Board

of Land Commissioners.

COMMENT 9: Will there be a comprehensive inventory of all
public resources on land prior to sale?

RESPONSE 9: An Environmental Assessment will be prepared for
each parcel prior to sale as per 75-1-201 and 77-1-121, MCA.

COMMENT 10: "Isolated parcel" is not defined in the Draft
Real Estate Management Programmatic Environmental Impact
Statement.

RESPONSE 10: The definition of "isolated parcel” is found in
the Land Banking statute (77-2-361(1), MCA) as "...any state
land not possessing a legal right of access by the public".

COMMENT 11: The four parties that dissented the portion of
rules requiring a written explanation for each finding of "no
impact" on the Checklist Environmental Assessments (Checklist
EA) provided individual testimony at the June 21, 2004 meeting
of the Board of Land Commissioners. They felt it would set a
new standard for Checklist EAs, thus potentially changing the
standard for Checklist EAs across the board, including those
of other state agencies, and those used in other DNRC
decisions.  The Checklist is used to avoid lengthy and
unnecessary explanations of what is and is not an impact. If
every "no impact" requires an explanation, what is the point

of a Checklist EA? If someone wants to know the reason behind
the finding of no impact, they need only to call DNRC. A
suggested solution is to drop the last sentence of Rule V(5).

The dissenting parties were the Montana Association of
Counties, the Montana Wood Products Association, the Montana
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Farm Bureau Federation, and Montana Tech. They did not file a
minority report.

The vote on the issue was 9 to 4, with one abstention.

RESPONSE 11: Under ARM 36.2.525 PREPARATION AND CONTENTS OF

ENVIRONMENTAL ASSESSMENT®L), (2) and (2)(d) provide that
state agencies determine the level of analysis that may take

the form of an environmental assessment checklist and/or as
appropriate, a narrative containing more detailed analysis.

Providing an explanation of "no impact" under an EA checklist
does not change the level of evaluation from a checklist to a
narrative that provides a more detailed analysis. Rather,
requiring an explanation of "no impact” under a checklist EA
provides that reader the rationale leading to a determination
of "no impact".

COMMENT 12: The Montana Wildlife Federation, Skyline's
Sportsman  Association, Montana  Audubon, and Montana
Environmental Information Center share the concern that the
language in RULE IlI(1), (2), and (3) does not provide
adequate guidance to the Board of Land Commissioners regarding
when State lands should not be sold. RULE Il should
discourage — in the strongest terms possible — the sale of any
state lands that are wholly surrounded by public land or
conservation easements, or that would have a significant
impact on threatened or endangered species. The suggested
change of verbiage in Rule Ill, Sections (1), (2), and (3) is:

(1) The board may only sell a parcel to "may not sell a

parcel " that is wholly surrounded by other public land if the
board provides compelling reasons for the sale.
(2) The board may only sell a parcel to "may not sell a

parcel " that is wholly surrounded by land under conservation
easement if the board provides compelling reasons for the
sale.

(3) The board may only sell a parcel to "may not sell a

parcel " that the department, in compliance with the Montana
Environmental Policy Act, determines significant for
threatened or endangered species if the board provides
compelling reasons for sale.

RESPONSE 12: The proposed change in wording was debated at
length by the committee. The final vote on this item was 11

to 2 to have the existing verbiage. Those dissenting filed a

minority report. DNRC feels that the intent of the rule is

clearly that only under very limited conditions may the board

approve a sale, and wanted to keep the overall tone and
language of the rules positive rather than negative (i.e.,

this is what you can do rather than this is what you can't

do).

8. An electronic copy of this notice of amendment,
repeal and adoption is available through the department’s
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website at http://www.dnrc.state.mt.us. The department
strives to make the electronic copy of this notice of
amendment, repeal and adoption conform to the official
version, as printed in the Montana Administrative Register.
However, the department advises that it will decide any
conflict between the official printed version and the
electronic version in favor of the official printed version.

In addition, the department advises that the website might be
inaccessible at times, due to system maintenance or technical
problems.

BOARD OF LAND COMMISSIONERS DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

By: /s/ Karl Ohs By: /s/_Arthur R. Clinch
KARL OHS ARTHUR R. CLINCH
Chair Director

By: /s/ Tommy H. Butler
Tommy H. Butler
Rule Reviewer

Certified to the Secretary of State September 20, 2004.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption

of new rules | through VII, the
amendment of ARM 37.5.304,
37.5.307, 37.47.315, 37.47.601,
37.47.602, 37.47.607 and
37.47.608, and the repeal of

% NOTICE OF ADOPTION,
)
)
|
ARM 37.47.301, 37.47.304, %
)
)
)
)

AMENDMENT AND REPEAL

37.47.609, 37.97.125,
37.100.313 and 37.100.413
pertaining to substantiation of
child abuse and neglect and
fair hearing rights

TO: All Interested Persons

1. On July 22, 2004, the Department of Public Health
and Human Services published MAR Notice No. 37-332 pertaining
to the public hearing on the proposed adoption, amendment and
repeal of the above-stated rules relating to substantiation of
child abuse and neglect and fair hearing rights, at page 1571
of the 2004 Montana Administrative Register, issue number 14.

2. The Department will not be adopting proposed new
rules | through Il at this time.

3. The Department has amended ARM 37.47.315, 37.47.601,
37.47.602, 37.47.607 and 37.47.608 and repealed 37.47.301,
37.47.304, 37.47.609, 37.97.125, 37.100.313 and 37.100.413 as
proposed.

4. The Department has adopted the following rules as
proposed with the following changes from the original
proposal. Matter to be added is underlined. Matter to be
deleted is interlined.

RULE 1V [37.47.610] CHILD PROTECTIVE SERVICES: RIGHT TO
FAIR HEARING TO CONTEST SUBSTANTIATED REPORTS(1) The
subject of a level ene-orleveltwo——— substantiated report may
request a fair hearing unless the circumstances provided in

[RULE-VH}— [RULE VI] ARM 37.47.615 exist. No fair—hearing———
o et b ot el — _
(2) through (6) remain as proposed.

AUTH: Sec. 2-4-201 and 41-3-208 , MCA
IMP: Sec. 2-4-201 ,2-4-612 ,41-3-202 and 41-3-205 , MCA

RULE V [37.47.613] CHILD PROTECTIVE SERVICES: LISTING

OF DETERMINATION IN THE PROTECTION INFORMATION SYSTEM
(1) When the department substantiates a level one or twe

report of child abuse, neglect or exploitation, the department
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will list in its protective services information system, as
provided in ARM 37.47.315, that the report's final
determination is pending. The report will be pending for a
period of 30 days from the date of the department's initial
notice of its substantiation determination.

(2) If, after receiving the initial notice of the
department's level-ene-ertwo——— substantiation, the subject does
not request a fair hearing within the 30 day time period
required by ARM 37.47.610(2), the department will list the
report in its protective services information system as being

substantiated at the-designatedtevel——.

(3) remains as proposed.

AUTH: Sec. 2-4-201 and 41-3-208 , MCA
IMP: Sec. 2-4-201 , 41-3-202 and 41-3-205 , MCA

RULE VI [37.47.615] CHILD PROTECTIVE SERVICES:
EXCEPTIONS TO RIGHT TO FAIR HEARING (1) The subject of a
level-one-ortwo——— substantiated report of child abuse, neglect
or exploitation is not entitled to a fair hearing if:

(a) through (c) remain as proposed.

AUTH: Sec. 2-4-201 and 41-3-208 , MCA
IMP: Sec. 2-4-201 and 41-3-205 , MCA

RULE VII [37.5.118] LEVEL -ONE-ANDTWO — SUBSTANTIATED
REPORTS OF CHILD ABUSE OR NEGLECT: APPLICABLE HEARING
PROCEDURES (1) Hearings contesting levels one—er—twe
substantiated reports of child abuse, neglect or exploitation
are available to the extent provided in ARM 37.47.610. The
procedures specified in ARM 37.5.304, 37.5.307, 37.5.313,

37.5.322, 37.5.325, 37.5.334 and 37.5.337 apply to such
hearings, subject to the limitations specified in ARM
37.47.615.

AUTH: Sec. 2-4-201 and 41-3-208 , MCA
IMP: Sec. 2-4-201 ,2-4-612  and 41-3-202 , MCA

5. The Department has amended the following rules as
proposed with the following changes from the original
proposal. Matter to be added is underlined. Matter to be
deleted is interlined.

37.5.304 DEFINITIONS For purposes of this subchapter,
unless the context requires otherwise, the following
definitions apply:

(1) "Adverse action" means:

(a) through (m) remain as proposed.

(n) a department's level ore—er—twe substantiation
determination of a report of child abuse, neglect or
exploitation under ARM Title 37, chapter 47, subchapter 6.

(2) through (4) remain as proposed.

(5) "Claimant" means:

(a) through (c) remain as proposed.
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(d) a subject of a level one e+tweo substantiated report
of child abuse or neglect; or
(e) through (12)(d) remain as proposed.

AUTH: Sec. 2-4-201 , 41-3-208 | 41-3-1142, 52-2-111, 52-2-
112, 52-2-403, 52-2-704, 52-3-304, 52-3-804, 53-2-201, 53-2-
606, 53-2-803, 53-3-102, 53-3-107, 53-4-111, 53-4-212, 53-4-
403, 53-4-503, 53-5-304, 53-5-504, 53-6-111, 53-6-113, 53-7-
102 and 53-20-305, MCA
IMP: Sec. 2-4-201 , 41-3-202  , 41-3-208 , 41-3-11083, 52-2-
704, 52-2-726, 53-2-201, 53-2-306, 53-2-606, 53-2-801, 53-3-
107, 53-4-112, 53-4-404, 53-4-503, 53-4-513, 53-5-304, 53-6-
111, 53-6-113 and 53-20-305, MCA

37.5.307 OPPORTUNITY FOR HEARING (1) A claimant who is
aggrieved by an adverse action of the department shall be
afforded the opportunity for a hearing as provided in this
chapter.

(a) and (b) remain the same.

(c) A request for a hearing by a claimant must be
received by the department within 90 days after the date of
mailing of notice of the adverse action, except as otherwise
provided in these rules.

(i) A hearing request from a claimant must be received
in writing within 30 days of the date of mailing of notice of
the adverse action regarding:

()(A) and (B) remain as proposed.

(C) a level-ene—ortwo——— substantiated report of child
abuse, neglect or exploitation;

(i) Hearing requests must be mailed or delivered to the
department's Office of Fair Hearings, P.O. Box 202953, Helena,
MT 59620-2953, except hearing requests to contest a level one
oer—two— substantiated report of child abuse, neglect or
exploitation must be mailed or delivered to the Division
Administrator, Department of Public Health and Human Services,
Child and Family Services Division, 1400 Broadway, P.O. Box
8005, Helena, MT 59604-8005.

(d) through (4) remain the same.

AUTH: Sec. 2-4-201 , 41-3-208  , 41-3-1142, 52-2-111, 52-2-
112, 52-2-403, 52-2-704, 52-3-304, 52-3-804, 53-2-201, 53-2-
606, 53-2-803, 53-3-102, 53-4-111, 53-4-212, 53-4-403, 53-4-
503, 53-5-304, 53-6-111, 53-6-113, 53-7-102 and 53-20-305, MCA

IMP: Sec. 2-4-201 , 41-3-202  , 41-3-205 _, 41-3-1108, 52-2-
603, 52-2-704, 52-2-726, 53-2-201, 53-2-306, 53-2-606, 53-2-
801, 53-4-112, 53-4-212, 53-4-404, 53-4-503, 53-4-513, 53-5-
304, 53-6-111, 53-6-113 and 53-20-305, MCA

6. The Department has thoroughly considered all
commentary received. The comments received and the
Department's response to each follow:

COMMENT #1 Regarding Rule I, levels are allowed under 41-3-
202(1), MCA, regarding the Department's ability to assess
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reports of child abuse or neglect, determine the necessary
level of responses required, and determine the time frames in
which the responses should be initiated after receiving
reports. Rule | does not provide how the determination levels
are tied to the levels of responses. Also, the legal
authority for Rule | is not 41-3-205, MCA, which pertains to
confidentiality and disclosure requirements of reports of
child abuse or neglect.

RESPONSE The Department respectfully disagrees, however it
has removed Rule | for other reasons. The rule, along with
Rules Il and Ill, cover determinations, not investigations.

The Department believes 41-3-205(3)(0), MCA, allows it
latitude in disclosing substantiation determinations for
purposes of employment background information because the
statute states that the Department "may" disclose "information

that indicates a risk to children . . . as determined by the
department.” The Department decided to remove Rule | due to
concerns listed under comment #5.

COMMENT #2 The rationale states that Rule Il is needed
because persons who are the subject of deferred substantiation
reports should not lose employment rights. However, 41-3-
203(2), MCA provides: "A person who provides information
pursuant to 41-3-201 that is substantiated by the department

or a person who uses information received pursuant to 41-3-205
that is substantiated by the department to refuse to hire or

to discharge a prospective or current employee, volunteer, or
other person who through employment or volunteer activities
may have unsupervised contact with children is immune from
civil liability unless the person acted in bad faith or with
malicious purpose.”

RESPONSE The Department thanks the commentor for pointing
out 41-3-203, MCA, however it does not believe the statute
applies. The Department aimed to preserve constitutionally-
protected employment rights when it proposed Rule Il. To that

end, the rule pertains to employees or potential employees,

not employers who are covered under 41-3-203, MCA. The
Department decided to remove Rule Il due to concerns listed
under Comment #5.

COMMENT #3 Rules Il and Ill prevent record disclosure in
cases of deferred substantiations, or for certain time periods

for levels one and two reports. The rules cannot supercede
the statutory requirements in Title 41, chapter 3, MCA,
regarding disclosure to the courts and child victims who are
the subjects of the reports.

RESPONSE The Department agrees and thanks the commentor for
identifying this problem, but the Department has removed Rules

[l and Il for other reasons. The intent of the rules was not

to circumvent report disclosures to courts, child victims, or

other persons who are not associated with employment
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background checks and who are authorized to receive reports.
The Department recognizes that the rules do not clarify the
limits on disclosure, and it believes that simple
clarification in the rules before adoption is needed.
However, because of concerns raised in comment #5, the
Department has removed the rules.

COMMENT #4 Rule lll does not appear to comport with the
state constitutional requirement for non-disclosure of public
records only when the demands of individual privacy exceed the
merits of public disclosure.

RESPONSE The Department respectfully disagrees but has
removed Rule Il for other reasons. Atrticle Il, section 9, of

the Montana Constitution provides that the public has the
right to examine documents of all public bodies, including
that of the Department. Article IlI, section 10, of the
Montana Constitution provides for citizens' right to privacy.

Both constitutional rights must be weighed and balanced
against each other. However, reports of child abuse or
neglect are inherently confidential through 41-3-205, MCA.
That statute provides a list of exceptions. The Department's
intent behind Rule 1l was not to circumvent any of the
disclosure provisions in 41-3-205, MCA, and it believes simple
clarification in the rule is needed to address the commentor's
concern. Rule Il was removed due to the issues raised in
comment #5.

COMMENT _#5 Rules 1, II and Ill engraft additional
requirements not contemplated by the state legislature. The
Department further lacks statutory authority to designate
substantiation decisions as deferred determinations or levels
one or two determinations. The statutes in Title 41, chapter

3, MCA, must specifically allow for the classifications.

RESPONSE The Department thanks the commentor for this input,
however it believes it has legal authority for the rules’
enactment. Section 41-3-208, MCA, provides that the
Department may adopt rules to "govern the disclosure” of
records pertaining to child abuse or neglect. No other
requirements are listed in the statute. Also, there is no
statutory definition of "substantiation". Section 41-3-
205(3)(0), MCA, contains permissive language in that the
Department "may" disclose record information about employees
or potential employees who may pose a risk to children as
determined by the department. The Department believes state
case law supports its endeavors seen in Rules | through .

Because of the legal issues raised, Rules | through Il have

been removed, and the Department possibly will revisit the

issue in the future. Mentions of level one and two reports

were removed from ARM 37.5.304, 37.5.307, Rules IV
[37.47.610], V [37.47.613], VI [37.47.615], and VI
[37.5.118].
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Eleanor A. Parker for /sl Gail Gray

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State September 27, 2004.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION
adoption of NEW RULE | )

(44.5.201) regarding the )

filing of certification )

authorities )

TO: All Concerned Persons

1. On August 19, 2004, the Secretary of State published
MAR Notice No. 44-2-125 regarding the proposed adoption of the
above-stated rule at page 1945, 2004 Montana Administrative
Register, issue number 16.

2. The Secretary of State has adopted NEW RULE |
(44.5.201) exactly as proposed.

3. No comments or testimony were received.

4. This rule will be applied retroactively to September
8, 2004.

/sl Bob Brown
BOB BROWN
Secretary of State

/s/ Janice Doggett
JANICE DOGGETT
Rule Reviewer

Dated this 27th day of September 2004.
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council
Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attac hed to agencies
for administrative purposes.
Economic Affairs Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Office of the State Auditor and Insurance Commissioner;
and
» Office of Economic Development.
Education and Local Government Interim Committee:
» State Board of Education;
» Board of Public Education;

» Board of Regents of Higher Education; and

» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law and Justice Interim Committee:

» Department of Corrections; and

» Department of Justice.
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Energy and Telecommunications Interim Committee:
» Department of Public Service Regulation.
Revenue and Transportation Interim Committee:
» Department of Revenue; and
» Department of Transportation.
State Administration, and Veterans' Affairs Interim
Committee:
» Department of Administration;
» Department of Military Affairs; and
» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;
» Department of Fish, Wildlife, and Parks; and
» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
arule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing
address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions: ~ Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,

cont aining notices of rules proposed by agencies,

notices of rules adopted by agencies, and
interpretations of statutes and rules by the

attorney general (Attorney General's Opinions)

and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

Statute 2. Go to cross reference table at end of each
Number and title which lists MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of

existing permanent rules of those executive agencies that have

been designated by the Montana Administrative Pr ocedure Act for
inclusion in the ARM. The ARM is updated through June 30, 2004.

This table includes those rules adopted during the period July

1, 2004 through September 30, 2004 and any propo sed rule action
that was pending du ring the past six-month period. (A notice of

adoption must be published within six months of the published

notice of the proposed rule.) This table does not, however,

include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 2004, this
table, and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule, and the page number at which the action is published

in the 2003 and 2004 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number.

ADMINISTRATION, Department of, Title 2

[ &I Trust Company Examination Fees - Required Bond
Amounts for the Licensing of Escrow Businesses,
p. 1179, 1947, 2276

[-1X Definitions - Education Provider Requirements -
Table Funding - License Transfers and Renewals -
Letters of Credit and Surety Bonds - Revocation,
Suspension or Surrender of Licenses - Complaint
Process - Montana Mortgage Broker and Loan
Originator Licensing Act, p. 524, 1133

2.21.121 and other rules - Sick Leave, p. 770, 1321

2.21.801 and other rules - Sick Leave Fund, p. 2027

(Public Employees' Retirement Board)

2.43.421 Uniformed Services Employment and Reemployment Right
Actof 1994 (USERRA) and the Receipt of Service When
Called to Perform Duty in the Uniformed Service,
p. 2480, 561

2.43.437 and other rule - Purchasing Active and Reserve
Military Service, p. 2484, 563

2.43.1002 and other rules - Investment Guidelines for the
Defined Contribution Retirement Plan, p. 533, 1131

2.43.1802 and other rule - Investment Guidelines for the
Deferred Compensation Plan, p. 537, 1132
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AGRICULTURE, Department of, Title 4

[-X Alternative Dispute Resolutions of Seed Contract
Disputes, p. 1543, 2102

4.3.101 and other rules - Rural Development Loans, p. 1088,
1469

4.4.301 and other rules - Hail Insurance, p. 152, 565

4.6.103 and other rules - Montana Potato Research and

Development Program, p. 692, 1209
4.10.201 and other rules - Pesticide Certification, p. 2031
4.13.1001A Grain Laboratory Fee Schedule, p. 1181, 1470

STATE AUDITOR, Title 6

6.6.503 and other rules - Medicare Supplements - Medicare
Select Full Coverage - Separability - Purpose,
p. 2125, 313, 1017

6.6.1906 Operating Rules for the Montana Comprehensive Health
Association, p. 2123

6.6.8501 and other rules - Viatical Settlements, p. 1877

(Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for New
Classifications for Social Services Operations and
Bottling Operations, p. 1874, 2045

COMMERCE, Department of, Title 8

8.99.401 and other rules - Definitions Concerning
Microbusiness Development Corporations - Job
Investm ent Act - Science and Technology Development,
p. 2792, 566

8.119.101  Tourism Advisory Council, p. 774, 1382

(Board of Housing)

8.111.409 Cash Advances, p. 1096, 1612

8.111.502 and other rules - Loans Made from Temporary
Assistance for Needy Families (TANF) Housing
Assistance Funds, p. 363, 1142

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.7.101 and other rules - School Finance and Transportation,
p. 1255, 1613

10.16.3136 Special Education Professional Staff Qualifications,
p. 1099, 1383

(Board of Public Education)

10.51.102 Board Membership, p. 695, 1755

10.55.907 Distance, Online, and Technology Delivered Learning,
p. 157, 719

10.55.909  Student Records, p. 1659, 2277

10.57.201 and other rules - Educator Licensure, p. 1661

19-10/7/04 Montana Administrative Register



-2421-

(Montana State Library)
10.102.5102 Allocation of Funding between Federa tions and Grant
Programs, p. 608, 1210

FISH, WILDLIFE, AND PARKS, Department of, Title 12

(Fish, Wildlife, and Parks Commission)
I Hunting Season Extensions, p. 1887

[-X11 River Recreation, p. 1436

12.3.120 Hunter Safety Requirements, p. 540, 1322

12.11.640 No Wake Zone on the Swan River, p. 2 348, 2679, 1019
(Department of Fish, Wildlife, and Parks and the Fish, Wildlife,

and Parks Commission)

[-XI Translocation of Prairie Dogs, p. 370, 1756

12.9.204 Lone Pine Game Preserve, p. 1101, 1552
ENVIRONMENTAL QUALITY, Department of, Title 17

17.36.345 Subdivisions - Adoption by Reference of Department
Circular DEQ-4, p. 1345

17.40.206  and other rules - Water and Wastewater Operators -
Certification - Fees, p. 543, 1143, 1619

17.50.215 Junk Vehicle - Disposal of Junk Vehicles through
State Disposal Program, p. 885

17.50.802 and other rules - Septage Cleaning and Disposal -
Cesspool, Septic Tank and Privy Cleaners, p. 2350,
698

17.56.502 and other rules - Underground Storage Tanks -
Release Reporting, Investigation, Co nfirmation, and
Corrective Action Requirements for T anks Containing
Petroleum or Hazardous Substances, p. 1, 379, 1391

(Board of Environmental Review)

17.8.102 and other rules - Air Quality - Incorporation by
Reference of Current Federal Regulations and Other
Materials into Air Quality Rules, p. 2801, 724

17.8.504 and other rules - Air Quality - Registration of
Certain Air Contaminant Sources Including Non-
metallic Mineral Processing Plants, p. 1359

17.8.505 and other rule - Air Quality - Air Quality Operation
Fees - Open Burning Fees, p. 1355
17.24.301 and other rules - Montana Strip and Underground Mine

Reclamation Act, p. 777

17.30.502 and other rules - Water Quality - Water Use
Classifications - Department Circular WQB-7,
p. 2808, 725, 1617

17.30.702  and other rule - Water Quality - Defining Nutrient
Reducing Subsurface Wastewater Treatment Systems,

p. 387, 1384

17.30.716  and other rules - Water Quality - Incorporation by
Reference of DEQ-4 as It Pertains to Water Quality,
p. 1347
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17.50.410 Solid Waste - Annual Operating License Required,
p. 700, 1949

TRANSPORTATION, Department of, Title 18

(Transportation Commission)
18.6.202 and other rules - Outdoor Advertising, p. 2126

[-VI Acceptance and Use of Electronic Records and
Electronic Signatures, p. 1891

18.8.101 and other rules - Motor Carrier Services Regulations
for Overdimensional Vehicles and Loads, p. 1558

18.9.302 and other rules - Posting a Bond by Certain Fuel Tax
Licensees - Other Fuel Tax Reporting Requirements,
p. 1553, 2278

CORRECTIONS, Department of, Title 20

[-VI Establishment of the Eastmont Chemical Dependency
Treatment Program in Glendive, Montana, for Fourth
Offense DUI Offenders, p. 1897

20.9.103 and other rule - Youth Placement Com mittee, p. 547,
1471

(Board of Pardons and Parole)
I Training of Board of Pardons and Parole Members,
p. 239, 1186, 1621

JUSTICE, Department of, Title 23

[-111 Criminal Justice Information, p. 888, 1105, 1950
|-

X Implementing an Act Enhancing Enforcement of the
Tobacco Product Reserve Fund Act, 16 -11-501 through
16-11-512, MCA, p. 703, 1323
23.5.101 and other rules - Incorporate Amendm ents to Federal

Regulations Pertaining to Motor Vehicle Standards
Previously Incorporated by Reference in Current
Rules -  General Revisions to Clarify Scope of Rules,
p. 2816, 1021

23.7.101A and other rules - NFPA 1 Uniform Fire Code, p. 17,
634, 728

23.10.101 List of Precursors to Dangerous Drugs, p. 1903

LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are listed in
alphabetical order following the department rules.

I Safety and Health in Mines Other than Coal Mines,
p. 1906

I Abatement of Renewal Fees, p. 1292, 2286

24.17.127 Prevailing Wage Rates for Public Works Projects -
Building Construction Services - Heavy and Highway
Construction Services, p. 1286, 1780
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24.21.414  Adoption of Wage Rates for Certain Apprenticeship
Programs, p. 1289, 1785

24.29.902 and other rules - Workers' Compensation Assessments,
p. 2681, 645, 1023

24.30.102 and other rules - Occupational Safety Matters in
Public Sector Employment, p. 1909

24.301.131 and other rules - Building Codes - Boilers -
Pressure Vessels, p. 2695, 571

24.301.138 and other rules - Energy Conservation - Building
Codes, p. 1375, 2103

42.17.501 and other rules - Transfer from the Department of

Revenue - Unemployment Insurance Tax Matters,
p. 2149

(Board of Barbers and Cosmetologists)

[-XXXVII and other rules - Licensure, Fees and Regulation of
Barbers, Cosmetologists, Electrologists,
Estheticians and Manicurists under the New Board of

Barbers and Cosmetologists - Board of Barbers -
Board of Cosmetologists - Interim Rule, p. 1666

(Board of Chiropractors)

24.126.301 and other rules - Definitions - Fee Schedule -
Unprofessional Conduct - Display of License -
Purpose of the Board, p. 169, 729

(Board of Dentistry)
24.138.301 and other rules - Definitions - Fee Schedule -

Dental Hygiene Local Anesthetic Agent Certification
- Application to Convert an Inactive Status License
to an Active Status License - Grounds for Denial of

a License - Dentist Licensure by Credentials for
Specialists - Reinstatement of a License for Non-
payment of Renewal Fee - Licensure of Retired or
Nonpracticing Dentist or Dental Hygienist for
Volunteer Service, p. 1189, 1955

(Board of Funeral Service)

24.147.302 and other rules - Definitions - Fee Schedule -
Crematory Facility Regulation - Licensure as a
Crematory Operator - Licensure as a Crematory
Technician - Perpetual Care and Maintenance Fund
Reports - Audit Expenses, p. 709, 1622

(Board of Hearing Aid Dispensers)
24.150.510 Allowable Dispensing Fees, p. 1372

(Board of Landscape Architects)
24.153.403 Fee Schedule, p. 1449, 2287

(Board of Medical Examiners)

24.156.625 and other rules - Unprofessional Conduct - Emergency
Medical Technician Licensure, p. 1841, 188, 731
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(Board of Nursing)

8.32.405 and other rules - Licensure by Endorsement -
Licensure for Foreign Nurses - Inactive Status -
Fees - Grounds for Denial of License - License
Probation or Reprimand of a Licensee - Definitions -
Licensure of Medication Aides, p. 1277

8.32.1118 and other rule - Nursing Education Accrediting
Bodies - Nurse's Role in Cosmetic Procedures,
p. 2359, 641

(Board of Nursing Home Administrators)
8.34.415 and other rule - Renewals - Continuing Education,
p. 2138

(Board of Occupational Therapy Practice)

8.35.101 and other rules - Transfer from the Department of
Commerce, p. 2280

8.35.407 and other rule - Fees - Abatement of Renewal Fees,
p. 1107

(Board of Plumbers)
8.44.101 and other rules - Transfer from the Department of
Commerce, p. 1472

(Board of Professional Engineers and Land Surveyors)

24.183.702 and other rules - Classification of Experience for
Profess ional Engineer Applicants - Classification of
Experience for Land Surveying Applicants - Branch
and Project Offices, p. 1296

24.183.1001 Form of Corner Records, p. 1567

(Board of Psychologists)

8.52.101 and other rules - Transfer from the Department of
Commerce, p. 2282

8.52.624 and other rules - Record Retention - Defined
Professional Relationships of Psychologists -
Foreign-educated Psychologists, p. 611, 1474

(Board of Public Accountants)

8.54.410 and other rules - Fees - Examinations, p. 161, 643

8.54.422 and other rules - Examinations and Professional
Quality Monitoring - Composition of the Screening
Panel, p. 2142

(Board of Radiologic Technologists)
-1V Radiologist Assistants - Scope of Practice -
Supervision - Adoption of a Code of Ethics, p. 892

(Board of Real Estate Appraisers)
24.207.402 Adoption of USPAP by Reference, p. 2830, 732

(Board of Respiratory Care Practitioners)
24.213.301 and other rules - Definitions - Fee Schedule -
Guidelines for Conscious Sedation - Abatement of

19-10/7/04 Montana Administrative Register



-2425-

Fees - Qualifications to Perform Certain Procedures,
p. 2492, 568

(Board of Social Work Examiners and Professional Counselors)
8.61.101 and other rules - Transfer from the Department of
Commerce, p. 1477

(Board of Speech-Language Pathologists and Audiologists)
8.62.101 and other rules - Transfer from the Department of
Commerce, p. 2284

(Board of Veterinary Medicine)
8.64.402 and other rules - Fee Schedule - Animal Euthanasia
Technicians and Agencies, p. 619, 1324

LIVESTOCK, Department of, Title 32

[ &1 Branding and Inspection, p. 1112, 1397

32.2.403 Diagnostic Laboratory Fees, p. 2047

32.3.224 and other rule - Bison Imported into Montana,
p. 715, 1326

32.6.712 Food Safety and Inspection Service for Meat and
Poultry, p. 35, 576

(Board of Horse Racing)

32.28.502 and other rules - Annual License Fees - Racing
Secretary - Chart Companies - Duties of the Licensee
- Programs - Owner and Breeder Bonuses - Jockey
Incentive Award Program, p. 38, 733

32.28.601 and other rules - General Provisions - Starters -
Valets, p. 897, 1327

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

[-XXIX Complete and Correct Application, Department
Actions, and Standards Regarding Water Rights -
Definitions, p. 2163

36.23.101 and other rules - Purpose - Definitions - Use of the
State Revolving Fund - Application - Evaluation of
Projects  and Applications - General Obligation Bonds
- Revenue Bonds - Special Improvement Districts -
Loans to Disadvantaged Municipalities - Other Types
of Bonds or Additional Security or Covenants for
Municipalities - Covenants Regarding Facilities
Financed by Loans - Fees - Evaluation of Financial

Matters and Commitment Agreement - R equirements for
Disbursing of Loan - Terms of Loan and Bonds,
p. 1714, 2288

36.24.102 and other rules - Definitions and Construction of
Rules - Fees - Evaluation of Financial Matters and
Commitment Agreement - Disbursing of Loan, p. 1730,
2291
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(Board of Land Commissioners and the Department of Natural
Resources and Conservation)
36.25.128 and other rules - Land Banking, p. 1452

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

[-LXXVI Outdoor Behavioral Program, p. 903, 1818, 1960

37.5.123 and other rules - Child and Adult Care Food Program
(CACFP) Administrative Review Procedures, p. 2841,
577

37.5.304 and other rules - Substantiation of Child Abuse and
Neglect - Fair Hearing Rights, p. 1571

37.30.101 and other rules - Montana Vocational Rehabilitation
Financial Standard, p. 1115, 1789

37.36.101 and other rules - Montana Telecommun ications Access

Program (MTAP), p. 2833, 1398

37.40.302 and other rules - Nursing Facilities - Swing-bed
Hospitals, p. 994, 1479

37.40.406 and other rules - Medicaid Reimbursement of
Hospitals, p. 2580, 482, 650

37.47.301 and other rules - Centralized Intake System for
Reporting  Child Abuse and Neglect, p. 253, 550, 1793

37.49.112 IV-E Foster Care Eligibility:  Living with a
Specified Relative, p. 1735, 2292

37.70.106 and other rules - Low Income Energy Assistance
Program (LIEAP), p. 2200

37.70.110 and other rules - Low Income Energy Assistance
Program (LIEAP), p. 395, 1026

37.78.102 and other rules - Temporary Assistance for Needy
Families (TANF), p. 977, 1482

37.79.101 and other rules - Children's Health Insurance Plan
(CHIP), p. 2503, 330, 1027

37.83.805 and other rules - Medicaid Restricted Card Program -
Passport to Health Program, p. 1201, 1624

37.85.212 Resource Based Relative Value Scale (RBRVS)
Reimbursement, p. 964, 1488

37.85.501 and other rules - Informal Dispute Resolution and
Sanctions, p. 295, 736

37.86.1102 Outpatient Drugs, Requirements, p. 628, 1127, 1489

37.86.1506 Home Infusion Therapy Services Reimbursement,

p. 258, 750
37.86.3806 and other rules - Case Management Services for
Children at Risk of Abuse and Neglect, p. 971, 1404

37.88.101 and other rules - Reimbursement of Inpatient
Psychiatric Hospitals, p. 2725, 1328, 1625

37.106.312 Minimum Standards for All Health Care Facilities:
Blood Bank and Transfusion Services, p. 1917

37.106.313 Minimum Standards for All Health Care Facilities -
Communicable Disease Control, p. 2750, 582

37.106.2801 and other rules - Minimum Standards for Assisted
Living Facilities, p. 261, 1146

37.108.507 Components of Quality Assessment Activities,
p. 1128, 1406
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PUBLIC SERVICE REGULATION, Department of, Title 38

[-VIll
[-XIlI

38.2.5001
38.3.402

38.5.301
38.5.1111
38.5.3403

Utility Implementation of Rate Changes and Billing
Practices, p. 1742

Energy Utility Service Standards, p. 1750
Transportation of High-Level Radioactive Waste and

Transuranic Waste, p. 407, 1628

and other rules - Protective Orders -
Confidential Information, p. 1595

and other rule - Motor Carrier Protestant Filing
Requirements - Motor Carrier Application Fees,
p. 1739

and other rules - Municipality-Owned Utilities,
p. 1746

and other rule - Guarantee in Lieu of Deposit for
Utility Service, p. 1748

Operator Service Providers, p. 1744

Protection of

REVENUE, Department of, Title 42

[ &1

-Vl
42.4.103
42.9.101
42.12.104
42.15.112
42.15.601
42.15.802

42.16.101
42.17.101

42.18.106

42.19.401
42.20.620

42.20.625
42.21.113

42.24.214
42.26.302
42.31.101

Montana Administrative Register

Capital Gain Credit, p. 2098
First-Time Home Buyers, p. 422, 1033

and other rules - Personal Income Taxes, Credits,
Incentives, and Exemptions, p. 429, 1965

and other rules - Pass-through Entities, p. 1919

and other rules - Liquor Licensing, p. 1303

and other rules - Personal Income Taxes, p. 2213

and other rules - Medical Savings Accounts for
Personal Income Taxes, p. 551, 1974

and other rules - Taxation of Family Education
Savings Accounts, p. 414, 1031

and other rules - Personal Income Taxes, p. 2251

and other rules - Business and Estimated Payment
Taxes, p. 2054

and other rules - Annual Appraisal P
for Qualified Disabled Veterans for
p. 2264

and other rules - Extended Property Tax Assistance
Program and Other Property Tax Rules, p. 45, 490

and other rules - Industrial, Centrally Assessed and
Agricultural Property, p. 1313, 2106

and other rule - Property Taxes, p. 557, 1211

and other rules - Personal, Industrial and Centrally
Assessed Property Tax Trend Table Updates, p. 2077

Corporation Taxes and Multi-state Tax Commission,
p. 51, 1035

and other rules - Waters-Edge Election for
Multinational Corporations, p. 70, 1034

and other rules - Cigarette and Tobacco Taxes,
p. 1925

lan - Exemption
Property Taxes,
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SECRETARY OF STATE, Title 44

I Filing for Certification Authorities, p. 1945
(Commissioner of Political Practices)

44.12.101A and other rules - Lobbying - Regulation of Lobbying,
p. 463, 1979
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