MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 21

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The Notice Section contains
state agencies' proposed new, amended, or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The Rule Section
contains final rule notices which show any changes made since
the proposal stage. All rule actions are effective the day
after publication of the adoption notice unless otherwise
specified in the final notice. The Interpretation Section
contains the attorney general's opinions and state declaratory
rulings. Special notices and tables are found at the end of
each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL

In the matter of the proposed repeal )
of ARM 2.59.801, 2.59.802, 2.59.803, )
2.59.804, 2.59.805, 2.59.806, )
)
)

2.59.807 and 2.59.808 related to NO PUBLIC HEARING

foreign capital depositories CONTEMPLATED
TO: All Concerned Persons
1. On December 16, 2005, Department of Administration,

Division of Banking and Financial Institutions, proposes to
repeal the above-stated rules for Title 32, Chapter 8, MCA,
relating to foreign capital depositories.

2. The Department of Administration, Division of Banking
and Financial Institutions, will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Division of Banking and Financial
Institutions no later than 5:00 p.m. on December 1, 2005, to
advise us of the nature of the accommodation that you need.
Please contact Christopher Romano, Division of Banking and
Financial 1Institutions, P.O. Box 200546, Helena, Montana
59620-0546; telephone (406) 841-2928; TDD (406) 444-1421;
facsimile (406) 841-2930; e-mail to cromano@mt.gov.

3. The Division of Banking and Financial Institutions
proposes to repeal the following rules:

2.59.801 AUTHORITY, PURPOSE AND SCOPE: DEFINITIONS which
can be found on page 2-6031 of the Administrative Rules of
Montana.

AUTH: 32-8-107, MCA

IMP: 32-8-107, 32-8-201, 32-8-202, 32-8-203 and 32-8-
205, MCA

2.59.802 ANNUAL REGULATION FEES which can be found on
page 2-6032 of the Administrative Rules of Montana.

AUTH: 32-8-107, MCA

IMP: 32-8-205, MCA

2.59.803 EXAMINATIONS which can be found on page 2-6035
of the Administrative Rules of Montana.

AUTH: 32-8-301, MCA

IMP: 32-8-303, MCA

2.59.804 CRITERIA FOR KNOW-YOUR-CUSTOMER POLICY which can
be found on page 2-6036 of the Administrative Rules of
Montana.

AUTH: 32-8-301, MCA

IMP: 32-8-301, MCA
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2.59.805 CRITERIA FOR ANTT-MONEY LAUNDERING COMPLTIANCE
which can be found on page 2-6037 of the Administrative Rules
of Montana.

AUTH: 32-8-301, MCA

IMP: 32-8-301, 32-8-309, 32-8-314, and 32-8-501, MCA

2.59.806 QUARTERLY AND ANNUAL REPORTS which can be found
on page 2-6038 of the Administrative Rules of Montana.

AUTH: 32-8-301, MCA

IMP: 32-8-308, MCA

2.59.807 SUSPICIOUS ACTIVITY REPORTS which can be found
on page 2-6039 of the Administrative Rules of Montana.

AUTH: 32-8-301, MCA

IMP: 32-8-301 and 32-8-309, MCA

2.59.808 OTHER REPORTS REQUIRED which can be found on
page 2-6040 of the Administrative Rules of Montana.

AUTH: 32-8-301, MCA

IMP: 32-8-301, 32-8-308 and 32-8-315, MCA

Reasonable Necessity: The Division of Banking and Financial
Institutions is proposing to repeal all of these rules in
Title 32, Chapter 8, MCA, because in the 2005 Regular Session,
the Fifty-Ninth Legislature enacted House Bill 223, which
repealed the Foreign Capital Depository Act. House Bill 223
eliminated the authority for and provisions governing the
operation of a foreign capital depository. The bill passed
and the statutes supporting these zrules were repealed on
October 1, 2005. Therefore, these rules are no longer
applicable and should be repealed.

4. Concerned persons may present their data, views or
arguments concerning the proposed action in writing to Mark
Prichard, Legal Counsel, Division of Banking and Financial
Institutions, P.O. Box 200546, Helena, Montana 59620-0546;
faxed to the office at (406) 841-2930; e-mailed to
mprichardemt.gov, and must be received no later than December
12, 2005.

5. If the Division receives requests for a public
hearing on the proposed repeal from either 10% or 25,
whichever i1s less, of those who are directly affected by the
proposed repeal, from the appropriate administrative rule
review committee of the legislature, from a governmental
agency or subdivision or from an association having no less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be
less than 25 persons based on zero licensees in this program.

6. An electronic copy of this Notice of Public Hearing
on Proposed Repeal 1is available through the Department’s
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website on the World Wide Web at
http://www.discoveringmontana.com/doa/banking, under
"administrative rule notices." The Department strives to make

the electronic copy of this Notice conform to the official
version of the Notice as printed in the Montana Administrative
Register, but advises all concerned persons that in the event
of a discrepancy between the official printed text of the
Notice and the electronic version of the Notice, only the
official printed text will Dbe considered. In addition,
although the Department strives to keep its website accessible
at all times, concerned persons should be aware that the
website may be unavailable during some periods, due to system
maintenance or technical problems and that a person’s
technical difficulties in accessing or posting to the e-mail
address do not excuse late submission or comments.

7. The Division of Banking and Financial Institutions
maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this division.
Persons who wish to have their name added to the mailing list
shall make a written request which includes the name and
mailing address of the person to receive notices and specifies
that the person wishes to receive notices regarding division
rulemaking actions. Such written requests may be mailed or
delivered to Christopher Romano, Division of Banking and
Financial Institutions, 301 S. Park, Suite 316, P.O. Box
200546, Helena, Montana 59620-0546; faxed to the office at
(406) 841-2930; emailed to cromano@mt.gov, or may be made by
completing a request form at any rules hearing held by the
Division of Banking and Financial Institutions.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

By: /s/ Janet R. Kelly
Janet R. Kelly, Director
Department of Administration

By: /s/ Dal Smilie
Dal Smilie, Rule Reviewer
Department of Administration

Certified to the Secretary of State October 31, 2005.
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BEFORE THE COMMUNITY DEVELOPMENT DIVISION
AND THE BUSINESS RESOURCES DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION

In the matter of the proposed )
adoption of a new rule )
pertaining to the administration )
of the 2006-2007 Federal )
Community Development Block )
Grant (CDBG) Program )

TO: All Concerned Persons

1. On December 15, 2005, at 1:30 p.m., a public hearing
will be held in Room 226 of the Park Avenue Building, 301
South Park Avenue, Helena, Montana, to consider the adoption
of a new rule pertaining to the administration of the 2006-
2007 Federal Community Development Block Grant (CDBG) Program.

2. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. TIf you wish to request an
accommodation, contact the Community Development Division no
later than 5:00 p.m. on December 8, 2005, to advise the
Division of the nature of the accommodation that you need.
Please contact Gus Byrom, Community Development Division, 301
South Park Avenue, P.0O. Box 200523, Helena, Montana 59620-
0523; telephone (406) 841-2777; Montana Relay 1-800-253-4091;
TDD (406) 841-2702; facsimile (406) 841-2771; e-mail to
gbyrom@mt .gov.

3. The proposed new rule provides as follows:

NEW RULE T TINCORPORATION BY REFERENCE OF RULES FOR THE
ADMINTSTRATTION OF THE 2006-2007 CDBG PROGRAM (1) The
department of commerce adopts and incorporates by reference
each of the following, published by it as rules for the
administration of the CDBG program:

(a) the Montana Community Development Block Grant
Program 2007 Application Guidelines for Housing and Public
Facilities Projects;

(b) the Montana Community Development Block Grant
Program 2006 Application Guidelines for Housing and Public
Facilities Planning Grants;

(c) the 2006 Application Guidelines for the Community
Development Block Grant Economic Development Program;

(d) the Montana Community Development Block Grant
Economic Development Program 2006 Application Guidelines for
Planning Projects; and

(e) the Montana Community Development Block Grant
Program 2006-2007 Grant Administration Manual.
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(2) The materials incorporated by reference in (1)
relate to the following:

(a) policies governing the program;
requirements for applicants;
procedures for evaluating applications;
procedures for local project start up;
environmental review of project activities;
procurement of goods and services;
financial management;
protection of civil rights;
fair labor standards;

(j) acquisition of property and relocation of persons
displaced thereby;

(k) administrative considerations specific to public
facilities, housing and neighborhood renewal and economic
development projects;

(1) project audits;

(m) public relations;

(n) project monitoring; and

(o) planning assistance.

(3) Copies of the materials adopted by reference in (1)
may be obtained from the Department of Commerce, Community
Development Division, 301 South Park Avenue, P.O. Box 200523,
Helena, Montana 59620-0523 or from the Department of Commerce,
Business Resources Division, 301 South Park Avenue, P.0O. Box
200505, Helena, Montana 59620-0505.

(b
(
(
(
(
(
(
(1

-H-JQ DO QO

AUTH: 90-1-103, MCA
IMP: 950-1-103, MCA

REASON: It is reasonably necessary to adopt this new
rule because the federal regulations governing the state's
administration of the 2006-2007 CDBG program and 90-1-103,
MCA, require the Department to adopt rules to implement the
program. Local government entities must have these
application guidelines before the entities may apply to the
Department for financial assistance under the CDBG program.
The Application Guidelines describe the federal and state
requirements with which local governments must comply in order
to apply for CDBG funds. The Grant Administration Manual is
primarily a restatement and explanation of existing federal
and state statutory and regulatory requirements, as well as
additional departmental requirements, with which local CDBG
recipients must comply in administering their CDBG projects.
The Manual includes sample forms and letters, checklists, and
explanatory text to help local government officials comply
with the variety of requirements that apply to economic
development, housing, and public facility projects.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the
Community Development Division, 301 South Park Avenue, P.O.
Box 200523, Helena, Montana, 59620-0523, by facsimile to (406)
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841-2771; or to the Business Resources Division, 301 South
Park Avenue, P.O. Box 200505, Helena, Montana 59620-0505, by
facsimile (406) 841-2731, to be received no later than 5:00
p.m., December 22, 2005.

5. Gus Byrom has been designated to preside over and
conduct this hearing.

6. An electronic copy of this Notice of Proposed
Adoption is available through the Department's site on the
World Wide Web at www.commerce.mt.gov. The Department strives
to make the electronic copy of this Notice conform to the
official version of the Notice as printed in the Montana
Administrative Register, but advises all concerned persons
that in the event of a discrepancy between the official
printed text of the Notice and the electronic version of the
Notice, only the official printed text will be considered. 1In
addition, although the Department strives to keep its website
accessible at all times, concerned persons should be aware
that the website may be unavailable during some periods, due
to system maintenance or technical problems and that a
person's technical difficulties in accessing or posting to the
e-mail address do not excuse late submission of comments.

7. The Community Development Division and Business
Resources Division maintain a list of interested persons who
wish to receive notices of rulemaking actions relating to the
CDBG program. Persons who wish to have their name added to
this list may make a written request which includes the name
and mailing address of the person to receive notices and
specifies that the person wishes to receive notices regarding
all CDBG administrative rulemaking proceedings. The request
may be mailed or delivered to the Community Development
Division, 301 South Park Avenue, P.O. Box 200523, Helena,
Montana 59620-0523 or by facsimile to (406) 841-2771, or to
the Business Resources Division, 301 South Park Avenue, P.O.
Box 200505, Helena, Montana 59620-0505 or by facsimile to
(406) 841-2731 or by completing a request form at any rules
hearing held by the agency.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.
COMMUNITY DEVELOPMENT DIVISION
BUSINESS RESOURCES DIVISION
DEPARTMENT OF COMMERCE

By: /s/ ANTHONY PREITE
ANTHONY PREITE, DIRECTOR
DEPARTMENT OF COMMERCE

By: /s/ G. MARTIN TUTTLE
G. MARTIN TUTTLE, RULE REVIEWER

Certified to the Secretary of State, October 31, 2005
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

In the matter of the )
proposed amendment of ARM )
10.6.101, 10.6.103, 10.6.104, )
10.6.105, 10.6.108, 10.6.119, )
10.6.122, 10.6.123, 10.6.124 )
and 10.6.127 regarding school )
controversies )

TO: All Concerned Persons

1. On December 7, 2005 at 9:00 a.m. a public hearing
will be held in the Superintendent's conference room of the
OPI building at 1227 11lth Avenue, Helena, Montana, to consider
the amendment of the above-stated rules relating to school
controversies.

2. The State Superintendent will make <reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the State Superintendent's office no
later than 5:00 p.m. on November 28, 2005, to advise us of the

nature of the accommodation that you need. Please contact
Beverly Marlow, Legal Division, P.O. Box 202501, Helena, MT
59620-2501, e-mail: bemarlowemt.gov, telephone: (406) 444-

3172, TDD number: (406) 444-0235, FAX: (406) 444-2893.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

10.6.101 SCOPE OF RULES (1) remains the same.
(a) All matters ecentestedbefore appealed to the county
transportation committee shall be governed by these rules of

controversy. It shall be the duty of the county
superintendent, as chairperson of the county transportation
committee, to 4imsu¥re ensure compliance. All references made

in this chapter to the county superintendent as to the
procedure on these school rules shall also include the county
transportation committee where appropriate.
(b) Bue—precess—hearings—mandated—by—the Family—and
. ) . {11 ] 3 ] ]

e} All controversies arising under any other provision
of Mentana—taw—or—federal—taw Title 20, MCA for which a
procedure for —resolving controversies 1s not expressly
prescribed shall be governed by these rules.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend the rules in Title 10, Chapter 6 to clarify
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and eliminate inconsistencies and confusion in the school
controversy/appeals process. The language in (1) (b) and (c)
has Dbeen eliminated as an extension of authority not
authorized by 20-3-107, MCA.

10.6.103 INITIATING SCHOOL CONTROVERSY PROCEDURE PROCESS

(1) remains the same.

(2) A school controversy contested case shall Dbe
commenced by filing a notice of appeal with the county
superintendent and the parties within 30 days after the final
decision of the gevefﬁiﬁg—aﬁ%hefi%y board of trustees of the
school district is made. The date of filing shall be
determined to be the date the notice is delivered to the
county superintendent or, if mailed, the date the notice is
deposited in the U.S. mail as evidenced by the postmark date.
Notice of appeal shall be served on the parties by certified

mail or personal delivery. Respondent shall file a written
reply to the notice of appeal within 10 business days of
receipt.

(3) remains the same.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

10.6.104 JURISDICTION (1) through (2) remain the same.

(3) The county superintendent may determine that he/she
does not have jurisdiction or the power to act anrd—therefore
render—sueh determination and retura sueh notice—and order—to
theappealting party over a particular matter. In this event,
the county superintendent shall enter an order dismissing the
appeal for lack of jurisdiction. The county superintendent,
upon after making the determination ef—preper TFurisdietion
and—proper that the matter is a contested case pursuant to the
provisions of this chapter and that he/she has jurisdiction,
shall hear the appeal and take testimony in order to determine
the facts related to the contested case.

(4) remains the same.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

10.6.105 COMMENCEMENT OF ACTION/REQUIREMENTS OF THE
NOTICE OF APPEAL (1) through (2) remain the same.

(3) The notice of appeal shall Dbe signed by the
petitioner and/or his/ther the petitioner's representative.

(4) remains the same.
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AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

10.6.108 COUNTY SUPERINTENDENT'S PREHEARING PROCEDURE -
FORMULATING ISSUES (1) through (3) remain the same.

(4) Irdividuat—privaey- County superintendents shall
insure ensure the privacy of matters Dbefore them as is
required by law. Parents maintain the right to waive their
right of confidentiality and privacy in the hearing and may
request that the hearing be open to the public. The county
superintendent shall also provide or allow an opportunity for
the minor to be present at the hearing upon request of the
parent or guardian.

(5) Leoeatieon—ef —hearing- The county superintendent
shall conduct the hearing in a location stipulated to by all
parties and the county superintendent. In the event of
disagreement, the county superintendent will make the final
determination.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

10.6.119 FINAL ORDER (1) remains the same.

(a) Findings of fact shall be based exclusively on the
evidence and on matters officially noticed.

(b) through (2) remain the same.

(3) County transportation ecommitteer- In the case of an
appeal to the county transportation committee, after hearing,
the committee shall meet and vote in open session whether to
grant or deny the appeal er—reguest—for econsideration. The
members of the majority shall appoint one member to prepare
findings of fact, conclusions of law and order which shall
then be adopted at an open meeting of the transportation
committee and signed by all members of the majority. Any
member of the minority may put the reasons for his/her vote in
writing, and this shall be made part of the record.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

MAR Notice No. 10-6-114 21-11/10/05



-2139-

10.6.122 APPELLATE PROCEDURE - NOTICE OF APPEAL - FILING

(1) An appeal shall be taken by filing a notice of
appeal with the state superintendent of public instruction.
The date of filing shall be the date of actual delivery to the
office of the state superintendent. amd—a A copy of such
notice of appeal shall be served on the with parties and the
county superintendent. Failure of any party to take any step
other than the timely filing of a notice of appeal does not
affect the wvalidity of the appeal but is grounds for such
action as the state superintendent deems appropriate, which
may include dismissal of the appeal.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

10.6.123 APPELLATE PROCEDURE - CONTENTS OF THE NOTICE OF
APPEAL (1) through (1) (e) remain the same.

(f) the signature of the petitioner and/or histher the
petitioner's representative;

(g) remains the same.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State Superintendent
proposes to amend this zrule for the reasons set forth
following ARM 10.6.101 above.

10.6.124 APPELLATE PROCEDURE - TRANSMISSION OF RECORD

(1) Upon receipt of a copy of the notice of appeal to
the state superintendent of public instruction, the county
superintendent shall transmit the record along with a
certified docket listing the contents of the record. The
record shall contain all items identified in ARM 10.6.118
including a +ranseribed transcript of the proceedings. Such
records shall be transmitted to the state superintendent
within 20 days upern following receipt of the notice of appeal
to—the —state —superintendent unless otherwise ordered by the

state superintendent.

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State
Superintendent proposes to amend this rule for the reasons set
forth following ARM 10.6.101 above.

10.6.127 APPELLATE PROCEDURE - TIME (1) remains the
same.
(2) The decision of the superintendent of public
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instruction shall be rendered within 96—days a reasonable time
after the case has Dbeen deemed submitted by the state

superintendent. Parties—shall —be—mnoetified—by—+the—state
. : e o i ] . ] Lol ]

AUTH: Sec. 20-3-107, MCA
IMP: Sec. 20-3-107, MCA

Statement of Reasonable Necessity: The State
Superintendent proposes to amend this rule to provide more
flexibility during times when it is not possible to meet the
90 day deadline. The Superintendent intends to render
decisions within 90 days, however, this amendment will provide
flexibility during such times as the legislative session when
it may be impossible to meet the 90 day deadline.

4. Concerned persons may present their data, wviews or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted by mail
to the Superintendent of Public Instruction, P.0O. Box 202501,
Helena, Montana 59620-2501, or by e-mail to opirules@mt.gov
and must be received no later than 5:00 p.m. on December 8,
2005.

5. Catherine K. Warhank, OPI Chief Legal Counsel, has
been designated to preside over and conduct the hearing.

6. The State Superintendent of ©Public Instruction
maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by the State
Superintendent. Persons who wish to have their name added to
the list shall make a written request which includes the name
and mailing address of the person to receive notices and
specifies that the person wishes to receive notices regarding
school controversies or other school related rulemaking
actions. Such written request may be mailed or delivered to
Legal Division, Office of Public Instruction, P.0O. Box 202501,
Helena, Montana 59620-2501, faxed to the office at (406) 444-
2893, or may be made by completing a request form at any rules
hearing held by the Superintendent of Public Instruction.

7. The bill sponsor requirements of 2-4-302, MCA, do
not apply. The requirements of 20-1-501, MCA, have Dbeen
fulfilled. Copies of these rules have been sent to all tribal

governments in Montana.
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/s/ Linda McCulloch
Linda McCulloch
State Superintendent

of Public Instruction

/s/ Catherine K. Warhank
Catherine K. Warhank
Rule Reviewer

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION AND AMENDMENT

In the matter of proposed
adoption of New Rules I, II,
and IITI, and the amendment of
ARM 18.8.101, 18.8.207,
18.8.415, 18.8.422, 18.8.431,
18.8.504, 18.8.508, 18.8.5104A,
18.8.511A, and 18.8.517
concerning the Motor Carrier
Services regulations for over
dimensional and overweight
vehicles and loads

NO PUBLIC HEARING
CONTEMPLATED

—_— — — — S ~— ~—

TO: All Concerned Persons

1. On January 13, 2006, the Department of Transportation
proposes to adopt and amend the above-stated rules.

2. The Department of Transportation will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative

accessible format of this notice. If you require an
accommodation, contact Dan Kiely in the Department no later
than 5:00 p.m., December 1, 2005, to advise us of the nature

of the accommodation you need. Please contact Motor Carrier
Division, Department of Transportation, P.O. Box 4639, Helena,
MT 59604-4639; telephone (406) 444-7638; TDD (406) 444-7696;
fax (406) 444-9263; or e-mail mdtmcscontact@mt.gov.

3. The rules proposed to be adopted provide as follows:

NEW RULE T MAXTIMUM ALLOWABLE WEIGHT ON THE NONINTERSTATE

(1) Maximum allowable weights allowed for wvehicle
combinations hauling divisible loads and operating on
applicable noninterstate highways cannot exceed a gross
vehicle weight and single, tandem or tridem axle weights as
described in 23 CFR 658, appendix C, April 1, 2004 edition.
Information pertaining to the US Code of Federal Regulation
(CFR) may be obtained by contacting the Office of the Federal
Register, 800 North Capitol Street, Northwest, Suite 700,
Washington, DC 20001; phone (202) 741-6000.

(2) A department weight analysis of the highway
infrastructure will determine the maximum gross weight and
axle weights allowed on applicable noninterstate. The maximum

gross weight and axle weights may be less than those allowed
in 23 CFR 658, appendix C, April 1, 2004 edition.

(3) If periodic, subsequent analyses of any portion of
the applicable noninterstate indicate unanticipated
deterioration of the infrastructure, lower axle weights and
gross weight may be required at the discretion of the
department.
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(4) Lower weights may be required during periods of
seasonal deterioration as authorized in 61-10-108, MCA.
(5) Permits will be issued for the weights in 23 CFR

658, appendix C, April 1, 2004 edition, for the same permit
types and under the same fee schedule that is provided in 61-
10-125, MCA and subchapter 6 of this chapter.

(6) Sections (1) through (5) apply only to noninterstate
highways specified in 61-10-107 (1), MCA.

AUTH: 61-10-155, MCA
IMP: 61-10-107, 61-10-108, 61-10-121 and 61-10-125, MCA

REASON: The 59th Legislature enacted Chapter 342, which
allows increased weights on a 10-mile section of Highway 93
near the US/Canadian border. Chapter 342 also requires the
department to adopt rules that will implement the provisions
of the legislation. The department will conduct a study to
establish the higher weights that will be allowed and will
implement a periodic review process to monitor the highway and
structures for signs of deterioration that may result from the
higher weights and what reduction in weight will be required
to prevent further deterioration of the Thighway and

structures. In no event will the allowable weights be in
excess of those provided at 23 CFR 658, appendix C, April 1,
2004 edition. These provisions are necessary to protect the

existing road and to enhance traffic safety.

NEW RULE II OVERWEIGHT TERM PERMITS (1) An excess axle
weight term permit cannot be issued to a vehicle configuration
for 25,000 pounds, 30,000 pounds, 35,000 pounds or 40,000
pounds until a vehicle weight analysis has been conducted by
the department. The permit must be approved and issued by the
MCS Helena office.

(2) A vehicle configuration that can be permitted only
under a route analysis cannot be issued a term excess axle
weight permit. The permit can be issued for a single trip

only, for a route specified on the permit.

AUTH: 61-10-155, MCA
IMP: 61-10-121 and 61-10-125, MCA

REASON: The rule is necessary to explain the process for
obtaining term overweight permits that is required in 61-10-
125, MCA.

NEW RULE TITT VEHICLE WEIGHT ANALYSTS AND ROUTE ANALYSTIS

(1) A vehicle weight analysis as defined in subchapter 6
of this chapter is issued for a specific vehicle
configuration, axle spacings, axle weights and gross weight.
The analysis 1is transferable only to an identical vehicle
configuration. If there 1is any change 1in the wvehicle
configuration, axle spacings, axle weights or gross weight,
the analysis is invalid and a new vehicle weight analysis must
be requested by the permittee. When obtaining a permit for a
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vehicle operated under a vehicle analysis, it 1is the
responsibility of the permittee to provide a copy of the
analysis for reference. The permittee must carry a copy of the
vehicle weight analysis in the assigned vehicle and be able to
produce it for inspection by an officer.

(2) A route analysis as defined in subchapter 6 of this
chapter is a one-time-only approval for a specific wvehicle
configuration, axle spacings, axle weights, gross weight and

route of travel. A route analysis must be requested each time
there is a change of axle weights, vehicle configuration, or a
new route of travel is required. Only the Helena MCS office

is authorized to issue permits for a wvehicle configuration
operating under the conditions of a route analysis.

AUTH: 61-10-155, MCA
IMP: 61-10-121 and 61-10-125, MCA

REASON: The rule is necessary to explain the two
different types of vehicle weight analyses, what information
is required before an analysis can be issued and what types of
overweight permits can be issued for each analysis type.

4. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

18.8.101 DEFINITIONS (1) through (13) remain the same.

(14) A vehicle weight analysis or weight analysis is an
approval issued by the department for an overweight wvehicle
configuration to be issued an overweight permit under the
requirements of 61-10-125, MCA, and subchapter 6 of ARM Title
18, chapter 8.

(15) A route analysis 1s a route-specific approval
issued by the department for an overweight vehicle
configuration to be issued an overweight permit under the
requirements of 61-10-125, MCA, and subchapter 6 of ARM Title
18, chapter 8.

AUTH: 61-10-155, MCA
IMP: 61-3-711, 61-3-712, 61-3-713, 61-3-714, 61-3-715,
61-3-716, 61-3-717, 61-3-718, 61-3-719, 61-3-720, 61-3-721,
61-3-722, 61-3-723, 61-3-724, 61-3-725, 61-3-726, 61-3-727,
61-3-728, 61-3-729, 61-3-730, 61-3-731, 61-3-732, 61-3-733,
61-10-107, 61-10-121, and 61-10-125, MCA

REASON: Sections (14) and (15) define the types of
weight analyses that are provided by the department to allow
commercial motor carriers to meet requirements of, and to
obtain, overweight permits as provided in 61-10-125, MCA.
These terms are used in other places in the rules and it is
necessary to define them.

18.8.207 PAYMENT OF FEES (1) Full registration fees
for motor Wvehicles subject to staggered registration through
the International Registration Plan (IRP) must be remitted alt
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fees at the time of registration. Fees may not be remitted
quarterly, semi-annually or monthly.
(2) Full registration fees for semi-trailers and

trailers subject to permanent registration through the IRP
must be remitted at the time of registration.

(3) Semi-trailers and trailers may be registered through
the IRP only if they are used in an interstate operation and
the registered owner has one or more motor vehicles registered
through the IRP.

(4) For purposes of this rule, the definitions of motor
vehicle, semi-trajiler and trailer are the same as the
definitions in 61-1-101, MCA.

AUTH: 61-3-716, MCA
IMP: 61-3-721 and 61-3-729, MCA

REASON: The  amendment is necessary to provide
clarification to motor carriers who register motor wvehicles
and trailers under the International Registration Plan (IRP).

18.8.415 MONTHLY - OQUARTERLY G.V.W. FEES (1) through
(5) remain the same.

AUTH: 61-10-155, MCA
IMP: 61-10-209, MCA

REASON: Sections (6) and (7) have been stricken because
they are informational only. Only dealers and county
treasurers issue temporary (registration) stickers.

18.8.422 TEMPORARY TRIP PERMITS (1) through (5) (b)
remain the same.
(c) non-resident wvehicles traveling on Montana trip

permits are not required to purchase Montana license plates—;

(d) and (e) remain the same.

(f) two axle wvehicles not exceeding 26,000 pounds
licensed in an international registration plan Jjurisdiction
unless required by a reciprocal agreement;

(g) wvehicle or combination of vehicles not exceeding
26,000 pounds gross vehicle weight licensed in an
international—registratien—plan IRP jurisdiction unless
required by a reciprocal agreement;

(h) and (6) remain the same.

(7) Dpornoppltication toan M S—~enforcement—officer—or
a—highway patrol—officer—a trip permitmay be—extended The

department of transportation, motor carrier services division
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may authorize an extension of a trip permit up to 15 days for
the following reasons:

(a) a delay due to mechanical breakdown,—er—hazardeus
conditions—eor up—teo—3I5days; er

(b) remains the same but is renumbered (d).
(b) hazardous conditions;

(c) any other circumstances beyvond control of the
permittee that result in a delay; or

(8) remains the same.

AUTH: 61-10-155, MCA
IMP: 61-10-211, 61-10-212, 61-10-213 and 61-10-214, MCA

REASON : Amendments are necessary to add the additional
reasons for a permit extension.

18.8.431 MAXTMUM ALILOWABLE WETGHT (1) The maximum
allowable gross weight allewed for wvehicle combinations
hauling divisible 1loads i1s 131,060 pounds. Vehicles and

vehicle combinations hauling divisible loads must comply with
the federal bridge formula found in 61-10-107, MCA unless
otherwise provided for in statute, federal regulations or
department rules.

(2) The maximum allowable gross weight allewed for
vehicle combinations hauling divisible 1loads and operating
under the e i i i

. ; ]. Il Y E E T . 7

n n provisions of 23 CFR
658, appendix C, April 1, 2004 edition, is 137,800 pounds.

AUTH: 61-10-155, MCA
IMP: 61-10-107, MCA

REASON:: Amendments are necessary for clarification and
uniformity. Prior to the passage of Chapter 342 by the 59th
Legislature, the maximum gross vehicle weight was determined
by the bridge formula in 61-10-107, MCA. The one exception
was the provision in 23 CFR 658, appendix C, April 1, 2004
edition, which 1lists specific requirements of the Montana-
Alberta MOU. Chapter 342 allows increased weights on a 10-
mile section of Highway 93 near the US/Canadian border and
requires the department to adopt rules (see new rule I) that
will implement the provisions of the legislation, including
establishing maximum weights and a review process to assure
the safety of the infrastructure at the greater weights.

18.8.504 DURATION OF PERMIT (1) through (1) (c) remain
the same.

(2) Term permits issued on financial stationery or
computer generated permits are valid from January 1 through
December 31. Term permits issued on the apportioned

registration (cab card) to Montana based vehicles 1licensed

under the ZInternatieonal Registratien—Plan—{(IRP}, expire with
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the registration and are valid only for a long combination
vehicle but not a triples or 100 foot doubles combination as
defined in statute. Term permits issued under regional permit
agreements are valid for a maximum of one year and expire on a
date determined by the rules of the agreement. A term permit
may only be issued to a power unit which is properly licensed
with Montana.

AUTH: 61-10-155, MCA
IMP: 61-10-101, 61-10-102, 61-10-103, 61-10-104, 61-10-
106, 61-10-107, 61-10-108, 61-10-109, 61-10-110, 61-10-113,
61-10-121, 61-10-122, 61-10-123, 61-10-124, 61-10-125, 61-10-
126, 61-10-127, 61-10-128, 61-10-129, 61-10-130, 61-10-141,
61-10-142, 61-10-143, 61-10-144, 61-10-145, 61-10-146, 61-10-
147, and 61-10-148, MCA

REASON: The amendment provides clarification about the
types of vehicle combinations that can be permitted on the
registration cab card.

18.8.508 SELF-ISSUING PERMIT (1) Upon payment of fees,
trip or term self-issuing special permits may be obtained from
the Helena motor carrier services office for excess width,
height, weight, and length provided the dimensions or weights
do not require special approval, a vehicle weight analysis or
a route analysis. These permits shall be completed for use as
needed by the purchaser.

(2) and (3) remain the same.

AUTH: 61-10-155, MCA
IMP: 61-10-101, 61-10-102, 61-10-103, 61-10-104, 61-10-
106, 61-10-107, 61-10-108, 61-10-109, 61-10-110, 61-10-113,
61-10-121, 61-10-122, 61-10-123, 61-10-124, 61-10-125, 61-10-
126, 61-10-127, 61-10-128, 61-10-129, 61-10-130, 61-10-141,
61-10-142, 61-10-143, 61-10-144, 61-10-145, 61-10-146, 61-10-
147, and 61-10-148, MCA

REASON: The amendment provides clarification about the
types of permits that may be self-issued by a motor carrier.

18.8.510A REGULATIONS AND EQUIPMENT FOR FLAG VEHICLES

(1) remains the same.

2y The £ biel ¥ oL Lo ,

movement~-
(3) through (5) remain the same but are renumbered (2)
through (4).

AUTH: 61-10-155, MCA
IMP: 61-10-101, 61-10-102, 61-10-103, 61-10-104, 61-10-
106, 61-10-107, 61-10-108, 61-10-109, 61-10-110, 61-10-113,
61-10-121, 61-10-122, 61-10-123, 61-10-124, 61-10-125, 61-10-
126, 61-10-127, 61-10-128, 61-10-129, 61-10-130, 61-10-141,
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61-10-142, 61-10-143, 61-10-144, 61-10-145, 61-10-146, 61-10-
147, and 61-10-148, MCA

REASON:: Section (2) pertains to the operation of flag
vehicles, not the equipment that is required. The section was
stricken, reworded for clarification and moved to another rule
in this chapter.

18.8.511A WHEN FLAG VEHICLES ARE REQUIRED (1) Unless
otherwise specified in statute or this chapter, Fflag vehicles
are required for vehicles operating under special permit i1if
one or more of the following conditions apply:

(a) through (2) remain the same.

(3) If a vehicle or load is not required to have a flag
vehicle for interstate travel, and the permitted load is not
subject to ARM 18.8.602, no flag vehicle is required for a
radius of two miles of an interstate interchange.

(4) Flag vehicles must be within 1,000 feet of the
permitted vehicle or load.

AUTH: 61-10-155, MCA
IMP: 61-10-101, 61-10-102, 61-10-103, 61-10-104, 61-10-
106, 61-10-107, 61-10-108, 61-10-109, 61-10-110, 61-10-113,
61-10-121, 61-10-122, 61-10-123, 61-10-124, 61-10-125, 61-10-
126, 61-10-127, 61-10-128, 61-10-129, 61-10-130, 61-10-141,
61-10-142, 61-10-143, 61-10-144, 61-10-145, 61-10-146, 61-10-
147, and 61-10-148, MCA

REASON:: The amendment provides clarification and
eliminates apparently conflicting requirements contained in
other rules. It has been suggested that flag vehicles should
be required to be a substantial distance in front of the
permitted vehicle. This suggestion is not being followed
because of the loss in safety benefits if the flag vehicle is
too far in front of the permitted wvehicle.

18.8.517 SPECIAL VEHICLE COMBINATIONS (1) A "gpecial
vehicle combination" is a truck-trailer-trailer combination of
vehicles or truck tractor-semitrailer-trailer-trailer
combination of wvehicles as defined in statute and in 23 CFR
658, appendix C, April 1, 2004 edition.

(2) through (11) remain the same.

(12) Every special vehicle combination operated under an
oversize permit shall be covered by insurance of not less than

-  obilits o —damage S1
million combined single limit bodily injury and property
damage liability per occurrence unless a greater amount is
required by state or federal law or regulations.

(13) through (20) remain the same.

AUTH: 61-10-129, MCA
IMP: 61-10-121 and 61-10-124, MCA
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REASON:: The amendment to (1) clarifies what type of
vehicle combination qualifies as a "special vehicle
combination" for purposes of this rule. The amendment to (12)

is to assure uniformity with language in ARM 18.8.801.

5. Concerned persons may submit their data, wviews or
arguments concerning the proposed actions in writing to Dan
Kiely at the Montana Department of Transportation, 2701
Prospect Ave, P.O. Box 4639, Helena, MT 59604-4639; Fax: (406)
444-9263; or E-mail: mdtmcscontact@mt.gov. Any comments must
be received no later than December 9, 2005.

6. If persons who are directly affected by the proposed
actions wish to express their data, views and arguments orally
or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments they have to Dan Kiely at the Montana
Department of Transportation, 2701 Prospect Ave, P.0O. Box
4639, Helena, MT 59604-4639; Fax: (406) 444-9263; or e-mail:
mdtmcscontact@mt.gov. A written request for hearing must be
received no later than December 8, 2005.

7. If the agency receives requests for a public hearing
on the proposed actions from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
actions; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision
or agency; or from an association having not 1less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 2,300
based on 23,000 companies or individuals who have permit
accounts.

8. The Department of Transportation maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the 1list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices proposed by the Administration Division,

Aeronautics Division, Highways and Engineering Division,
Maintenance Division, Motor Carrier Services Division, or
Rail, Transit and Planning Division. Such written request may
be mailed or delivered to Montana Department of

Transportation, Legal Services, 2701 Prospect Ave, P.0O. Box
201001, Helena, MT 59620-1001; Fax: (406) 444-7206; or e-
mailed to lmanley@mt.gov or may be made by completing a
request form at any rules hearing held by the department.

9. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been fulfilled.
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DEPARTMENT OF TRANSPORTATION

/s/ James Currie
James Currie
Deputy Director

/s/ Lyle Manley
Lyle Manley, Attorney
Rules Reviewer

Certified to the Secretary of State, October 31, 2005.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
AERONAUTICS DIVISION, BOARD OF AERONAUTICS
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED ADOPTION

In the matter of the
proposed adoption of new
rules I through XIII on the
aeronautical grant and loan
program and the pavement
preservation grant program

)
)
)
)
)
)

TO: All Concerned Persons

1. On December 8, 2005, at 1:00 p.m., a public hearing
will Dbe held in the Auditorium of the Department of
Transportation building, 2701 Prospect Ave., Helena, Montana
to consider the adoption of the above-stated rules.

2. The Department of Transportation will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Aeronautics Division no later than
5:00 p.m. on December 1, 2005, to advise the Division of the
nature of the accommodation that you need. Please contact
Sheila Pfeifer, Aeronautics Division, P.O. Box 200507, Helena,
Montana, 59620-0507; telephone (406) 444-2506, TDD 1-800-335-
7592; facsimile (406) 444-2519; e-mail to spfeiferemt.gov.

3. The proposed new rules provide as follows:

NEW RULE T POLICY AND DPURPOSE OF AERONAUTICAL GRANT AND
LOAN PROGRAM (1) In the interest of fostering and promoting
aviation and aeronautical purposes within Montana, the Montana
department of transportation offers aeronautical grants and
loans to eligible public sponsors as allowed in 67-1-301, MCA.
The aeronautics division oversees and administers this
program. The program may provide cost sharing grants and low
interest loans for any aeronautically related project. The
Montana aeronautics board, whose members are appointed by the
governor’s office, has sole authority on the annual awarding
of grant and loan monies. A portion of general aviation and
airline gas tax revenues generated within the state of Montana
provides the principal funding for this program.

AUTH: 67-2-102, MCA
IMP: 67-1-301, 67-1-304, 67-1-306, and 67-1-307, MCA

REASON : This new rule is reasonably necessary because
Title 67, Chapter 1, Part 3, MCA requires the Dboard of
aeronautics to establish procedures for the awarding of grants
and loans. Section 67-1-301, MCA, provides for the collection
of a 4-cents-a-gallon tax imposed on aviation fuel, under
which percentages are disbursed by the department of
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transportation aeronautics division and the governor-appointed
board of aeronautics. The proposed rule provides a brief
explanation of the existence of the program and explains the
program in the context of the monies set aside for
aeronautically related projects.

NEW RULE TIT DEFINITIONS (1) "Aeronautically related
projects" means airport development or improvement projects,
or projects which provide navigational aids, safety
improvements, weather reporting services, and other

aeronautical services for airports and landing fields and for
the state’s airways.

(2) "Grant" means an amount of money paid by the board
from the aviation and airline gas tax state special revenue
fund to an eligible recipient for aeronautically related
projects, which does not require repayment of funds.

(3) "Loan" means an amount of money temporarily paid by
the board from the aviation and airline gas tax state special
revenue fund to an eligible recipient for aeronautically
related projects, which requires repayment of the full amount
at the interest rate and term set by the board.

(4) "Pavement preservation grant" means a grant awarded
by the Dboard with highest priority to primary commercial
service airports for the specific purpose of maintaining and
preserving those pavements utilized by air carrier operations.

(5) "Primary commercial service ailrport" means any
airport that enplanes 10,000 or more scheduled passengers per
year.

AUTH: 67-2-102, MCA
IMP: 67-1-301, MCA

REASON:: The proposed new rule will provide definitions
of words and phrases which are used throughout the rules, but
which are not already defined in statute at 67-1-101, MCA.
The definitions will aid applicants and the public in
ascertaining whether they are eligible for an aeronautic
project loan or grant and what types of aeronautic projects
are eligible for the program.

NEW RULE TTT ELIGIBLE APPLICANTS (1) Any state
agency, local government, municipality or airport authority
within the state of Montana is eligible to submit an
application for aeronautical grant or loan monies.

(a) Federal entities are ineligible for grant or loan
monies.

(b) Private persons, private corporations, and private
entities are ineligible for grant or loan monies.

AUTH: 67-2-102, MCA
IMP: 67-1-301, MCA

REASON : The proposed rule 1is reasonably necessary to
establish eligibility requirements as set forth in 67-1-301,
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MCA, and the definitions found at 67-1-101, MCA.
"Municipality" and T"airport authority" have the meanings
already set forth in statute at 67-1-101, MCA. The proposed
rule will also clarify that federal entities and private
entities are not eligible, as the statute does not grant
authority for loans or grants to those entities.

NEW RULE IV GENERAL TERMS AND CONDITIONS (1) All grant
or loan monies awarded under this program must be utilized
specifically for aviation or aeronautically related projects.
The proposed projects will be detailed in an application
submitted by a public sponsor, on a form provided by the
board. The applicant 1is responsible for retaining and
providing documentation to ensure all monies received under
the program are spent as applied for within the application.

(2) Grants may be awarded for up to 50% of an
applicant’s share of total project cost when that same project
is also receiving any assistance from federal sources.

(3) Grants may be awarded for up to 100% of an
applicant’s total project cost when that same project is not
receiving any assistance from federal sources.

(4) Loans may be provided for up to and including 100%
of an applicant’s share of total project cost regardless of
assistance from federal sources.

(5) Loans will be provided for a period of ten years and
amortized wusing the fixed principal method. Interest
repayment rates for loans are one half of federal prime
lending rate of the first week of January of the preceding
fiscal year for which the loan is provided. Interest will be
compounded annually. Repayments are made annually and are due
in full, or prorated as necessary, by the last day of February
of each year. Successful applicants have the option of paying
off their loans in full at any time after payment of award
without additional interest or penalty.

(6) A recipient of a grant or loan must retain all
records of transactions and disbursements of grant or loan
monies for a period of three years after completion of the
project for which the grant or loan was awarded. By accepting
a grant or 1loan, a recipient agrees that wupon reasonable
notice, the state of Montana may audit the records supporting
the acquisition and disbursement of the grant or loan monies.

AUTH: 67-2-102, MCA
IMP: 67-1-301, 67-1-304, 67-1-306, and 67-1-307, MCA

REASON : The proposed rule 1s reasonably necessary
because 67-1-301, MCA, states the aeronautics board shall
establish procedures for disbursements of the monies. Section
67-1-301, MCA, specifically authorizes the establishment by
the board of interest rates. The proposed rule will comply
with statutory mandates to establish procedures for awarding
of grants or loans and establish interest rates charged on
loans.
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NEW RULE V APPLICATION PROCESS, FEES AND DEADLINES

(1) Official grant and loan applications will be sent to
the manager of record of every eligible state airport no later
than the last Friday in October. Grant or loan applicants

shall submit applications to the Montana aeronautics division
to be received or postmarked no later than the fourth Friday
in November. These deadlines may be subject to change by the
aeronautics division after official notification of any change
in the deadline that 1s ©posted on the department of
transportation’s website and sent to the official manager of
record of every eligible airport.

(2) Official grant and loan applications, any required
supplemental information, or additional program guidelines and
help may also Dbe obtained by contacting the Montana

aeronautics division. Applications and any required
supplemental information must be submitted to the Montana
Aeronautics Division, Airports/Airways Bureau, P.O. Box
200507, Helena, MT 59620-0507. The division may request

additional information if warranted after initial application
review.

(3) There is no fee for any part of the application or
review process.

(4) After the application submission deadline, the
aeronautics division will review, organize and disseminate all
applications to the Dboard. The applicant 1is solely
responsible for any incomplete, improperly edited or erroneous
information submitted as part of the application.

AUTH: 67-2-102, MCA
IMP: 67-1-301, 67-1-304, and 67-1-307, MCA

REASON: The proposed rule is reasonably necessary to set
forth a formal application process and requirements. Due to
frequent changes to federal rules that impact aeronautical
projects, the official application and supplemental
information required by sponsors may require changes or
updates from year to year. The proposed rule therefore allows
the aeronautics division and the board to provide an official
application form, which can be updated with new changes or new
information requirements as often as necessary. Although
infrequent, application and submission deadlines may change
due to changes in federal regulations which directly impact
the timing of grant and loan applications. The proposed rule
sets forth a procedure if deadlines must be changed in any
given application period.

NEW RULE VI EVALUATION, REVIEW AND SELECTION (1) After
the final submission deadline for applications, each board
member will independently review each application prior to the
board meeting.

(2) The board will hold an annual public grant and loan
review meeting. Notice for the meeting will be in accordance
with state law. The board may allow applicants, supporters or
opponents to speak or provide for a presentation regarding
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applications during the meeting. The board will review and
discuss applications and vote on disbursement of grant and
loan monies during the public meeting.

(3) Priorities shall Dbe given to applications as
follows:
(a) Projects which are specifically related to airports

and airport development will be given highest priority when
evaluating applications for aeronautically related projects.

(b) Projects located at primary commercial service
airports will be given 1lower priority than other eligible
alrport projects when evaluating applications for

aeronautically related projects due to primary commercial
service airports’ higher priority in receiving aeronautics
pavement preservation monies granted under a separate
administrative grant program outlined in [New Rule XII].

(4) The board may offer applicants amounts higher or
lower than the amounts requested in the applications. The
board may offer grants in place of loans and vice versa.

AUTH: 67-2-102, MCA
IMP: 67-1-301, 67-1-304, 67-1-306, and 67-1-307, MCA

REASON : The proposed rule 1is reasonably necessary to
establish evaluation, review and selection procedures and
priorities. The new rule will allow the applicants and the
public to better understand and comply with board procedures
in awarding grants and loans. The proposed rule will also
outline Dboard priorities in evaluating loan and grant
applications for aeronautically related projects, with a
comparison to offsetting priorities for the pavement
preservation grant program outlined later in the

administrative rules.

NEW RULE VIT TERMS AND CONDITTIONS OF SUCCESSFUL
APPLICANTS (1) Successful applicants will receive approved
monies after the start of the appropriate fiscal vyear for
which the money was approved.

(2) All grant or loan offers will expire and all grant
or loan payments must be disbursed by the end of the fiscal
year for which they were approved, unless the Montana

aeronautics board has approved an extension for the offer.
All requests for extension shall be submitted to the Montana
aeronautics division to be received or postmarked no later
than the third Friday in May. This deadline may be subject to
change by the aeronautics division after official notification
of any change in deadlines 1is posted on the department of
transportation’s website and sent to all affected grant or
loan offer recipients.

(3) Successful applicants who have been offered a grant
or loan must submit the following documentation, or any
combination as requested by the board in its grant or loan
application approval, prior to receiving payment for approved
grants or loans. Copies, examples, or official forms for the
items below may be obtained from the aeronautics division.
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(4) A grant for a non-federally aided project must
include:

(a) signed approval of sponsor's attorney; and

(b) official notice to proceed.

(5) A loan for a non-federally aided project must
include:

(a signed approval of sponsor's attorney;

signed loan repayment resolution; and

official notice to proceed.

A grant for a federally aided project must include:
signed approval of sponsor's attorney; and

copy of federal aid agreement.

A loan for a federally aided project must include:
signed approval of sponsor's attorney;

signed loan repayment resolution; and

copy of federal aid agreement.

) If an applicant fails to submit required
documentation necessary for disbursement, or requests an
extension for disbursement but does not receive disbursement
within the fiscal vyear for which the grant or loan was
awarded, grants and loans will revert back to the same special
aeronautics grant or loan account in the state special revenue
fund from which they were originally appropriated. The
reverted funds may then be awarded in the future to any
successful applicant.

(9) Grants and loans awarded by the board for a fiscal
year, but not requested by the applicant within that fiscal
year, will revert back to the same special aeronautics grant
or loan account in the state special revenue fund from which
they were originally appropriated to be used for future grant
or loan awards to any applicant.

[e-Nol oV RogiV N ol o}

—

AUTH: 67-2-102, MCA
IMP: 67-1-301, 67-1-304, and 67-1-307, MCA

REASON : The proposed rule 1is reasonably necessary to
establish requirements for payments and a procedure with
timelines for sponsors to fulfill those requirements. The

proposed new rule will ensure the board’s loan and grant
program is fair, accurate, and compliant with all state
statutes.

NEW RULE VITI RECONSIDERATION OF BOARD DECISTONS

(1) All requests for reconsideration of board decisions
regarding grants or loans must be:

(a) 1in writing;

(b) made by an applicant regarding that applicant’s own
application; and

(c) submitted to the aeronautics division no later than
30 days after the original grant or loan award by the board.

(2) The aeronautics division will distribute any request
for reconsideration to the board. If a request for

reconsideration is received, the board will schedule a meeting
no later than 60 days after the deadline to submit a request

MAR Notice No. 18-114 21-11/10/05



-2157-

for reconsideration. The board’s decision on reconsideration
is the final agency decision on the application.

AUTH: 67-2-102, MCA
IMP: 67-1-301, 67-1-304, and 67-1-307, MCA

REASON : The proposed rule is reasonably necessary to
afford applicants an opportunity to request a reconsideration
of the board’s award of a grant or loan. The proposed rule
sets forth specific procedures for requests for
reconsideration to allow applicants an opportunity to appeal
the board’s decision.

NEW RULE IX POLICY AND PURPOSE OF PAVEMENT PRESERVATION

GRANTS (1) In the interest of fostering and promoting safe
and efficient scheduled air transportation within Montana, the
Montana department of transportation offers pavement
preservation grants to eligible public sponsors as allowed in
67-1-301, MCA. The aeronautics division oversees and
administers this program. The program provides grants for
pavement preservation purposes to eligible airports. The

Montana aeronautics board, whose members are appointed by the
governor’s office, has sole authority on the annual awarding
of pavement preservation grant monies. A portion of airline
gas tax revenues generated within the state of Montana
provides the principal funding for this program.

AUTH: 67-2-102, MCA
IMP: 67-1-301 and 67-1-304, MCA

REASON : This new rule is reasonably necessary because
Title 67, Chapter 1, Part 3, MCA requires the Board of
Aeronautics to establish procedures for the awarding and
categorizing of grants as pavement preservation grants.
Section 67-1-301, MCA provides for the collection of a 4-
cents-a-gallon tax imposed on aviation fuel, under which
portions are disbursed by the department of transportation
aeronautics division and the governor-appointed board of
aeronautics. The proposed rule provides a brief explanation of
the existence of the pavement preservation program and
explains the program in the context of the monies set aside
for pavement preservation projects.

NEW RULE X ELIGIBILITY FOR PAVEMENT PRESERVATION GRANTS

(1) Any airport sponsor that has scheduled airline
passenger service certified under 14 CFR, part 121 or part
135, March 29, 2005 edition, operating from a particular
airport is eligible to receive pavement preservation grant
monies. Copies of 14 CFR, parts 121 and 135 may be obtained
from the Department of Transportation Aeronautics Division, PO
Box 200507, Helena, MT 59620-0507.

AUTH: 67-2-102, MCA
IMP: 67-1-301 and 67-1-304, MCA
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REASON : The proposed rule is reasonably necessary to
inform airport applicants of their eligibility or
ineligibility for pavement preservation grants under the
Board’s statutory authority to define and distribute pavement
preservation grants.

NEW RULE XT AWARD OF PAVEMENT PRESERVATION GRANTS

(1) No application for pavement preservation grant
monies 1s necessary. All eligible airport sponsors will
automatically be notified of any offer made for a pavement
preservation grant.

(2) There is no fee to be paid by an eligible airport
for consideration for a pavement preservation grant.

(3) The board will hold an annual public aeronautics
grant and loan review meeting. Notice of this meeting will be
in accordance with state law. The Dboard will make all
decisions regarding all awards for pavement preservation
grants at the annual grant and loan meeting.

(4) Due to their lower priority in receiving aeronautics
grant and loan program monies under aeronautically related
projects loan and grant program, the board will give primary
commercial service airports higher priority for pavement
preservation grants than other eligible airports. Unless
special consideration is given to another eligible airport,
the board will automatically offer all available pavement
preservation grant monies to be divided evenly among all
primary commercial service airports within the state.

(5) The board reserves the right to offer any amount it
chooses that 1is available within the program budget, other
than an equal share, to any eligible airport.

AUTH: 67-2-102, MCA
IMP: 67-1-301 and 67-1-304, MCA

REASON: The proposed new rule is reasonably necessary to
establish procedures and priorities for pavement preservation
grants. The new rule will allow eligible airports and the
public to better understand board procedures in awarding
pavement preservation grants. The proposed rule will also
outline board priorities in evaluating pavement preservation
grants, with a comparison to offsetting priorities for

aeronautically related projects.

NEW RULE XTIT TERMS AND CONDITTONS OF PAVEMENT
PRESERVATION GRANT RECIPIENTS (1) Successful pavement
preservation grant recipients will receive approved monies
after the beginning of the appropriate fiscal year for which
the money was approved.

(2) All grant monies received under this program must be
utilized specifically for pavement preservation projects that
have a direct impact on pavements utilized by scheduled
alirline passenger service. The sponsor 1s responsible for
retaining and providing documentation to ensure all monies
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received under the program are spent on appropriate pavement
preservation projects.

(3) Pavement preservation grants awarded by the board
will revert to the special aeronautics pavement preservation
account in the state special revenue fund for future pavement
preservation grants if a recipient refuses payment for the
fiscal year for which the grant or loan was awarded.

(4) A recipient of a pavement preservation grant must
retain all records of transactions and disbursements of
pavement preservation grant monies for a period of three years
after completion of the project for which the monies were
awarded. By accepting a pavement preservation grant, a
recipient agrees that wupon reasonable notice, the state of
Montana may audit the records supporting the acquisition and
disbursement of the pavement preservation grant monies.

AUTH: 67-2-102, MCA
IMP: 67-1-301 and 67-1-304, MCA

REASON :: The proposed rule 1s reasonably necessary
because it establishes requirements for pavement preservation
grant payments and a procedure with timelines for sponsors to
fulfill those requirements. This new rule 1s reasonably
necessary because 67-1-301, MCA, states the aeronautics board
shall establish procedures for disbursements of the monies
including pavement preservation grant monies.

NEW RULE XTTIT RECONSIDERATION OF BOARD DECISTONS ON

PAVEMENT PRESERVATION GRANTS (1) All requests for
reconsideration of board decisions regarding pavement
preservation grants must be:

(a) 1in writing;

(b) made by a recipient regarding that recipient’s own
pavement preservation grant; and

(c) submitted to the aeronautics division no later than

30 days after any board award of a pavement preservation
grant.

(2) The aeronautics division will distribute any request
for reconsideration to the board. If a request for
reconsideration is received, the board will schedule a meeting
no later than 60 days after the deadline to submit a request
for reconsideration. The board’s decision on reconsideration
is the final agency decision on the grant.

AUTH: 67-2-102, MCA
IMP: 67-1-301 and 67-1-304, MCA

REASON:: The proposed rule is reasonably necessary to
afford applicants an opportunity to request reconsideration of
the board’'s award of a pavement preservation grant. The

proposed rule sets forth specific procedures for requests for
reconsideration to allow recipients an opportunity to appeal
the board’s decision.
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4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Department
of Transportation Aeronautics Division, P.0O. Box 200507,
Helena, MT 59620-0507; by facsimile to (406) 444-2519; or by
e-mail to dalke@mt.gov to be received no later than 5:00 p.m.,
December 8, 2005.

5. Attorney Carol Grell Morris has been designated to
preside over and conduct this hearing.

6. The Department of Transportation Aeronautics Division
maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this Division.
Persons who wish to have their name added to the list may make
a written request, which includes the names and mailing
addresses of the person to receive notices and specifies that
the person wishes to receive notices regarding rules relating
to the Aeronautics Division. This request may be mailed or
delivered to the Aeronautics Division, P.O. Box 200507,
Helena, MT 59620-0507, transmitted by facsimile to (406) 444-
2519, or made by completing a request form at any rules
hearing held by the Division.

7. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

BOARD OF AERONAUTICS
AERONAUTICS DIVISION
DEPT. OF TRANSPORTATION

By: /s/ Jim Currie
Deputy Director,
Dept. of Transportation

By: /s/ Tricia McKenna
Chair,
Board of Aeronautics

By: /s/ Lyle Manley
Rule Reviewer

Certified to the Secretary of State, October 31, 2005.
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BEFORE THE BOARD OF MILK CONTROL
DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the proposed
amendment of ARM 32.24.501,
32.24.502, 32.24.504, 32.24.505,

)

) NOTICE OF PROPOSED

)
32.24.507, and 32.24.525 )

)

)

)

AMENDMENT

NO PUBLIC HEARING
CONTEMPLATED

pertaining to quota, utilization
and marketing of Montana pooled
raw milk

TO: All Concerned Persons

1. On December 10, 2005, the department proposes to
amend the above-stated rules.

2. The department of livestock will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. TIf you require an
accommodation, contact the department of livestock no later
than 5:00 p.m. on December 1, 2005 to advise us of the nature
of the accommodation that you need. Please contact Marc
Bridges, 301 N. Roberts Street - Room 308, PO Box 202001,
Helena, MT 59620-2001; phone: (406)444-7323; TTD number: 1-
800-253-4091; fax: (406)444-1929; e-mail: mbridges@mt.gov.

3. The rules proposed to be amended provide as follows,
new matter underlined, deleted matter interlined:

32.24.501 QUOTA DEFINITIONS The following definitions
apply to ARM 32.24.502, 32.24.503+—732-24-5084, 32.24.505 and
32.24.506 unless the context otherwise requires:

1) remains the same but is renumbered (2
2) remains the same but is renumbered (
3) remains the same but is renumbered (
4) remains the same but is renumbered (
5) remains the same but is renumbered (
6) (
7) (
8) (

remains the same but is renumbered
remains the same but is renumbered
remains the same but is renumbered

49> (6) "New eligible producer" is ar—eligible producer

)
)
) .
) .
) .
)
)
) .

l-bl—‘kOUOCD\'IU'I

has not ceased production of milk and/or disposed of any gquota
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during the three-year period prior to re-entry into the
market; and
(c) has net—been o ticensed producer within thefive—
: : i a contractual
agreement with a Montana processor/handler and is licensed to
produce milk.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The proposed amendment to ARM 32.24.501 is reasonably
necessary to change the time a producer has to wait to qualify
as a "new eligible producer" from five years to three years.
This proposed amendment will give producers a little more
flexibility to go out and then come back and join the pool to
qualify for the 20/30% quota price.

32.24.502 INITIAL DETERMINATION AND/OR LOSS OF QUOTA

(1) through (7) remain the same.

(8) An eligible producer who discontinues the delivery
of milk must forfeit his entire quota effective at the end of
the 63st 90th day after his last delivery unless such quota is
transferred prior to that time.

(9) remains the same.
AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The proposed rule change to ARM 32.24.502 is
reasonably necessary to give producers 30 more days to sell
the producer's quota when the producer retires. Under the
current rule language, a producer has only 60 days in which to
sell the quota. In the past, some producers came close to the
deadline. If a producer does not transfer the gquota in that
60 day period, the producer can lose it. The proposed rule
change will extend the deadline from 60 to 90 days, and will
therefore be beneficial to the producers.

32.24.504 TRANSFER OF QUOTA (1) through (1) (e) remain

the same.
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AUTH: 81-23-104, 81-23-302, MCA
IMP: 81-23-103, MCA

REASON: The proposed amendment to 32.24.504 is reasonably
necessary to eliminate the 10% penalty on quota transfers.
The amendment will initially repeal the 10% charged against a
producer if they are not retiring or who is not selling to a
family member. The Board is aware there are a number of
producers that would sell quota, but do not want to transfer
because they do not want to deal with the penalty. This
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amendment will allow the producer more flexibility in
transferring the producer's quota without being penalized.
The Board will apply this amendment retroactive to September
19, 2005.

32.24.505 REASSTGNMENT OF QUOTA FROM THE UNASSIGNED
QUOTA POOL AND READJUSTMENT OF QUOTA INTO THE STATEWIDE QUOTA
SYSTEM (1) The quota accumulated in the unassigned quota
pool will be re-assigned pro-rata to all eligible producers
when the unassigned quota pool is equal to or greater than
25666 500 pounds.

(a) for application of (1) the administrator shall
determine the total pounds of quota that has been forfeited
and accumulated through March 31 either by initial
determination (meaning when the quota system began), or loss
of quota;—er36% penaltties—-eontransfer of guetsa.

(b) through (5) remain the same.

AUTH: 81-23-104, 81-23-302, MCA
IMP: 81-23-103, 81-23-302, MCA

REASON: The proposed rule change is reasonably necessary to
decrease the 2,000 pound limit to 500 pounds, and remove the
10% penalty on transfer of quota. Under current rule
language, there is a minimum of 2,000 pounds before the
assigned pounds can be distributed. By removing the penalty,
the result could be 1,000 remaining for a long period of time.
But by simultaneously reducing the limit to 500 pounds, this
problem would be alleviated. Also by removing the penalty,
this will allow producers to transfer their gquota to producers
who are producing more milk without the risk of losing 10% of
it.

32.24.507 REQUEST FOR REVIEW, HARDSHIP AND APPEALS
(1) through (1) (b) remain the same.
(c) he lost or might lose quota because justifiably or
excusably off market for 36 90 or more consecutive days;
(d) through (2) (a) remain the same.
) . ; )
ék} ﬂafﬂs?iﬁEES?S%§EEaEiSH may warve—the T&}e S? a—quota

(¢) remains the same but is renumbered (b).

(3) through (11) remain the same.
AUTH: 81-23-104, 81-23-302, MCA
IMP: 81-23-103, 81-23-302, MCA

REASON: The proposed rule change is reasonably necessary to
increase the time limit from 30 to 90 days for selling quota.
The proposed rule change would also eliminate the 10% penalty
clause currently found in the rule. These changes will be
beneficial for the producers in that it will give them more
time to sell quota in the event of an injury or other
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circumstance where the producer could not readily get out and
solicit a buyer.

32.24.525 PROCEDURES, PURCHASE PRICE AND TERMS
(1) through (2) remain the same.
(a) The price per hundredweight of the raw Montana milk

shall be based on the que%a—priee—as—de%ermiﬂed—by—%he—mi}k

ARM—%2—24—5}%— usage bV class of the purcha81nq pool handler

for such milk. The listed prices for butterfat and skim by
class for the month in which such surplus milk is shipped will
be used to calculate itsg wvalue.
(b) Since the menthly Montana blendedguota—price—dsn't
usage is not known until the next month after the applicable
sale(s) has taken place, amn—estimated the most recent month's

qguota price will be used. whieh—will -be—the guotapricefor
ehe—preVie&s—meﬁ%h— Once the milk control bureau arrneunees

has calculated usage
and pricing for the month in which the sale(s) took place, the

bureau will adjust the raw milk pricing eemp&%a%&eﬁs—érem—%he

prev&e&s—meﬂ%h to reflect the proper gueta price by—either
This

information will be provided to the selling and purchasing
pool handlers, and it will be their responsibility to make the
appropriate invoice and payment adjustments.

(c) through (3) (a) remain the same.

(b) The selling handler will fax invoices of the surplus
milk sales to the purchasing handler and the milk control
bureau. These invoices will include:

(i) based—eorn weights and butterfat tests; armd those
weights and butterfat tests will be deemed accurate unless
contested by the purchaser; and

(1i) butterfat and skim prices based on the most
recently available gquota price for each component.

4e}> (d) In turn, the milk control bureau will compile
the invoices—apptythe apprepriategueta—priee and record of
payments, monitoring them for accuracy. In the event of an
error, the bureau will immediately fax a—statement this
information to both purchasing and selling handlers. At the
end of the month, once usage and actual pricing are known, the
bureau will fax a statement to both the selling and purchasing
handlers, reflecting the calculations outlined in (2) (b).

+e)> (c) The purchasing handler will then mail payment
directly to the seller, with a copy of payment faxed to the

milk control bureau+—tebeapplticed—to—the surpltus—mitk billing

statementprepared—bythe burean.
(e) Per ARM 32.24.516(1), any freight costs incurred by

the selling pool handler in shipment of this surplus milk may
be deducted from that handler's pool account. It is the
responsibility of the selling pool handler to provide this
information to the milk control bureau no later than the
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eighth business day of the month following shipment of such

milk.
(4) and (5) remain the same.

{6 —Nething herein shall prectude poot—handlers—From

AUTH: 81-23-104, MCA
IMP: 81-23-103, MCA

REASON: The proposed rule change is reasonably necessary to
change the payment for purchased milk from the quota blend
price to the usage price. At the time the current rule
language was enacted, the Milk Control Bureau used blend
instead of usage because it was a benefit to the farmers.
However, economics have now changed, and the situation is
reversed, so that it is more accurate now to use usage instead
of quota blend prices. The proposed rule change will even the
playing field so the selling plant or the purchasing plant
will not have an advantage of buying the milk at less than
what the selling plant paid for it.

4. Concerned persons may submit their data, views or
arguments concerning the proposed amendment in writing to Marc
Bridges, 301 N. Roberts Street - Room 308, PO Box 202001,
Helena, MT 59620-2001, by faxing to (406)444-1929, or e-
mailing to mbridges@mt.gov to be received no later than 5:00
p.m., December 8, 2005.

5. If persons who are directly affected by the proposed
amendment wish to express their data, views or arguments
orally or in writing at a public hearing, they must make a
written request for a hearing and submit this request along
with any written comments they have to the same address as
above. A request for hearing must be received no later than
5:00 p.m., December 8, 2005.

6. If the agency receives requests for a public hearing
on the proposed action from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision
or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 10 based
upon the current number of producers in the state.

7. An electronic copy of this Proposal Notice is
available through the department's web site at www.liv.mt.gov.
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8. The Montana department of livestock maintains a list
of interested persons who wish to receive notice of rulemaking
actions proposed by this department. Persons who wish to have
their name added to the list shall make a written request,
which includes the name and mailing address of the person to
receive notices and specifies the area of interest that the
person wishes to receive notices regarding. Such written
request may be mailed or delivered to Marc Bridges, 301 N.
Roberts Street - Room 308, PO Box 202001, Helena, MT 59620-
2001, faxed to (406)444-1929, e-mailed to mbridges@mt.gov, or
may be made by completing a request form at any rules hearing
held by the department.

9. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

DEPARTMENT OF LIVESTOCK

/s/ Marc Bridges /s/ Carol Grell Morris
Marc Bridges Carol Grell Morris
Executive Officer Rule Reviewer

Department of Livestock

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED ADOPTION AND

In the matter of the adoption
of new rule I and the

)
)
amendment of ARM 37.75.101, ) AMENDMENT
37.75.102, 37.75.105, )
37.75.108, 37.75.1009, )
37.75.201, 37.75.202, )
37.75.205, 37.75.206, )
37.75.209, 37.75.301, )
37.75.302, 37.75.303, )
37.75.401, 37.75.402, )
37.75.501, 37.75.502, )
37.75.601, 37.75.602, and )
37.75.603 pertaining to child )
and adult care food program )
(CACFP) )
TO: All Interested Persons
1. On November 30, 2005, at 1:30 p.m., a public hearing

will Dbe held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to consider the proposed adoption amendment of the
above-stated rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
need an alternative accessible format of this notice or provide
reasonable accommodations at the public hearing site. If you
need to request an accommodation, contact the department no
later than 5:00 p.m. on November 21, 2005, to advise us of the
nature of the accommodation that you need. Please contact Dawn
Sliva, Office of Legal Affairs, Department of Public Health and
Human Services, P.0O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhslegal@mt.gov.

2. The rule as proposed to be adopted provides as
follows:
RULE I CHILD AND ADULT CARE FOOD PROGRAM (CACFP) : FEDERAL

REGULATIONS ADOPTED BY REFERENCE (1) The CACFP program shall
be administered in accordance with the requirements of federal
law governing the child and adult care food program as set forth
in Title 7 CFR part 226 (2005), which regulates all state child
and adult care food programs. Title 7 CFR part 226 (2005) is
adopted and incorporated as a part of these rules. A copy may
be obtained from the Department of Public Health and Human
Services, Human and Community Services Division, P.O. Box
202925, Helena, MT 59620-2925 or through the federal government
website access at www.gpoaccess.gov/cfr/index.html.
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AUTH: Sec. 52-2-704, MCA

IMP: Sec. 52-2-702 and 52-2-704, MCA
3. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be

deleted is interlined.

37.75.101 DEFINITIONS For purposes of this chapter, the
following definitions apply:
(1) "Active recruitment" means direct contact, initiated

by a day care home sponsoringerganizatieon, with a

provider that is currently participating in the child and adult

care food program (CACFP)-;—with—anetherspenser, for the purpose
of selieiting enticing & the provider to enroll with or switch

to a different sponsor any particular sSponsoring organization.
Examples of such direct contact considered to be active
recruitment include but are not limited to a contact made in
person, by phone call, through email, by fax, and through a
mailing or through a newsletter that is invitational in content

disseminated by a sponsoring—erganizatien to one or more

providers GAGFP—pa%%&e&paﬁ%s that it does not _sponsor.

(2) "Adult day care center" means an adult day care center
as defined in 7 CFR 226.2.
(3) "Advanced payment" means funds made available to an

entity institution for its CACFP costs prior to the month in
which such costs will be incurred.

(4) "Adverse administrative action" means an action taken
by the state CACFP in the administration of the CACFP having a

negative 1mpact——iﬁe%udiﬂg—ehe—ée}}eWiﬁg+ on an 1nst1tutlon

(5) "Announced review ¥isit" means a——site—visit an on site
review that occurs after forewarning.
(6) "Authorized capacity" means the number of children

that a licensed or approved child care center or registered day
care home is able to have in care at any one time including
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overlap.

(7) "CACFP" means the child and adult care food program as
designated in section 17 of the National School Lunch Act as
amended (codified at 42 USC 1766) .

(8) "Center" means a child care center, an adult day care
center, or an outside—school—hours care center. "Center" may

also mean an emergency shelter, special after school snacks
center, head start center, or & proprietary center that enters
into an agreement with the department to administer the CACFP in
a specific area for a specific period of time.

(9) "Child care center" means any public or private
nonprofit organization, or any proprietary center, licensed or
approved to provide nonresidential child care services to
enrolled children, primarily of preschool age, including but not
limited to day care centers, settlement houses, neighborhood
centers, head start centers, and organizations providing day
care services for children with disabilities. Child care
centers may participate in the CACFP as independent centers or
under the auspices of a sponsor.

49 (10) "Combination food" means an entree with more than
one CACFP required food component included in its ingredients.

36> (11) "Corrective action plan" means a plan,—appreved
by—the—department; indicating the actions to be taken by an
enptity institution or provider for the purpose of correcting a
deficiency or addressing a problem.

33> (12) "Day care home" or "DCH" means a family or group
day care home as those terms are defined in 52-2-703, MCA, and
is an organized nonresidential child care program for children
enrolled in a private home registered or approved as a family or
group day care home, and participating in the CACFP through a
sponsor.

4323+ (13) "Department" means the department of public
health and human services.

433> (14) "Disciplinary action" means an action taken for
the purpose of modifying behavior or correcting a situation or
circumstance.

4343} (15) "Elementary school" means any school serving
children in kindergarten through 8th grade.

(16) "Emergency shelter" means a public or private
nonprofit organization whose primary purpose 1is to provide
temporary shelter and food services to homeless families with
children.

363 (17) "Institution" means a sponsoringerganizatien; oOr

child care center;—eutsideschool—hours—ecare—ecenter or adultt—day
eare—eenter which enters into an agreement with the department

to assume final administrative and financial responsibility for
CACFP operations.

+3+7>-(18) "Licensing staff" means department personnel who
enforce state laws and rules for the purpose of registering,
licensing, and regulation of child care previders.

(19) "Outside school hours care center" has the meaning
cited in 7 CFR 226.2.

{38} (20) "Processed meats", for purposes of the CACFP,
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means hot dogs, eerma—degs salami, sausage, and food of this
type, but does not include ground meats such as hamburger or
cured meat such as ham.

++9)(21) "Program" means the child and adult care food
program.

26)(22) "Proprietary center" means a qualifying child
care center part1c1pat1ng in the CACFP as a for profit center
and—is—either that is:

(a) a proprietary Title XIX or Title XX center with at
least 25% of enrolled or authorized capacity, whichever is less,
that is paid from a state—pooled funding source which includes
federal Title XX funds; or

(b) a free and reduced price center with at least 25% of
its enrollment or authorized capacity, whichever is less, that
igs in the free and reduced price reimbursement category.

213> (23) "Provider" means the—persens a person providing
care in a family or group day care home.

4223 (24) "School attendance area" means the specific
geographical area whose student population is served by a
specific elementary school.

{233} (25) "Serlously deficient" has—the same meaning—as

He%eﬂa——yﬁL——59629—2952 means the status of an 1nst1tutlon

center, or a day care home that has been determined to be
seriously noncompliant in one or more aspects of its operation
of the CACFP.

{24 (26) ‘Spenseringeorganization—eor —spenser® "Sponsor"
means an organization under contract with the department that
assumes final administrative and financial responsibility for
CACFP operations for facilities under its jurisdiction and is
responsible—for the administration—eof the CACFP at—various
faeilities meets the definition of sponsoring organization in 7
CFR 226.2, the federal definitions pertaining to CACFP.

+25)(27) "Tiering" means categorizing the reimbursement
rate for day care homes based on school designation, census
block numbering area, and established c¢riteria for income
standards+—schooldesignation—oandcensus block numbering ares.

(28) "Title XIX" means Title XIX of the federal Social
Security Act.

{26 (29) "Title XX" means Title XX of the federal Social
Security Act.

+427)+(30) "USDA" means the United States department of
agriculture.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.102 CIVIL RIGHTS (1) The CACFP is a federal
program and all participants must comply with Title VI of the
Civil Rights Act of 1964. The full description of participant
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responsibilities is set forth in the civil rights section of the
CACFP Manual, and is adopted and incorporated by this reference.
A copy of the CACFP manual's civil rights section is available
from the Department of Public Health and Human Services, Human
and Community Services Division, P.0O. Box 202925, Helena, MT
59620-2925.

(2) The federal CACFP is—afederally funded program which

requires the inclusion of the USDA nondiscrimination statement

and aﬁ—appfepf&ate—statemeﬁt—eé equal opportunity statements as

set forth in (2) (a) to be used in all informational materials

disseminated to the public. The—following —complete
nondiserimination—statement—must— be—ineluded—in—att
informational —materials—disseminated—to—the—publie—wherever
possibler

(a) "In accordance with federal law and U.S. Department of
Agriculture policy, this institution is ©prohibited from
discriminating on the basis of race, color, national origin,
sex, age, or disability.

To file a complaint of discrimination, write TUSDA,
Director, Office of Civil Rights, Room 326-W, Whitten Building,
1400 Independence Avenue SW, Washington, DC 20250-9410, or call
(202) 720-5964 (voice and TDD). USDA is an equal opportunity
provider and employer."

(3) If the material is too small to permit the full
statement to be included (i-e+~ e.g., Dbrochures, coupons,
electronic benefit cards, flyers, and other media of less than a
page) the material wilit must, at a minimum, include USDA's short
nondiscrimination statement, as follows: "THIS INSTITUTION IS
AN EQUAL OPPORTUNITY PROVIDER AND EMPLOYER."

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.105 HEAD START CATEGORICAL ELIGIBILITY A3 —A—-~echild

(1) A head start 1nst1tutlon that serves chlldren whose

families do not meet the low income criteria of head start for
eligibility must use the Montana CACFP income eligibility form
and income guidelines to determine the free, reduced, or paid
reimbursement category for any such children.

(2) For CACFP documentation and eligibility purposes, the
head start organization must maintain a 1list of head start
participants eligible for free meal reimbursement. may—be—tisted
with The list must include a statement certifying that the they
are participant is enrolled in head start on an the basis of
head start income eligiblebasis eligibility. This list is—+te
must be signed each month by a head start official authorized to

act on behalf of +the—eorganizatien head start and must be
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retained on site and be readily available, or must be made

available during the time of a review.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.108 ADVANCES (1) The department may, 1in its
discretion, deeide—whether—+te advance a payment. The amount of
any advance payment will be based on the historical payment data
for the specific erntity institution. Any and all advance
payments wiltt must be repaid to the department prior to the
beginning of the next fiscal year.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.109 AUDIT GRANTS (1) An ertity institution may be
eligible to receive a grant from the department for the purpose
of reimbursing am—entity the institution for all or part of the
CACFP portion of an audit. To quallfy for a grant, an entity
institution must meet the following minimum requirements:

(a) An audit must be a condition for participation or
continued participation in the CACFP.

(b) The professional services of the auditor or auditors
must be performed in accordance with all applicable state and
federal laws, regulations, and pOllCleS relating to purehasing
and procurement of professional services aeguisitien.

(c) Prior to beginning an audit, the entity institution
must submit to the department for approval:

(i) a completed request for reimbursement of audit
expenses;
(ii) a signed copy of the audit proposal, including the

proposed audit cost, the resume of the on site auditor or
auditors, and certification that the audit will include tests of
the CACFP in accordance with the current federal office of
management and budget (OMB) circular A-133 and the USDA OMB
supplement for the catalog of federal domestic assistance (CFDA)
10.558, child and adult care food program, dated March 2002; and

3 ; : e doral — del :
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theaudit—and

i) (iii) evidence the supervising auditor is a certified
public accountant.

(d) Prior to beginning the audit, the entitsy institution

must :

(i) provide a copy of the current state CACFP audit policy
to the auditor engaged to perform the audit; and

(ii) obtain written approval for the audit from the
department+.

(e) The audit must be completed no later than nine months
after the end of the fiscal year being audited.

(2) If an audit grant is awarded, the entitsy institution
must submit to the department within 30 days following
completion of the audit:

(a) two copies of the audit (including management letters
referenced in the audit report) ;

(b) a copy of the final invoice from the auditor,
documenting the cost of an OMB circular A-133 audit; and

(c) a time log documenting actual direct costs of auditing
the program; and

(d) an invoice on the institution's letterhead requesting
reimbursement of the CACFP portion of the audit expense.

(3) The department may authorize a grant for up to the
actual direct cost of auditing the program.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.201 DAY CARE HOME SPONSORINGORGANTZATIONS SPONSORS
SERVICE AREAS (1) The Montana CACFP sets geographical
boundaries of operation for sponsors. Boundaries are set based

on financial viability and need for services. Geographical
boundaries follow county lines.
(2) In any area of the state where at least two day care

home sponsors are currently available to all program
participants, additional sponsor applications are—net—availtable
will not be accepted.

(3) If a provider would be more efficiently served by a
sponsor in an adjacent service area, the service areas may be
adjusted if this arrangement is by mutual consent between the
affected sponsors, and prior written approval is obtained from
the department after the department confirms that the provider
would be more efficiently served by the adjacent service area
sponsor.

(4) A prospective new sponsor must demonstrate to the
department the need for the services to be provided by
submitting a 1list of registered and operating day care home
providers who are not presently served by a sponsor in the
proposed geographical area. The department will then determine
whether the existing sponsors are capable of providing CACFP
services to the new providers on the list.

(5) An institution interested in becoming a day care home
sponsor must be either a governmental or private nonprofit
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organization.

(6) Prior to completing an application, preliminary
documentation must be submitted to and approved by the Montana
CACFP that includes:

(a) a written request to become a sponsor with the name,
physical address, and telephone number of the organization;

(b) articles of incorporation as a tax-exempt
organization, in accordance with state law;
(c¢) documentation from the internal revenue service that

the organization is a private nonprofit corporation, tax-exempt
under the Internal Revenue Code of 1986;

(d) a statement that the institution has a board of
directors;

(e) an organizational flowchart stating which personnel
will administer the CACFP;

(f) certification that neither the organization nor any of
its principals have ever been disqualified from participation in
any publicly funded program or been convicted in the last seven
yvears of any activity that indicated a 1lack of business
integrity, including, but not limited to, fraud, embezzlement,
theft, forgery, or bribery;

(g) documentation of financial viability that demonstrates
the ability to withstand temporary interruptions in program
payments and pay expenses that are not funded through the CACFP;

(h) documentation of administrative capability that
reflects adequate staff to operate and administer the program,
including the supervision and monitoring of participating
facilities; and

(1) documentation of program accountability that includes
financial management, recordkeeping, claim processing, and
training systems that will be used.

44} (7) Arn The application to become fer a new sponsor
sponsorship—eof —family —day—eare—hoemes must includes the
following:

(a) written acknowledgment of receipt of the criteria for
famity—day—ecare—home {FPCH—organizations Sponsors;

(b) anFPEH a written sponsor proposal; and

(c) an oral presentation.

46)+(8) A prospective sponsor must complete the written
proposal, orientation training, oral presentation, and Montana
CACFP training and have—beern be approved for each requirement
before becoming a spornseoring organization the institution will
be allowed to become a_sponsor. The—prospeetive—Sponseormust—be
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(9) In the event that a sponsoring—erganization
discontinues or beecemes is terminated and disqualified from
eeﬂtiﬂued partlclpatlon in the CACFP the department sha%%

facilitate moving providers to existing sponsors that are able

to demonstrate the capability to serve the providers of the
discontinuing or terminated sponsor. The department will notify
all providers and sponsors 1in the event that a sponsor
discontinues or is terminated from CACFP participation. If the
department determines that the existing sponsors in a service
area are unable to serve the providers, the department may
facilitate moving providers to existing sponsors outside of the
existing sponsor's service area.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.202 TIERING CHANGES (1) A sponsor shald may only
claim meals for purposes of reimbursement for £he its sponsored

day care homes under—its—spensership once per month for any one
tier category ef—+tiering.

(2) A change in tier status resulting from new data, such
as census, income information or elementary school information
distributed fer spenser to sponsors for use in evaluating tier
status evaluwatien, 1is effective statewide the first day of the
month during which the income information, census, or elementary
school information is available to the sponsoringerganization.

(3) A day care home may submit a request for a tier change
evaluation to its sponsoring—erganization. If approved, the
change will be effective as noted below:

(a) changes based on elementary school attendance area or
census block are effective on the first of the month during
which the evaluation request is received, except as provided in
(3) (c);

(b) changes based on income fluctuations or relocation of
the provider are effective on the first day of the month that
the evaluation request is documented and verified; and

(c) a change made as a result of an investigation or to
correct a tiering error will be retroactive to the date of the
error.

AUTH: Sec. 52-2-704, MCA
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IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.205 PROVIDER ENROLLMENT (1) A new provider must
have a current, valid registration to provide child care in
order to participate in the CACFP. An existing provider may be
working toward renewal of its registration and participate in
the CACFP if assurance is obtained from licensing staff that
they are approved and the registration is forthcoming.

3 (2) A Each sponsor shall—complete must do the
following when enrolling a new day care home for participation
in the CACFP:

(a) unless (3) applies, obtain licensing verification in
the form of:

(i) a current, valid copy of the provider's registration
to provide child care;

(1i) written documentation from licensing staff indicating

the provider has submitted all required information and has been
approved for registration;

(1ii) a screen print from the child care under the big sky
system (CCUBS), showing that the provider is registered and the
effective date of the registration; or

(iv) a screen print from the virtual pavilion showing that
the provider is registered and the effective dates of the
registration; and

4o (b) obtaining obtain written preapproval for
participating from the Montana CACFP pre—approeval prior to

performing a pre—approval visit, and peféefmiﬁg perform a pre—
approval visgit at the day care home prior to allow1ng the day

care home to participate beginning partieipatioen in the CACFP.
During the pre—approval visit, the sponsor must:

(i) de%e%mine—%ha%—%he—heme—is—epefa%iﬂg—as—a—day—ea%e
home;+ discuss CACFP benefits and verify that the proposed food
gservice does not exceed the capability of the day care home;

(ii) train the provider regarding CACFP <¥reguirements
duties and responsibilities; and

(iii) discuss record keeping and documentation
requirements, including but not limited to pested posting menus,
meals to be served, and attendance records.;——and

23+(3) If a reglstered day care home 1s approved by the
sponsor during the pre—approval visit,
agreement the CACFP sponsor/prov1der agreement must may be

completed, reviewed, and signed by the provider and the
sponsor's representative. The effective date to begin CACFP
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participation is the date the appliecation—and agreement CACFP
sponsor/provider agreement is a¥e signed by +the —autheorized
gsignateries—Ffor Dboth the provider and the sponsor's
representative. sponserand—the day ecare home—Ff the dayeare
1 q ; 3 . . £ c
i i I i i I
treensing staff;but—has been approved by licensing; a Screen
print—from the—ehild saﬁe.liEEHSng system—may be used—as
1?Eaxi@ treense °eii£?3aEi;§ The fEEEEHﬁﬁﬁiHE mast—show ﬁfESf
433 (4) If the location where care is provided by ef a day
care home changes:
(a) the provider must notify the sponsor, and the provider
may continue CACFP participation without interruption, provided:
(i) the sponsor performs a speaser pre—approval visit at
the new address is—eendueted within 10 business days following
the provider's first day of operation at the new locations;
(ii) the new site is determined acceptable for CACFP
participation+; and
(iii) the new site is approved for child care by licensing

staff f6f—%he—pfeViSieﬂ—ef—ehi}d—eafe

v%siE—i%—%he—s%aﬁdafé3—iﬂ—4%++a%—afe—me%—a%—%ha%—%&me+ a Day

Care Home Change in Information form must be completed and

submitted to the sponsgor; and

(c) the +iering tier status of the home must be
redetermined.

44} (5) If a sponsor misdates any document in order to
manipulate or circumvent a rule, the sponsorls—CACFPeont¥ract
may—be—terminated will be placed under corrective action.

45)+(6) A sponsor shatt must not submit a claim for a day
eare—hoeme—whieh provider who is not registered er—appreved or in

compliance with (2) (a).
46+ (7) bDay—eare—home A providers must retain on file for

the current and preceding three federal fiscal vears copies of

(a) ecopies—eof—the signed—application ond—agreement the
signed applications and agreements; and

(b) the notification of reasons and procedures for
termination.;—and

(8) A provider must retain the following information on
file and have it readily available at the time of a review for
the entire time the provider participates in the CACFP:

(a) a copy of the preapproval visit forms; and

(b) a copy of the current CACFP sponsor/provider
agreement.

+7+(9) If a provider moves or changes its #&heir legal
ame a new appltieatien sponsor/provider agreement must be

iltled—out completed and marked "CHANGE". The—<change must—be

42> (10) If only meal times are changed, a Meal Time Change
form attachment—is—te must be completed and semt—3irn submitted to

Hh B
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the sponsor with the current month's claim. Each Meal Time
Change form becomes a part of the sponsor/provider agreement and
is effective upon the date of receipt.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.206 RECRUITMENT (1) Day care home (DCH) sponsors
are encouraged to recruit DCH providers to participate in the
CACFP that are not currently participating and that have not
participated in the CACFP through any sponsor within the last 30

days.
41> (2) A DCH sponsoring—erganizatieorn may not engage—in

aetive—feefu&tmeﬂe—eﬁ—a—day—eafe—heme—&%—that—heme recruit a
provider 4is that is participating in the CACFP under a current

CACFP sponsor/provider agreement with any other DCH sponsoring
erganization.
(2) . . . : 11 !
(3) A sgponsor that the Montana CACFP determines has
engaged 1in active recruitment I it is determined—that——a
speﬂsefiﬂg—efgaﬁi%at%eH—has—eﬁgaged—&ﬁ—aetive—feefu&tmeﬁt— as
defined in ARM 37.75.101+—+the—¥reeruiting sponsoring organization

will be subject to disciplinary action.

(4) Disciplinary action will may include the following:

(a) Upon first violation, the Montana CACFP will issue a
letter of warning to the sponsor stating that a recruiting
eeontraet violation has occurreds, and the sponsor is required to
complete a corrective action plan.

(b) Upon a second violation, the Montana CACFP will issue
notice to the sponsor a—3tetter warning that a second eentraet
recruiting violation has occurred and indieating indicate that
the sponsoring—erganizatiern must complete a corrective action
plan is—eeﬂsidefed—se%&eus%y—de%&e&eﬂtTL and-+

5 : 11 ] ! L .

+ii)> (i) «£The sponsor will be restricted to recruiting only
new providers who are not currently participating in the CACFP

. e : ;
erganizatien; and

(ii) The sponsor may not accept any DCH providers that are
changing sponsors or enroll a provider if the provider has
participated in the CACFP within the preceding six months.

(c) If more than two violations occur, the department will
issue written notice to the sponsorirg—erganizatiern that a
recruiting violation has occurred, written notice that it is
seriously deficient and that, if the serious deficiency is not
fully and permanently corrected an intent to terminate will be
issued
The number of DCH providers served by the sponsor will be capped
for a minimum of one vear, and the sponsor will not be allowed
to enroll any new providers or providers changing sponsors
without specific prior written approval from the Montana CACFP.
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(5) Simultaneous active recruitment of multiple providers
will be treated as a single violation.
(6) A disciplinary action for active recruitment will

remain in effect through each three vear contract renewal
period. At the inception of a new contract renewal period, the
violation cycle will start over, with the exception that, if a
third recruiting violation occurs, the minimum one year cap on
enrollment may continue into the following contract period. An
example is:

(a) the original contract period is effective October 1,
2005 through September 30, 2008;

(b) the third recruiting wviolation occurs on June 30,
2008; and

(c) enrollment is capped from June 30, 2008 through June
30, 2009, extending into the following contract renewal period.

(7) When a third recruiting violation occurs and
enrollment is capped for one vear for a period which spans two
contract terms, the violation will count as the third violation
in the previous contract term and will not count as the first
violation in the new contract term.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.209 CHANGEING SPONSORING—ORGANIZATION CHANGE BY
PROVIDER (1) A day—eare provider may be enrolled with only one

CACFP sponsoring—erganizatien at a time while participating in
the CACFP.

(2) Each sponsoring—erganizatien must previde supply a
copy of this rule to all partieipating providers upon their
enrollment in the CACFP.

(3) Except as provided in (5), a participating day care
home may change spensering—eorganizatiens its CACFP sponsor
according to these guidelines:

(a) & A provider may change from one sponsoring
erganizatieons to another sponsor one time per year, the change
to be effective the first day of the month following the notice
prov1ded in (3) (b). One time per year means once durlng the

speﬁsefiﬁg—efgaﬂi%a%ieﬁs any 12 month perlod

(b) +e To change sponsering—eorganizatieons sponsors, a
prov1der must notify £heixr its current sponsoriﬂg—efgaﬂiea%ieﬂ
in writing of +&hei¥ its intention to change sporsering
erganizatien to another sponsor on or before the fifth working
day of the month prior to the month in which the change to a new
Sporsoringorganization sponsor is to be effective. The current
sponsor must submit a copy of the written notification to the
department.

(4) A provider who fails to give timely notification to
their its sponsoring erganizatioen, as required by (3) (b), will
continue to be under the current sponsor until the first day of
the mext—3Iater following month.

(5) Any provider who—is subjeet—teo—and If a provider's

current sponsor has reqguested information from the provider, is
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otherwise investigating the provider, or has notified the

provider that ef corrective action by their eurrent sponsoring
erganizatien 1s necessary, the provider may not change

Sponseoringeorganizatien sponsors until the provider has been

restored to good standing for a minimum of one calendar month.

(6) A sponsoringeorganizatiern is not obligated to sponsor
any particular provider.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.301 MENU EVALUATTON (1) CACFP partieipants
institutions and providers must ensure that all meals and snacks
claimed for reimbursement meet all federal and state minimum
standards in accordance with 7 CFR 226.20.

(2) Menuv—evoluations—must—beperformed ot Jeastannustty
e : e . . ] S ] e ]
gerved—in—day——eare—faeilities- Each DCH Spensering
eorganizatiens sponsor must annually evaluate the menus shatt
performmenu—evaltuations of each day care home participating in
the CACFP through their sponsorship. The menu evaluation shall
include a review of menus served over the course of at least one
month.

(3) All entities institutions must monitor, verify,
document, and ensure that only meals and snacks that meet
federal regulations and state minimum standards are claimed for
reimbursement.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.302 INFANT MEAL RETMBURSEMENT (1) All meal
components required by the USDA infant meal pattern contained in

7 CFR 226 .20—which i adoptedandincorporated—inteo—this—ruler
must be supplied by the ehild—eare provider or center, with the

exception of breast milk, for a meal to be eliglble for

reimbursement. A—ecoepy of 7 CFR 226202002 isavaitabte from

(2) Except as provided in (6), meals containing breast
milk served to infants may be claimed for reimbursement. Other
required or optional meal components must be supplied by the
ehild—eare provider or center. If the parent supplies any meal
component other than breast milk, the meal may not be claimed
for reimbursement.

(3) Meals containing only breast milk do not qualify for
reimbursement if feeding is performed naturally by the mother.

(4) Except as provided in (6), infant formula must be
supplied by the ehild—eare provider or center for the meal to be
eligible for reimbursement. If parents provide infant formula,
meals cannot be claimed.

(5) Except as provided in (6), a ehiltd—eare provider or
center must prewvide supply an infant with iron fortified formula
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or soy based formula if recommended by the infant's parent or
the infant's health care provider.

(6) If an infant requires a specialty formula such as
nutramigen, pregestimil, alimentum, and lofenalac that is much
more expensive or difficult to obtain than a regular infant
formula, the provider or center may request that the parent pay
the difference between a regular priced formula and the much
higher priced formula. If the parents supply the specific
formula, in lieu of receipt of cash, the provider or center may
credit the parents for the value of the formula the provider or
the center would have supplied. A written agreement signed by
both the provider or center and the parents indicating how
specialty formulas are to be provided must be kept and must be
available for review by CACFP staff and auditors.

(7) Whole milk is not allowed as a meal component for an
infant who is 12 months or less of age.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.303 COMBINATION FOODS (1) Each day care center er
and day care home shall list components of combination foods on
menus as required by the Montana CACFP. Combination foods
include, but are not limited to, the following:

(a) chili (ground turkey/beans) ;

(b) chicken casserole (chicken/rice/broccoli); and

(c) tacos (soft tortilla/ground beef/cheese/lettuce, and
tomato) . The provider or center is responsible for ensuring

that combination foods provide adequate amounts of the required
meal components for the age group being served.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.401 SPONSOR AND FACILTITY TRATINING AND TRAINING
RECORDS (1) A center must provide annual staff training on
CACFP requirements, including those related to nutrition
education, meal services, and food safety.

(2) Each emtity institution must provide free training to

each dayeare home provider oreenter facility it sponsors under
the CACFP. Initial training for each pfev&def;—ef——eeﬁ%ef

facility must occur before any meal or snack is served for which
CACFP reimbursement is claimed.

(3) Training sessions must be provided at least annually
for each day—eare provider or sponseored—eenter facility.

(4) An entity institution must document each training
session by keeping on file:

(a) an agenda which 1lists the date, time, topic, and
location of the training; efeachtraining sessionandthe teopie
eor—topies—diseussed;

(b) the names of the training facilitator or facilitators
and—their guatifiecations; and

o) J o 5 ed . ] e : .
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4> (¢) a sign in sheet reoester labeled—with the ecourse
Rame—and—Subjeet—matter; signed by each training session

participant.

(5) The following individuals must attend at least five
hours per federal fiscal year of CACFP training provided by the
department:

(a) £he—CACFP—program—director —from—ecach—type—of
%ﬂdepeﬁdeﬁ%—eeﬁ%ef+ one of the center's cooks; and

oFr N1~ + o coorda N £~ anah
1 \,UUJX J.J.LJ.L.,J_ J. L.,J.UJ.J. AW L uJ.llaL,uJ. LT A\ & S i
iﬂdepeﬂéeﬂE—eeﬁ%ef+ the administrator, director, or nutrition

coordinator.

(6) Each sponsor of day care homes must provide, free of
charge, a minimum of fiswe four hours of training to the day—eare
heme providers it sponsors concerning CACFP requirements,
including those relating to nutrition education, meal service,
and food safety. Two hours of the required training must cover

CACFP administrative and regqulatory issues. The training to be
provided by the sponsor must be submitted to the department in a
written training plan and must be approved by the department as
part of its annual renewal packet and whenever the training
content or method of providing the training changes. Sponsors
shall provide the approved training frequently enough and in
convenient locations so that day—eare—home providers have a
reasonable opportunity to participate in the training.

(7) Each sponsor must retain on site all information
relating to training provided by that sponsor for a period of at
least the three prior federal fiscal years, plus the current
federal fiscal year.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.402 MILK PRODUCTION PURCHASE RECORDS (1) All
reviews of centers performed by department staff and auditors
under department contract will evaluate the milk purchase
quantity documentation and compare it to the meals claimed that
require a milk volume component.

(2) DNotwithstanding any other applicable rule, if enough
milk is not purchased and documented to meet the minimum meal
component milk volume requirement, a corresponding meal
reimbursement disallowance shall be made~ in accordance with the

The milk volume requirements of 7 CFR 226.20. areadopted—and

AUTH: Sec. 52-2-704, MCA
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IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.501 REVIEWS OF DAY CARE HOME SPONSORING
ORGANIZATIONS SPONSORS (1) The department will conduct at
least one review of each day care home sponsoring—erganizatien
during each period consisting of two federal fiscal years +FFY¥Y)

for sponsors spernseringerganizatiens with 100 or more homes.

The department will conduct at least one review of each day care
home sponsorirg—erganizatien during each period consisting of
three FFY¥s federal fiscal vyears for a sponsoringerganizations
with +ess fewer than 100 homes.

(2) The sponsoring—erganizatien must ensure that all
program records are available during any review. Program
records include but are not limited to:

(a) documentation to substantiate that the procedures
outlined in the spornsering eorganizatien's sponsor's current
management plan have been and are being followed; and

(b) documentation of claims processed and fiscal activity
for the three preceding federal fiscal years FF¥s, plus the

current federal fiscal vears FEY.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.502 REVIEWS OF CENTERS AND SPONSORS OF CENTERS

(1) The department will conduct a minimum of one announced
or unannounced w¥wisit review of each center or sponsor of centers
in each three year period.

(2) Information—thatmust-beavailableat—the time—ofthe

71 o+ allidea i1t 1o "t T ama+ A ESIPEN +ho £1 7 Svg1 s Each

vV iIo LT -LJ.J.\.;J-LA.\.ACD A gy Lo 110CT LT T Tl o LS A iy J_UJ.J.UVVJ.J.J.j.

institution must provide all CACFP records to the CACFP review
team when the CACFP performs an announced or unannounced review.
Records that must be on site and made available to the CACFP
during a review include but are not limited to:
(a) monthly attendance records and sign in/out sheets;
(b) food receipts, by month of purchase;
(c) food service labor documentation;
(d) menu plan and food production records;—ineluding
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completed income eligibility forms;
menus ;
milk receipts, by month of purchase;
monthly financial reports; and
staff training records—;
records of facility training performed by the sponsor;
monitoring procedures if a sponsor of centers;
monitor training records if a sponsor of centers;

(m) a copy of the center's license, if the facility or
institution is required to be licensed; and

(n) a copy of the health and fire inspection if the center
is self-certified.

HAH-H-35WQ O

(3) During an on site review, the CACFP will verify that:
(a) the center is conducting a nonprofit food service;
(b) for profit institutions are eligible to claim

reimbursement for meals served;

(¢) meals offered and provided to CACFP participants are
documented on menu plan and food production records that meet
minimum food component and portion size requirements;

(d) completed CACFP income eligibility forms are on site
or made available to the CACFP during a review to document that
the center is claiming the correct rate of reimbursement for the
meals being claimed; and

(e) records are satisfactorily completed to demonstrate
which children and meals are claimed each day by each center or

sponsored facility.

21-11/10/05 MAR Notice No. 37-358



-2186-

{8 —Faech—fullmonth may be subject—toreview

(4) If a center or sponsor of centers submits a claim for
reimbursement for any month, and does not have complete records
on site during a review or make records available to the CACFP
during a review, the following actions may be taken:

(a) meal reimbursement for the corresponding claim month
may be disallowed;

(b) the amount of reimbursement for disallowed meals, as
stated in a notice of overclaim from the CACFP, must be paid
back to the CACFP;

(c¢) the meal disallowance total, as stated in a notice of
action from the CACFP, is subject to an administrative review
(appeal) ; and

(d) records that are not on site or made available during
a review will not be considered by the CACFP when establishing
the dollar amount for disallowed meals. An exception may be
requested in writing by the institution and must be approved in
writing by the CACFP.

(5) When meals are disallowed and an overclaim notice is
received by an institution, the institution may request an
exception to have records reviewed that were not on site or made
available to the CACFP at the time of a review. The request
must be submitted to the CACFP within 15 days of receipt of an
overclaim notice.

(6) The CACFP will notify the institution of its decision
to grant or deny an exception within 15 days of receipt of the
request for an exception.

(a) All misclassified income eligibility forms must be
corrected back to the date of the signature of the adult

household member on the forms. A—provider shall provide—allt
; T icibild - 113 \ ] . c
review—pursuant—teoa ecoerreective aetionplan~

(7) Exceptions may be granted only for extreme
circumstances, such as the accidental destruction of records,
and solely at the discretion of the CACFP.

(8) Reimbursement for claims submitted after the date of
review may be delaved up to 45 days from receipt of a complete
and valid claim if the institution owes money to the CACFP.

(9) Additional corrective actions may be required as a

result of missing records. The CACFP may request copies of
various records for random months throughout the vear to
demonstrate compliance with those items as stated in (2), (3),
and (4).

AUTH: Sec. 52-2-704, MCA

IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.601 ADMINTSTRATIVE REVIEWS (APPEALS) AND FAIR
HEARINGS (1) Except as provided in 42+(3), an  entity

MAR Notice No. 37-358 21-11/10/05



-2187-

institution may appeal an adverse administrative action through
the department's office of fair hearings pursuant to the
procedures provided in ARM Title 37, chapter 5. Adverse
administrative actionsg include:

(a) denial of the institution's application for
participation;

(b) denial of an application submitted by a sponsor of
centers on behalf of a facility;

(¢) termination or suspension of an institution from
participation in CACFP;

(d) denial of an institution's application for start up
funds;

(e) denial of an institution's application for advance
payment ;

(f£) denial of all or part of an institution's claim for
reimbursement, provided the claim was submitted in a timely
manner;

(g) denial by the state agency to forward to food and
nutrition servicesg (FNS) of the USDA an exception request by the
institution for payment of a late claim or a request for an
upward adjustment to a claim; or

(h) demand for the remittance of an overpayment against an
institution.

(2) An entity institution must file a written request for
an administrative review (appeal) within 15 calendar days of
receiving notification of an adverse administrative action by
providing the written request to the Department of Public Health
and Human Services, Quality Assurance Division, Office of Fair
Hearings, 2401 Colonial Drive, P.O. Box 202953, Helena MT
59620-2953.

423+(3) A day care home may only participate in the CACFP
through a sponsoring—erganization. A participating day care
home may appeal through the department's office of fair hearings
when there 1s a determination to terminate the home's
participation in the CACFP. All other adverse administrative
actions taken against a day care home must be reviewed through
the speonsering organizatien's gponsor's internal review process.

43} (4) Decisions made by food—and nutrition servieces—of
theUSPBA FNS pertaining to requests for exceptions to the claims
submission deadlines are not subject to appeal through the
state's administrative review (appeal) process.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.602 CORRECTIVE ACTION PLAN (1) An
institution receiving notice that it is sef&eus}y—deéieieﬁ%——ef
deficient in some aspect of the CACFP+ shall submit to the
department a corrective action plan to correct the deficiency+.
The plan must be postmarked within 30 days of receipt of the
deficiency notice provided by the department, or within such
other timeframe as is set forth in the deficiency notice. Any
enptity institution that fails to submit a timely corrective
action plan will be determined to be seriously deficient, or if
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the original notice stated the entity institution was seriously
deficient, the entity institution may be subject to termination
in accordance with the provisions set forth in 7 CFR 226.6.

(2) All corrective action plans are subject to review and
approval by the department. If a corrective action plan is
rejected by the department, a revised corrective action plan
that addresses the deficiencies in the original plan must be
submitted to the department no later than 15 calendar days from
the date of receipt of the notice of rejection of the original
plan. Any erntity institution that fails to submit an amended
corrective action plan within 15 calendar days of the receipt of
the notice from the department shall be determined seriously

deficient, and may will be subject to termination from the
program.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

37.75.603 TERMINATION AND REENROLLMENT OF A DAY CARE HOME
PROVIDER (1) When a sponsoringerganizatien terminates a day
care home provider for being serieousty defieient cause, the
sponsoring—erganizationshaldt must send to the department a copy

of the termination letter that is sent to the provider. Upon
receipt of this notification, the terminated provider's name
will be added to the state list of terminated providers, sent to
all sponsering—erganizatiens day care home sponsors, and
included on the national disqualified list.

(2) If a terminated provider wants to return to program
participation, the provider must—+

+a)> demonstrate to the satisfaction of the Montana CACFP
that they have fully and permanently eerreet corrected the
serious deficiency+.
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+{e)r——~complete o parent—survey ot teastonrce—in—the seecond
three—months—

44} (3) An entity institution or provider terminating
operations with the CACFP while under corrective action will
still be placed on the national disqualified list as well as the
state disqualified list.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-702 and 52-2-704, MCA

4. ARM 37.75.101

The proposed definition changes are reasonable and necessary for
the following reasons:

Changes to the definition of "active recruitment" are necessary
to make the definition easier to understand. The addition of
the definition of newsletter that is invitational in content is
necessary to specify the information that may be published in a
contractor's newsletter. Not making this change leaves the
definition wvague.

The definition of "administrative funds" is removed because it
is clearly explained in the federal regulations and is not used
in the content of the Administrative Rules of Montana.

A definition for "adult day care" was added because it is a type
of center that may participate in the CACFP. It is necessary
because the other types of day care centers that may participate
in CACFP are identified in the definitions.

The definition of "adverse administrative action" is changed to
be consistent with the federal regulation, eliminating the word
"administrative". This change is necessary to avoid confusion
between the language in the federal regulation governing the
CACFP and the Administrative Rules of Montana.

The language that states what is considered to be an adverse
action is moved to ARM 37.75.601 where the topic is addressed.
The change is necessary to have a clear definition and keep only
definitions in the definition section of the rule. Placing the
examples of an adverse action in the proper rule is necessary to
provide complete information in the section where the topic is
addressed. Not making this change makes ARM 37.75.601
incomplete.

The definition for "announced visit" is changed to "announced
review" to convey what actually takes place. The term "visit"
does not encompass training and compliance issues. The term
"review" is understood by the majority of CACFP participants and
more accurately reflects the events that occur, which is the
review of documentation.
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The change to the definition of "center" is necessary to remain
consistent with the federal regulations. Removing the words "in
a specific area for a specific period of time" is necessary
because not all centers have an agreement with the department.

The definition of "child care center" is included to remain
consistent with the federal regulations. The revision provides
information about what type of institution may participate in
the CACFP. The definition for child care center is added and
necessary because it is referred to throughout the CACFP rule
and is not currently defined.

The definition of "corrective action plan" is changed removing
the words "approved by the department". This change is
necessary because the definition as stated is incorrect. A
corrective action plan is not approved by the department until
it has been performed by the contractor.

The definition of "day care home" is revised to include "DCH" as
the acronym for day care home, and to include the language from
the federal regulation definition. The change is necessary to
explain thoroughly what a day care home is and avoid confusion.

A definition for "emergency shelter" was added because it is a
type of center that could participate in the CACFP. It is
necessary because the other types of day care centers are
identified in the definitions.

The definition of "institution" was changed to show that term
refers to centers or sponsors that are under contract with the
department to administer the CACFP.

The definition for "licensing staff" is changed to state that
licensing staff is also responsible for registering child care
contractors. Not changing the definition omits the portion of
the definition that makes contractors aware that licensing staff
is also responsible for child care registrations.

A definition for "outside school hours care center" was added
because it is a type of center that could participate in the
CACFP. It is necessary because the other types of day care
centers are identified in the definitions.

The definition for "seriously deficient" was changed to provide
the meaning of the term rather than reference federal
regulations.

The definition for "sponsoring organization" has been changed to
include a more thorough and substantive definition.

ARM 37.75.102 Civil Rights

Adding the manual section on civil rights to section (1) 1is
reasonable and necessary to specify the correct manual section
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to locate the civil rights information.

The changes to subsections (2) (a) and (b) are necessary to
include the requirement that equal opportunity be part of the
nondiscrimination statement. The changes are necessary because
the content is all one quote, and it is incorrect as currently
stated.

ARM 37.75.105 Head Start Categorical Eligibility

The changes to section (1) of this rule are reasonable and
necessary to convey the state requirement that data be collected
uniformly throughout the state by using the state's Income
Eligibility form. Without this change, there is a significant
margin for error in determining CACFP reimbursement
classifications because the Head Start income eligibility
considerations are not the same as the income guidelines for the
CACFP.

ARM 37.75.105(2) includes the requirement that records be
readily available during the time of a review. ©Not including
this requirement could be costly to the state and to the Head
Start due to postage, copying, and staff time costs.

ARM 37.75.105(3) and (4) are proposed to be deleted. This
change is reasonable and necessary because the majority of the
language was taken from the federal regulation 7 CFR 226. The
federal regulation clearly explains the Head Start requirements
and placing it in the ARM is redundant.

ARM 37.75.109 Audit Grants

The change to subsection (1) (b) is reasonable and necessary to
refer to the correct terminology of '"procure" rather than
"purchasing" or "acquisition", thereby alerting contractors that
they must meet the procurement requirements of the CACFP and the
state of Montana.

The requirement for the debarment certificate in subsection
(1) (c) (iii) is removed. The change is reasonable and necessary
because the debarment form has been abolished and is no longer
in use. A method has been developed to check for debarment or
suspension information through the internet.

The addition of subsection (1) (d) is reasonable and necessary to
specify the final documentation necessary for correct
reimbursement of audit funds. Not including this change leaves
the full documentation requirement incomplete.

ARM 37.75.201 Day Care Home Sponsors Service Area

The change to section (2) 1is necessary to clarify that
applications are available, but will not be accepted if two
sponsors already are serving an existing county and need cannot
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be established. Not changing the rule could create work for an
institution desiring to become a day care home sponsor in
completing an application when it will not be accepted.

The change to section (3) is necessary to let day care home
sponsors know that the department must confirm that a provider
would be more efficiently served by a sponsor in an adjacent
service area.

The wording of sections (4) through (8) was changed to make the
requirements easier to understand.

The change allowing the department to assign day care homes to
sponsors in section (9) is necessary in the event that a day
care home sponsor is unable to accept all of the day care homes
from a discontinuing or terminated sponsor.

ARM 37.75.202 Tiering Changes

The changes in this rule are reasonable and necessary to state
clearly the correct use of the information received by day care
home sponsors. The change is reasonable and necessary to use
the same language and terms of reference throughout the rule,
making it easier to understand. Not including this change
leaves the rule incomplete, unclear, and incorrect.

ARM 37.75.205 Provider Enrollment

Section (1) was changed to state clearly that a new provider
must have current registration before beginning participation in
the CACFP, and to clarify that a renewing provider may be in the
renewal process and still participate in the CACFP if assurance
is obtained from state licensing staff that the registration is
being renewed.

The change to subsection (2) (a) (iv) is necessary to correctly
identify all documents that show proof of wvalid registration.
Excluding the document from the "virtual pavilion" allows for
errors to occur, and can result in delays in processing because
the sponsor is wunaware that this form of documentation is
acceptable.

The change to section (3) 1is necessary Dbecause the forms
mentioned in the rule are no longer in use by the department.
The sponsor/provider agreement replaces the application and
reasons for termination.

Subsection (4) (b) is amended because the department has revised
the forms used by the providers, and this rule requirement sets
forth the correct information.

This rule is changed to comply with federal regulation, which
prohibits termination without the opportunity for the sponsor to
take corrective action. Not making this change conveys
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incorrect information.

The change to section (7) is necessary to list and name the
documents that must be retained in accordance with the federal
regulations of three federal fiscal years plus the current
federal fiscal year.

The addition of section (8) is necessary to specify which
information is considered permanent documentation that must
always be available. Having this information readily available
saves time for the state review team and for the sponsor's
monitors.

Changes to section (9) are necessary so that a single form can
be completed instead of a five page agreement when a provider
moves or has a name change. This change reduces the paperwork
required and makes it easier for both day care home sponsors and
providers to meet program requirements.

Changes to section (10) are necessary to assure that the meal
time change form becomes part of the sponsor/provider agreement.
As part of the sponsor/provider agreement, the rights and
responsibilities of the provider and of the sponsor apply.

37.75.206 Recruitment

Changes to subsections (4) (a), (b), and (c) are reasonable and
necessary to comply with the federal requirements, 7 CFR 226,
governing the CACFP.

Changes to sections (6) and (7) are reasonable and necessary
because the existing language no longer applies.

37.75.209 Changing Sponsoring Organization

Subsection (3) (b) changes are reasonable and necessary to keep
the department informed as is required by federal regulation.

The proposed amendments to section (5) are reasonable and
necessary to assure that a provider that is not performing in
compliance with CACFP requirements may not switch sponsors to
avoid corrective action or potential termination. Not including
this language could potentially damage the integrity of the
CACFP.

The proposed changes to section (6) are reasonable and necessary
to assure the awareness that the final decision to switch
sponsors lies with the Montana CACFP. Not including the
language could cause disputes among sponsors and be disruptive
to the CACFP.

37.75.301 Menu Evaluation

The change to section (1) 1is reasonable and necessary to
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correctly assign responsibility for ensuring minimum federal
requirements are met by sponsors in performance of menu
evaluations. Not including this change implies that
participants (children and adult participants, as defined by 7
CFR 226.2) are responsible to ensure minimum menu standards are
met.

The changes to section (2) are reasonable and necessary to state
more simply the responsibility of sponsors in regard to menu
evaluations and to use the same term of reference throughout the
rule.

37.75.302 Infant Meal Reimbursement

The changes to sections (1) through (5) are reasonable and
necessary to include changes in the federal regulations for
provider and/or center infant meal reimbursement. Not including
these changes leaves the rule incorrect, incomplete, and allows
for errors and incorrect claiming procedures by providers and
centers.

37.75.401 Sponsor and Facility Training and Training Records

The caption of this rule is changed to specify to whom the rule
applies. This is necessary to make it easier for contractors to
locate the information in the administrative rule.

Section (2) 1is changed to use the same terminology as the
federal regulation governing the CACFP. The words "day care
home provider" or "center" are replaced with facility. The
change is necessary to avoid confusion in terminology between
the federal and state guidance.

Subsection (4)(b) 1s changed to eliminate the need for
documentation of a training facilitator's qualifications. The
CACFP does not require specific qualifications for a facilitator
to provide training. The change is necessary to correct the
rule.

Subsection (4) (¢) 1s deleted. The CACFP does not require

documentation of the anticipated educational outcomes of
training beyond the requirements otherwise stated in section
(3). Not changing the rule leaves the rule incorrect.

Subsection (4) (d) is simplified, removing the requirement that a
roster labeled with the course name and outcome be kept as
documentation. The course name or title will be included on the
agenda as stated in subsection (3) (a). Not changing the rule
leaves a requirement for additional information that the CACFP
does not need.

Subsections (5) (a) through (e) have been replaced. The federal
regulation governing the CACFP requires a sponsor to train the
staff of its sponsored facilities. The CACFP believes that
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attendance at training offered by the Montana CACFP by two of
the staff members at each institution is sufficient to learn the
material and provide the required training to their staff.
Making this change can reduce the expense incurred by the
contractor in having staff attend training offered by the
department. Not making this change could make attendance at
training offered by the department unnecessarily costly to
attend by institutions.

Section (6) is changed to reduce the number of hours, from five
hours to four hours, that a day care home provider must
participate in training offered by their sponsor. The CACFP
believes that four hours is sufficient time to training day care
home providers on CACFP requirements and nutrition. The change
is necessary to make it easier for day care home providers to
obtain the required training. Not making this change can make
it more difficult for day care home providers to obtain the
required training.

37.75.402 Milk Purchase Records

The hearing was changed to accurately refer to the subject. Not
changing the rule leaves language that refers to something that
does not exist.

37.75.501 Reviews of Day Care Home Sponsors

Subsections (3) (a), (b), and (c) were removed entirely. This
change is necessary because the topics addressed are clearly
defined in the federal regulation. The federal regulation does
not allow claims for vreimbursement to be held pending
verification of corrective action. Not changing the rule leaves
the rule incorrect.

37.75.502 Reviews of Centers and Sponsors of Centers

ARM 37.75.502 was changed entirely to provide specific courses
of action to be taken by the CACFP and the institutions, to make
the rule more clear, and to convey more directly the intent of
the rule.

Section (2) was changed to specify that records must be made
available to reviewers at the time of the review, and to limit
the possibility of records being created after the fact.

Subsections (2) (j) through (n) were added to the rule to make
institutions aware of information about records they are
required to have on site pursuant to federal regulation, 7 CFR
226, and thereby increase their ability to comply with the
regulation.

Subsections (3) (a) through (e) were changed to explain to
institutions what the CACFP will look for during an on site
review of an institution in determining its compliance with
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CACFP requirements.

Section (4) was changed to make institutions aware that meals
may be disallowed and money would have to be repaid to the CACFP
if records are not available as stated in section (2), and to
inform them of the potential consequences of not retaining and
providing such records.

Section (5) was added to provide institutions an opportunity to
request an exception for not having records on site or available
and to set forth to institutions the kind of circumstances in
which an institution might be excepted from having such records
available as otherwise required.

Section (6) was added to state the amount of time the CACFP may
take to respond to a request for an exception from an
institution.

Section (7) was added to provide examples of reasons an
exception may be granted thereby reducing the time and expense
to institutions and the CACFP in preparing and reviewing
requests for exception that would not justify the granting of an
exception.

Section (8) was added to inform institutions that their claim
may be held for up to 45 days if the amount of money owed to the
program is being determined. In this manner, the state can take
the money due from the current claim without having to request a
check. This is necessary to help assure the CACFP is repaid for
any money owed to the program, and is the most cost effective
method to collect payment.

Section (9) was added to increase the awareness that additional
records may be randomly requested when an institution has been
under corrective action, thereby ensuring CACFP's capability to
safeguard CACFP integrity and prevent potential fraud within the
program.

37.75.601 Administrative Reviews (Appeals) and Fair Hearings

The word administrative has been removed throughout the rule.
An institution can appeal any adverse action. Removing the word
makes the statements correct. Not removing this word implies
that only adverse administrative actions can be appealed by the
institutions, which is not the case.

Section (5) has been added to include the ARM governing fair
Hearings of the CACFP into the CACFP rules. The word "appeal"
is included with references with "administrative reviews" to
provide a more full sense of the meaning of the rule.

37.75.602 Corrective Action Plan

The changes are reasonable and necessary to allow a range of
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time for the return of the Corrective Action Plan. Not
including the change could result in allowing a 30 day response
period to a corrective action that may require greater urgency
and faster response times.

The changes are reasonable and necessary to state the exact time
frame that amended corrective action plan response period
begins. ©Not including this change would leave the referenced
period too vaguely defined.

37.75.603 Termination and Reenrollment of a Day Care Home
Provider

Changes to ARM 37.75.603 are necessary because the federal
regulation governing the CACFP changed. Not changing the rule
leaves the information contradictory to federal regulation and
incorrect.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Gwen Knight,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than
5:00 p.m. on December 8, 2005. Data, views or arguments may
also be submitted by facsimile (406)444-1970 or by electronic
mail via the Internet to dphhslegale@emt.gov. The Department also
maintains lists of persons interested in receiving notice of
administrative rule changes. These lists are compiled according
to subjects or programs of interest. For placement on the
mailing list, please write the person at the address above.

6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Dawn Sliva Joan Miles
Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT AND
REPEAL

In the matter of the proposed )
amendment of ARM 42.2.304, )
42.2.306, 42.2.501, 42.2.504, )
42 .2.505, 42.2.510, 42.2.511, )
42.2.613, 42.2.621, 42.15.314, )
42.15.315, 42.15.320, 42.23.605)
and repeal of ARM 42.2.326, )
42.2.327, 42.31.510 and )
42.31.705 relating to general )
department rules and penalty )
and interest rules )

TO: All Concerned Persons

1. On November 30, 2005, at 1:00 p.m., a public hearing
will Dbe held in the Director's Office (Fourth Floor)
Conference Room of the Sam W. Mitchell Building, at Helena,
Montana, to consider the amendment and repeal of the above-
stated rules relating to general department rules and penalty
and interest rules as they apply to personal income and
corporation license taxes.

Individuals planning to attend the hearing shall enter
the building through the east doors of the Sam W. Mitchell
Building, 125 North Roberts, Helena, Montana.

2. The Department of Revenue will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Revenue no later than
5:00 p.m., November 21, 2005, to advise us of the nature of
the accommodation that vyou need. Please contact Cleo
Anderson, Department of Revenue, Director's Office, P.0O. Box
7701, Helena, Montana 59604-7701; telephone (406) 444-5828;
fax (406) 444-3696; or e-mail candersone@mt.gov.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

42.2.304 DEFINITIONS The terms used by the department
are, in great part, defined in Titles 15, 16, 39, and 72, MCA.
In addition to these statutory definitions, the following
definitions apply to ARM Title 42, wunless context of a
particular chapter or rule provides otherwise:

(1) remains the same.

(2) "Ancestor" means a lineal ancestor and a collateral
ancestor if related by blood. Sections 72-11-102, 72-11-103,
and 72-11-104, MCA, describe how kinship and degrees of
kinship are determined.

(2) through (11) remain the same but are renumbered (3)
through (12).
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(13) "Deficiency assessment" means an amount dJgreater
than the amount disclosed on a return or report filed with the
department.

(12) remains the same but is renumbered (14).

(15) "Dependent" means any individual listed in 15-30-
113, MCA, as amended, over one-half of whose support for the
calendar vear in which the taxable year of the taxpaver begins
was received from the taxpayer. In determining whether or not
an individual received for a given calendar yvear over one-half
of his support from the taxpaver, there shall be taken into
account the amount of support received from the taxpayer as
compared to the entire amount of support the individual

received from all sources, including support which the
individual himself supplied.
(16) "Descendant" means a lineal descendant and a

collateral descendant related by blood. Sections 72-11-102,
72-11-103, and 72-11-104, MCA, describe how kinship and
degrees of kinship are determined.

(13) remains the same but is renumbered (17).

434} (19) "Domiciled" means having a residence 1in the
state of Montana as stated in 1-1-215, MCA.

4353+ (18) "Disregarded entity" means a business entity
that 1s disregarded as an entity separate from its owner(s)
for federal income tax purposes. The term includes a limited
liability company with one owner, a qualified subchapter S
subsidiary not treated as a separate corporation, and a
partnership, syndicate, group, pool, joint wventure, or other
unincorporated organization electing wunder IRC 761 to Dbe
excluded from application of partnership tax rules. A
corporation is not a disregarded entity by wvirtue of being
included in a federal consolidated return.

(16) through (22) remain the same but are renumbered (20)
through (26).

(27) "Tmmediate family member" means any individual who
igs a lineal descendant of the taxpayer and also includes their
Spouse. Stepchildren are considered 1lineal descendents if
that relationship was created before the child's eighteenth
birthday.

(23) through (30) remain the same but are renumbered (28)
through (35).

31 (36) "Noncontiguous parcels of land" means land
acreage 1in the same ownership that meets one of the two
following standards:

(a) acreages that do not touch, but are each an integral
part of the operation of a bona fide agricultural operation;
or

(b) acreages that would meet the definition of
contiguous contained in 48)>(10) were the acreages not
separated by one or more of the following features only:

(i) roads and highways;

(ii) navigable rivers and streams;

(iii) 1local taxing authority boundaries;

(iv) railroad lines; or

(v) federal or state land that is 1leased from the
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federal or state government by a taxpayer whose land ownership
is contiguous to the federal or state land.

(32) through (50) remain the same but are renumbered (37)
through (55).

(56) "Statement of account" means the first notice
provided to the taxpayer that a debt is owing to the state of
Montana.

(57) "Support" includes food, shelter, clothing, medical
and dental care, education, and the 1like. Generally, the
amount of an item of support will be the amount of expense
incurred by the one furnishing such item. However, 1if the

item of support furnished 1is in the form of property or
lodging, it will be necessary to measure the amount of such
item in terms of its fair market value.

(51) through (53) remain the same but are renumbered (58)
through (60) .

AUTH: 15-1-201, 15-30-305, 15-31-501, 16-1-303, 16-10-
104, and 16-11-103, MCA
IMP: 15-1-102, 15-1-601, 15-30-101, 15-30-105, 15-30-

131, 15-30-1101, 15-30-1102, 15-30-1111, 15-30-1112, 15-30-
1113, 15-30-1121, and 15-31-101, and Title 15, chapter 31,
part 3, MCA

REASONABLE NECESSITY: The department is proposing to amend ARM
42.2.304 to add general terms used by the department in other
chapters of Title 42 and to correct a clerical error to an
internal reference in (31).

42.2.306 PENALTY AND INTEREST (1) Unless otherwise
provided by law, for all taxes, fees and other assessments
imposed under Titles 15+ and 16+—ard—39, MCA, and administered
by the department, penalty and interest attaches if—+the—tax

. o . . . . .

EhaE]ii ﬂe£i?i3H? i? ﬁSE ﬁ&;é Ti?hiﬁ 0 éﬁis Sﬁ HiEisi oF E?e
month—eor—fraection of o month,—eon the unpaid—tax as stated
outlined in 15-1-216, MCA.

(2) In—the —instance—of o deficieney, the penalty —3s

44} Exclusions to this rule are provided in 15-1-216,

AUTH: 15-1-201, 15-1-216, 16-10-104, 16-11-103, and 39-
51-301, MCA

IMP: 15-1-206, 15-1-207, 15-1-216, 15-1-701, 15-1-708,
16-1-409, 16-1-411, 16-11-143, and 16-11-203+——and—39-51-30%,
MCA
REASONABLE NECESSITY: The department proposes to amend ARM
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42.2.306 to reflect changes to the law as the result of House
Bill 592 enacted by the 59th 1legislature and to eliminate
references to Title 39, which the department no longer
administers. The 56th legislature established uniform
provisions for the assessment of penalty and interest for
delinguent taxes and fees under Title 15 and 16, MCA. Section
15-1-216, MCA, is the statute that details the uniform penalty
and interest provisions. Senate Bill 271 of the 58th
legislature transferred the responsibility of collecting
unemployment insurance to the Department of Labor and
Industry. Therefore, the reference to Title 39, MCA, should
be eliminated.

42.2.501 APPLICATION OF PARTIAIL PAYMENTS (1) through (3)
remain the same.

(4) Payments not directed by the customer will be applied
pro rata among the accounts being collected by the department.
For example, 1f 30% of the total debt is unemp%eyme&%—&asafaﬁee
coal severance tax, 40% is withholding, and 30% is income tax,
and a partial payment is received, application of the payment
will be applied pro rata according to the schedule shown in (1)
until all debt is satisfied.

(5) remains the same.

AUTH : 2-4-201, 15-1-201, 15-30-305, 15-31-501, 15-35-
122, and 15-53-155, MCA

IMP: 2-4-201, 15-1-206, 15-1-216, 15-30-304, 15-30-321,
15-30-323, 15-31-111, 15-31-502, 15-31-506, 15-31-510, 15-31-
522, 15-31-543, 15-31-545, 15-35-105, 15-35-121, 15-37-108,
15-38-107, 15-38-110, 15-53-145, and 15-59-106, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.2.501 to eliminate references to unemployment insurance,
which the department no longer administers.

Senate Bill 271 of the 58th 1legislature transferred the
responsibility of collecting unemployment insurance to the
Department of Labor and Industry. Therefore, the reference to
unemployment insurance should be eliminated.

42.2.504 PENALTIES (1) Applicable late filing penalties
and late pay penalties must be calculated as set forth in 15-1-
216, MCA.

(2) The penalty for purposely failing to file a return or
to pay the tax by the due date is set forth in 15-1-216, MCA.

(3) F—adeficieney in tax is not paid within 60 days
e : ; e 1 . ] c :

4 A taxpayer who files, renders, or signs a false or
fraudulent return or statement, or who supplies the department
with false or fraudulent information, is subject to the
additional civil and criminal penalties described in 15-30-321,
MCA.
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AUTH: 15-30-305, MCA
IMP: 15-1-216, 15-30-321, and 15-30-323 MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.2.504 to reflect changes to the law as the result of the
enactment of House Bill 592 enacted by the 59th legislature.
Section 5 of House Bill 592 eliminated the 60-day period for
payment of tax after mailing of the notice. Penalty and
interest are assessed pursuant to 15-1-216, MCA.

42.2.505 INTEREST ON UNPAID TAX (1) remains the same.

(2) A taxpayer must file an amended Montana return within
90 days after filing an amended federal return or receiving
notice that their taxable income was changed or corrected by
the IRS, or other competent authority, as required by 15-30-

304, MCA. I +this—oeccurs;—the department—will —wative interest

inereased—tax—-
(3) through (3) (b) remain the same.

AUTH: 15-30-305, MCA
IMP: 15-30-142, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.2.505 to reflect changes to the law in House Bill 592
enacted by the 59th 1legislature. The 56th legislature
established uniform provisions for the assessment of penalty
and interest for delingquent taxes and fees under Title 15 and
16, MCA. These uniform provisions are outlined in 15-1-216,
MCA.

42.2.510 REVIEW OF STATEMENT OF ACCOUNT NOTICES

(1) This rule applies to all department actions where a
statement of account (SOA) or deficiency assessment is issued

: : . .

ex33§§ che ﬁe°ieg. ng certain—tax—issues f?ai ?H°E%‘?
Statement—of acecounts A statement of account does not include
centrally assessed appraisal reports and centrally assessed
assessment notices which are covered by ARM 42.2.511.

(2) The department will provide notification to the
customer by mailing the SOA as defined in ARM 42.2.613, to the
customer as prescribed in 15-1-211, MCA. Information provided

on the SOA shall advise the customer of the reguirement to
file a request for informal review form AB—26) APLS101F or a
written objection to the SOA with the department within 30
days from the date of the SO0A; and that failure to file a
written objection within the 30 days shall be deemed an
admission that the customer agrees the debt stated in the SOA
is due and owing.

(a) through (d) remain the same.

(3) The customer must submit, to the department, an
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ofbjection to the SO0A will—be provided—to—the department
within 30 days of the date on the SOA. If the objection 1is

sent by the U.S. postal service or by any other generally
accepted delivery service, the objection must be postmarked

within 30 days of the date of the SOA. If it is sent by
electronic mail, it must be sent within 30 days of the date of
the SOA. Failure to respond within the 30 days shall be

deemed an admission that the customer concurs that they owe
the debt stated in the SOA.

(a) Objections may be submitted using the AB—26 APLS101F
or by a detailed letter stating the issues and amount of tax

disputed.
(b) Electronic objections will be accepted. The e-mail

address, seaeb&ee%&eﬂ—s%a%e—m%—&s soaobjections@mt.gov is
provided on the SOA in the appeal rights section of the SOA.
(4) A mutual extension may be granted if both parties

agree. The parties may extend the time perieds—d3nthis—rule
L B ) ; . .

sEEer Fhe EHiEia% fkaisEiSH haf k?%nlfi%Eﬂ ki.fiffleEng ?H

departmentls—internet—homepage—

(5) The department shall review the objection and
determine whether the department agrees or disagrees with the
customer's objections. The department shall mail written

notice to the customer advising the customer of the
department's determination within 30 days after receipt of the
objection.

(a) If the department concurs with the customer, the
matter is resolved by withdrawing or revising the SOA.
(b) If the department disagrees with the customer, it

shall explain the reasons for the disagreement, notify the
customer of the dispute resolution procedures and provide a
copy of notice of referral form VR (APLS102F) . The
department shall also notify the customer that the customer
must submit a €VR—%* APLS102F or detailed 1letter to the
department within 15 days of the date on the notice of
determination from the department, and that the customer will
forfeit the right to a hearing if the customer fails to submit
the €&¥R—3 APLS102F or detailed letter within the 15-day
period.

(6) Appeals shall be submitted to the office of dispute
resolution if the customer decides to appeal the department
decision, as required in 15-1-211, MCA. This may be done by
completing the €¥R—3 APLS102F, or by providing a detailed
letter and submitting either document to the department within
15 days of the date of the notice of determination from the
department. Appeals should be sent to the Department of
Revenue, Office of Dispute Resolution, P.0O. Box 7701, Helena,
Montana 59604.

(a) through (10) remain the same.

AUTH: 15-1-201, &and 15-1-211, 15-1-701, 15-31-501, 15-
35-122, and 15-36-322, MCA

IMP: 15-1-211, 15-1-406, 15-8-601, 15-23-102, 15-23-107,
15-30-142, 15-30-257, and—39—53—3169+ 15-31-503, 15-37-1009,
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15-37-114, 15-38-108, and 15-39-110, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.2.510 to reflect changes in the law as enacted by House
Bill 592 enacted by the 59th 1legislature and to eliminate
references to unemployment insurance, which the department no
longer administers. The department further amends the rule to
change the title of the objections and appeals forms.
Authority and implementing cites are being added that reflect
laws that this rule supports. The reference to 39-51-1109,
MCA, is Dbeing deleted because that 1law applies to the
unemployment insurance tax that is not longer administered by
the department.

42.2.511 REVIEW OF CENTRALLY ASSESSED PROPERTY
APPRATSALS (1) through (4) remain the same.

(5) The department shall review the objection and
determine whether the department agrees or disagrees with the
customer's objections. The department shall mail written
notice to the customer advising the customer of the
department's determination within 15 days after receipt of the
objection.

(a) If the department concurs with the customer, the
matter is vresolved by revising the appraisal report and
issuing a final assessment notice.

(b) If the department disagrees with the customer, it
shall explain the reasons for the disagreement by issuing a
revised appraisal report, notify the customer of the dispute
resolution procedures and provide a copy of a—€¥R—3I form
APLS101F. The department shall also notify the customer that
the customer must submit a—€¥R—* form APLS101F or detailed
letter to the department within 15 days of the date on the
revised appraisal report, and that the customer will forfeit
the right to a hearing if the customer fails to submit the
&¥R—3 form APLS101F or detailed 1letter within the 15-day
period. Appeals should be sent to the Department of Revenue,
Office of Dispute Resolution, P.0O. Box 7701, Helena, Montana
59604.

(6) If the customer decides to appeal the department’s
decision, the customer shall:

(a) within 15 days of the date of the revised appraisal
report forward the matter to the office of dispute resolution
(ODR), as required in 15-1-211, MCA, by completing the €&VR—3I+
form APLS102F, or by providing a detailed 1letter and
submitting either document to the department; or

(b) upon mutual agreement of the parties file an appeal
with the state tax appeal board.

(7) through (10) remain the same.

AUTH: 15-1-201, 15-1-211, and 15-23-108, MCA
IMP: 15-1-211, 15-1-406, 15-8-601, 15-23-102, and 15-23-
107, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
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42.2.511 to reflect the change to the title of the forms
needed to request a review or appeal of an assessment.

42.2.613 DEFINITIONS The following definitions apply to
rules found in this sub—chapter.
(1) through (4) remain the same.
45— 1DBOR—form 577 means—the extension form used—to
regquest—an—extension—of the dates—referred—to—inARM 422622
e . 1 ob] : 3 ) . ] ’
http+/Hwww—state mtus/revenue—
(6) remains the same but is renumbered (5).
+7(6) "Hearing" means a proceeding with specified
issues of fact or law to be heard before a finder of fact,
from which a decision is rendered. The deeision rendered—by
: find e £ holl g . ] N

+
C

AcT o1 A 1 717 ™
SeCITSTOT It (& T

= Nt ST <71 + 1 Moentan
Lo [ A C 1T o

(8) through (12) remain the same but are renumbered (7)
through (11).

133 (12) "Notice of referral to the office of dispute
resolution form +E¥R—3)} APLS102F" is a form wused by the
department and customer to refer a disputed matter to the
office of dispute resolution. This form is available on the
department's internet homepage as stated in (1).

(14) through (16) remain the same but are renumbered (13)
through (15).

37 (16) "Request for informal review form +AB—26)
APLS101F" is a form used by the department and the customer to
record changes, appeals and issues pertaining to a particular
customer. This form is available on the department's internet
homepage, http://www.statemt.ustrevenwegov. It may be used
by the customer to notify the department of a dispute
concerning an amount shown on a property assessment notice or
statement of account (SOA) for those items described in
++9)-(18) .

(18) and (19) remain the same but are renumbered (17) and
(18) .

426 (19) "Written objections" include objections
submitted through electronic media or delivered by the U.S.
postal service, or any other generally accepted delivery
service. For matters Dbefore ODR, electronic media filings
must be supplemented with a hard copy document.

AUTH: 15-1-201 and 15-1-211, MCA
IMP: 15-1-211, 15-1-406, 15-23-102, 15-23-107, and 15-
30-257—and—39—53+—31369, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.2.613 to change the form names and the website address that
customers must use to obtain these forms. The rule is further
amended to delete unnecessary language in the definition of
"hearing" that does not directly apply to that term.
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42.2.621 FINAL AGENCY DECISTON AND APPEAL OF AN—AGENCY

DECISION (1) The hearing examiner shall submit a proposed

agency decision to the director for consideration. The final

agency decision shall be issued by the director of revenue.
(2) If a person or other entity receives an adverse

agency decision in a tax dispute, they shall have 30 days to
submit an appeal from such decision to the state tax appeal
board.

423+(3) If no decision is rendered by the end of the 180-
day period specified in 15-1-211, MCA, and ARM 42.2.616, the
department shall issue a determination to the taxpayer. The
determination shall inform them that the 180-day term has run
without a decision and that they are therefore entitled to
carry their appeal forward. The person or other entity shall
then have 30 days to file a complaint with the appropriate
reviewing authority.

AUTH: 15-1-201 and 15-1-211, MCA
IMP: 15-1-211, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.2.621 to clarify that final agency decisions will be issued
by the Director of Revenue.

42.15.314 CHANGES TN FEDERAL TAXABLE INCOME (1) and (2)
remain the same.

(3) Interest and penalty is are assessed on any unpaid
tax under the original return from the prescribed due date of
the original return until the department receives an—amended

. . . . .
Montana —neome—tax return.—Thedepartment—will—waive —nterest
Erom Eh? ﬂaia the—department reeeives Eh; amended iEEﬁﬁﬂlg??il
payment.

AUTH: 15-30-305, MCA
IMP: 15-1-216, 15-30-145, 15-30-146 and 15-30-304, MCA

REASONABLE NECESSTITY: The department proposes to amend ARM
42.15.314 to reflect changes in the law as the result of the
enactment of House Bill 592, which was enacted by the 59th
legislature. Section 1 of House Bill 592 specifically
eliminated the language in 15-1-206, MCA, which allowed for
the abatement of interest from the date the department was
notified of federal changes until notice of additional tax was
sent to the taxpayer. The word "penalty" was added to (3) for
further clarification.

42.15.315 ORIGINAL AND AMENDED RETURNS (1) through (5)
remain the same.

(6) Amended returns filed for tax years beginning before
January 1, 2001, will not change the calculation of the late
file and3latepaypenatties penalty on the original return.

(7) remains the same.
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363 If required by 15-1-216 and 15-30-321, MCA,
interest will be calculated on the original return. If an
amendment is made to the original return, interest will be
calculated as required under 15-30-149 or 15-30-142, MCA, as
of the due date in (1).

(11) through (13) remain the same but are renumbered (9)
through (11).

AUTH: 15-30-305, MCA
IMP: 15-1-216, 15-30-142, 15-30-149, 15-30-241, and 15-
30-321, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.15.315 to reflect changes in the law as the result of the
enactment of House Bill 592 enacted by the 59th legislature.
Section 5 of House Bill 592 eliminated the 60-day notice for
payment of tax after mailing of the notice. Section 2 and 3
of the bill states that penalty applies regardless if
extensions of time to file have been granted.

42.15.320 DEFICIENCY NOTICES AND PAYMENTS (1) As soon
as practical after a return is filed, the department will
examine the return and verify the amount of tax. If the
department determines that the tax liability is greater than
the amount previously paid, it will mail notice of the

additional tax aeefaed——iﬁ%efes%——%e——%he——%axpayef;————$£——%he

iﬁ—&5—&—%}6——MGA——W&%%—H@%—be—impesed plus penaltv and 1nterest

as outlined in 15-1-216, MCA.
(2) remains the same.

AUTH: 15-30-305, MCA
IMP: 15-30-142 and 15-30-144, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.15.320 to reflect changes in the law as the result of the
enactment of House Bill 592 enacted by the 59th legislature.
Section 5 of House Bill 592 eliminated the 60-day notice for
payment of tax after mailing of the notice.

42.23.605 PENALTY AND INTEREST (1) Whenever a
deficiency assessment is made by the department pursuant to
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15-31-503, MCA, based on the original return, the tax becomes
final as provided in 15-31-503, MCA, and the payment for the
deficiency is due within 30 days as stated on the notice of
deficiency assessment. If the payment is not made by the end
of this period, the taxpayer is subject to imposition of a

penalty ef—31-5%per month;—hnot—to-exceed18%—of the tax—due;
as provided in 15-1-216, MCA.
(2) Amended returns will not change the calculation of

the late file and—3late—pay penalties on the original return
for tax years beginning before January 1, 2001.

(3) Feor—tox—yearsbeginning onor after Jonuary +—2663+
thelate—file—and lLhate pay penalties will be adjusted based
on the corrected amount of tax due, which results from an
amended return, adjustment from an audit, or correction to the
original return.

(4) In the case of a net operating loss carry-back, no
change will be made te—the—ealteulation—of the Jlatefile—and

late—payperatty——and to the underpayment interest penalty on
the original return.

(5) A—tate—pay—Ppenatty—wiltl—rnet—be —assessed—on——an

{6+ A penalty assessment may be appealed by the taxpayer
under the provisions of ARM 42.2.613 through 42.2.621.

AUTH: 15-31-501, MCA
IMP: 15-1-216, 15-1-222, 15-31-502, 15-31-503, and 15-
31-510, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.23.605 to reflect changes in the law as a result of the
enactment of House Bill 592 enacted by the 59th legislature.
Sections 2 and 3 of House Bill 592 changed the interest and
penalty rates assessed by the department. These new rates are
detailed in 15-1-216, MCA. Section 2 and 3 also require late
pay penalties to be assessed on amended returns. Section 5 of
the bill eliminated the 60-day notice for payment of tax after
mailing of the notice. The word "penalty" was added to (4)
for further clarification

4. The Department proposes to repeal the following
rules:

42.2.326 RULEMAKING which can be found on page 42-231 of
the Administrative Rules of Montana.

AUTH: 15-1-201, 16-1-303, 16-10-104, and 16-11-103, MCA
IMP: Title 2, chapter 3, part 1, MCA

REASONABLE NECESSITY: The department is proposing to repeal
ARM 42.2.326 because the requirements of this rule are found
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in Title 1, MCA, and the rule is no longer necessary.

42.2.327 OTHER MEASURES which can be found on page 42-
231 of the Administrative Rules of Montana.

AUTH: 15-1-201, 16-1-303, 16-10-104, and 16-11-103, MCA
IMP: Title 2, chapter 3, part 1, MCA

REASONABLE NECESSITY: The department is proposing to repeal
ARM 42.2.327 because the requirements of this rule are found
in Title 2, MCA, and the rule is no longer necessary.

42.31.510 PENALTY AND INTEREST which can be found on
page 42-3152 of the Administrative Rules of Montana.

AUTH: 15-53-155, MCA
IMP: 15-1-216, 15-53-145 and 15-43-147, MCA

REASONABLE NECESSITY: The department is proposing to repeal
ARM 42.31.510 because ARM 42.2.306 addresses the uniform
penalty and interest provisions. Therefore, this rule is no
longer necessary.

42.31.705 LATE FILING PENALTIES which can be found on
page 42-3163 of the Administrative Rules of Montana.

AUTH: 16-11-402, MCA
IMP: 15-1-216 and 16-11-402, MCA

REASONABLE NECESSITY: The department is proposing to repeal
ARM 42.31.705 because changes to the law by House Bill 592
which was enacted by the 59th legislature now outline the
applicable rates for late filing and the current rules is no
longer necessary.

5. Concerned persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Director's Office
P.O. Box 7701
Helena, Montana 59604-7701
and must be received no later than December 8, 2005.

6. Cleo Anderson, Department of Revenue, Director's
Office, has been designated to preside over and conduct the
hearing.

7. An electronic copy of this Notice of Public Hearing
is available through the Department's site on the World Wide
Web at http://www.discoveringmontana.com/revenue, under "for
your reference;" "DOR administrative rules;" and "upcoming
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events and proposed rule changes." The Department strives to
make the electronic copy of this Notice of Public Hearing
conform to the official version of the Notice, as printed in
the Montana Administrative Register, but advises all concerned
persons that in the event of a discrepancy between the
official printed text of the Notice and the electronic version
of the ©Notice, only the official printed text will be
considered. In addition, although the Department strives to
keep its website accessible at all times, concerned persons
should be aware that the website may be unavailable during
some periods, due to system maintenance or technical problems.

8. The Department of Revenue maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the 1list shall make a written request,
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding particular subject matter or
matters. Such written request may be mailed or delivered to
the person in 5 above or faxed to the office at (406) 444-
3696, or may be made by completing a request form at any rules
hearing held by the Department of Revenue.

9. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been fulfilled.

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State October 31, 2005
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING ON PROPOSED

In the matter of the proposed
amendment of ARM 1.2.102,

1.2.202, 1.2.204, 1.2.205, AMENDMENT, TRANSFER,
1.2.206, 1.2.210, 1.2.211, ADOPTION, AND REPEAL
1.2.212, 1.2.214, 1.2.216,

1.2.217, 1.2.218, 1.2.219,

1.2.401, 1.2.402, 1.2.404,

1.2.411, 1.2.422, 1.2.423, and

1.2.519, the amendment and

transfer of ARM 1.2.321, 1.2.322,
1.2.412, and 1.2.421, the
adoption of New Rules I through
ITI, and the repeal of ARM
1.2.301 regarding the
Administrative Rules of Montana,
Montana Administrative Register,
rule formatting, incorporation by
reference, fees

— o e e e e e e e e e S~ S ~—

TO: All Concerned Persons

1. On December 1, 2005, a public hearing will be held at
10:00 a.m. in Room 172, State Capitol Building, Helena,
Montana, to consider the ©proposed amendment, transfer,
adoption, and repeal of the above-stated rules.

2. The Secretary of State will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Secretary of State no later than
5:00 p.m. on November 22, 2005, to advise us of the nature of
the accommodation that vyou need. Please contact Jean
Branscum, Secretary of State's Office, P.O. Box 202801,
Helena, MT 59620-2801; telephone (406) 444-5596; FAX (406)
444-3976; e-mail jabranscumemt.gov.

3. The rules as proposed to be amended provide as
follows, stricken matter interlined, new matter underlined:

1.2.102 OFFICIAL VERSION OF THE ADMINISTRATIVE RULES OF
MONTANA (1) remains the same.

(2) Changes to the ARM must first be published in the
Register (refer to subchapter 4).

(3) Finalized rule changes do not appear in the ARM
until the guarter following their adoption. The text of the

ARM must be read together with any rule changes made in the
current and previous quarters of the Register to ensure the
complete and correct language of the rule is being read.

(4) If there is a discrepancy between the rule text in
the ARM and the text of the Register proposal and adoption
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notices, the text of the Register notices prevails as the
correct text.

AUTH: 2-4-306, 2-4-311, 2-4-312, 2-15-401, 2-15-404, MCA
IMP: 2-4-306, 2-4-311, 2-4-312, MCA

1.2.202 NEW ARRANGEMENT OF THE ADMINISTRATIVE RULES OF
MONTANA (1) All titles are organized as follows:
(a) title page;

(b) title table of contents containing chapter names and
beginning page numbers for each;
(¢) chapters containing rule text;

(d) a cross reference table;
(e) for some titles, a repealed rule table; and
(£) for some titles, old-to-new and new-to-old tables.

(2) Chapters+ Titles are divided into chapters.

+ar—The—first—echapter—under Chapter 1 of every title is
assigned—+te contains the department's organizational rule and

organizational charts. Chapter 2 is—assigrned—te contains the

department's overall procedural rules. Thereafter——a
depaf%meﬁ%——begiﬁs——Ehe——ﬂ&mbef&ﬂg——eé——i%s- Subsequent chapters
with numbers 35 4 ete— ruaning run consecutively and

reserving with reserved chapter numbers in areas where future
grewth—3s additional rules are anticipated.

43} (a) Reserved chapter number+{s} are indicated in the
title's chapter table of contents. A page 1is placed in the
ARM in—the—Joecation—that—the where a reserved chapter{s)r
falls.

(b) Beginning with chapter 3, the chapters are organized
topically so that rules faii—3n follow a loglcal sequence..
with—substantially—*¥rRelated rules are placed in chapter groups
that—follow—each—other.

+er Chapters that contain rules common to the entire
department are listed first, 4=e+—5 such as centralized
services division.
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] . . . e _ . ed ]
the—greup—eof rutes beplocedin—a subchapter of +the bureaw's
Sivicion! : .
4> (c) Chapters are assigned to autonomous agencies whe
that are attached to a department for administrative purposes
only. They may be alphabetized and 1listed after the
department's assigned chapters.

{3 )—Subehapters-

= (4) Other than in €chapter 1, <hapters—are broken
dewn—inte subchapters are the second division of titles.+
Subchapters are organized topically and whieh—are placed in a

logical sequence. heolding substantially related—rules—They
are—givennames—acecordingto—subjeet—matter areas+- There may

be up to 99 subchapters in one chapter.

(b) In the case of autonomous agencies, the first and
second subchapters contain the agency's organizational zrule
and ewverall procedural rules, respectively.

{3+ (a) A——depaf%men%——beg&ﬁs——%he——ﬁumbefiﬁg——eé——}Es
sSubchapters——with numbers 3 ete— runaing
consecutlvelyL and—reserving with reserved subchapter numbers
in areas where future—grewth—3is additional rules are
anticipated.

(1) Reserved subchapter numbers are 4dindieated sghown in
the chapter's table of contents and also where they fall in
the body of the chapter.

44y (5) An—individuat Each rule is identified by using a
three-part numbering system (see ARM 1.2.212).

45> (6) Each rule is broken down into paragraphs sections
and subsections which gemrexrally cover a single idea.

(a) Each paragraph section and subsection sheuld must be
designated identified with a single numerical or alphabetical
earmark.

(7) Title names reflect their respective department
names. Individual departments assign chapter and subchapter
names according to subject matter.

AUTH: 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.204 ARM—CONTENT—POSTTIONS ARRANGEMENT OF TITLE

CONTENT (1) The—total—contents—of ARM oappear in order—as
folleowss

+ar—Feound—oenty—3in Only Title 1 contains these elements,
following the title page;—is:

(a) "How to Use the Administrative Rules of Montana and
the Montana Administrative Register"+;

() followed by a chapter table of contents of all
chapters found in Title 1 through Title 46+ 44; and

(c) the preface to the ARM.

(2) other—than—the—dtems—tisted——above—aAll titles
contain the following items—:

(a) The a title page, +ists identifying the name of the
department and its title number+;
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(b) a table of contents, indicating the number, name,
and beginning page number of each chapter in that title—;

4B} (c) <€chapter 1, is—reserved—Ffor containing only the
department's organlzatlonal rule and charts. Sinee—this

chapter contains—only onerule;—there3is—mnoe Chapter 1 does not

contain a table of contents or subchapters; listed—Ftbegins

with—the—rule number,—catchphrase;,—language—-of the—rule—and
i i .

Snds “;i;h E:hsl hiszjfi oF Eh;e EE&; o : .

subehapters— The first page of ecaech new subsequent chapters,
beginning with <eentains a subehapter table of contents

indicating:

(i) the subchapter numbers and names; and

(ii) the rule number and the catchphrase of each rule in
each subchapter—;

+Hi)—Subehapter tableof contents—sheuld start—on—an—odd
rumbered—page—with —the —actuval —text—of —the —subehapter —atse
Starting on onodd rumberedpage—

{4 (e) a €cross reference table feltews following the
last chapter in £he each title and—indieates, indicating the

MCA authority and implementing authority implemented citations
for the correspondlng ARM rules numbers;—+ The—MCA—eitatien

+er () a Rrepealed rule table fellews following the
cross reference table and—indieates, including the repealed
rules that were removed during vrecodification and the

effective date of repeal. Some titles also contain repealed
rule tables specific to department reorganization by the
legislature;

£ (g9) following the repealed rules table, an ©6old-to-
new numbering table feollews—the —repeated—rule —table——and
indieates indicating the old rule numbers in ascending order
assigned before recodification in 1980 and the new three-part
rule number assigned during as a result of recodification—;
and

g (h) a Nnew-to-old numbering table fellews following
the old-to-new numbering table and—indieates listing the new
rule numbers in ascending order and #+he corresponding rule
numbers assigred before recodification.

AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.205 RULE TYPES AND THETIR LOCATTIONS (1) There are
two ways to categorize eategeries—eof rules: by subject matter

and by duration. types—Thefirst—categorydefines—the—type

aof 11 ERES + o aF 1+ o a1l A mat 1 Ri1] =l N
(o o i i cCIiits (o €S STl JTCT cCcCLT FAN 3 ey~ [ % =

(2) Subject matter types are organizational, procedural,
and substantive.

(a) Organizational rules are—thoese—whieh describe the
structure of the department and the divisions of function.

There—is—enly—one Each department has a single organizational
rule, found fer—each department—whiech—is—always—stated in
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€chapter 1 under each title. However,—if—any An agency has
been—assigned attached to a department for administrative

purposes onlys thenr—the—board—wildt may have its own

organizational rule;—stated—inits first subechapter. Where—a

(b) Procedural rules afe——e£——vaf&eﬁs——Eypes——}ﬂe}udiﬂg

include, but are not limited to, the following- There
the:

(i) procedures covered in the attorney general's model
rules (rulemaking, contested cases, declaratory rulings)-—;

(ii) TFhere—are guidelines for public participation; and

(iid) guidelines for the formulation of environmental
impact statements.

(iv) These Procedural rules are—always—stated—under
appear in €chapter 2 of each title and apply to—Suveh—¥rules

are—eontrolling for all units of a department, except agencies
assigned attached for administrative purposes. Beeause—of—the

£ ies : hed } 1
ryles—in—their —second——subehapter— An agency attached to a
department for administrative purposes only may have its own
procedural rules.

(c) %%e—sSubstantlve rules are: all—theose rules—whieh

(1) rules that implement statutes and carry the force of

law; or

(ii) rules that provide an interpretation of statutes
and are advisory only. (See 2-4-102, MCA.)

2+ (3) The second category defines rules by £heir
duration—Fhat—is—att—rules—are: temporary, permanent, or
emergency.

(a) Temporary rules are:

(i) proposed and adopted to implement a statute that is
effective prior to October 1 of the year of enactment;

(ii) subject to the temporary rule provision of <+£he
MeontanaAdministrative Procedure—RAet 2-4-303, MCA;

(iid) effective immediately upon filing a notice of

adoption with the secretary of state (2-4-306, MCA), or at a
stated date following publication in the =xRegister, and are
effective until October 1 of the year of adoption; and

(iv) designated as sueh temporary in the ¥Register.

(b) Emergency rules address an imminent peril to the
public health, safety, or welfare and are:

(i) aodepted subject to the emergency rule provisions of
the MeontanaAdministrative ProecedureARAet 2-4-303, MCA;

(ii) effective immediately wupon filing with the
secretary of state, or at a stated date following publication
in the ¥Register; and

(iid) automatically expire 120 days after their
effective date;
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i (dv) designated as swek an emergency rule in the

rRegister; and

(v) may be adopted with limited or no prior public
notice.

(c) Permanent rules are rules that:

(1) are adopted under standard rulemaking procedures;
and

(i1) remain in effect until repealed which —have—been

! 3 e ] — e :
Q) 11 ipieiod 3 : ] : 1
and—unless—they arerepealed—-

AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-303, 2-4-306, 2-4-311, MCA

1.2.206 LOCATIONOF RULECHANGES ARM PAGE UPDATES

(1) Changes to the rules may include amendments to
existing rules, the addition of new rules, transfer of
existing rules, or repeal of rules. When changes are made to
ARM the rules, %heﬁ—%he—exis%iﬂg—page—whieh—is—aééee%ed—by—%he

the
affected pages of the ARM are replaced quarterlv to include
the changes. These new pages are referred to as replacement

pages. is—inserted—in—liev—of the —-oldpage—These—<changes
appear—as—fellewss All replacement pages show the gquarterly

publication date in the footer.
(a) New titles, chapters, subchapters, and rules are

placed in +the opprepriateplace—of numerical order in their

respective table of contents.

(b) The—text—ef naNew rules appears—within the body—of

are placed in numerical order in the appropriate place in ARM

(c) An—omendatery ruletakes—the same number as—therule

ARM—as—updated—by—the—amendments The text of an amended rule

replaces the existing rule in the ARM.

(d) When a rule is repealed, the following information
is printed in the ARM where the language of the rule formerly
appeared:—

(i) =Pthe rule number+;
(i1) the catchphrase, followed by +he—statement—+(IS
HEREBY (REPEALED); and
(iid) the complete history note adding—the ¥rule seetion
1 . : S \ ; q ]
rite—was—repeated—andthe effective date—of repeat

(e) All rule actions are reflected in a history note to

the rule (see ARM 1.2.217).
(2) If there is a discrepancy between the rule text in

the ARM and the text in the Register proposal and adoption
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notices, the text of the Register notices prevails as the

correct text.

AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.210 ADOPTION OF AN AGENCY RULE BY INCORPORATION BY
REFERENCE (1) Al —ageneies—adepting Agencies may adopt by
reference any of those documents or types of rules spec1f1ed
in 2-4-307, MCA, shall—wtilize using the following form in the
Admiﬂis%fa%&ve———Ru}es———ef———Meﬂ%aﬂa ARM or the—Meontana
Administrative Register when adopting by reference.

(a) The (department) hereby adopts and incorporates by
reference (citation to incorporated material), (edition date),
which sets forth (substance of ¥wle material). A copy of the
(citation to federal agency rule, model code, rule of any
agency of this state or other similar publication) may be
obtained from (department or agency name and address)
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AUTH: 2-4-306, 2-15-401, MCA
IMP: 2-4-307, MCA

1.2.211 MODEL RULES: LOCATION AND INCORPORATION BY
REFERENCE (1) The attorney general of the state of Montana
has developed model organization and procedural rules, whieh
have—beern recommended to the departments. These model rules
are stated in their entirety under chapter 3 of this title.

(2) Where o department—has adepted—the model—rules—for
. , . . .

?Es owit Ffeeeda£?} ;&lei sash. Nl iﬂﬂ?s?EEQ &Hﬁafg ;he
chapter—2— When a department adopts the model rules, this
must be included in its procedural rules. The department must

note and explain any variation it makes to a model rule.

AUTH: 2-4-202, 2-4-307, 2-15-401, MCA
IMP: 2-4-202, MCA

1.2.212 NEW RULE NUMBERING METHOD FOR THE ADMINISTRATIVE
RULES OF MONTANA (1) The Administrative Rules—of Montana

p 1 Lified 3 . . 1 : . 1
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agmbers——A In the ARM, rules have a three-part numerical
identifier, +4s—used with each part separated by a decimal
points. BEx+—44-2-363~-

(a) For example, in rule number 44.122.1101:

(i) The the first part, "44", 1is the title number
assigned to the department uﬂdef—whieh—%he—fu%e—is—%eea%ed—

(ii) The the second part, "122", is the chapter number
under—whieh—+theruleistecated-; and

(iii) The the first one or two digits in the third part,
"11", represents the subchapter number urder—whiech—therule—is
teocated—The and the last two digits, "01l", represent the
individual rule number.

44.122.1101

44 = title number

122 = chapter number

11 = subchapter number

01 = individual rule number
(b) The entire number is referred to as the rule number.
(2) In some instances, a department may find it

necessary to reserve chapters, subchapters, or rule numbers.
This is shown in the appropriate location within the text.

D
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AUTH: 2-4-306, 2-15-401, 2-15-401, MCA
IMP: 2-4-306, MCA

1.2.214 CATCHPHRASES (1) The catchphrase is a short
phrase which summarily deseribes summarizes the contents of a
partieular rule. The catchphrase 1is fewrnd included on the
table of contents and it directly precedes the statement text

of the rule itself. Tt—is—used—as—a—qguick—reference—for
ageertaining—the subjeetmatter—

AUTH: 2-4-306, 2-15-401, MCA
IMP: 2-4-306, MCA
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1.2.216 OUTLINE FORM (1) A—rute—is—mere—readity
; , X

xe£e¥xeﬂ to—and more %a51l3 amenged—rf—broken és”? e
SEEE%SHS and fH£SE?EiE?S , Ea§h gafggfaﬁ? S?S?%é ke gi“?# &
order— Each rule 1is set out in outline form for ease of
reading. The following levels are used:

(a) sections are: (1), (2), (3);

(b) subsections are: (a), (b)), (c); (1), (dii), (iii);
(A), (B), (C); and (I), (II), (III).

AUTH: 2-4-306, 2-15-401, MCA
IMP: 2-4-306, MCA

1.2.217 RULE HISTORY NOTES (1) Following the text of
each rule there is a netatieon—which indieates—the legislative
note that shows the history of £hat the rule. For all actions
taken on a rule after July 25, 1977, the following elements
are included in the order shown:

(a) the MCA citations giving authority for the rule;

(b) the MCA citations implemented (IMP) by the rule;

(c) the action type Aetiontakenomnarute—3is indicated
by the following abbreviations:

4a)+ (i) NEW — denotes a new rule;

4B} (ii) AMD — denotes an amendment to a rule;

4e}>(iii) REP — denotes a rule is repealed;

e (dv) TRANS — denotes a rule 1s transferred by
legislative action or transferred to a different location
within a title;

+4e)>(v) EMERG — denotes emergency action; and

£ (vi) TEMP — denotes temporary rule before becoming a
permanent rule—;

(d) the vear and page number of the Register in which
the adoption notice was published; and

(e) the date the rule action became effective.

(2) The information in the history note traces the
development of a rule and its changes. Each adoption notice
refers to the Register page number and issue date of the
corresponding proposal notice. A review of all notices

published regarding a rule action explains the progression of
rule changes.

(3) Action taken on a rule before July 25, 1977, is
indicated only by the abbreviation of the action and the

effective date of action.
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AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-303, 2-4-306, 2-4-311, MCA

1.2.218 PAGE NUMBERING SYSTEM (1) Every page of the

ARM has—a—page—mumber 1is numbered, except reserved chapter
pages. Each title has its own number. s—which are preeceded by

: Each page
number begins with the title number followed by sequential
numbers. For example, the first page for the department of
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livestock would be numbered 32-1, the second page 32-2, the
fifey—fifth 55th page 32-55, etc.

H

(2) If a block of page numbers is reserved, the last
printed page before the reserved aumbers pages has the wording

"NEXT PAGE IS " This—3ndicates—the page—anumber—of —+the

first—printed page—following the reserved aumbers—In—+this
way et t—pages—in ARM are accounted—for—
3 —Ff—+there—ds—a need—to—oadd——supplemental—pages—the
following systemshouwldbeused:
{ar——When——supplemental —pages—are —needed—then—the
supplemental —Ppages—will —take —+the some—Ppaogeanumber —with —+the

A a0~ ~F —~ A1l neT ~ A E 2N niimhh o~ 1 o) 2 At~
[ S\ 8 WP i iy U W i A L= A\ WPl W i § (@ R b/uJ.llL., (¥ waw N CIITC ITITCTNO T - 7 s 7 =~ 7 O o . 7
examplte+—46—74-31 4674 2—46—F4- 3 andseo—-on-

(3) If a block of page numbers has been removed through

repeal or amendment of rules, the last printed page before the
removed pages has the wording "NEXT PAGE IS ",

AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.219 TABLE OF CONTENTS AND—CROSSREFERENCE—TABLE

HH—Where—a new—rule has been adopted—or an—existing

3 —The pages—are—deseribed—as—follows:
= (1) Each title has a table of contents page—eentains
listing all chapters found in the title, indicating chapter

number, name, and beginning page number. Reserved chapters
are also noted on the table of contents.

- (2) Each chapter has a table of contents eentains
listing subchapter names and numbers+ and a—tisting—ef each
rule number and catchphrase. Reserved subchapters and rules
are also noted on the chapter table of contents.

(3) Table of contents pages are updated guarterly to

coincide with changes made to the corresponding rules.

+er——eross—reference—table ¢gives—a guieck indication—-of

MAR Notice No. 44-2-131 21-11/10/05
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AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.401 PROCEDURES FOR FILING OFTHEINTTIAL RULES;—NEW
RULES—AND—RULES —AMENDING—OR—REPEALTING—PRIOR—RULES DPROPOSED
RULE CHANGES (1) Section 2-4-305, MCA, of —+the Montana
Administrative —Procedure—Aet csets dewn—eertain required
procedures for adopting and making changes to the—dinitiat

rules. and—for wmaking changes—thereto—And sinee—the seeretary

+3)+(2) The follow1ng procedures shall be adhered to for
all #£hese rules whieh—will—be adopted by the departments.
after December 31;—1972+

(a) As has—been explained in the Montana Administrative
Procedure Act (MAPA) and in the attorney general's model
rules, the departments and agencies assigned thereto for
administrative purposes must give public notice of their
intention to adopt, amend, or repeal any rule after—the
deadline—for —submitting initial —rules. The contents of the
notices are as prescribed by +he MAPA and the attorney
general's model rules. The forms for the notices will be as
set down 1n the attorney general s model rules All notices

£e&%ﬁ}————Eae%k—éefﬁk—w1&%- must be s1gned. by‘ the head. of the
department “or by the chairmenperson of the governing board}

(see ARM 1.2.519). In—the—~case—of o notice—dssued—by—an
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(b) The secretary of state is required to publlsh the

¥Register at least once a month, hewever,—sineeJuty—31978+ but

publishes the ¥Register twice a month is—publishedeon—atwice—
meonthlybasis. An agency must submit its notices according to

the submission schedule deadline set by the secretary of
state. If a notice 1is submitted after the submission
deadline, it will not be published until the next publication
date. It should be noted that ke MAPA requires that agency
action may not be taken until at 1least 30 days after the
notice is published in the ¥Register.

(4) The form numbers for notices of action regarding
rule changes subseguent—teoDeeember31,—31972,—will must be

stated as MAR Notice No. . The —notice numbers—wiltl—be

Each department will—sneed—+te sets wp its own numbering system
for notices using its title number as the first part of the

MAR Notice No., followed by sequential numbers.

45+ (a) There wiltl—Pbe 1is no separate numbering sequence
according to the type of notice issued.

46+ (5) When the an adoption notice precedure—resultts is

filed for publication, imn—the adeption, amendment—or repeal—-of
a—rute,—then sueh aetion it must be certified and transmitted

to the secretary of state fer filing and publication- This
will—be—aeccompltished accompanied by an administrative order
(see ARM 1.2.404).

AUTH: 2-4-306, 2-4-312, 2-15-401, MCA
IMP: 2-4-306, 2-4-312, MCA

1.2.402 PREPARATION OF RULE CHANGES FOR INSERTION IN ARM
(1) The ARM has been set up as a loose-leaf service to
provide a convenient method of updating. Rule changes are
made on a guarterly basis and appropriately placed 4in—the

appfepfiate—p%aee—ﬁsiﬂg—the—ée%&eWiﬂg—pfeeedafes by following

instructions prescribed by the secretarv of stat

('D
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work—with—examplte—46—F4-1 467424674 3 andso—-on-
+er(2) The—placement—of—the—pPage numbers and rule
numbers wiltdt always fall on the outside of the page. Headings
are determined by 1listing the department name on an even-
numbered page and the chapter name on an odd-numbered page and
by checking the previous existing pages. An even-numbered
page has the first rule number that appears on that page,
while an odd-numbered page has the last rule number on the

page.
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+a-(3) A repealed rule number and catchphrase wild
atways remain in ARM with the full history in its original

location;—therefore the number cannot be re—used. A repealed
rule number cannot be reused. The repeal must also be noted
on the chapter table of contents by (REPEALED) after the
catchphrase of a rule.

MAR Notice No. 44-2-131 21-11/10/05
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+ar(4) A—statement—should—be—placed—where—rules—were

i For transferred rules, the rule
number, catchphraseL and full history note appears in the eitd
original location with  the addition of the transfer
information in the history note. The transfer shewld must
also be noted imr on the chapter table of contents by the—word
TRANSFERRED (TRANSFERRED) after the catchphrase of a rule.

AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.404 ADMINTSTRATIVE ORDER (1) When the notice of
proposed action results in the adoption, amendment, or repeal
of a rule, the action must be certified and transmitted to the
secretary of state for filing and publication. An
administrative order must be filed with each adoption notice.
This certifies and confirms the agency's action. This—willbe
accomplished by an—administrative —-order—- Replacement pages
wiltt do not need an administrative order. ©Orders—willt notbe
rumbered—but—may be—eited,—3f necessary—by date-

(2) The administrative order wiltt must be signed by the
head of the department where the department has an elected
official or an executive appointment by the governor, or by
the chairmanperson of the board where the department is headed
by a multi-member board. In the case of rules submitted by an
agency assigned to a department for administrative purposes
only, then such rules will be signed by the head of that
agency or chairmenperson of the governing board.

(3) Emergency or temporary and permanent rules may not
be intermingled on the same order.

AUTH: 2-4-306, 2-15-401, MCA
IMP: 2-4-303, 2-4-306, MCA

.2.411 UPDATING PROCEDURES (1) AS—ARM—1-2-206
o = _: '

ESIPEN +1 ]
o

423 Changes to Administrative Rules—eof Mentana the ARM
must first be published in the Mentana—Administrative Register
which is explained in ARM 1.2.422. The secretary of state has
the responsibility for distributing replacement pages
containing the rule changes.
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32+ (2) Accompanying the replacement pages which are
distributed guarterly to subscribers to the ARM en—a—three
month—basis—eor more—freqguently 3f necessary—wiltl—be are
instructions whieh—indieate indicating where the pages are to
be inserted and which existing pages have been superseded and
sheuld must be removed.

AUTH: 2-4-201, 2-4-306, 2-15-401, MCA
IMP: 2-4-306, MCA

1.2.422 MONTANA ADMINISTRATIVE REGISTER (1) The
Administrative Rules of Montana are kept—eurrent—by——a

adopted through a public notice process of publishing a
proposal notice and a subsequent adoption notice. The
Register 1is published twice a month. Existing rules are
amended and repealed through the same process.

(2) The Mentana Administrative Register is comprised of
four sections:

(a) The—first—3s the notice section wherein—the
department—or —ageney—has—given containsg agency notice of
intended proposed administrative rulemaking action;

(b) The—seeond; the rule sections contains the results

of the proposed action wherein—a—rule—has—been—-adopted,
amended—or—¥repeated indicating the adoption, amendment,

transfer, or repeal of a rule;

(c) The—third—3s the interpretation section eentaining
contains attorney general opinions and agency declaratory
rulings;

(d) The—fourth seetion—3is the special notice and table
section contains:—TFhis seetion—ineludes

(d) functions of the administrative rule review
committee;

(ii) instructions on how to use the Administrative Rules
of —Montana—and—Montana—Administrative —Register ARM and
Register;—and

(iid) an accumulative table of past rulemaking actions—
during the past six months; and

(iv) Fr in each even-numbered issue of the ¥Register,
vacancies on and appointments to boards and councils a¥e
published.

) ] . 11 o] ] . . 3 ]

AUTH: 2-4-306, 2-4-312, 2-15-401, MCA
IMP: 2-4-306, 2-4-312, MCA

1.2.423 AGENCY FILING FEES (1) BeginningJuly 312661+
all—ageneies—will—be—reguired—+toe Each agency shall pay a
$46-66 50.00 per page filing fee for all pages submitted—for
printing the agency has printed in the Merntana—Administrative
Register. The secretary of state witt bills on a per-issue
basis for all pages submitted printed.
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AUTH: 243665+ 2-4-313, 2-15-405, MCA
IMP: 243665 2-4-313, 2-15-405, MCA

Statement of Reasonable Necessity: The agency filing fee
impacts agencies with legislative authority to promulgate
rules. The additional amount that will be collected through
the agency filing fees 1is approximately $23,820. The fees
proposed will not fully cover the actual costs, but will help
to defray a portion of the cost of publishing, printing and
mailing of the ARM and Register.

1.2.519 BASIC FORMAT INSTRUCTIONS REQUIREMENTS (1) The
following 4nstruetioens requirements apply to all material
submitted for ©publication in the Montana—Administrative
Register and the Administrative Rules—of Mentana ARM. Refer+teo

the——somplte—forms— feollowing —the —text—eof —this—rule—Ffor

(a) paper white,—bond,—8—1/2—x%11 inches, Material

must be submitted electronically in Word 2000, or more recent
version.

(b) %ype————}&—&e%%efs—fﬁﬂa—iﬁeh——s%aﬂdafé—fﬂ%—ee&fief
typer—black ribbon, All text must be in Arial 12 point font.

(c) Type—on—one—side—of the sheet—only- Documents must
be left justified.

d m—\va':ﬁﬁ 1oaft ma ey | |
lllaJ_S TS T T M g TIT T — L

top and bottom margin at .5 1nches;
) left margin at 1.5 inches; and
i) right margin at .75 inches.

, S ] : e ]
and—deuble—Sspace—between—rules+ Spacing in documents must be
as follows:

(1) single space paragraphs and rules;

(id) a blank line must be between all paragraphs and
rules;

(1ii) a blank line must be above and below all AUTH and
IMP citations; and

(iv) each paragraph, section, and subsection number
(earmark) must have two spaces before the text begins.

(£) indentatien— Each paragraph rule number, section,
and subsection must be tabbed in %s—iﬁdeﬁ%ed—B five spaces.

(g) PECTEE i I £ Arm 11an~nA
AL W N U S L O LTI Ao Tl
\ A\ [
7 v
2

and subsection earmarking reguirements, see ARM 1.2.216.

(h) capttatization— Capitatize astittte aspossibler
lower caseis—easier to—read- For capitalization, hyphenation,
punctuation, and grammar regquirements, refer to the Gregg
Reference Manual, tenth edition, which 1is incorporated by
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reference. The Gregg Reference Manual, tenth edition, is
available from McGraw-Hill/Irwin, 1221 Avenue of the Americas,

New York, NY, 10020;

JAEIEVA im ne ﬂ—\v'\ﬂ Tl 5A FLEa 1T o] Ao a2+ Ao £ o+~
\ LA/ =AW [ A wy \.,ab} L_G.J_.LL.C |7 N S S S W Sy o R CLC LT oy C L C 1 CTWO O (== ) =

(i) rule numbers— Use a Roman numeral in the proposedal
notice for a new rule, and indicate the assigred permanent ARM

number in the notice of adoption of the rule. Example: (Rule I
- 2.2.333)

(j) Underline the rule number and catchphrase of a rule.
The catchphrase is typed in capital letters.

(k) All charts and illustrations must fit into format
margins.

(1) Notices and administrative orders must be signed by

the head of the department or the chairmaaperson of the
governing board. The head of the agency or the chairmenperson
of the governing board will sign for an agency that is
assigned to a department for administrative purposes only. A
Sstamped—faesimiter signature—is not aeceeptablter A letter must
be filed with the secretary of state indicating signatory
authority in the absence of the abeve department head or
chairperson. For the purposes of -electronic filing of
documents, the secretary of state will accept as signatures:

(1) digitized signatures;
4333} typed names on documents that—have beentaken from

the directory created for rule submission preceded by /s/.
i i i i i !
Ihif #ifisEng Wi%} haiz_ %§MiE3§ FECESS ﬁﬂé .Sﬂli.gihsfe

aceepted+ The typed name must represent a signed copy on file
in the submitting agency's records.

(m) The rule reviewer must sign each proposal and
adoption notice published in the Montana—Administrative
Register, indicating that he or she has reviewed and approved
the rules as required by 2-4-110, MCA. A—stamped—{(faesimiter)
signature—is—not—acceptable- A letter must be filed with the

secretary of state and administrative <eede rule review
committee indicating ©rule reviewer appointment. For the
purposes of electronic filing of documents, the secretary of
state will accept as signatures:
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(1) eigitized signatures;

444 typed names on documents £hat—have—been—taken
from—the—directory —ereated—Ffor rulte——Submissien preceded by
[s/. This—directory—will have limited aeccess;—and—only those

: . ) 3 o L £417 . J : 11
aceepted+ The typed name must represent a signed copy on file

in the submitting agency's records.

Sample forms 1 through 11 are proposed for repeal.

AUTH: 2-4-201, 2-4-306, 2-15-401, MCA
IMP: 2-4-110, 2-4-303, 2-4-306, MCA

4. The rules as proposed to be amended and transferred
provide as follows, stricken matter interlined, new matter
underlined:

1.2.321 (1.2.225) OLD TO NEW NUMBERING TABLE (1) The
old-to-new numbering table indicates the old ARM rule number
assigned to a rule before ARM recodification in 1980 and the
new three-part number assigned to that rule after ARM
recodification.

AUTH: 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.322 (1.2.226) NEW TO OLD NUMBERING TABLE (1) This
table indicates the new three-part rule number assigned to a
rule in the Administrative Rules—ef Mentana—FARM) in ascending

order, and the old rule number whieh—was—assigned—teo—the—rule
befoere prior to recodification in 1980.

AUTH: 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

1.2.412 (1.2.229) HOW—FOo—CcIETE CITING THE ADMINISTRATIVE
RULES OF MONTANA (1) When referring to a rule from the
Administrative Rules—of Montana ARM, the rule shall must be
preperly referred to by ARM and its full number. For example,
this rule on how teo—eitea rule would be referred+to is cited
as ARM 1.2.432229.

AUTH: 2-4-201, 2-4-306, 2-15-401, MCA
IMP: 2-4-306, MCA
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1.2.421 (1.2.104) SHBSERTFPTION—TFTO6—THE ADMINISTRATIVE
RULES BUREAU FEES oF—MONTANA—AND—MONTANA—ADMINTISTRATEVE
REGISTER—COST (1) and (2) remain the same.

(3) The cost for the Register is as follows:
(a) per calendar vear (24 isSSUES) ...t i it i, $325.00
(€ I oY=F Al = 1= 1 L $13.50

= (4) The costs for the Administrative Rules—of
Mentarna ARM and—the Montana Administrative Register are as

follows:

(a) initial purchase of ARM Administrative Rules—of
MeRtEama—S3 50003 . o i i e e e e e e e e e e e e e $500.00
(b) Four quarterly issues of updates to the
Administrative Rules—of Montana—$256-66 ARM, per calendar
ST S $300.00

4> (c) “Ppartial year subscriptions will be prorated.
44)—Fxt¥a (5) Individual title charges are as follows:
(a) ZFinitial purchase of gingle-part title;—$56-66 $60.00
(b) exeept—Ffor initial purchase of multi-part titles

............. $60.00
for the first part, plus $40.00 for each addltlonal part
“b)r (c)
year—pertitte- quarterly updates to 1nd1v1dual titles,
PEY CAleNdaY VEAY « o v v v v e et e et e e e e e e e e e e e e e e e e e e e e e e $60.00
(6) The following miscellaneous fees are charged by the
ARM Bureau:
(a) lapsed subscription fee for ARM (maximum of
tWO vears pPrior, PEeY VEeAY) .« i vt vt i u e e et e et et e e $100.00
(b) copy or fax fee......... $1.00 per page/$5.00 minimum
(c¢) replacement binder for ARM. ... ... uuuunnenn. $5.00
(7) The ARM Bureau does not charge other state agencies

for copies or faxes.

45)+(8) All purchase and subscription fees must be paid
in advance and are not refundable.

(9) To purchase any rules publication, contact the ARM
Bureau at PO Box 202801, Helena MT 59620-2801, by phone (406)
444-2055, or email mt-rules@lists.mt.gov.

AUTH: 2-4-306, 2-4-311, 2-4-312, 2-4-313, 2-15-405, MCA
IMP: 2-4-306, 2-4-311, 2-4-312, 2-4-313, 2-15-405, MCA

Statement of Reasonable Necessity: The Secretary of
State proposes this amendment to establish fees that reflect
the actual costs incurred by the Administrative Rules Bureau
to provide these services. The additional amount that will be
collected through fees associated with the initial purchase or
copies of the ARM or Register will be approximately $1,087 and
will affect approximately 37 customers. The additional amount
that will Dbe collected through subscription fees will be
approximately $10,670, and will affect approximately 509
customers.

5. The proposed new rules provide as follows:
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NEW RULE T INTERNET AVATLABILITY (1) Both the ARM and
Register are available on the internet at the secretary of
state's website at http://sos.mt.gov/css/ARM/Contents.asp.

(2) The printed versions of both publications remain the
official versions.
(3) Although the secretary of state's office strives to

keep the electronic versions of both the ARM and Register
accurate and current, use only the printed version for legal
purposes.

AUTH: 2-4-311, 2-4-312, 2-4-313, 2-15-401, MCA
IMP: 2-4-311, 2-4-312, 2-4-313, MCA

NEW RULE TIT RETENTION OF OBSOLETE ARM PAGES (1) The
secretary of state's office suggests that subscribers maintain
an orderly system for preserving obsolete pages. All obsolete

pages are available in the permanent records of the office of
the secretary of state.

AUTH: 2-4-313, 2-15-401, MCA
IMP: 2-4-313, MCA

NEW RULE TTT CROSS REFERENCE TABLE (1) Each title
contains a cross reference table of the MCA citations to ARM
rules. This table lists the MCA sections used as authority
for a rule and the MCA sections which a rule implements or
interprets.

(2) Cross reference table pages are updated quarterly to
coincide with changes made to the corresponding rules.

AUTH: 2-4-201, 2-4-306, 2-4-311, 2-15-401, MCA
IMP: 2-4-306, 2-4-311, MCA

6. The rule proposed for repeal is as follows:

1.2.301 RECODIFICATION OF THE ADMINTISTRATIVE RULES OF
MONTANA (ARM) found on ARM page 1-25.

AUTH: 2-4-301, 2-4-305, 2-15-306, MCA
IMP: 2-4-306, MCA

Statement of Reasonable Necessity: The Secretary of
State 1s proposing revisions to ARM Title 1 for the purposes
of enhancing readability, reflecting current practices, and
establishing fees commensurate with actual costs.

Most of the proposed revisions fall into one of the
following categories:

1) General revisions to rules related to the
organization of ARM;
2) Revisgsions related to the state government procedures

for preparing and filing rule proposals, rule adoptions, and
replacement pages with the Secretary of State; and
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3) Revisions related to fees charged for services
provided by the ARM Bureau of the Secretary of State’s Office.

The proposed amendments, transfers, and adoptions related
to the organization of ARM include changes to make the rules
more helpful and understandable to the reader, and are
substantively similar to existing rules. The changes are made
in response to recommendations made to the Secretary of State
by the Title 1 work group, a group of state agency personnel
involved in rulemaking.

The proposed revisions clarify the steps agencies must
follow to prepare and file rules for publication in the
Register and ARM and correct existing rules to reflect current
practice. It is reasonably necessary to adopt rules related
to the preparation and filing procedures because agencies must
be aware of the Secretary of State's format and style
requirements for submission.

The proposed amendments related to fees charged are
necessary to cover the actual costs incurred to provide these

services. It is the intent of the legislature that the
Secretary of State's Office collects fees that are
commensurate with the overall costs of the office. The

changes proposed set fees that are more closely aligned to the
actual costs incurred to ©provide the services Dby the
Administrative Rules Bureau.

7. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Jean
Branscum, Secretary of State's Office, P.O. Box 202801,
Helena, Montana 59620-2801, or by e-mailing jabranscume@mt.gov,
and must be received no later than December 8, 2005.

8. H. Elwood English, Secretary of State's Office, P.O.
Box 202801, Helena, Montana 59620-2801, has been designated to
preside over and conduct the hearing.

9. The Secretary of State maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have their name

added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices

regarding administrative rules, corporations, elections,
notaries, records, uniform commercial code or combination
thereof. Such written request may be mailed or delivered to

the Secretary of State's Office, Administrative Rules Bureau,
1236 Sixth Avenue, P.O. Box 202801, Helena, MT 59620-2801,
faxed to the office at (406) 444-3976, or may be made by
completing a request form at any rules hearing held by the
Secretary of State's Office.
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10. The bill sponsor notice requirements of 2-4-302,
MCA, do not apply.

/s/ Brad Johnson /s/ H. Elwood English
BRAD JOHNSON H. ELWOOD ENGLISH
Secretary of State Rule Reviewer

Dated this 31st day of October 2005.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

In the matter of the proposed
amendment of ARM 44.5.114
Corporations - Profit and
Nonprofit Fees, and 44.5.115
Limited Liability Company
Fees

)
)
)
)
)
)

TO: All Concerned Persons

1. On December 5, 2005, a public hearing will be held at
1:00 p.m. in the Secretary of State's Office Conference Room,
Room 260, of the State Capitol, Helena, Montana, to consider
the proposed amendment of the above-stated rules.

2. The Secretary of State will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Secretary of State no later than
5:00 p.m. on November 25, 2005, to advise us of the nature of
the accommodation that you need. Please contact H. Elwood
English, Secretary of State's Office, P.O. Box 202801, Helena,
MT 59620-2801; telephone (406) 444-5375; FAX (406) 444-419¢6;
or e-mail eenglishe@mt.gov.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

44.5.114 CORPORATTIONS - PROFIT AND NONPROFIT FEES

(1) through (3) (e) remain the same.

e ] filad 14 .

£h 1

remains the same but is renumbered (f).
‘h)——annual—report—filedon—tine after April I5th—25-00
(i) through (1) remain the same but are renumbered (g)

through (7).

Nn_NAN
U UU

AUTH: 2-15-405, 35-1-1307, 35-2-1107, MCA
IMP: 35-1-216, 35-1-217, 35-2-119, MCA

REASON : The Secretary of State proposes this amendment in
order to clarify the fees for filing annual report via
electronic filing. The cumulative amount of fees collected at
the increased amount will be approximately $71,000, affecting
approximately 14,200 customers next year. The Secretary of
State proposes the amendments to clarify the articles of
incorporation certificate services available online. The fee

change reflects the actual cost of processing annual reports
including printing, filing, compliance checking, and data
entering.
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44 .5.115 LIMITED LIABILITY COMPANY FEES (1) through
(3) (d) remain the same.

(f) remains the same but is renumbered (e).
(h) through (j) remain the same but are renumbered (f)
through (h).

AUTH: 2-15-405, 35-8-211, MCA
IMP: 35-8-208, MCA

REASON : The Secretary of State proposes this amendment in
order to clarify the fees for filing annual report via
electronic filing. The cumulative amount of fees collected at
the increased amount will be approximately $39,000, affecting
approximately 7,800 customers next vyear. The Secretary of
State proposes the amendments to clarify the articles of
organization certificate services available online. The fee

change reflects the actual cost of processing annual reports
including printing, filing, compliance checking, and data
entering.

4. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to H.
Elwood English, Secretary of State's Office, P.O. Box 202801,
Helena, MT 59620-2801, or by e-mailing eenglishemt.gov, and
must be received no later than December 8, 2005.

5. H. Elwood English, at the address above, has been
designated to preside over and conduct the hearing.

6. The Secretary of State maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices,
and specifies that the person wishes to receive notices

regarding administrative rules, corporations, elections,
notaries, records, Uniform Commercial Code or a combination
thereof. Such written request may be mailed or delivered to

the Secretary of State's Office, Administrative Rules Bureau,
1236 Sixth Avenue, P.O. Box 202801, Helena, MT 59620-2801,
faxed to the office at (406) 444-3976, e-mailed to
jabranscum@mt .gov, or may be made by completing a request form
at any rules hearing held by the Secretary of State's Office.
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7. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

/s/ Brad Johnson
Brad Johnson
Secretary of State

/s/ H. Elwood English
H. Elwood English
Rule Reviewer
Secretary of State

Dated this 31st day of October 2005.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption of NOTICE OF ADOPTION
New Rule I through
New Rule VII regarding when
salary deferrals under a
cafeteria plan should be treated
as compensation

—_— — — — ~— ~—

TO: All Concerned Persons

1. On September 8, 2005, the Board published MAR Notice
No. 2-2-363 regarding the proposed adoption of the above-stated
rules at page 1626 of the 2005 Montana Administrative Register,
Issue Number 17.

2. The Board has adopted new RULE I, ARM 2.43.901; new
RULE II, ARM 2.43.902; new RULE III, ARM 2.43.905; and new RULE
VI, ARM 2.43.911 exactly as proposed.

3. The Board has adopted new RULE IV, ARM 2.43.909; new
RULE V, ARM 2.43.910, and new RULE VII, ARM 2.43.914 with the
following changes, stricken matter interlined, new matter
underlined:

RULE IV [2.43.909] PROCEDURES - COMPENSATION MUST BE
TREATED CONSISTENTLY (1) If an employer increases a member's
compensation to e account for health, dental, vision, life or
disability costs, the amount of the increase can be included in
compensation for retirement system purposes only if the employer
must—inelude includes that +nrerease amount, to the extent
required by applicable federal and state law, in its calculation
of the member's compensation for all purposes, including, but
not limited to:

(a) through (i) remain as proposed.

(2) If the employer does not imnelude suech an inereasefor
att——sueh purposes comply with (1), the board will not consider
the 4nerease amount as an elective contribution under a
cafeteria plan that would be includible in gross income but for
IRC section 125, and will not include the increase as
compensation for purposes of PERS, JRS, HPORS, SRS, GWPORS,
MPORS, and FURS.

(3) If the board has any reason to doubt that theinerease

i the employer is

complying with (1), the board has the right to obtain
documentation up to and including an audit of any participating
employer to ensure compliance with (1). If compliance with (1)

cannot be verified by the board, the participating employer's
125 plan contribution will not be considered compensation for
retirement system purposes.

AUTH: 19-2-403, MCA
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IMP: 19-2-1001, 19-2-1005, 19-2-1010, 19-3-108, 19-5-101,
19-6-101, 19-7-101, 19-8-101, 19-9-104, and 19-13-104, MCA

RULE V [2.43.910] PROCEDURES - PLANS THAT OFFER A CHOICE
AMONG NONTAXABLE BENEFITS ONLY ARENOT CAFETERTAPLANS (1) If
an employer has a plan or program under which it contributes on
behalf of its employees a certain dollar amount, which can be
used by the employee to purchase optional nontaxable benefits,
but there is no ability for the employee to receive the employer
contribution in cash or other taxable benefit, the board will
not consider the employer contribution an elective contribution
under a cafeteria plan that would be includible in gross income
but for IRC section 125, and will not include the employer
contribution as compensation for purposes of PERS, JRS, HPORS,
SRS, GWPORS, MPORS, and FURS.

AUTH: 19-2-403, MCA
IMP: 19-2-1001, 19-2-1005, 19-2-1010, 19-3-108, 19-5-101,
19-6-101, 19-7-101, 19-8-101, 19-9-104, and 19-13-104, MCA

RULE VII [2.43.914] IMPLEMENTATION AND COMPLIANCE

(1) through (1) (b) remain as proposed.

(c) This—is—a reecurring, annual regquirement—for—each
affeetedemployer- Once compliance has been demonstrated, the
employer must verify on an annual basis that its IRC section 125
plan document and election form have not changed. If either
document does change, the new document or election form must be
submitted to the board.

(2) and (3) remain as proposed.

AUTH: 19-2-403, MCA
IMP: 19-2-1001, 19-2-1005, 19-2-1010, 19-3-108, 19-5-101,
19-6-101, 19-7-101, 19-8-101, 19-9-104, and 19-13-104, MCA

4. The following comments were received and appear with
the Board's responses:

COMMENT #1: Two comments were received regarding proposed
Rule VII and whether employers with bona fide IRC Section 125
cafeteria plans should have to submit the approved plan every
year. If the agency forgets to do so, it will be "punished" for
an oversight rather than for non-compliance. The Board's
efforts should be directed toward agencies that are not in
compliance with the Board's requirements. A complying agency
should be required to submit its plan document only when the
terms of the plan change.

RESPONSE: The Board agrees and believes the same logic
applies to both a bona fide IRC Section 125 cafeteria plan and
that plan's yearly election form. If the election form is
amended during the plan year, a copy of the new form must be
submitted to the Board as soon as possible. Rule VII is amended
accordingly.
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COMMENT #2: A comment was received stating that the Board
should, on an annual basis, place a message on its website
reminding agencies already in compliance that they must verify
that they are still operating under the same IRC Section 125
cafeteria plan.

RESPONSE : The Board agrees with the proposed concept of
notification. Consideration will be given to placing individual
employer notification messages on MPERA's Web Reporting System
during the employer's IRC Section 125 cafeteria plan election
window. Alternate means of notification will be necessary for
employers who do not use the web reporting system. The same
process will apply to election forms that have previously been
found to be in compliance.

COMMENT #3: A licensed insurance consultant retained by
local government entities for general assistance and support to
health benefit plans requested the Board to respond to two
hypothetical scenarios with respect to proposed Rule IV.

Scenario #1: John Doe, a county employee has a base salary of
$30,000 per vyear. He elects to participate in the county's
health plan and chooses to pay his portion of the premium
($3,600) pre-tax through the county sponsored IRC Section 125

plan. Pursuant to federal regulation, the county reports
taxable earnings of $26,400 for FICA, Medicare and federal
income tax purposes. Assume all other requirements of the
Board's policy are met. Question: What amount is to be

reported to MPERA for retirement purposes - $30,000 or $26,400°7

Scenario #2: Same facts as scenario #1 except John is given
$6,000 per year in cafeteria plan credits (in addition to his
regular salary of $28,600) that he wuses to pay his full
insurance costs of $5,000 and to make a contribution of $1,000
to his flexible spending account. He has the option to take
some or all of the $6,000 in taxable wages in lieu of insurance
and/or flex spending. Pursuant to federal regulations, the
county reports taxable earnings of $28,600 for FICA, Medicare
and federal income tax purposes. Question: What amount is to
be reported to the MPERA for retirement purposes - $34,000,
528,600 or some other amount?

RESPONSE: The Board agrees that responses to the offered
scenarios will assist in better understanding the Board's
proposed rules. Any analysis must include consideration of
whether the expenditures were legitimate IRC Section 125 plan
choices and whether all other requirements of the Board's policy
and rules are met. For example, it is essential that these same
salary amounts be considered compensation for all other
delineated purposes, including the Fair Labor Standards Act

(FLSA) and when calculating overtime. On that basis, the
response to Scenario #1 is $30,000, the employee’s '"base
salary", from which the employee has directed contributions to

the Section 125 plan as a salary deferral. On that basis also,
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the response to Scenario #2 is $28,600, the "regular salary" of
the employee, which does not include employer provided benefits.

COMMENT #4: A local government contracting agency
questioned whether the "compensation" referenced in the proposed
rules is "taxable wages" or "gross wages'.

RESPONSE : Neither "taxable wages" nor "gross wages"
accurately describes the referenced term '"compensation."
"Taxable wages" and "gross wages" are income tax related terms.
The Board is attempting to clarify the definition of
"compensation" for retirement system purposes. The statutory
definitions of '"compensation" for each affected retirement
system apply.

COMMENT #5: Two comments noted that a cafeteria plan with
an election between pretax and post-tax payment, even if the
employer contribution may not be taken as cash, is still a
cafeteria plan under IRC Section 125.

RESPONSE : The Board agrees and has amended Rule V
accordingly.

COMMENT #6: An employee benefits firm appeared at the
hearing and provided the following written comment. The

"Example of Nontaxable Benefit Only Plan" contained in Paragraph
III.B.2 on p. 3 of the Board's policy is incorrect. A 403 (b)
plan is not part of a 125 cafeteria plan.

RESPONSE: The Board agrees that a 403 (b) plan is not part
of a 125 cafeteria plan. The example was intended to provide
examples of alternative benefits to cash, not to imply that a
403 (b) plan is part of a 125 cafeteria plan. The example will
be amended accordingly.

COMMENT #7: The same person commented regarding Example
III.C.6.a. on page 5 of the Board's policy, stating that it is
inaccurate for 3 reasons: (1) the employee has the choice to
direct a portion of his or her wages into the cafeteria plan or
to elect to receive the entire amount of wages in cash; (2) if
the $6,000 exceeds the cost of the health insurance, the
employee can elect other benefits; and (3) 1f the premium
exceeds the $6,000, the employee can redirect other compensation
into the plan.

RESPONSE: The Board disagrees. The comment assumes facts

that are not included in the example. The example addresses
treatment of the entire $6,000 per year contribution. The
example does not: (1) permit the employee to direct only a

portion of that amount into the cafeteria plan; (2) address the
situation where the $6,000 exceeds the cost of the premium; and
(3) address the situation where the premium exceeds the $6,000.
However that example, example III.C.6.b., and proposed rule V
will be amended to clarify that they address the status of
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contributions to 125 plans, not the validity of the 125 plans
themselves.

COMMENT #8: The same person commented regarding Example
ITI.C.8.b. on page 6 of the Board's policy, objecting to use of
the term "valid mandatory election of pretax payment" because an
employer cannot mandate participation in a cafeteria plan.

RESPONSE : The Board disagrees. An employer can mandate
participation in a cafeteria plan as long as the employer does
not also mandate participation in the underlying health plan.
The example addresses an employee who is not required to
participate in the employer's health plan, but chooses to do so
anyway. The premiums must then be paid on a pretax basis under
the cafeteria plan. This option is permitted. The title 1is
correct.

COMMENT #9: Two local government employers offered several
comments and requests for clarification. The first request for
clarification related to Proposed Rule 1IV(1l) terminology,
particularly the use of the terms "costs" and "increase".

RESPONSE: The Board agrees that the language of Proposed
Rule 1IV(1l) could be made clearer and has amended RULE IV
accordingly.

COMMENT #10: The second requested clarification from the
two local government employers concerned the Proposed Rule IV
treatment of compensation when such compensation was not
required to be treated as compensation under federal law.

RESPONSE: The Board agrees with the comment that impact of
Proposed Rule IV, including subsections (a) through (i) of
Proposed Rule IV(1l), is limited by the phrase "to the extent
required by applicable federal and state law," which is
contained in that subsection. The Board has amended Proposed
Rule IV (2) to better reflect that the amount referenced need
only be treated as compensation according to the terms of
Proposed Rule IV(1l).

COMMENT #11: The two local government employers also
suggested the rule might unnecessarily and inappropriately
duplicate federal law. The employers specifically gquestioned
the Board making determinations of who was an employee and who
was an independent contractor.

RESPONSE: Although the comment suggests the rule may not
be necessary or appropriate, the Board notes that the rule is
necessary to wutilize existing standards from other 1legal
contexts to clarify the definition of compensation for
retirement system administration purposes, which is clearly
within the Board’s authority. As to the specific guestion, the
Board, as the retirement plan administrator, currently is
authorized to make determinations of who is an employee and who
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is an independent contractor for retirement plan coverage
purposes.

COMMENT #12: The two local government employers also
expressed concern that the Board is locking itself into the
standards of current federal tax law, which may change. The

employers suggest the Board simply demand compliance with IRC
Section 125 and related regulations.

RESPONSE: Proposed Rule VI (3) effectively does simply
demand compliance with IRC Section 125 and related regulations.
Providing 1less sophisticated employers with the specific
guidelines contained in the rules will help ensure compliance
with the necessary standards. If and when federal tax law
changes such that any part of the proposed rules is in conflict
with federal tax law, the Board can amend the rule.

COMMENT #13: The two local government employers noted that
they could not find on the MPERA (Montana Public Employee
Retirement Administration) website the Board policy referenced
in the rule notice, which they would have found useful.

RESPONSE : The 1link to the referenced Board policy was
contained on the MPERA website homepage during the comment
period and currently. The Board policy is located online at

http://www.mpera.mt.gov/docs/CafeteriaPlans.pdf

COMMENT #14: The two local government employers expressed

confusion regarding the terms "affirmative election", "mandatory
election", and "waiver" in Proposed Rule VI(7), (8) and (9).
RESPONSE: An "affirmative election" is one kind of

election. As the rule describes, with an affirmative election
an employee is permitted to elect, on an annual basis, whether
to purchase qualified benefits under the plan, which can include
a choice between a pretax and post-tax contribution. A
"mandatory election" is another kind of election. As the rule
describes, with a mandatory election, if an employee chooses a
certain benefit, the employee must pay for it on a pretax basis.
As the rule notes, the employer cannot mandate both that the
employee choose the benefit and that the employee pay for the
benefit on a pretax basis under the cafeteria plan. Further
explanation by example is contained in Board Admin 03, available
online at http://www.mpera.mt.gov/docs/CafeteriaPlans.pdf.
Finally, the specific guidance requested as to the meaning of a
"waiver" is provided in the language of Proposed Rule VI(9). No
further clarification is necessary.

/s/ Carole Carey
Carole Carey, President
Public Employees' Retirement Board
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/s/ Kelly Jenkins
Kelly Jenkins, General Counsel and
Rule Reviewer

/s/ Dal Smilie
Dal Smilie, Chief Legal Counsel and
Rule Reviewer

Certified to the Secretary of State on October 31, 2005.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the amendment of NOTICE OF AMENDMENT
ARM 23.16.202, 23.16.1822, and
23.16.1918, concerning credit
play prohibited, video gambling
machine permits, requirements
for letters of withdrawal, and
video gambling machine testing
fees

)
)
)
)
)
)
)
)

TO: All Concerned Persons

1. On September 22, 2005, the Department of Justice
published MAR Notice No. 23-16-171 regarding the public hearing
on the proposed amendment of the above-stated rules at page
1735, 2005 Montana Administrative Register, Issue Number 18.

2. The Department has amended ARM 23.16.202 as proposed.

3. The Department has amended ARM 23.16.1822 and
23.16.1918 with the following changes, stricken matter
interlined, new matter underlined:

23.16.1822 PERMIT NOT TRANSFERABLE (1) through (5) remain
as proposed.

(6) A completed Letter of Withdrawal (LOW) must be
submitted to the department when a permitted machine is removed
from play and the premises prior to the renewal deadline of each
year, June 30. The LOW must be submitted no later than 10 days
from the date the machine is removed from play. A LOW form is
available upon request from the department. The LOW is not
complete unless it is dated and signed by the licensee, and
contains all of the information and attachments required by the
department. Except as provided in (8), Fhe the provisions of
this rule do not apply to a machine temporarily removed from
play for repair service.

(7) through (7) (d) remain as proposed.

(8) A—LOW—is—also—reguired—if—a permitted—machine—is

A LOW must be submitted for machines
removed from play for service when the operator determines that
it will not be placed back into play during the permit yvear and
will not be renewed at its current location.

(9) remains as proposed.

AUTH: 23-5-115, 2356654+ 23-5-621, MCA
IMP: 23-5-603, 235665+ 23-5-611, 23-5-612, 23-5-621,
23-5-637, MCA
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23.16.1918 VIDEO GAMBLING MACHINES TESTING FEES
(1) through (3) remain as proposed.

AUTH: 23-5-115, 23—5—60655+ MCA
IMP: 23-5-631, MCA
4. A public hearing was held on October 13, 2005.

Comments were received from Rich Miller and Rhonda Carpenter
Wiggers.

5. The following comments were received and appear with
the Department's responses:

Comment 1: Rhonda Carpenter Wiggers, representing the Montana
Coin Machine Operators Association (MCMOA), objected to the
proposed amendments to ARM 23.16.1822(8), which required Letters
of Withdrawal (LOWs) to be filed for machines removed from play
for service for more than 30 days. Wiggers stated that it is
not unusual for machine service to take more than 30 days,
especially in rural or remote areas of Montana. Wiggers
believed the LOW requirement would result in excessive paperwork
with limited wvalue for the Division. Wiggers suggested the
Division eliminate or 1limit the requirement for LOWs when a
machine is removed from play for service. Rich Miller,
representing the Gaming Industry Association (GIA), agreed with
Wiggers’ comments. Rick Ask, Operations Bureau Chief for the
Gambling Control Division, explained that, based on similar
comments made at the September 23, 2005 Gaming Advisory Council
meeting, the Division was reconsidering the rule proposal. Ask
discussed with those present a proposed modification which would
require LOWs be filed for machines taken out of play for service
only when the operator decides the machine will not be put back
in play during the permit period and not renewed at the
location. Industry representatives thought the proposal would
work.

Response 1: The Department agrees with the stated concerns of
the industry representatives. Changes have been made to exempt
from the LOW requirements machines taken out of play for service
except when an operator decides not to put the machine back in
play during the permit period and not renew the permit at the
same location.

Note: ARM 23.16.1822(8) was originally proposed as new
language and was inadvertently not underlined in the proposed
amendment notice. The new language is now being stricken and
changed. The Division also should have interlined repealed
statutes that were referred to in the implementation and
authority cites in ARM 23.16.1822 and 23.16.1918 as shown above.
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/s/ Mike McGrath /s/ Jon Ellingson
MIKE McGRATH JON ELLINGSON

Attorney General Rule Reviewer
Department of Justice

Certified to the Secretary of State October 31, 2005.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA
In the matter of the amendment of NOTICE OF AMENDMENT
ARM 8.32.427 general requirements
for medication aide training
programs and instructors

—_— — ~— ~—

TO: All Concerned Persons

1. On September 8, 2005 the Board of Nursing published
MAR Notice No. 8-32-68 regarding the public hearing on the
proposed amendment of the above-stated rule relating to
general requirements for medication aide training for programs
and instructors at page 1652 of the 2005 Montana
Administrative Register, issue no. 17.

2. A public hearing on the notice of proposed amendment
on the above-stated rule was held on September 29, 2005. No
comments or testimony were received.

3. The Board amends ARM 8.32.427 exactly as proposed.

BOARD OF NURSING
KAREN POLLINGTON, RN, CHAIRPERSON

/s/ KEITH KELLY
Keith Kelly, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

/s/ MARK CADWALLADER
Mark Cadwallader
Alternative Rule Reviewer

Certified to the Secretary of State October 31, 2005
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 24.162.420, fee schedule )

TO: All Concerned Persons

1. On August 11, 2005, the Board of Nursing Home
Administrators published MAR Notice No. 24-162-37 regarding
the public hearing on the proposed amendment of the above-
state rule relating to fee schedule at page 1490 of the 2005
Montana Administrative Register, issue number 15.

2. The hearing was held on September 6, 2005. One
written comment was received.

3. The Department has thoroughly considered the comment
received. A summary of the comment received and the Board's

response are as follows:

COMMENT : Mr. Ron Balas commented that the proposed rate
increase for the active renewal was exorbitant, in excess of
30%. The reason offered by the Board for the increase is the
restructuring within the Department of Labor. He suggested
that the Department and the Board of Nursing Home
Administrators should have allowed comment prior to
restructuring and nursing home administrators should have been
given an opportunity to understand the value of restructuring
and its added costs. To his knowledge there is no additional
service provided by the Board. He feels that perhaps the
restructuring should not have taken place if funds were not
available, otherwise at this point comments seem perfunctory.

RESPONSE: The Board acknowledges and thanks Mr. Balas for his
comment . In 2001, the Legislature mandated that the Board be
attached for administrative purposes to the Department of
Labor and Industry. As noted in the statement of reasonable
necessity, the accounting allocations for the Board's costs
have been restructured to track the actual time spent by
Department staff in handling the Board's business. That
accounting change was made by the Department in response to
criticisms by some Boards of the cost allocations that had
been historically used to calculate each Board's share of
administrative costs. Similar concerns were independently
voiced by the Legislative Audit Division, and the Department's
decision to implement the accounting changes kept the
Department from Dbeing "written up" by the legislative
auditors. The Board respectfully notes that it and the
Department, as part of the executive branch of government,
have an obligation to be responsive to the concerns of the
legislative branch. Section 37-1-134, MCA, requires that the
Board's fees must be commensurate with costs. One portion of
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the fee increase 1s due to the more accurate and fair
allocation of costs to the Board and its licensees. Another
portion of the increase is attributable to normal increase in
the cost of salaries, wutilities, computer technology, and
such.

The Board also notes that the Department of Labor and Industry
has a duty to establish uniform processes for licensing and
related functions for all of the various occupations regulated
by professional and occupational licensing Dboards. As
explained in the statement of reasonable necessity, those
functions occur at various 1levels within the portion of the
Department that the Board is attached to. The Board notes
that the staffers who perform those various functions for the
Board are employees of the Department, and are assigned and
managed by the Department. Although the Board cannot speak
for the Department, it is aware that state law has
historically never required executive branch agencies to
obtain public comment on matters of internal organization and
operation. The Board will, however, make sure that the
Department's management is aware of the commenter's concerns.

4. The Board has amended ARM 24.162.420 exactly as
proposed.

BOARD OF NURSING HOME ADMINISTRATORS
DEBORAH WILSON, CHAIRPERSON

/s/ KEITH KELLY
Keith Kelly, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

/s/ MARK CADWALLADER
Mark Cadwallader
Alternate Rule Reviewer

Certified by the Secretary of State October 31, 2005
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 32.23.301 pertaining to
fees charged by the department on
the volume on all classes of milk

)
) NOTICE OF AMENDMENT
)
)
To: All Concerned Persons

1. On September 22, 2005 the department of livestock
published MAR Notice No. 32-5-173 regarding the proposed
amendment of ARM 32.23.301, pertaining to fees charged by the
department on the volume on all classes of milk at page 1743

of the 2005 Montana Administrative Register, Issue Number 18.

2. The department of livestock has amended ARM
32.23.301 exactly as proposed.

3. No comments or testimony were received.

DEPARTMENT OF LIVESTOCK

By: /s/ Marc Bridges By: /s/ Carol Grell Morris
Executive Officer Rule Reviewer
Board of Livestock
Department of Livestock

Certified to the Secretary of State October 31, 2005.
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BEFORE THE STATE BOARD OF LAND COMMISSIONERS AND THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 36.25.210,
increase royalty rates for
0il and gas leases on state
school trust lands from
current rates to 16.67%

NOTICE OF AMENDMENT

)
)
)
)
)
)

TO: All Concerned Persons

1. On September 8, 2005, the Department of Natural
Resources and Conservation published MAR Notice No. 36-22-109
regarding the proposed amendment of ARM 36.25.210 concerning
royalty rate increases for oil and gas leases on state school
trust lands at page 1654 of the 2005 Montana Administrative
Register, Issue No. 17.

2. The Department has amended ARM 36.25.210 exactly as
proposed.

3. The following comments were received and appear with
the Department’s responses:

COMMENT 1: A written statement opposing the increase was
received from the Montana Petroleum Association (MPA) of
Helena, Montana, who went on objection for the record. They

argued for a split rate, with a higher rate for producing
areas and a lower rate for non-producing areas.

RESPONSE: A royalty rate is a percentage of the wvalue of
production, and therefore, applies only to producing areas.
The holding cost for a non-producing lease 1is the same
regardless of the amount of mineral owner and overriding
royalties.

COMMENT 2: A written statement opposing the increase was
received from the Northern Alliance of Independent Producers
(NAIP) of Bismarck, North Dakota. They argued that increasing
the royalty rate 1is an additional <cost that may cause
investors to reconsider exploration in the state, and decrease
state revenue. They also argued that Montana’s low rates help
to promote a stable tax and royalty structure, and an
increased rate would discourage domestic o0il and gas
production.

RESPONSE: According to the Montana Constitution, Article
X, Section 11(2) and 77-3-432, MCA, the Land Board is required
to receive full market value for the disposition of any
interest in school trust lands, which includes the issuance of
0il and gas leases. The Department’s review found that leases
with royalty rates of 16.67% are being taken and developed by
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industry in Montana as well as Wyoming and North Dakota. An
increased royalty rate to the school trust could curtail the
amount of override that lessees and third parties carve from

state leases. School trust acreage is only 5-10% of the total
mineral acreage and production in Montana, and the rates on
existing leases are unaffected. Even 1if 25% of production

from state school trust leases were to eventually come from
new leases, the total increase in industry royalty payments
would be on the order of 0.08%. Amendment of the state oil
and gas lease royalty rate is authorized by 77-3-402, MCA.
The amendment of this rule is also consistent with the State's
constitutional and statutory duties to obtain the full market
value of o0il and gas 1leases for the affected trust
beneficiary. The setting of the o0il and gas royalty at a
16.67% rate 1is reasonably necessary and proper to effectuate
the purpose of the State's trust duties.

/s/ Tommy H. Butler
TOMMY H. BUTLER
RULE REVIEWER

/s/ Mary Sexton
MARY SEXTON, DIRECTOR
NATURAL RESOURCES AND CONSERVATION

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF PUBRLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the NOTICE OF AMENDMENT
amendment of ARM 37.30.102,
37.30.405, 37.30.706,
37.30.730, 37.30.1030, and
37.30.1401 pertaining to the
vocational rehabilitation
program

)
)
)
)
)
)

TO: All Interested Persons

1. On August 25, 2005, the Department of Public Health
and Human Services published MAR Notice No. 37-355 pertaining to
the public hearing on the proposed amendment of the above-stated
rules relating to the vocational rehabilitation program at page
1577 of the 2005 Montana Administrative Register, issue number
16.

2. The Department has amended ARM 37.30.102, 37.30.405,
37.30.706, 37.30.730, 37.30.1030, and 37.30.1401 as proposed.

3. No comments or testimony were received.

Dawn Sliva Joan Miles
Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

CORRECTED NOTICE OF
AMENDMENT

In the matter of the
amendment of ARM 37.106.704
pertaining to minimum
standards for a critical
access hospital

)
)
)
)

TO: All Interested Persons

1. On May 26, 2005, the Department of Public Health and
Human Services published MAR Notice No. 37-348 regarding the
proposed amendment of the above-stated rule at page 804 of the
2005 Montana Administrative Register, issue number 10, and on
July 14, 2005 published notice of the amendment on page 1295 of
the 2005 Montana Administrative Register, issue number 13.

2. This corrected notice is being filed to correct an
error in ARM 37.106.704. The correction is shown in paragraph 3
below.

3. The rule is corrected as follows:
37.106.704 MINIMUM STANDARDS FOR A CRITICAL ACCESS
HOSPITAL (CAH) (1) through (3) (d) remain as adopted.

(4) A critical access hospital shall provide emergency
services meeting the emergency needs of patients in accordance
with acceptable standards of practice, including the following
standards:

(a) through (c) remain as adopted.

(d) A practitioner i1s on duty or on call and physically
available at the facility within one hour at all times, unless
the procedures described in +3)(4) (e) are adopted and
implemented.

(d) (1) through (6) remain as adopted.

AUTH: Sec. 50-5-233, MCA
IMP: Sec. 50-5-233, MCA

4. The Department 1s making a correction in ARM
37.106.704 (4) (4d) .

In ARM 37.106.704(4) (d), the numbers " (3) (e)" should have been
changed to read " (4) (e)" since (3) had been renumbered to (4) in
the proposal notice.

The proposal notice in paragraph 4 read "This rule will be
applied retroactively to February 23, 2005 to implement the
effective date of the 1legislation implementing this rule

change." In the adoption notice in paragraph 4, 1t was
erroneously stated, "This rule will be applied retroactively to
July 1, 2005." It should have read "This rule will be applied
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retroactively to February 23, 2005."

5. Replacement pages for the corrected notice of adoption
and amendment were submitted to the Secretary of State on
September 30, 2005.

6. All other rule changes adopted and amended remain the
same.
Dawn Sliva Joan Miles
Rule Reviewer Director, Public Health and

Human Services

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

CORRECTED NOTICE OF
AMENDMENT

In the matter of the adoption )
of Rules I through VII and )
the amendment of ARM )
37.86.2207, 37.86.2224, )
37.88.101, 37.106.1902, )
37.106.1906 and 37.106.1919 )
pertaining to comprehensive )
school and community )
treatment program (CSCT) )

TO: All Interested Persons

1. On July 28, 2005, the Department of Public Health and
Human Services published MAR Notice No. 37-354 regarding the
proposed adoption and amendment of the above-stated rules at
page 1374 of the 2005 Montana Administrative Register, issue
number 14, and on September 22, 2005 published notice of the
adoption and amendment on page 1787 of the 2005 Montana
Administrative Register, issue number 18.

2. This corrected notice is being filed to correct an
error in ARM 37.106.1902. The correction is shown in paragraph
3 below.

3. The rule is corrected as follows:

37.106.1902 MENTAL HEALTH CENTER: DEFINITIONS In

addition to the definitions in 50-5-101, MCA, the following
definitions apply to this subchapter:

(1) through (12) remain as adopted.

434} (13) "Individualized education program" (IEP) means a
written plan developed and implemented for each student with a
disability in accordance with 34 CFR 300.341 through 300.350 as
revised as of July 1, 1995. The department adopts and
incorporates by reference 34 CFR 300.341 through 300.350. A
copy of the regulations may be obtained from the Department of
Public Health and Human Services, Quality Assurance Division,
2401 Colonial Drive, P.O. Box 202953, Helena, MT 59620-2953.

(14) through (31) remain as adopted.

AUTH: Sec. 50-5-103, MCA
IMP: Sec. 50-5-103 and 50-5-204, MCA

4. The Department is correcting a typographical error
that resulted in incorrect numbering in the proposal notice.

In ARM 37.106.1902, there was a typographical error in the
proposal notice. Section (12) was struck out and renumbered to
(14) in the proposal notice but should have been renumbered to
(13), and erroneously shown to still be (14) in the notice of
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adoption. This also affected the final line of the rule where
the numbers that read " (13) through (29) remain the same but are
renumbered (15) through 31)" should have read " (13) through (29)
remain the same but are renumbered (14) through (31)".

5. Replacement pages for the corrected notice of adoption
and amendment were submitted to the Secretary of State on
September 30, 2005.

6. All other rule changes adopted and amended remain the
same.
Dawn Sliva Joan Miles
Rule Reviewer Director, Public Health and

Human Services

Certified to the Secretary of State October 31, 2005.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT AND
REPEAL

In the matter of the amendment )
of ARM 42.21.113; 42.21.138; )
42.21.131; 42.21.137; 42.21.138;)
42.21.139; 42.21.140; 42.21.151;)
42.21.153; 42.21.155; and )
42.22.1311; and repeal of ARM )
42.21.115 relating to personal, )
industrial, and centrally )
assessed property taxes )

TO: All Concerned Persons

1. On September 22, 2005, the department published MAR
Notice No. 42-2-749 regarding the proposed amendment and
repeal of the above-stated zrules relating to personal,
industrial, and centrally assessed property taxes at page 1748
of the 2005 Montana Administrative Register, issue no. 18.

2. A public hearing was held on October 17, 2005, to
consider the proposed amendments and repeal. No one appeared
at the hearing to testify and no written comments were
received.

3. Therefore, the department amends ARM 42.21.113,
42.21.123, 42.21.131, 42.21.137, 42.21.138, 42.21.139,
42.21.140, 42.21.151, 42.21.153, 42.21.155, and 42.22.1311 and
repeals ARM 42.21.115 as proposed.

4. An electronic copy of this Adoption Notice 1is
available through the Department's site on the World Wide Web
at www.mt.gov/revenue, under "for vyour <reference"; "DOR
administrative ruleg"; and "upcoming events and proposed rule
changes." The Department strives to make the electronic copy
of this Adoption Notice conform to the official version of the
Notice, as printed in the Montana Administrative Register, but
advises all concerned persons that in the event of a
discrepancy between the official printed text of the Notice
and the electronic version of the Notice, only the official
printed text will be considered. In addition, although the
Department strives to keep 1its website accessible at all
times, concerned persons should be aware that the website may
be unavailable during some periods, due to system maintenance
or technical problems.

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State October 31, 2005

21-11/10/05 Montana Administrative Register



-2263-

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

In the Matter of the Application ) Utility Division
of Westech Energy Corporation ) Docket No.
for an Order Recognizing it as ) D2004.12.195
as a Regulated Common Carrier )
) DECLARATORY
) RULING

DECLARATORY RULING

Introduction
1. On December 10, 2004, Westech Energy Corporation
(Westech) filed before the Public Service Commission

(Commission) an application for an order recognizing it as a
regulated common carrier, or in the alternative for an order
recognizing Westech’s consent to regulation as a common
carrier (Application).

2. On February 16, 2005, the Commission issued a Notice
of Application and Intervention Deadline (NAID) establishing
March 7, 2005 as the deadline to intervene or comment. The

NAID was served on the parties to the docket and the Montana
Consumer Counsel and published in the Stillwater County News.
No individual or entity filed a petition to intervene or
comments.

3. On April 19, 2005, Westech filed a Motion to Convert
Application to a Petition for Declaratory Ruling. On May 10,
2005, the Commission granted Westech’s motion.

4. Pursuant to § 2-4-501, MCA, and ARM 38.2.101 and
1.3.226 through 1.3.229, the Commission exercises jurisdiction
to make declaratory rulings as to the applicability of any
statutory provision or any rule or order of the Commission.

Facts Presented

5. Westech represents that it '"proposes to build a
natural gas transportation pipeline from the Dean Dome Field,
an existing o0il and gas field near Dean, Montana, to an
interconnection with NorthWestern Energy Corporation’s’ major
natural gas transportation pipeline Jjust northeast of
Absarokee, Montana." Application at 1.

6. Westech states that its "intent 1is to wuse the
proposed pipeline to facilitate the production of stranded gas
reserves throughout a large part of Stillwater County."
Application at 1.

7. Westech describes its intentions as follows:

1

The Commission is not aware of any entity named NorthWestern Energy
Corporation. NorthWestern Energy is a division of NorthWestern
Corporation. For purposes of this ruling the Commission assumes that
Westech means NorthWestern Energy’s pipeline.
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We plan to utilize the proposed pipeline to provide
non-discriminatory access to all producers who want

to transport their natural gas. Our interconnect
with NorthWestern Energy will allow wus, and all
other producers who share our line, to market
natural gas to anyone in the state. We also

anticipate the possibility of providing another
source of natural gas to the local retail market

through future extensions of our pipeline.

Application at 1.

8.

Question Presented

Does crude petroleum or the products thereof include

natural gas for purposes of § 69-13-101, MCA?

21-11/10/05

Applicable Law

9. Section 69-13-101(1), MCA, provides:

The following are hereby declared to be common
carriers and subject to the provisions of this
chapter: every person, firm, corporation, limited
partnership, joint-stock association, or association
of any kind whatsoever:

(a) owning, operating, or managing any pipeline
or any part of any pipeline within the state for the
transportation of crude petroleum, coal, or the
products thereof to or for the public for hire or
engaging in the business of transporting crude
petroleum, coal, or the products thereof by
pipeline;

(b) owning, operating, or managing any pipeline
or any part of any pipeline for the transportation
of crude petroleum, coal, or the products thereof to
or for the public for hire, which pipeline 1is
constructed or maintained upon, along, over, or
under any public road or highway;

(c) owning, operating, or managing any pipeline
or any part of any pipeline for the transportation
of crude petroleum, coal, or the products thereof to
or for the public for hire, which pipeline is or may

be constructed, operated, or maintained across,
upon, along, over, or under the right-of-way of any
railroad, corporation, or other common carrier

required by law to transport crude petroleum, coal,
or the products thereof as a common carrier;

(d) owning, operating, or managing or
participating in ownership, operation, or
management, under lease, contract of ©purchase,

agreement to buy or sell, or other agreement or
arrangement of any kind whatsoever, any pipeline or
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any part of any pipeline for the transportation from
any oil field, coal mine or field, or place of
production within the state to any distributing,
refining, or marketing center or reshipping point
thereof, within this state, of crude petroleum,
coal, or the products thereof, bought of others; or

(e) made a common carrier by or under the terms
of contract with or in pursuance of the law of the
United States.

10. Section 69-13-102(1) provides:

It is declared that the operation of these
pipelines, to which this chapter applies, for the
transportation of crude petroleum, coal, or the
products thereof, in connection with the purchase or
purchase and sale of such crude petroleum, coal, or
the products thereof, is a business in mode of the
conduct of which the public is interested and as
such is subject to regulation by law. The business
of purchasing or of purchasing and selling crude
petroleum, coal, or the products thereof, using in
connection with such business a pipeline of the
class subject to this chapter to transport the crude
petroleum, coal, or the products thereof so bought
or sold shall not be conducted unless such pipeline
so used in connection with such business is a common
carrier within the purview of this law and subject
to the Jjurisdiction herein conferred wupon the
commission.

11. Section 69-13-103(2), MCA, provides:

Any person, firm, limited partnership, joint-stock
association, or corporation may acquire the right to
construct pipelines and such incidental telephone
and telegraph 1lines along, across, or over any
public road or highway in this state by filing with
the commission acceptance of the provisions of this
law, expressly agreeing in writing that in
consideration of the right so acquired, it shall be
and become a common carrier pipeline, subject to the
duties and obligations conferred or imposed in this
chapter. In the exercise of the privileges herein
conferred, such pipelines shall compensate the
county for any damage done to such public road in
the laying of pipelines or telegraph or telephone
lines along or across the same. Nothing herein
shall be construed to grant any pipeline company the
right to use any public street or alley in any
incorporated city or town except by express
permission from the city or governing authority
thereof.
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Analysis

Does crude petroleum or the products thereof include natural
gas for purposes of § 69-13-101, MCA?

12. The Commission has not previously ruled on whether
crude petroleum or the products thereof includes natural gas
for purposes of Title 69, Chapter 13, MCA. Currently, no

natural gas pipeline companies are regulated by the Commission
as common carriers.

13. The Commission has not been confronted with this
issue due to the manner in which the natural gas industry has
developed. In many cases pipelines were interstate in nature
and federal law preempted state regulation. In other
situations, intrastate pipelines were owned and operated by a
public utility and the pipeline was regulated under Title 69,
Chapter 3, MCA. 1In regulating these intrastate pipelines, the
Commission enabled the pipeline companies to claim "Hinshaw
pipeline" status and avoid federal regulation.’ See, e.g., In
the Matter of the Application of the Montana Power Company for
Authority to Establish New Rates Required to Implement its Gas
Transportation Plan, Docket No. 90.1.1, Order 5474c (September
26, 1991).

14. On the federal level, the Federal Energy Regulatory

Commission (FERC) regulates both o0il and natural gas
pipelines. However, the source of regulatory authority and
the scope of regulation are different for each type of
pipeline. Natural gas pipelines are regulated wunder the
Natural Gas Act; o0il pipelines are regulated under the
Interstate Commerce Act. See SFPP, L.P., 93 F.E.R.C. ¢
63,023, § 65,090 (2000); Lakehead Pipe Line Co., 65 F.E.R.C. ¢
63,021, 9 65,124 (1993). Oil pipelines are common carriers.

Natural gas pipelines, after restructuring and open access,
have obligations similar to those of common <carriers.
Regulation of o0il ©pipelines ©preceded by many decades
regulation of natural gas pipelines.

15. The dichotomy of these regulatory schemes is
somewhat artificial. 0Oil pipelines can be converted to
natural gas pipelines and natural gas pipelines <can be
converted to o0il pipelines. Compare River Co. v. Texas

Eastern Transmission Corp., No. Civ. 93-209, 1954 U.S. Dist.
LEXIS 3724, 1954 Trade Cas. (CCH) 9§ 67,840 (D.N.Y., 1954)
(conversion of pipeline from transportation of natural gas to
transportation of petroleum products) with Granite State Gas
Transmission, Inc., 40 F.E.R.C. ¢ 61,165 (1987) (lease and
conversion of oil pipeline to transportation of natural gas).
16. The original source of Chapter 13 of Title 69 is Ch.
8, Laws of Montana 1921, Extraordinary Session (1921 Act).
Initially, only pipeline transporters of crude petroleum were

? pursuant to § 1(c) of the Natural Gas Act (15 U.S.C. § 717(c)) a Hinshaw
pipeline is one within the boundaries of a state the natural gas from which
is consumed in the state and the rates and service of which are regulated
by a state commission.
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common carriers. See §1, Ch.8, Laws of Montana 1921,
Extraordinary Session. The legislature did not define crude
petroleum. In a portion of the 1921 Act the 1legislature

limited certain of the Commission’s authority to oil.’ This
limitation would not have been necessary if the legislature
intended crude petroleum to be synonymous with oil.

17. In 1955 the legislature extended the scope of the
statute to include transportation of petroleum products. See
Ch. 190, Laws of Montana 1955. However, the title of the act
demonstrates that the legislature intended the act to apply to
0il (An Act to Amend Chapter 2, of Title 8, and Particularly
Sections 8-201, 8-202, 8-204, 8-205, 8-206, and 8-207 of the
Revised Code of Montana of 1947, All Relating to Pipe Line
Carriers of O0il . . .). The amendments that were adopted were
in Senate Bill 73. The legislative history of the Senate Bill
73 1s sparse. Nothing in either the House Journal or the
Senate Journal explains the purpose of the amendments. The
minutes of the Senate Committee on Oils and Leases for January
28, 1955 provide, "Senate Bill 73 was also discussed, and upon
motion of Sen. Robins, which was seconded by Sen. Taylor, the
committee unanimously agreed that it 'do pass'." The minutes
of the House Committee on 0il and Gas for February 25, 1955
provide, "Senator Rex Hibbs appeared before the committee and
explained Senate Bill No. 73. Discussion was had. Fulton
made the motion that it be concurred in. It was seconded by
Judeman. The motion was carried." Nothing in the amendment
addressed the definition of crude petroleum.

18. 1In 1982, the Commission approved Roughrider Pipeline
Company’s (Roughrider) acceptance of jurisdiction under § 69-
13-101, et seqg., MCA. See U-82.07.20.00-0OP, Commission Files.
Roughrider represented that its pipeline would be used to
transport "wet natural gas" produced in association with crude
oil. See TU-82.05.21.00-0P, Commission Files, attachment.
Roughrider cited Phillips Pipe Line Co. wv. United States, 40
F. Supp. 981 (Ct. Cl. 1941), for the proposition that wet
natural gas is a constituent of crude petroleum.

19. In Phillips Pipe Line Co. the court interpreted the
Revenue Act of 1932 which imposed a tax on transportation by
pipeline of crude petroleum and the liquid products thereof.
40 F. Supp. at 986. The court reasoned that natural gasoline
and straight-run gasoline were essentially the same product,
that the tax applied to straight-run gasoline and that a
natural construction of the revenue act required the

application of the tax to natural gasoline. 40 F. Supp. at
988. The court placed substantial emphasis on language in the
act that was changed during the legislative process. The bill

originally provided for a tax on the transportation of oil by

’ Section 5 of the 1921 Act provided, in pertinent part, "The [Commission]

is also empowered and required to make rules for the ascertainment of the
amount of water and other foreign matter in oil tendered for
transportation." §5, Ch. 8, Laws of Montana 1921, Extraordinary Session
(codified at § 3852, Revised Code of Montana of 1935 and §8-205, Revised
Code of Montana of 1947).
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pipeline. Id. The Senate committee changed the language to
provide for a tax on the transportation by pipeline of crude
petroleum and the liquid products thereof. Id. The Committee
Report explained that the change made transportation of
gasoline as well as crude oil taxable. Id. The Conference
Report also explained that the change in wording made the tax
applicable to crude petroleum and its liquid products instead
of to o0il only. Id. The court held that natural gasoline was
a 1liquid product of crude petroleum for purposes of the
Revenue Act of 1932. 40 F. Supp at 988. The court stated:

There are many chemical names for the different

types of gas and 1liquid hydrocarbons. Crude
petroleum containg all of them in greater or less
degree.

In the following chart we have indicated some of
them:"*

4

The chart has been re-formatted to fit the software used in preparing
this order.
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Methane Essentially
Ethane natural gas at
normal
temperatures
and pressures
Propane
Crude Butanes
Petroleum Pentanes
Constituents of Hexanes Constituents of
. Heptanes
straight-run natural
gasoline Octanes gasoline
Nonanes
Decanes,
etc.
40 F. Supp. at 987. The court rejected the argument that
crude petroleum was synonymous with oil stating, "there would
be no term applicable to petroleum in its natural state with
all its original ingredients." Id.
20. In General Petroleum Corp. of Cal. v. United States,
the court reached a similar result. 24 F. Supp. 285, 289
(S.D. Cal. 1938). The court wrote, "In view of the state of

the law at the time of the enactment and its avowed purpose, I
am of opinion that the Congress intended to designate by the
words 'crude petroleum' all the hydrocarbon substances -
whether in liquid, solid or gaseous form coming out of an oil
well . . . ." 1Id.

21. A comparable result was reached in Standard 0Oil of

Cal. v. United States, 39 F. Supp. 180 (N.D. Cal. 1941). The
court opined, " . . .natural gasoline, which is derived from
wet natural gas, is a product of petroleum . . . ." 39 F.

Supp. at 182.

22. For purposes of Chapter 13 of Title 69, MCA, crude
petroleum includes natural gas. Natural gas is a part of, not
a product of, crude petroleum. A natural gas pipeline is
declared to be a common carrier by § 69-13-101, MCA.

Declaratory Ruling

On the petition of Westech Energy Corporation for a
declaratory ©ruling, the Commission <rules that Westech’s
proposed natural gas pipeline, if built, would be a common
carrier pipeline as defined by § 69-13-101, MCA, and that
Westech Energy Corporation would be subject to the
jurisdiction of the Commission.

Done and dated this 23rd day of August, 2005 by a vote of
3 to 2.
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

ATTEST:

Connie Jones

/s/ Greq Jergeson

GREG JERGESON, Chairman

/s/ Brad Molnar
BRAD MOLNAR, Vice Chairman (dissenting)

/s/ Doug Mood
DOUG MOOD, Commissioner

/s/ Robert H. Raney
ROBERT H. RANEY, Commissioner (dissenting)

/s/ Thomas J. Schneider
THOMAS J. SCHNEIDER, Commissioner

Commission Secretary

(SEAL)
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council

Administrative rule review 1s a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attached to agencies
for administrative purposes.

Economic Affairs Interim Committee:
< Department of Agriculture;
< Department of Commerce;
< Department of Labor and Industry;
< Department of Livestock;
< Office of the State Auditor and Insurance Commissioner;
and
< Office of Economic Development.
Education and Local Government Interim Committee:
< State Board of Education;
< Board of Public Education;
< Board of Regents of Higher Education; and

< Office of Public Instruction.

Children, Families, Health, and Human Services Interim

Committee:
< Department of Public Health and Human Services.
Law and Justice Interim Committee:

< Department of Corrections; and

< Department of Justice.
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Energy and Telecommunications Interim Committee:
< Department of Public Service Regulation.
Revenue and Transportation Interim Committee:

< Department of Revenue; and

< Department of Transportation.

State Administration, and Veterans' Affairs Interim

Committee:

< Department of Administration;
< Department of Military Affairs; and

< Office of the Secretary of State.
Environmental Quality Council:

< Department of Environmental Quality;
< Department of Fish, Wildlife, and Parks; and

< Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA

Definitions:

AND THE MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM) :

Known
Subject

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which 1lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies that have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 2005.
This table includes those rules adopted during the period July
1, 2005 through September 30, 2005 and any proposed rule action
that was pending during the past six-month period. (A notice of
adoption must be published within six months of the published
notice of the proposed rule.) This table does not, however,
include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 2005, this
table, and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule, and the page number at which the action is published
in the 2004 and 2005 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number.

GENERAL PROVISIONS, Title 1

1.2.419 and other rule - Scheduled Dates for the 2006
Montana Administrative Register - Submission Dates
for Replacement Pages, p. 1903

ADMINISTRATION, Department of, Title 2

I-X Definitions - Licensing and Application Requirements
- Ownership Change - Examination of Title Lenders -
Duration of Loans - Extensions - Reports - Schedule
of Charges - Employees' Character and Fitness -
Procedural Rules for Hearing and Discovery Proposed
for Adoption under the Montana Title Loan Act,
p.- 1125, 1334, 1839

I-X State of Montana Voluntary Employees' Beneficiary
Association (VEBA), p. 2779, 643, 911

2.5.201 and other rules - State Procurement of Supplies and
Services - Disposition and Disposal of Surplus
Property, p. 1316, 1709, 1906

2.21.410 and other rules - Military Leave, p. 767, 1506

2.21.501 and other rules - Jury Duty - Witness Leave, p. 1633

2.21.701 and other rules - Leave of Absence without Pay,

p. 141, 372
.21.1001 and other rules - Parental Leave, p. 286, 571
2.59.1701 and other rule - Definitions - License Renewal of
Mortgage Brokers and Loan Originators, p. 2959, 320

N
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(Public Employees' Retirement Board)

I-III Implementation of Detention Officer Transfer to
Sheriffs' Retirement System, p. 1329, 1670

I-III Implementation of Detention Officer Transfer to
Sheriffs' Retirement System, p. 725, 1021

I-VIT When Salary Deferrals Under a Cafeteria Plan Should
be Treated as Compensation, p. 1626

2.43.441 and other rule - Transfer of Funds for Certain

Service Purchases, p. 400, 913
2.43.1002 Investment Policy Statement for the Defined
Contribution Retirement Plan, p. 1461, 1907
2.43.1801 and other rule - Plan Document and Investment Policy
Statement for the 457 Deferred Compensation Plan,
p. 1458, 1908

(State Compensation Insurance Fund)
2.55.320 Classifications of Employments, p. 1944

AGRICULTURE, Department of, Title 4

I-ITI Cherry Research and Marketing Development Program,
p. 771, 1279
4.13.1001A and other rule - State Grain Lab Fee Schedule,

p. 775, 1280
(Montana Agriculture Development Council)
4.16.303 and other rules - Agricultural Marketing Development
Program, p. 1532, 1909

STATE AUDITOR, Title 6

I-XIT Insurance Standards for Safeguarding Personal
Information, p. 2435, 426
I-XV Small Business Health Insurance Purchasing Pool -

Premium Assistance and Premium Incentive Payments -
Tax Credits, p. 1464, 1771

6.6.504 and other rules - Medicare Supplements, p. 1131,
1537, 1672, 1910

6.6.6811 and other rules - Captive Insurance Companies,
p. 861

6.6.8301 Updating References to the NCCI Basic Manual for New
Classifications for Various Industries, p. 1947

6.6.8501 and other rules - Viatical Settlement Agreements,
p. 1636

COMMERCE, Department of, Title 8

I Submission and Review of Applications to the
Treasure State Endowment Program (TSEP), p. 1539,
2052

I Administration of the 2005-2006 Federal Community
Development Block Grant (CDBG) Program, p. 1, 572

I-XVI Award of Grants and Loans under the Big Sky Economic

Development Program, p. 1711
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8.94.3801 and other rule - Administration of Grants Awarded by
the 2005 Legislature - Treasure State Endowment
Program (TSEP), p. 1954

8.119.101 Tourism Advisory Council, p. 404, 813

(Grant Review Committee)
14.4.101 and other rules - Award of Training Grants by the
Grant Review Committee, p. 1471, 1915

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.16.3010 Special Education, p. 1641, 2056

(Board of Public Education)

10.55.909 and other rule - Student Discipline Records -
Student Records, p. 194, 575, 1390

10.57.102 and other rules - Educator Licensure, p. 407, 916

10.58.103 Review of Professional Educator Preparation Program,
p. 289, 576

FISH, WILDLIFE, AND PARKS, Department of, Title 12

(Fish, Wildlife, and Parks Commission)

I No Wake Zone on Georgetown Lake, p. 1644

I Notice of Adoption of a Temporary Emergency Rule -
Closing the Clark Fork River from the Petty Creek
Fishing Access Site to the Tarkio Fishing Access
Site, p. 1586, 1916

I-VII Exotic Wildlife, p. 358, 814

I-X Aerial Herding Permits, p. 991, 1775

I-XVI Blackfoot River Special Recreation Permit Program,
p- 4, 430

12.5.201 Removing the Peregrine Falcon from the State
Endangered Species List, p. 1841

12.9.211 Abandonment of Teton-Spring Creek Bird Preserve,
p. 1646

12.11.202 and other rules - Beaverhead and Big Hole Rivers,

p. 144, 737, 917, 1391, 1507
12.11.3985 No Wake Zone on Seeley Lake, p. 2874, 373

ENVIRONMENTAL QUALITY, Department of, Title 17

17.53.102 and other rules - Hazardous Waste - Authorization of
the Hazardous Waste Program, p. 14, 442

17.56.101 and other rules - Underground Storage Tanks -
Installation of Underground Storage Tanks, p. 2877,
443

(Board of Environmental Review)
I Solid Waste - State Solid Waste Management and
Resource Recovery Plan, p. 2016

Montana Administrative Register 21-11/10/05



17

17

17

17

17
17

17

17

17

(Board

.8.102

.8.335

.8.504

.8.743

.8.759
.24 .116

.30.670

.30.1303

.38.106

of

-2277-

and other rules - Air Quality - Incorporation by
Reference of Current Federal Regulations and Other
Materials into Air Quality Rules, p. 291, 959

Air Quality - Maintenance of Air Pollution Control
Equipment for Existing Aluminum Plants, p. 2456, 321

and other rules - Air Quality Permit Application,
Operation and Open Burning Fees, p. 997, 2058
Air Quality - Montana Air Quality Permits - When

Required - 0il and Gas Well Facilities, p. 1479
Air Quality - Review of Permit Applications, p. 1476
Application Requirements for Operating Permit,

p. 1649
and other rules - Water Quality - Nondegradation
Requirements for Electrical Conductivity (EC) and
Sodium Adsorption Ratio (SAR) - Definitions for
Technology-based Effluent Limitations - Minimum
Technology-based Controls - Treatment Requirements
for the Coal Bed Methane Industry, p. 1844

and other zrules - Water Quality - Concentrated
Animal Feeding Operations (CAFOs) - Adoption of
Department Circular DEQ 9 (Montana Technical
Standards for CAFOs), p. 2962, 864, 1995

Public Water Supply - Fees for Review of Public

Water and Sewage System Plans and Specifications,
p. 2983, 577

Environmental Review and the Department of

Environmental Quality)

17.

17.

30.502

36.345

and other rules - Water Quality - Subdivisions -
CECRA - Underground Storage Tanks - Department
Circular WQB-7 - Outstanding Resource Waters,
p. 1957

and other rules - Public Water and Sewage System
Requirements and Subdivisions - Adoption by
Reference, Plans for Public Water Supply or

Wastewater System - Fees - Treatment Requirements -
Disinfection, p. 2002

TRANSPORTATION, Department of, Title 18

18.

18.

23.

21-11/10/05

8.1101

9.401

5.101

Movement of Houses, Buildings, Extremely Heavy
Machinery, and Other Large and Unusual Objects,
p. 1002, 1589

and other rule - Eligibility for Gasohol Motor Fuel
Tax Reduction - Tax Reduction on Certain Oxygenated
Gasoline Passed by the 59th Legislature in SB 293,
Ch. 452, p. 1719

and other rules - Transfer from the Department of
Justice - Motor Carrier Safety Assistance Program,
p. 2059
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Department of, Title 20

I-VIIT

20.9.6

20.27.

01

101

JUSTICE,

Establishment of a Residential Methamphetamine
Treatment Center, p. 1337, 1917, 2060

and other zrules - Licensure of Youth Detention
Facilities, p. 1722

and other rule - Siting and Construction Standards,
p. 778, 1393

Department of, Title 23

23.16.

23.16

23.16

23.16.1823

.102

103

.202

.209

Creating a Separate Endorsement and Qualification
for Commercial Drivers Who Operate School Buses,
p. 780, 1394

Administration of the Address Confidentiality
Program, p. 1731

Credit Counseling Services, p. 1485

Operation of the Criminal Intelligence Information
Section - Access of Participating Law Enforcement
Agencies to Information Maintained by the Criminal
Intelligence Information Section, p. 304, 740
Operation of the Identity Theft Passport Program,
p. 1541, 2061

Administration of the Forensic Rape Examination
Payment Program, p. 1545, 2063

Regulation of Retail Establishment Selling Ephedrine
or Pseudoephedrine, p. 1343, 1488, 1782

and other rules - Effective Date for Forms Relating
to Gambling Operator Licenses, Sports Tab Game
Seller Licenses, Distributor's Licenses, Route
Operator's Licenses, Manufacturer's Licenses, and
Manufacturer of Illegal Gambling Devices Licenses,
p. 1860

and other rules - Effective Date for Forms Relating
to Investigation of Applicants, Disclosure from
Noninstitutional Lender, Dealer Licenses, and
Gambling Operator Licenses, p. 2018

and other rules - Credit Play Prohibited - Video
Gambling Machine Permits - Requirements for Letters
of Withdrawal - Video Gambling Machine Testing Fees,
p. 1735

and other rules - Bonus Games - Definitions -
Display of Antique Slot Machines - Elimination of
the Video Gambling Machine Permit Fee Surcharge -
General Specifications and Software Specifications
for Video Gambling Machines - Addition of Testing to
Purposes for Which Illegal Video Gambling Devices
May Be Imported or Exported by a Video Gambling
Machine Manufacturer - Allowable Winning Patterns
for Bingo - Permit Surcharge Which was Eliminated,
p. 784, 1281, 1509

Permit Fee Restrictions, p. 602, 964
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LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are 1listed in
alphabetical order following the department rules.

8.15.101 and other rules - Transfer from the Department of
Commerce - Construction Blasters - Hoisting and
Crane Operators - Boiler Engineers, p. 581

8.15.302 and other rules - Boilers - Terminology - Licensure
- Examinations - Responsibility of Licensees -
Training, p. 2492, 583

8.77.101 and other rules - Weights and Measures, p. 2997, 445

24.17.127 Prevailing Wage Rates for Public Works Projects -
Building Construction Services - Heavy and Highway
Construction Services, p. 1347, 2064

24.29.1409 Travel Expense Reimbursement for Workers'
Compensation Medical Services, p. 1350

24.29.1409 Travel Expense Reimbursement for Workers'
Compensation Medical Services, p. 520, 1395

24.29.4301 and other rules - Workers' Compensation Reporting

Database, p. 1570
24.30.102 Occupational Safety Matters in Public Sector
Employment, p. 1355

24 .35.111 and other rules - Independent Contractor Exemption
Certificates, p. 874, 1511

24.35.121 and other rule - Fee for Independent Contractor
Exemption Certificates - Fee for Construction

Contractor Registration, p. 525
24.301.138 and other rules - Building Codes, p. 2021

(Board of Alternative Health Care)

24.111.301 and other rules - Definitions - Naturopathic
Physician Natural Substance Formulary List - Direct-
entry Midwife Apprenticeship Requirements - Required
Reports, p. 2786, 745

(Board of Architects)
24.114.403 and other rule - Business Entity Practice - Fee
Abatement, p. 889, 2077

(Crane and Hoisting Operating Engineers Program)

24.135.501 and other rules - Hoisting Operators License
Requirements - Crane Hoisting Operators License
Requirements - Mine Hoisting Operators License
Requirements - Fee Schedule - Renewals - National
Commission Certification - Failed Examinations -
Applications - Citations and Fines, p. 1871

(Board of Dentistry)

24.138.301 and other rules - Definitions - Initial Licensure of
Dentists by Examination - 1Initial Licensure of
Dental Hygienists by Examination - Dentist Licensure
by Credentials - Dental Hygienist Licensure by
Credentials - Denturist Examination - Denturist
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Application Requirements - Definition of Continuing
Education - Requirements and Restrictions -
Requirements for Continuing Education in Anesthesia,
p. 796, 1396

(State Electrical Board)

24.141.401

24.141.403
24.141.405

and other rules - Board Meetings - Apprentice
Registration - Fee Schedule - Temporary Practice
Permits - Examinations, p. 1219

Licensee Resgponsibilities, p. 317, 1397

and other rule - Fee Schedule - Master Electrician
Qualifications, p. 2349, 325

(Board of Funeral Service)
24.147.1101 and other rule - Crematory Facility Regulation -

Designation as Crematory Operator or Technician,
p. 197, 650

(Board of Landscape Architects)

24.153.403

Fee Schedule, p. 365, 750

(Board of Medical Examiners)

I & IT

Medical Assistants - Fee Abatement, p. 1882

(Board of Nursing)

8.32.305

8.32.402

8.32.403

8.32.427

8.32.1701

and other rules - Educational Requirements and Other
Qualifications Applicable to Advanced Practice

Registered Nursing - Clinical Nurse Specialist
Practice - Application for 1Initial Approval -
Special Reports - Initial Application Requirements
for Prescriptive Authority - Special Limitations

Related to the Prescribing of Controlled Substances,
p. 311, 742

and other rules - Licensure by Examination -
Reexamination-Registered Nurse - Reexamination-
Practical Nurse - Conduct of Nurses, p. 516, 1686
and other rules - Reexamination - Registered Nurse -

Reexamination - Practical Nurse - Licensure by
Endorsement - Temporary Practice Permit - Abatement
of Fees - Foreign Educated Applicants - Licensure

for Foreign Nurses, p. 866, 1687

General Requirements for Medication Aide Training
Programs and Instructors, p. 1652

and other rules - Delegation, p. 30, 1022, 1291

(Board of Nursing Home Administrators)

8.34.101

8.34.415

24.162.420

and other rules - Transfer from the Department of
Commerce, p. 375
and other rule - Renewals - Continuing Education,

p.- 2138, 377
Fee Schedule, p. 1490
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(Board of Occupational Therapy Practice)

24.165.301 and other rules - Modalities - Medications -
Definitions - Approval to Use Modalities -
Permission to Use Electrical or Sound Physical
Agents, p. 2505, 447

(Board of Optometry)
24.168.401 Fees, p. 200, 651

(Board of Outfitters)
8.39.501 and other rules - Outfitter Licensing and
Operations, p. 1549

(Board of Physical Therapy Examiners)
8.42.101 and other rules - Transfer from the Department of
Commerce, p. 380

(Board of Plumbers)
24.180.607 and other rule - Temporary Practice Permits -
Continuing Education Requirements, p. 893

(Board of Private Alternative Adolescent Residential or Outdoor

Programs)

I-VI Private Alternative Adolescent Residential or
Outdoor Programs, p. 1886

(Board of Private Security Patrol Officers and Investigators)

8.50.423 and other rules - Private Security Patrol Officers
and Investigators - Fee Schedule - Firearms Training
Course Curriculum and Standards, p. 605, 1926

(Board of Professional Engineers and Professional Land Surveyors)

8.94.3001 and other rules - Transfer from the Department of
Commerce - Uniform Standards for Monumentation,
Certificates of Survey and Final Subdivision Plats,
p. 966

24.183.1001 Form of Corner Records, p. 530, 1783

(Board of Psychologists)

24.189.601 and other rule - Application Procedures - Licensees
from Other States or Canadian Jurisdictions, p. 729,
1294

24.189.2107 and other rule - Continuing Education Implementation
- Fee Abatement, p. 1739

(Board of Public Accountants)

8.54.410 and other rules - Fees - Amount of Required
Experience - Continuing Education Matters - Special
Practice Permits for Nonresident Certified Public
Accountants, p. 1864
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(Board of Radiologic Technologists)

8.56.602C and other rules - Permit Examinations - Radiologist
Assistants - Scope of Practice - Supervision - Code
of Ethics, p. 2682, 649

24.204.401 and other rules - Fee Schedule - Permit Fees -
Abatement of Renewal Fees - Radiologic Technologists
Applications - Replacement Licenses and Permits -
Permits-Practice Limitations - Permit Examinations -
Radiologist Assistants - Scope of Practice -
Supervision - Adoption of a Code of Ethics, p. 1226

(Board of Real Estate Appraisers)

24.207.402 Adoption of USPAP by Reference, p. 42, 652

24.207.502 Application Requirements, p. 369

24.207.517 and other rule - Trainee and Mentor Requirements,
p. 622, 1400

(Board of Respiratory Care Practitioners)

24.213.301 and other rules - Definitions - Application for
Licensure - Temporary Permit - Examination -
Institutional Guidelines Concerning Education and
Certification and Authorization to Perform Pulmonary
Function Testing and Spirometry, p. 2352, 453

(Board of Sanitarians)
24 .216.402 and other rule - Fee Schedule - Minimum Standards
for Licensure, p. 2994, 382

(Board of Social Work Examiners and Professional Counselors)
24.219.301 Defining Pastoral Counseling, p. 535

(Board of Veterinary Medicine)
8.64.101 and other rules - Transfer from the Department of
Commerce, p. 323

LIEUTENANT GOVERNOR, Office of the, Title 30

30.2.201 and other rules - Centennial Grants - Centennial
Sanctioning, p. 1358

LIVESTOCK, Department of, Title 32

32.2.403 Diagnostic Lab Fees, p. 1493, 1785

32.18.202 and other rule - Sheep Permits, p. 1007, 1517

32.23.301 Fees Charged by the Department on the Volume on All
Classes of Milk, p. 1743

(Board of Horse Racing)
32.28.501 and other rules - Horse Racing, p. 45, 383

MILITARY AFFAIRS, Department of, Title 34

I-VI Reimbursement for Life Insurance Premiums Paid by
Montana Reserve Component Service Members Serving
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Outside Montana in a Contingency Operation, p. 1362,
1691

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36.19.106 Reclamation and Development Grants Program, p. 1746

36.23.102 and other rule - Tax Increment Revenue Bonds under
the Water Pollution Control State Revolving Fund
Act, p. 210, 457

36.24.102 and other rule - Tax Increment Revenue Bonds under
the Drinking Water State Revolving Fund Act, p. 203,
458

(State Board of Land Commissioners and the Department of Natural

Resources and Conservation)

36.25.210 Increase Royalty Rates for 0il and Gas Leases on
State School Trust Lands from Current Rates to
16.67%, p. 1654

(Board of 0il and Gas Conservation)
36.22.1242 Privilege and License Tax Rates for 0il and Gas,
p. 538, 1045

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I-IV Montana Clean Indoor Air Act, p. 1665, 2079

37.30.102 and other rules - Vocational Rehabilitation Program,
p. 1577

37.40.302 and other rules - Nursing Facility Reimbursement,

p. 630, 1046
37.40.311 Medicaid Payments to Nursing Facilities, p. 411,

969, 1401

37.70.305 and other zrules - Low Income Energy Assistance
Program (LIEAP), p. 1657, 2078

37.70.311 and other zrules - Low Income Energy Assistance
Program (LIEAP), p. 1366, 1786

37.78.102 and other rule - Temporary Assistance for Needy
Families (TANF) - Medical Assistance - Purpose and
Incorporation of Policy Manuals, p. 898, 1591

37.80.101 and other rules - Child Care Subsidy - Legally
Unregistered Provider - Child Care Provider Merit
Pay - Star Quality Tiered Reimbursement Programs,

p. 217, 1057
37.85.212 Resource Based Relative Value Scale (RBRVS), p. 625,

974

37.85.414 and other rules - Medicaid Provider Requirements,
p. 2690, 459

37.86.805 and other rules - Medicaid Reimbursement Rates for

Ambulance Services, Hearing Aids and Durable Medical
Equipment, p. 53, 385

37.86.1004 and other rule - Medicaid Dental Reimbursement and
Coverage, p. 733, 1073

37.86.2207 and other rules - Comprehensive School and Community
Treatment Program (CSCT), p. 1374, 1787
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37.86.3607 and other rules - Case Management Services for
Persons with Developmental Disabilities,
Reimbursement, p. 1010

37.86.4401 and other rules - Reimbursement of Rural Health

Clinics and Federally Qualified Health Centers,
p. 60, 975, 1402

37.104.101 and other rules - Emergency Medical Services,
p. 1238

37.106.704 Minimum Standards for a Critical Access Hospital,
p. 804, 1295

37.108.219 and other rule - Managed Care Quality Assurance,
p. 807, 1296
37.114.701 and other rules - School Immunization Requirements,

p. 541, 1074

PUBLIC SERVICE REGULATION, Department of, Title 38

I Utility Implementation of Rate Changes and Billing
Practices, p. 421

I Eligible Telecommunications Carriers and Lifeline/
Link-Up, p. 423, 820

I-VII Energy Utility Service Standards, p. 416, 1404

I-XIX Eligible Telecommunications Carriers, p. 2697, 653

38.5.2202 and other rule - Pipeline Safety, p. 2795, 386

38.5.3301 and other rules - Telecommunications Service

Standards, p. 2518, 568

REVENUE, Department of, Title 42

42.15.112 and other rules - Personal Income Taxes, p. 2213,
3147, 1592

42.18.109 and other rules - Montana Reappraisal Plans for 2003
and 2009, p. 1891

42.18.118 and other rules - Industrial Property, p. 2798, 667

42.20.106 and other rules - Property Taxes, p. 1016, 1594

42.21.113 and other rules - Personal, Industrial, and
Centrally Assessed Property Taxes, p. 1748
42.25.1801 and other rules - 0il, Gas, and Coal Natural

Resources, p. 1896

SECRETARY OF STATE, Title 44

1.2.419 and other zrule - Scheduled Dates for the 2006
Montana Administrative Register - Submission Dates
for Replacement Pages, p. 1903

(Commissioner of Political Practices)

I Lobbying and Regulation of Lobbying - Payment
Threshold, p. 158, 387
44.10.331 Limitations on Receipts from Political Committees to

Legislative Candidates, p. 1583, 2094
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