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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

 
In the matter of the proposed adoption of )  NOTICE OF PUBLIC HEARING 
NEW RULE I Access to Instructional  )  ON PROPOSED ADOPTION, 
Materials, NEW RULE II Procedural  )  AMENDMENT, AND REPEAL 
Safeguards, NEW RULE III Special Education ) 
Data Collection and Reporting, NEW RULE IV ) 
Resolution Process, NEW RULE V Expedited ) 
Due Process Hearing Resolution Process,  ) 
NEW RULE VI Response to Scientific,  ) 
Research Based Intervention in Learning ) 
Disability Identification, NEW RULE VII  ) 
Severe Discrepancy in Learning Disability ) 
Identification, NEW RULE VIII Documentation ) 
Requirements in Learning Disability  ) 
Identification, and NEW RULE IX Extended ) 
School Year Services, the amendment of ) 
ARM 10.16.3007, 10.16.3008, 10.16.3018, ) 
10.16.3019, 10.16.3121, 10.16.3122,   ) 
10.16.3125, 10.16.3132, 10.16.3135,   ) 
10.16.3136, 10.16.3141, 10.16.3142,   ) 
10.16.3150, 10.16.3180, 10.16.3181,   ) 
10.16.3194, 10.16.3220, 10.16.3320,   ) 
10.16.3321, 10.16.3340, 10.16.3341,   ) 
10.16.3502, 10.16.3504, 10.16.3505,   ) 
10.16.3506, 10.16.3508, 10.16.3510,   ) 
10.16.3515, 10.16.3523, 10.16.3528,   ) 
10.16.3531, 10.16.3560, 10.16.3571,  ) 
10.16.3660, 10.16.3661, 10.16.3662,   ) 
10.16.3803, and 10.16.3810, and repeal of ) 
ARM 10.16.3129, 10.16.3145, 10.16.3146, ) 
10.16.3196, 10.16.3322, 10.16.3342,  ) 
10.16.3516, 10.16.3751, and 10.16.3752 ) 
relating to special education   ) 
 
TO:  All Concerned Persons 
 
 1.  On April 16, 2007 at 9:00 a.m. a public hearing will be held in the 
conference room of the Office of Public Instruction building at 1201 11th Avenue, 
Helena, Montana, to consider the adoption, amendment, and repeal of the above-
stated rules. 
 
 2.  The State Superintendent will make reasonable accommodations for 
persons with disabilities who wish to participate in this public hearing or need an 
alternative accessible format of this notice.  If you require an accommodation, 
contact the State Superintendent's office no later than 5:00 p.m. on April 2, 2007 to 
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advise us of the nature of the accommodation that you need.  Please contact 
Beverly Marlow, Legal Division, P.O. Box 202501, Helena, MT  59620-2501, 
telephone: (406) 444-3172, TDD number: (406) 444-0235, FAX: (406) 444-2893, e-
mail: opirules@mt.gov. 
 
 3.  Statement of Reasonable Necessity:  The State Superintendent has 
determined that it is reasonable and necessary to adopt, amend, and repeal the 
following rules so that Montana's rules are in compliance with the Individuals with 
Disabilities Education Act as amended and reauthorized in 2005 and for clarification 
and consistency with other rules under chapter 16. 
 
 4.  The proposed new rules provide as follows: 
 
 NEW RULE I  ACCESS TO INSTRUCTIONAL MATERIALS  (1)  The 
Superintendent of Public Instruction shall adopt the National Instructional Materials 
Accessibility Standard (NIMAS). 
  
 AUTH:  20-7-402, MCA 
  IMP:    20-7-403, MCA 
 
 NEW RULE II  PROCEDURAL SAFEGUARDS  (1)  Each local educational 
agency shall implement procedural safeguards consistent with the requirements of 
34 CFR 300.500 through 300.536. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 NEW RULE III  SPECIAL EDUCATION DATA COLLECTION AND 
REPORTING  (1)  The Superintendent of Public Instruction shall annually: 
 (a)  collect and report valid and reliable data consistent with the requirements 
of the Individuals with Disabilities Education Act (IDEA) and its implementing 
regulations at 34 CFR 300.601 through 300.602 and 34 CFR 300.640 through 
300.646; 
 (b)  publicly report data as required under the IDEA in a manner that does not 
result in disclosure of data identifiable to individual children and consistent with the 
requirements of the Family Educational Rights and Privacy Act (FERPA); and 
 (c)  conduct validation checks and an analysis of data submitted by the local 
educational agencies to ensure validity as well as to determine if local educational 
agencies met performance targets established in the State Performance Plan. 
 (2)  The local educational agency shall annually: 
 (a)  electronically report required data to the Superintendent of Public 
Instruction using electronic data collection and management systems in accordance 
with established instructions and timelines; 
 (b)  ensure data collected and reported is valid and accurate; and 
 (c)  review performance data relative to state performance targets in the State 
Performance Plan for purposes of identifying areas in need of improvement. 
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 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 NEW RULE IV  RESOLUTION PROCESS  (1)  Within 15 days of receipt of 
notice of the parents' due process request, the local educational agency must 
convene a resolution meeting in accordance with 34 CFR 300.510. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 NEW RULE V  EXPEDITED DUE PROCESS HEARING RESOLUTION 
PROCESS  (1)  Upon receipt of a request for expedited due process hearing, the 
local educational agency must convene a resolution meeting in accordance with 34 
CFR 300.532(c)(2) and (3). 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 NEW RULE VI  RESPONSE TO SCIENTIFIC, RESEARCH BASED 
INTERVENTION IN LEARNING DISABILITY IDENTIFICATION  (1)  A student may 
be determined to have a specific learning disability based on an insufficient 
response to scientific, research based interventions resulting in a low level of 
academic achievement.  Insufficient response to interventions occurs when, despite 
the implementation of the interventions over a reasonable period of time, the 
student's academic achievement continues to progress at a rate that is significantly 
below the learning rate of students of a similar age level. 
 (a)  Scientific, research based interventions are: 
 (i)  matched to the specific needs of the student as identified through 
systematic, data-based processes for examining the presenting problem, including 
parental input, to identify instructional interventions that have a high likelihood of 
success; 
 (ii)  focused on changing the instructional strategies or techniques used with 
the student; and  
 (iii)  regularly monitored for student progress and correct implementation via 
regular and frequent data collection, and analysis and modification of interventions 
as necessary based on data analysis. 
 (b)  In determining the response to scientific, research based interventions, 
the team must consider data regarding how appropriately the intervention was 
delivered by qualified personnel, as well as, data comparing the student's rate of 
learning and current levels of performance with the student's initial levels of 
performance. 
 (2)  A student may be determined to have a specific learning disability if the 
student is making sufficient response to scientific, research based interventions 
provided: 
 (a)  the student has been provided scientific, research based interventions in 
(1); and 
 (b)  the level of intervention necessary to sustain the response can only be 
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provided through special education services. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-401, 20-7-403, 20-7-414, MCA 
 
 NEW RULE VII  SEVERE DISCREPANCY IN LEARNING DISABILITY 
IDENTIFICATION  (1)  A student may be determined to have a specific learning 
disability based on a severe discrepancy between the student's intellectual ability 
and achievement in one or more of the areas listed in ARM 10.16.3019.  
 (a)  A severe discrepancy is defined as a 50 percent or higher probability of a 
two standard deviation discrepancy between general cognitive ability and 
achievement in one or more of the areas identified in ARM 10.16.3019 when 
adjusted for regression to the population mean. 
 (b)  Error in test measurement requires judgment for students who score near 
two standard deviations below the population mean.  When exercising this judgment, 
consideration of additional information, such as classroom performance relative to 
the student's performance on norm referenced tests, shall be used as the basis for 
determining the severe discrepancy. 
 (c)  Alternatives to norm referenced tests, such as curriculum-based 
assessments, shall be utilized to determine severe discrepancy whenever cultural 
factors, test conditions, size of test item sampling for the student's age, or other 
factors render standardized assessment results invalid.  When utilizing alternative 
assessment procedures, a determination must still be made that a discrepancy 
between ability and achievement exists at a level of severity similar in size to the 
discrepancy that would have otherwise been found in (1)(a). 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-401, 20-7-403, 20-7-414, MCA 
 
 NEW RULE VIII  DOCUMENTATION REQUIREMENTS IN LEARNING 
DISABILITY IDENTIFICATION  (1)  Evaluation teams shall document evaluation 
team findings under [NEW RULE VI] or [NEW RULE VII] and: 
 (a)  the student's academic performance in the regular classroom setting 
through observation. 
 (i)  Requirements for documentation of observation may be met by 
observation of routine classroom instruction and monitoring of the student's 
performance that was done before the child was referred for an evaluation or have at 
least one member of the group described in 34 CFR 300.306(a)(1) conduct an 
observation of the child's academic performance in the regular classroom after the 
child has been referred for an evaluation and parental consent, consistent with 34 
CFR 300.300(a), is obtained. 
 (ii)  In the case of a student of less than school age or out of school, a team 
member shall observe the student in an environment appropriate for a student of 
that age. 
 (b)  educationally relevant medical findings, if any, that have been considered; 
and 
 (c)  two or more interventions specific to the individual student.  Interventions 
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shall not unnecessarily delay appropriate identification. 
 (2)  If the student has been evaluated under [NEW RULE VI], documentation 
must also include: 
 (a)  the scientific, research based interventions and instructional strategies 
used; and 
 (b)  the student centered data collected during the implementation of at least 
two intensive individualized interventions which have been implemented for a 
sustained period of time. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-401, 20-7-403, 20-7-414, MCA 
 
 NEW RULE IX  EXTENDED SCHOOL YEAR SERVICES  (1)  Local 
educational agencies shall provide extended school year services in accordance 
with 34 CFR 300.106.  
 (2)  IEP teams shall use recoupment and regression as the criteria for 
determining eligibility for extended school year services.  
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 5.  The rules proposed to be amended provide as follows, stricken matter 
interlined, new matter underlined: 
 
 10.16.3007  ELIGIBLE STUDENTS UNDER THE INDIVIDUALS WITH 
DISABILITIES EDUCATION ACT  (1)  To be eligible for special education and 
related services under the Individuals with Disabilities Education Act (IDEA), a 
student must meet the criteria for one or more of the disabling conditions disability 
categories listed in ARM 10.16.3010 through 10.16.3022 34 CFR 300.7(a)(1) and as 
a result of that condition the student is in need of special education as defined in 34 
CFR 300.26. 
 (2)  "In need of special education" means the student must need specially 
designed instruction delivered or directed by a qualified special educator, either 
alone or in collaboration with other qualified personnel.  The disability must 
adversely affect the student's educational performance such that the student needs 
special education as defined in 34 CFR 300.39. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3008  ADVERSELY AFFECT THE STUDENT'S EDUCATIONAL 
PERFORMANCE  (1)  "Adversely affect the student's educational performance" 
means that there is evidence that measures of student performance (e.g., 
achievement tests, grades, behavioral or developmental assessments, classroom 
based assessment, observations, progress monitoring, analysis of classroom 
assignments, or criterion-referenced tests, etc.) indicate a pattern of educational, 
developmental, or functional attainment that can wholly or in part be attributed to the 
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disabling condition.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3018  CRITERIA FOR IDENTIFICATION OF STUDENT AS HAVING 
OTHER HEALTH IMPAIRMENT  (1)  The student may be identified as having other 
health impairment if: 
 (a)  the student has limited strength, vitality, or alertness, including a 
heightened alertness to environmental stimuli that results in limited alertness with 
respect to the educational environment, that is due to chronic or acute health 
problems such as asthma, attention deficit disorder or attention deficit hyperactivity 
disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, 
nephritis, rheumatic fever, sickle cell anemia, or tuberculosis Tourette syndrome; 
and 
 (b)  the condition adversely affects the student's educational performance. 
 (2)  A medical diagnosis of a chronic or acute health problem is required.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-401, 20-7-403, 20-7-414, MCA 
 
 10.16.3019  CRITERIA FOR IDENTIFICATION OF STUDENT AS HAVING 
SPECIFIC LEARNING DISABILITY  (1)  The student may be identified as having a 
specific learning disability if, when provided learning experiences appropriate to the 
student's age and ability levels or grade-level standards:  
 (a)  The student's rate of achievement relative to the student's age and ability 
levels remains below expectations and the student does not achieve commensurate 
with his or her age and ability levels does not make sufficient progress to meet age 
or state grade-level standards in one or more of the following areas listed in (1)(b); 
and 
 (b)  The student has a severe discrepancy between the student's intellectual 
ability and achievement in one or more of the following areas: oral expression, 
listening comprehension, written expression, basic reading skill, reading fluency 
skills, reading comprehension, mathematics calculation, mathematics reasoning.
 (b) (i)  Consistent with district policy, evaluation teams shall use either 
response to scientific, research based intervention under [NEW RULE VI] or severe 
discrepancy under [NEW RULE VII] when determining whether the student is not 
making sufficient progress toward age or state grade-level standards. 
 (c)  The student may not be identified as having a specific learning disability if 
the student's significantly low rate of progress in meeting age or state grade-level 
standards is primarily the result of a visual, hearing, or motor impairment; cognitive 
delay; emotional disturbance; environmental or economic disadvantage; cultural 
difference; or a lack of appropriate instruction. A severe discrepancy is defined as a 
50 percent or higher probability of a two standard deviation discrepancy between 
general cognitive ability and achievement in one or more of the areas identified in 
(1)(b) when adjusted for regression to the mean.  Error in test measurement requires 
judgment for students who score near two standard deviations below the population 
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mean.  When exercising this judgment, consideration of additional information, such 
as classroom performance relative to the student's performance on norm referenced 
tests, shall be used as the basis for determining the severe discrepancy.   
 (ii)  Alternatives to norm referenced tests, such as curriculum-based 
assessments, shall be utilized to determine severe discrepancy whenever cultural 
factors, test conditions, size of test item sampling for the student's age, or other 
factors render standardized assessment results invalid.  When utilizing alternative 
assessment procedures, a determination must still be made that a discrepancy 
between ability and achievement exists at a level of severity similar in size to the 
discrepancy that would have otherwise been found in (1)(b)(i). 
 (2)  At least one team member other than the student's regular education 
teacher shall observe the student's academic performance in the regular classroom 
setting.
 (a)  In the case of a student of less than school age or out of school, a team 
member shall observe the student in an environment appropriate for a student of 
that age. 
 (3)  Documentation of the learning disability determination shall: 
 (a)  Meet the requirements for a written report found in 34 CFR 300.543;  
 (b)  If appropriate, state the basis for concluding that the use of standardized 
test instruments would not be valid whenever provisions of (1)(b)(ii) are utilized to 
determine a severe discrepancy; 
 (c)  Include educationally relevant medical findings, if any, that have been 
considered; and 
 (d)  Include a report of one or more intervention techniques specific to the 
individual student.  Interventions shall not unnecessarily delay appropriate 
identification. 
 (4)  The student may not be identified as having a specific learning disability if 
the severe discrepancy between ability and achievement is primarily the result of a 
visual, hearing, or motor impairment; cognitive delay; emotional disturbance; 
environmental or economic disadvantage; or cultural difference.
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-401, 20-7-403, 20-7-414, MCA 
 
 10.16.3121  OFFICE SUPERINTENDENT OF PUBLIC INSTRUCTION'S 
RESPONSIBILITY FOR FREE APPROPRIATE PUBLIC EDUCATION (FAPE)   
 (1)  The Office Superintendent of Public Instruction shall ensure that all 
students with disabilities, ages 3 through 18 inclusive, including students with 
disabilities who have been suspended or expelled from school, are provided a free 
appropriate public education (FAPE) in accordance with the Individuals with 
Disabilities Education Act (IDEA) (20 U.S.C., sections 1401 through 1485) and its 
implementing regulations (34 CFR, part 300), the Montana statutes pertaining to 
special education (Title 20, chapter 7, part 4, MCA), and the administrative rules 
promulgated by the Superintendent of Public Instruction governing special education 
(ARM Title 10, chapter 16). 
 (2)  The Office Superintendent of Public Instruction shall ensure that when 
local educational agencies provide education to students ages 19, 20, or 21, 
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students of the same age with disabilities are provided FAPE in accordance with 
IDEA. 
 (3)  The Office Superintendent of Public Instruction shall ensure that all 
students with disabilities referred to or placed in private schools by a public agency 
receive the rights and protections under IDEA. 
 (4)  If a local educational agency fails to provide FAPE for a student with 
disabilities in accordance with IDEA, the Office Superintendent of Public Instruction 
shall take immediate steps to ensure FAPE is made available to the student with 
disabilities. 
 (a)  The Office Superintendent of Public Instruction may initiate one or more 
of the following options to ensure that FAPE is made available for the student with 
disabilities: 
 (i) through (vi) remain the same. 
 (b)  Any costs incurred by the Office Superintendent of Public Instruction to 
provide FAPE to a student with disabilities due to failure of the local educational 
agency to provide FAPE, may be recovered from the local educational agency 
through a reduction in state education funds upon recommendation of the Office 
Superintendent of Public Instruction and hearing before the Board of Public 
Education.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3122  LOCAL EDUCATIONAL AGENCY RESPONSIBILITY FOR 
STUDENTS WITH DISABILITIES  (1)  The local educational agency in which a 
student with disabilities resides is responsible for ensuring the student with 
disabilities, age 3 through 18, beginning on the student's third birthday, including 
students with disabilities who have been suspended or expelled from school, has 
available a free appropriate public education in accordance with the Individuals with 
Disabilities Education Act (IDEA) (20 U.S.C., sections 1401 through 1485 1419) and 
its implementing regulations (34 CFR, part 300), the Montana statutes pertaining to 
special education (Title 20, chapter 7, part 4, MCA) and the administrative rules 
promulgated by the Superintendent of Public Instruction governing special education 
(ARM Title 10, chapter 16).  If the student's third birthday occurs in the summer, the 
individualized education program (IEP) team shall decide whether the student is to 
receive extended school year services during the summer.  The local educational 
agency shall participate in transition planning conferences arranged by the early 
intervention provider agency. 
 (2)  For the purposes of this rule, "resides" means where the child lives during 
the school week. 
 (3)  When the local educational agency provides education to students ages 
19, 20, or 21, students of the same age with disabilities will be provided a free 
appropriate public education in accordance with IDEA. 
 (3) (4)  Students The local educational agency shall implement procedures for 
students with disabilities unilaterally placed in private elementary and secondary 
schools by their parents when a free appropriate public education is not an issue will 
be provided services as required by 34 CFR 300.450 through 300.462 as defined by 
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20-5-102, MCA, and consistent with the requirements of 34 CFR 130 through 148 
and state administrative rules. 
 (a)  The local educational agency in which the private school is located shall 
be responsible for child find activities, through referral, for students attending the 
private school. 
 (b)  The local educational agency in which the private school is located shall 
refer each student identified under (3)(a) to the local educational agency in which the 
student resides. 
 (c)  The local educational agency in which the student resides shall follow the 
procedures established in ARM 10.16.3320(1)(c) or (2) for each referred private 
school student. 
 (d)  If the student is qualified for special education services, the local 
educational agency in which the student resides shall consult with the private school 
officials and develop a service agreement in accordance with 34 CFR 300.454 
through 300.456. 
 (e)  Each private school student with disabilities who has been designated to 
receive services under 34 CFR 300.452 must have a services plan that describes 
the specific special education and related services that the local educational agency 
in which the student resides will provide to the student in light of the services that the 
local educational agency has determined, through the process described in 34 CFR 
300.453 through 300.454, it will make available to private school students with 
disabilities.  
 (5)  The local educational agency may not require parents to obtain a 
prescription for a student as a condition to attending school, receiving an evaluation, 
or receiving services in an individualized education program in accordance with 34 
CFR 300.174.  
 (6)  The local educational agency must conduct routine checking of hearing 
aides in accordance with the requirements of 34 CFR 300.113.
 (7)  The local educational agency must take all reasonable steps to provide 
instructional materials in accessible formats to students with disabilities who need 
those instructional materials at the same time as other children receive instructional 
materials. 
 (8)  Local educational agencies must take measurable steps to recruit, hire, 
train, and retain qualified personnel to provide special education and related 
services to students with disabilities. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3125  LOCAL EDUCATIONAL AGENCY CHILD FIND 
RESPONSIBILITIES  (1)  Each local educational agency shall establish procedures 
consistent with the requirements under the Individuals with Disabilities Education Act 
and state administrative rules to ensure that all students with disabilities living within 
the boundaries of the local educational agency regardless of the severity of their 
disability are identified, located, and evaluated including a practical method to 
determine which students are currently receiving needed special education and 
related services.  If the student is parentally enrolled in a private school outside the 
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boundaries of the local educational agency in which the student is living, the local 
educational agency where the private school is located is responsible for child find 
activities through referral.
 (a)  The procedures shall include a method to screen and develop criteria for 
further assessment for children between the ages of birth to 21 including all children 
in public and private agencies, operated within the local educational agency legal 
boundaries and children who are highly mobile, migrant, homeless, or wards of the 
state. 
 (b)  The written procedures shall describe the methods for collecting, 
maintaining, and reporting current and accurate data on all student identification 
activities.  At a minimum, the procedures must: 
 (i)  name the title of the person responsible for the coordination, 
implementation, and documentation of the child find procedures; 
 (ii)  describe student identification activities including audiological, health, 
speech/language, and visual screening, and review of data or records for students 
who have been or are being considered for retention, delayed admittance, long term 
suspension or expulsion, or waiver of learner outcomes (accreditation standards), 
regular education intervention procedures, and results of progress monitoring; 
 (iii)  describe the role and responsibilities, if any, of other public or private 
agencies; and
 (iv)  identify the policy of the local education agency for identification of a 
student as having a specific learning disability.  If a local educational agency adopts 
a policy to use a response to scientific, research based intervention in learning 
disability identification, it must identify the grades and school buildings for which 
such a policy applies; and 
 (iv) (v)  ensure the collection and use of data are in accordance with the 
confidentiality requirements of 34 CFR 300.560 611 through 300.577 627. 
 (2)  Before any major identification, location, or evaluation activity, the The 
local educational agency must provide parents with written public notice of the 
policies and its child find procedures and the procedures it implements to ensure 
protection of the confidentiality of any personally identifiable information collected, 
used, or maintained under Part B of IDEA.  The notice Confidentiality must comply 
with the requirements of 34 CFR 300.561 610 through 300.627 and be published or 
announced in newspapers or other media, or both, with circulation adequate to notify 
parents throughout the local educational agency boundaries of the activity.   
 (3)  If the student is parentally enrolled in a private elementary or secondary 
school outside the boundaries of the local educational agency in which the student is 
living, the local educational agency where the private school is located is responsible 
for child find activities, evaluations, and provision of services in accordance with the 
requirements of 34 CFR 300.130 through 300.144.  The public elementary school 
district in whose boundaries the private elementary school is located shall implement 
the required services in accordance with 34 CFR 300.130 through 300.144 for 
elementary students.  The public high school district in whose boundaries the private 
secondary school lies, shall implement required services in accordance with 34 CFR 
300.130 through 300.144 for high school students. 
 (4)  Local educational agencies shall coordinate child find activities for 
children ages birth through two with early intervention provider agencies. 
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 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3132  INTERAGENCY COORDINATION FOR PART C, IDEA 
 (1)  The Office Superintendent of Public Instruction shall develop and 
implement interagency agreements with the Department of Public Health and 
Human Services for the purpose of coordinating on transition matters between Part 
C and Part B of IDEA. 
 (2)  The agreement shall include policies and procedures relating to a smooth 
and effective transition for those children participating in the early intervention 
program under Part C of IDEA who will participate in preschool programs assisted 
under Part B of IDEA, including: 
 (a)  determining financial responsibilities of agencies;  
 (b)  identifying responsibilities for performing evaluations; 
 (c)  developing and implementing educational programs;  
 (d)  coordinating communication between agencies;  
 (e)  participating in transition planning conferences; and  
 (f)  ensuring an individualized education program has been developed and 
implemented by the student's third birthday.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3135  COMPREHENSIVE SYSTEM OF PERSONNEL 
DEVELOPMENT  (1)  The Office Superintendent of Public Instruction shall establish 
procedures for the development and conduct of a comprehensive system of 
personnel development.  The procedures shall include: 
 (a)  Analysis of state and local needs for professional development for 
personnel to serve students with disabilities that includes at a minimum: 
 (i)  the number of personnel providing special education and related services;  
 (ii)  relevant information on current and anticipated personnel vacancies and 
shortages including the number of individuals described in (1)(a)(i) with provisional 
certification; and  
 (iii)  the extent of certification or retraining necessary to eliminate these 
shortages that is based, to the maximum extent possible, on existing assessments 
of personnel needs. 
 (b)  An annual statewide needs assessment to be conducted before June 1 of 
each year to determine if: 
 (i)  a sufficient number of qualified personnel are available in the state;  
 (ii)  in-service and technical assistance personnel development programs are 
needed in specific areas related to the provision of special education and related 
services; and  
 (iii)  preservice preparation of new personnel is needed. 
 (i)  identification of preservice and professional development training needs to 
address personnel shortages and requirements for provision of qualified personnel;
 (ii)  review of the Annual Performance Report results in collaboration with the 
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state Special Education Advisory Panel to identify statewide training needs to 
improve outcomes for students with disabilities consistent with the State 
Performance Plan;
 (iii)  implementation of a statewide needs assessment to identify specific 
professional development needs of special education and related services personnel 
conducted at least every third year.
 (b)  Implementation of a regionalized structure for the implementation of 
professional development which helps to ensure personnel have the skills and 
knowledge to improve academic achievement and functional performance of 
students, and enables personnel to deliver scientifically based academic and 
behavioral interventions, including scientifically based literacy instruction, and where 
appropriate instruction on the use of adaptive and instructional software. 
 (c)  A detailed structure for personnel planning that focuses on preservice and 
in-service education needs and that describes procedures for:  
 (i)  acquiring, reviewing, and disseminating to general and special education 
teachers, paraprofessional personnel (e.g., teacher aides and instructional 
assistants), administrators, and related service providers significant information 
about promising educational practices evidence based research practices proven 
effective through research or demonstration; 
 (ii)  providing technical assistance to local educational agencies, educational 
cooperatives, state operated programs, and private programs serving state agency 
placed students with disabilities; and  
 (iii)  identifying state, local, and regional resources which will assist in meeting 
the state's personnel preparation needs. 
 (2)  The Superintendent of Public Instruction shall appoint a comprehensive 
system of personnel development council to ensure that public and private 
institutions of higher education and other agencies and organizations having an 
interest in the preparation of personnel for the education of students with disabilities 
have an opportunity to participate fully in the development, review, and annual 
updating of the state comprehensive system of personnel development.  The council 
shall: 
 (a)  develop a long-range personnel development plan and evaluate 
effectiveness of state personnel training activities in meeting the plan and make 
recommendations for in-service, preservice and technical assistance programs on 
an annual basis; 
 (b)  establish procedures to ensure collaboration and coordination of Office of 
Public Instruction and local educational agency efforts in the utilization of current 
technology and training techniques in meeting the personnel development needs 
and use of appropriate networks, linkages, and databases; and 
 (c)  prepare a written report on recommendations regarding personnel 
preparation to the Superintendent of Public Instruction and the State Special 
Education Advisory Panel.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3136  SPECIAL EDUCATION PROFESSIONAL STAFF 



 
 
 

 
MAR Notice No. 10-16-116 4-2/22/07 

-232-

QUALIFICATIONS  (1)  Any teacher providing special education and related 
services to students with disabilities shall hold a current Montana teaching certificate 
with appropriate endorsements. 
 (a)  A special education teacher must hold a current Montana teaching 
certificate with an endorsement in special education. 
 (b)  A teacher of homebound or hospitalized students must hold a current 
Montana teaching certificate. 
 (c)  A school psychologist must hold a current Montana Class 6 teaching 
certificate.  Special education teachers and related service personnel must hold 
licenses consistent with state licensing or educator licensing requirements for the 
subjects they teach and the services they provide.
 (d) (a)  Supervisors of special education teaching personnel must have a 
Class 3 administrator's certificate with a principal's endorsement or a supervisor's 
endorsement in special education. 
 (2)  All special education and related services for students with disabilities 
shall be provided under the direction of qualified personnel. 
 (3)  Each local educational agency must require that each administrator 
which provides or supervises the provision of special education and related services 
to students with disabilities, obtains specific skills which enable the administrator to 
deal effectively with students with disabilities. These skills may be obtained through 
formal training or in-service training. 
 (4)  Each local educational agency must require that each teacher who 
implements education services to students with disabilities, obtains specific skills 
which enable the teacher to deal effectively with students with disabilities under the 
teacher's supervision. These skills may be obtained through formal training or in-
service training or consultation. 
 (5)  A professional person (i.e., occupational therapist, physical therapist, 
social worker, psychiatrist, nurse, audiologist, speech/language pathologist, 
recreational therapist, professional counselor or physician) providing special 
education and related services to students with disabilities under this section shall 
hold a license from the appropriate state authority and meet the appropriate 
professional requirements that are based on the highest entry level requirements in 
the state applicable to the profession or discipline.   
 (6)  Paraprofessional personnel (e.g., teacher aide or instructional assistant) 
shall meet current Board of Public Education accreditation standards under ARM 
10.55.715.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3141  OFFICE SUPERINTENDENT OF PUBLIC INSTRUCTION 
RESPONSIBILITY FOR MONITORING  (1)  The Office Superintendent of Public 
Instruction shall provide an ongoing and systematic monitoring process consistent 
with the requirements of 34 CFR 300.600 through 300.602 and 300.606 through 
300.608 to ensure compliance with IDEA and its implementing regulations at 34 
CFR, part 300, and Montana statutes pertaining to special education at Title 20, 
chapter 7, part 4, MCA, and implementing administrative rules at ARM Title 10, 
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chapter 16.  The procedures shall apply to all educational programs for students with 
disabilities including those administered by other state agencies and educational 
programs for students with disabilities referred to or placed in private schools by a 
public agency.   
 (a)  The procedures shall include: 
 (i)  review of local educational agency policies, procedures, programs 
services, and program performance data; 
 (ii)  determination of the need for further information, on-site visitation, 
training, or technical assistance, or intervention; 
 (iii)  development of strategies to enable the local educational agency to 
improve programs services for students with disabilities; 
 (iv)  Office Superintendent of Public Instruction review of the effectiveness of 
the improvement plan and implementation strategies performance of each local 
educational agency on the targets in the state's performance plan in accordance with 
34 CFR 300.608 and 300.646; and 
 (v)  procedures for identification of noncompliance and its correction 
including: 
 (A)  the local educational agency's response to the findings;  
 (B)  written documentation verifying immediate discontinuance of the 
violation, elimination of any continuing effects of past violations, and prevention of 
the occurrence of any future violations and the steps taken to address the violation; 
and  
 (C)  verification of compliance by the Office Superintendent of Public 
Instruction. 
 (2)  If a local educational agency is not meeting the requirements under Part 
B of IDEA, including the targets in the State Performance Plan, or fails to voluntarily 
take steps to correct an identified deficiency or fails to take any of the actions 
specified in a local educational agency corrective action plan, the Office 
Superintendent of Public Instruction shall notify the local educational agency in 
writing of the actions the Office Superintendent of Public Instruction intends to take 
in order to enforce compliance with IDEA and its implementing regulations, and 
Montana statutes pertaining to special education and implementing administrative 
rules. 
 (a)  The notice shall include a statement of the actions the Office 
Superintendent of Public Instruction intends to take, right to a hearing, and 
consequence of the local educational agency's continued noncompliance on its 
accreditation status and approval for state and federal funding of special education 
services. 
 (b)  The Office Superintendent of Public Instruction may initiate one or more 
of the options under ARM 10.16.3121 and implement the provisions of 34 CFR 
300.608 to ensure compliance.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3142  INTERAGENCY AGREEMENTS  (1)  The Office Superintendent 
of Public Instruction shall develop and implement interagency agreements with the 
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Board of Public Education, departments of Public Health and Human Services and 
Corrections for the purpose of describing the role that each of these agencies plays 
in providing for special education or related services. 
 (2)  The interagency agreement shall define the financial responsibility of 
each agency for providing a free appropriate public education and establish 
procedures for resolving interagency disputes among parties to the agreement;, and 
establish procedures under which local educational agencies may initiate 
proceedings in order to secure reimbursement from agencies that are parties to the 
agreements or otherwise implement the provisions of the agreements. 
 (3)  The interagency agreement shall designate the rules, regulations, and 
educational standards applicable to educational services administered by other 
public agencies and the monitoring role of the Office Superintendent of Public 
Instruction.   
  
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3150  STATE ADVISORY PANEL  (1)  The Superintendent of Public 
Instruction shall establish and maintain the state advisory panel in accordance with 
34 CFR 300.650 167 through 300.653 169.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3180  NOTICE OF AVAILABILITY OF FEDERAL FUNDS  (1)  The 
Office Superintendent of Public Instruction shall annually provide written notice of 
the availability of federal funds under IDEA. 
 (2) The notice shall include: 
 (a)  procedures for applicants to follow in completing and submitting 
application for federal funds under IDEA;   
 (b)  amount of the federal funds and the period during which the local 
educational agency may obligate funds;  
 (c)  goals and objectives for use of the funds;  
 (d)  description of state and federal requirements to which the local 
educational agency must comply to receive funds; 
 (e)  Office Superintendent of Public Instruction's procedure for approving 
applications; 
 (f)  requirements for project reports; 
 (g)  a statement of a local educational agency's obligation to make the 
application and any evaluations, periodic program plans, or reports required by the 
Office Superintendent of Public Instruction for this project available for public 
inspection; and 
 (h)  an application form and an offer of technical assistance from the Office 
Superintendent of Public Instruction.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
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 10.16.3181  LOCAL EDUCATIONAL AGENCY FEDERAL FUNDS 
APPLICATIONS  (1)  In order to receive federal funds under IDEA, a local 
educational agency shall annually submit an application to the Office Superintendent 
of Public Instruction in accordance with application instructions and within 
announced timelines.  
 (a)  A local educational agency may submit a single district application if it 
has: 
 (i)  an entitlement of $7500 or more; and 
 (ii)  established, satisfactory to the Office Superintendent of Public Instruction, 
special education and related services which provide a free appropriate public 
education to students with disabilities. 
 (b)  A local educational agency that participates in an education cooperative 
under 20-7-451 and 20-7-457, MCA, shall submit one consolidated application 
through the cooperative. 
 (c)  A local educational agency that generates an entitlement of less than 
$7500 or that is unable to establish and maintain programs of sufficient size and 
scope to effectively meet the educational needs of students with disabilities shall 
participate in one consolidated application with other local educational agencies. 
 (2)  A consolidated application must meet the same requirements as a single 
district application.  
 (a)  If the cooperative interlocal agreement does not specifically delegate the 
power to apply for IDEA funds on behalf of the participating local educational agency 
to a prime applicant, each participating local educational agency must delegate to 
the prime applicant the authority to apply for IDEA funds.  
 (3)  If a local educational agency makes a significant amendment to its 
application, the local educational agency shall follow the procedures for submitting 
an original application under IDEA.  The Office Superintendent of Public Instruction 
shall follow the same review and approval procedures as required for an original 
application.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3194  OFFICE SUPERINTENDENT OF PUBLIC INSTRUCTION 
APPROVAL/DISAPPROVAL OF APPLICATIONS FOR FEDERAL FUNDS 
NOTIFICATION TO LOCAL EDUCATIONAL AGENCY OF INELIGIBILITY TO 
RECEIVE FUNDS UNDER PART B  (1)  Local educational agency federal funds 
applications shall be consistent with state and federal regulations and be completed 
according to application instructions and timelines as stated in notice of availability of 
federal funds. 
 (2)  The Office Superintendent of Public Instruction's approval procedures 
shall include:  
 (a)  consideration of a local educational agency's response to program 
monitoring and the early assistance program as defined in ARM 10.16.3660, 
complaint investigation or due process hearing decisions which are adverse to the 
local educational agency; 
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 (b)  consideration of any previous Office Superintendent of Public Instruction 
or Board of Public Education decisions resulting in withholding of funds; 
 (c)  determination of maintenance of fiscal effort; and 
 (d)  consideration of an approved program narrative. 
 (3)  The Office Superintendent of Public Instruction shall provide written 
notice of approval of the application and federal funds award which shall include:  
 (a)   amount of the funds approved; 
 (b)  the period during which the local educational agency may obligate funds; 
and  
 (c)  statement of federal requirements which apply to the use of the funds. 
 (4)  If an LEA is determined to be not eligible for receipt of Part B funds for 
failure to comply with any of the requirements under Part B and implementing 
federal and state regulations, the Superintendent The Office of Public Instruction 
shall provide written notice which meets the requirements of U.S. Education 
Department general administration regulations (EDGAR) of disapproval of the 
application and subgrant award will not make a final determination that the local 
educational agency is not eligible for receipt of funds without first providing 
reasonable notice and an opportunity for a hearing in accordance with 34 CFR 
300.155.  
 (5)   If a local educational agency or education cooperative makes a 
significant amendment to its application for federal funds, the local educational 
agency or education cooperative shall follow the procedures for submitting the 
original application. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3220  PROGRAM NARRATIVE  (1)  Each local educational agency or 
education cooperative must have on file with the Office Superintendent of Public 
Instruction a written program narrative that describes policies and procedures used 
for the provision of special education and related services within the local 
educational agency or education cooperative.  The policies, procedures, and 
programs services in the narrative shall be consistent with state policies and address 
the requirements of 34 CFR 300.121 101 through 300.156 163 and 34 CFR 300.165 
through 174. 
 (2)  The program narrative shall include a copy of the local educational 
agency or education cooperative special education forms. 
 (3)  If a local educational agency participates in an education cooperative 
under 20-7-451 and 20-7-457, MCA, the local educational agency must submit a 
single program narrative through the cooperative.  
 
 AUTH:  20-7-402, MCA 
 IMP:  20-7-403, 20-7-414, MCA 
 
 10.16.3320  REFERRAL REQUEST FOR INITIAL EVALUATION  (1)  In 
accordance with 34 CFR 300.301(b) either a parent or a public agency, as defined in 
34 CFR 300.33, may initiate a request for an initial evaluation.   
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 (2)  A local educational agency shall establish a referral process procedures 
for requesting an initial evaluation which includes a methods for collecting 
information to determine whether comprehensive educational evaluation is 
necessary and the types of evaluations warranted.  
 (a)  The referral request for initial evaluation must include a statement of the 
reasons for referral the request, including documentation of general education 
interventions for students enrolled in school, and the signature of the person making 
the referral request. 
 (b)  Referral The request shall document the suspicion that the student may 
have a disability which adversely affects the student's educational performance to 
the degree which requires special education and related services. 
 (c)  If an comprehensive educational evaluation in accordance with 34 CFR 
300.531 301 through 300.536 311 is warranted, the local educational agency shall 
obtain consent of the parent before conducting an comprehensive educational 
evaluation. 
 (2)  If, after receiving a referral, a child study team determines that a 
comprehensive evaluation is not necessary, the local educational agency shall notify 
the parent in writing of its decision, including a description of any options the local 
educational agency considered and the reasons why those options were rejected 
and a full explanation of all of the procedural safeguards available under 34 CFR 
300.500 through 300.529.  
 (3)  If the local educational agency does not suspect that the child has a 
disability and denies the request for an initial evaluation, the local educational 
agency must provide written notice to the parents, consistent with 34 CFR 
300.503(b) of the Individuals with Disabilities Education Act.  The parent may 
challenge such a refusal by requesting a due process hearing. 
  
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3321  COMPREHENSIVE EDUCATIONAL EVALUATION PROCESS 
AND REEVALUATIONS  (1)  Before initial provision of special education and related 
services, a comprehensive and individualized An evaluation of the student's 
educational needs shall must be conducted in accordance with the requirements of 
34 CFR 300.531  301 through 300.543 311 and 34 CFR 300.321. 
 (2)  For initial evaluations, the evaluations, the child study team report shall 
address: 
 (a)  The results of assessments in all areas related to the suspected disability, 
including, if appropriate, health, vision, hearing, social and emotional status, general 
intelligence, academic performance, communicative status, and motor abilities; and 
 (b)  The data must include the information necessary to address criteria 
established in ARM 10.16.3010 through 10.16.3022. 
 (3)  For all initial evaluations and re-evaluations, the child study team report 
shall address a review of existing evaluation data on the student, including: 
 (a)  Evaluations and information provided by the parents of the student; 
 (b)  Current classroom-based assessments and observations which include 
the student's involvement and progress in the general curriculum; and 
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 (c)  Observations by teachers and related services providers The evaluation 
report shall include statements of implications for educational planning in terms 
understandable to all team members. 
 (4)  The child study team shall determine whether the evaluation is adequate 
and whether the student has a disability which adversely affects the student’s 
involvement and progress in the general curriculum and because of that disability 
needs special education The evaluation report shall include a statement as to why 
the student needs special education and related services. 
 (5)  The child study team shall prepare a written report of the results of the 
evaluation.  The report shall include the results of assessments and shall include 
statements of implications for educational planning in terms understandable to all 
team members.  All evaluation reports will identify a disability category or categories 
for each student.
 (6)  All child study team reports shall include a summary statement of the 
basis for making the determination whether the student has a disability and needs 
special education and related services.
 (7)  All child study team reports will identify a disability category or categories 
for each student with a disability consistent with 20-7-401, MCA.  This identification 
of a disability category is for the purposes of data reports required by the Office of 
Public Instruction. 
 (8)  Each participant of the child study team shall be provided an opportunity 
to submit a separate statement of conclusions if the report does not reflect the 
conclusions of the participant. 
 (9)  A copy of the report shall be provided to the parent.  For an initial 
evaluation only, the following additional team members are required when a student 
is being evaluated in the specified category of disability: 
 (a)  emotional disturbance, traumatic brain injury specific learning disability, or 
cognitive delay requires a school psychologist; 
 (b)  speech-language impairment, deaf/blindness, traumatic brain injury 
requires a speech-language pathologist; 
 (c)  autism requires a school psychologist and speech-language pathologist; 
and 
 (d)  deafness or hearing impairment requires a speech-language pathologist 
or audiologist.  
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3340  INDIVIDUALIZED EDUCATION PROGRAM AND PLACEMENT 
DECISIONS  (1)  Local educational agencies shall develop, implement, review, and 
revise individualized education programs (IEP) in accordance with 34 CFR 300.340 
320 through 300.350 328. 
 (2)  IEP teams shall make placement decisions in accordance with least 
restrictive environment provisions at 34 CFR 300.550 114 through 300.554 118.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
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 10.16.3341  RESIDENTIAL PLACEMENT BY PUBLIC AGENCY OTHER 
THAN LOCAL EDUCATIONAL AGENCY  (1)  If a student with disabilities has been 
placed in a residential treatment facility or children's psychiatric hospital according to 
20-7-435, MCA, the residential treatment facility or hospital shall initiate action to 
develop, review, or revise the student's individualized education program and, if 
necessary, to evaluate and identify a student with a disability in accordance with the 
requirements of IDEA. 
 (2)  The facility or hospital shall notify a representative of the student's 
resident local educational agency of the student's placement at the facility or hospital 
and request the participation of the resident LEA in meetings as required by IDEA.  If 
the representative of the resident LEA cannot attend the meetings, the 
representative shall use other methods to ensure participation by the resident LEA. 
 (3)  The facility or hospital shall notify the parents of their right to participate in 
any decision about the student's individualized education program and agree to any 
proposed changes in the program before those changes are implemented. 
 (4)  In the event that the residential facility as defined in 20-7-436, MCA, or 
children's psychiatric hospital is unable or unwilling to provide an appropriate 
education as required under the IDEA, The student's resident the local educational 
agency in which the facility is located is responsible for ensuring that a student 
placed in a residential treatment facility or children's psychiatric hospital receives 
FAPE under IDEA.  The Office Superintendent of Public Instruction is responsible for 
ensuring compliance with IDEA.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3502  TRANSFER OF PARENTAL RIGHTS AT AGE OF MAJORITY  
 (1)  When a student with disabilities reaches the age of 18, parental rights 
under IDEA will transfer to the student in accordance with 34 CFR 300.517 520 and 
34 CFR 300.320(c). 
 (a)  Beginning at least one year before a student’s 18th birthday, the student’s 
IEP must document that the student has been informed of his or her rights under 
part B of IDEA that will transfer to the student. 
 (b)  The parent will be provided written notice of the transfer of rights to the 
student at least one year before the student reaches the age of 18. 
 (c)  Both the parent and the student will receive all notices required by 34 
CFR 300.504.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3504  SURROGATE PARENTS  (1)  Procedures for the appointment of 
a surrogate parent shall comply with 20-7-461 through 20-7-463, MCA, 34 CFR 
300.30, and 34 CFR 300.519. 
 (2)  A foster parent meeting the requirements of 34 CFR 300.20(b) 30(a)(2)  
may act as a parent under Part B of IDEA if the natural parents' authority to make 
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educational decisions on the student's behalf has been extinguished under state law 
and the foster parent: 
 (a)  has an ongoing, long-term parental relationship with the student; 
 (b)  is willing to make the educational decisions required of parents under 
IDEA; and 
 (c) (b)  has no interest that would conflict with the interests of the student. 
 (3)  The local educational agency shall petition a court of competent 
jurisdiction for termination of the surrogate parent appointment when the student's 
parents are identified, the whereabouts of the parents are discovered, the student is 
no longer a ward of the state, or the surrogate parent wishes to discontinue her or 
his appointment. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3505  PARENTAL CONSENT  (1)  The local educational agency shall 
maintain written documentation of the date the notice of intent to conduct an 
evaluation was sent to the parent and the date of parental consent for the 
evaluation. implement parental consent procedures as described in 34 CFR 300.300 
and consistent with this rule.
 (a)  When parental consent for initial evaluation is refused, the local 
educational agency shall informally attempt to obtain consent from the parent before 
requesting an impartial due process hearing under ARM 10.16.3507 through 
10.16.3523, to determine if the student may be initially evaluated without parental 
consent.
 (b)  If the hearing officer upholds the local educational agency, the local 
educational agency may initially evaluate the student without parental consent 
subject to the parent's right to bring a civil action.
 (2)  Written parental consent for initial and annual placement of a student with 
disabilities in special education and related services shall be obtained by the local 
educational or public agency prior to the placement.   
 (a)  The local educational agency shall maintain written documentation of the 
date of parental consent for initial or annual placement. 
 (b)  If the parents and local educational agency cannot agree on the IEP but 
can agree on certain IEP services or interim placement, the student's new IEP would 
be implemented in the areas of agreement and the student's last agreed-upon IEP 
would remain in effect in the areas of disagreement until the disagreement is 
resolved.  
 (c)  When parental consent for annual placement has not been obtained and 
has not been specifically refused, the local educational agency shall informally 
attempt to obtain consent from the parent.    
 (i)  If parental consent cannot be obtained within a reasonable time, the local 
educational agency shall send written notice to the parent requesting approval and 
stating that the student with disabilities shall be provided special education and 
related services according to the student's individualized education program (IEP) as 
developed by the local educational agency 15 days from the date of the notice.  
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 (ii)  If no response from the parent is obtained, the local educational agency 
shall provide the student special education and related services according to the 
student's IEP without parental consent subject to the parent's right to an impartial 
due process hearing under ARM 10.16.3507 through 10.16.3523.  
 (d)  When parental consent for annual placement is refused, the local 
educational agency shall informally attempt to obtain consent from the parent.  If, 
after exhausting informal attempts, the local educational agency is unable to obtain 
consent or resolve the disagreement, the local educational agency shall:  
 (i)  provide the parent written notice as required by 34 CFR 300.503; and  
 (ii)  if the local educational agency believes its proposed annual placement is 
necessary to ensure a free appropriate public education, it shall file a request for 
special education due process hearing in accordance with ARM 10.16.3507 through 
10.16.3523, or take other action necessary to ensure that a parent's refusal to 
consent does not result in a failure to provide the student with a free appropriate 
public education.  
 (3)  A parent may revoke consent at any time.  If a parent revokes consent, 
that revocation is not retroactive (i.e., it does not negate an action that has occurred 
after the consent was given and before the consent was revoked).  If the parent 
revokes consent, the parent and the local educational agency have the right to due 
process procedures under ARM 10.16.3507 through 10.16.3523.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3506  VOLUNTARY MEDIATION  (1)  Upon receipt by mail of a written 
request for mediation signed by all parties to a special education controversy as 
defined in 34 CFR 300.506, prior to, during, or after a request for a due process 
hearing under ARM 10.16.3507, the Superintendent of Public Instruction shall 
appoint an impartial mediator.  
 (2)  The parties may mutually agree to any qualified mediator whose name is 
included on the list maintained by the Office Superintendent of Public Instruction.  If 
the parties agree to a mediator, the name of the mediator will be included in the 
request for mediation. 
 (3)  If the request for mediation does not include the name of a qualified 
mediator, the process for selection is as follows: 
 (a)  The Office Superintendent of Public Instruction shall mail to each party 
the names of three mediators from its list of qualified mediators knowledgeable in 
special education laws and regulations. 
 (b)  Upon receipt of the list of names, the parties shall have three business 
days to review the list, prioritize their selection, and return the list to the Office 
Superintendent of Public Instruction. 
 (c)  If, despite efforts to arrive at a mutually agreeable choice, the parties 
cannot agree, the Superintendent of Public Instruction shall appoint a mediator from 
the names sent to the parties. 
 (4)  The mediator shall schedule a mediation session in a timely manner, but 
no later than 30 days from the date of receipt of the request for mediation at the 
office of the Superintendent of Public Instruction. 
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 (5)  Mediation shall comply with 34 CFR 300.506. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3508  INITIATING SPECIAL EDUCATION DUE PROCESS  (1)  A 
request for an impartial due process hearing involving the education or possible 
identification of a student with disabilities shall be made in writing to the 
Superintendent of Public Instruction, P.O. Box 202501, Helena, MT 59620-2501.   
 (2)  The Superintendent of Public Instruction shall develop a model form to 
assist parents in filing a request for due process.  The request shall include: 
 (a)  the name of the student; 
 (b)  the address of the residence of the student; 
 (c)  the name of the school the student attends; 
 (d)  in the case of a homeless child or youth, available contact information for 
the child or youth;  
 (d) (e)  a description of the nature of the problem of the student relating to the 
proposed or refused initiation or change, including facts relating to the problem; and 
 (e) (f)  a proposed resolution of the problem to the extent known and available 
to the parents at the time. 
 (3)  Upon receipt, the Office Superintendent of Public Instruction shall mail a 
copy to the other party. 
 (4)  The due process request must be deemed sufficient unless the party 
receiving the request notifies the hearing officer and the other party in writing within 
15 days of receipt of request that the receiving party believes the due process 
request does not meet the requirements in (2).  In this event, the Superintendent of 
Public Instruction will implement procedures in accordance with 34 CFR 300.508(d).   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-402, MCA 
 
 10.16.3510  NOTICE OF HEARING  (1)  The impartial hearing officer shall, 
within ten days of receipt of notice of appointment by the Superintendent of Public 
Instruction completion of the resolution process, schedule a prehearing conference 
pursuant to ARM 10.16.3512.  The impartial hearing officer shall inform the parties of 
all future proceedings in this matter.  The notice of hearing shall include: 
 (a)  a statement of the time, place, and nature of the hearing; 
 (b)  references to the specific statutes and rules involved available at that 
time; 
 (c)  a provision advising the parties of their right to be represented by counsel 
at the hearing; 
 (d)  a provision informing the parent of any free or low-cost legal and other 
relevant services available in the area; and 
 (e)  a statement of issues and matters to be discussed at the hearing.  
 (2)  The notice of hearing shall be sent by certified mail to all parties.   
 (3)  If the impartial hearing officer does not have details of the issues and 
matters to be discussed at the time of issuing the notice of hearing, a party or 
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impartial hearing officer may later demand a more detailed account of the issues and 
matters to be discussed.  The dates scheduled by the impartial hearing officer in the 
notice of hearing may be continued by the impartial hearing officer to such a 
convenient date as stipulated by the parties and approved by the impartial hearing 
officer.   
 (a)  The notice of hearing as well as all communications conducted in the 
hearing shall be written in language understandable to the general public and in the 
native language of the parent, unless it is clearly not feasible to do so.  If the native 
language or other mode of communication is not written language, the impartial 
hearing officer shall direct the notice to be translated orally or by other means to the 
parent in his/her native language or other means of communication. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-402, MCA 
 
 10.16.3515  SCOPE AND LIMITATION OF DISCOVERY  (1)  Unless 
otherwise limited by order of the impartial hearing officer, the scope and limitation of 
discovery is as follows: shall be as set forth in Montana Rules of Civil Procedure, 
Rule 26 found in Title 25, chapter 20, MCA. 
 (a)  in general, parties may obtain discovery regarding any matter not 
privileged, which is relevant to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the party, including the existence, 
description, nature, custody, condition and location of any books, documents or 
other tangible items, and the identity and location of persons having knowledge of 
any discoverable material; 
 (b)  a party may discover facts known or opinions held by an expert who has 
been retained or especially employed by another party in anticipation of litigation or 
preparation for hearing.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-402, MCA 
 
 10.16.3523  FINAL ORDER ON SPECIAL EDUCATION DUE PROCESS 
HEARING DECISIONS  (1)  The impartial due process hearing officer shall render, 
in writing, findings of fact and conclusions of law separately stated and an order 
concerning all matters at issue in the hearing within 45 days of the Superintendent of 
Public Instruction's receipt of the request for hearing unless an extension of time has 
been granted by the impartial hearing officer.  The impartial hearing officer may 
grant a request by either party for a specific extension of the 45-day period allowed 
for rendering a final order.  The hearing officer shall mail, or personally deliver, a 
written copy of the findings of fact, conclusions of law and order to each of the 
parties and to the Superintendent of Public Instruction.  The hearing officer shall also 
mail or deliver the record as defined in ARM 10.16.3522 to the Superintendent of 
Public Instruction. 
 (2)  In the event the impartial hearing officer has granted a written request 
from a party to extend the 45-day period in which to render a final decision, the 
impartial hearing officer shall notify the Superintendent of Public Instruction when the 
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decision is due.  In the event the decision is not rendered within 90 days from the 
date the request for impartial due process hearing was filed with the Superintendent 
of Public Instruction, the Superintendent of Public Instruction may remove the 
impartial hearing officer and appoint another impartial hearing officer. 
 (3)  The impartial hearing officer may order reimbursement for parents for the 
unilateral placement of their child if the school district's placement is determined to 
be inappropriate and the parent's placement is deemed appropriate. 
 (4)  The decision of the impartial hearing officer shall be binding upon both 
parties unless the decision is appealed. 
 (5)  Any party who feels aggrieved by the findings and decision of the 
impartial hearing officer may appeal to a district court or may bring a civil action 
under 34 CFR 300.512 516. 
 (6)  The Superintendent of Public Instruction shall only be responsible for 
paying administrative costs related to the hearing, including necessary expenses 
incurred by the impartial hearing officer and stenographic services.  The parties 
involved shall each be responsible for any legal or other fees that occur. 
 (7)  Every party to a controversy shall comply with these rules of procedure.  
Failure of one party to do what is required and which substantially prejudices the 
proceedings may necessitate a request by the impartial hearing officer of a court 
order for compliance. 
 (8)  In the event that parents of a student with disabilities prevail, a court of 
competent jurisdiction, in its discretion, may award reasonable attorney's fees as 
part of the costs to the parents.  The awarding of attorney's fees is subject to the 
limitations found under 34 CFR 300.513 517. 
 (9)  The Office Superintendent of Public Instruction, after deleting any 
personally identifiable information, shall transmit those findings and decisions to the 
state special education advisory panel and make those findings and decisions 
available to the public.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-402, MCA 
 
 10.16.3528  INITIATING EXPEDITED DUE PROCESS HEARING  (1)  An 
expedited due process hearing under 34 CFR 300.528 532 may be initiated by  
submitting a written request for a hearing to the Superintendent of Public Instruction, 
P.O. Box 202501, Helena, MT 59620-2501.  
 (2)  The written request for expedited hearing shall include: 
 (a)  date of the manifestation determination and evidence of a behavioral 
assessment plan;  
 (b)  general statement of the problem; 
 (c)  name of the school district or public agency, including the name and 
telephone number of the contact person; 
 (d)  name of the parent and contact phone number; 
 (e)  student's name; and  
 (f)  tentative date(s) that the parties have agreed to hold the expedited 
hearing. 
 (3)  A facsimile of the request may be submitted, but the original signed 



 
 
 

 
4-2/22/07 MAR Notice No. 10-16-116 

-245-

request must be received within three business days.  The facsimile number may be 
requested by calling the Office of Public Instruction. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3531  FINAL DECISION IN EXPEDITED DUE PROCESS HEARING  
 (1)  The impartial due process hearing officer shall render, in writing, findings 
of fact and conclusions of law separately stated and an order concerning all matters 
at issue in the expedited hearing as soon as possible and not later than 10 ten days 
after the receipt of the request for the expedited hearing by the Superintendent of 
Public Instruction conclusion of the expedited hearing.  An extension may be 
requested,; however, the extension cannot be for more than a total of 35 exceed an 
additional five days. 
 (2)  If the parent requests an audio record of the hearing and/or a copy of the 
findings of facts and decision at the prehearing conference, the due process hearing 
officer shall provide such a copy to the Superintendent of Public Instruction and the 
parties. 
 (3)  The hearing officer shall mail or deliver the record as defined in ARM 
10.16.3522 to the Superintendent of Public Instruction. 
 (4)  The decision of the impartial hearing officer shall be binding upon both 
parties unless the decision is appealed. 
 (5)  Any party who feels aggrieved by the findings and decision of the 
impartial hearing officer may appeal to a district court or may begin a civil action 
under 34 CFR 300.512 516.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3560  SPECIAL EDUCATION RECORDS  (1)  School records and 
confidentiality of information must follow the provisions under the Family Educational 
Rights and Privacy Act (FERPA) and its implementing regulations at 34 CFR, part 
99, and must follow the provisions established for special education under IDEA and 
its implementing regulations at 34 CFR 500.560 610 through 500.577 626. 
 (2)  Each The special education record shall include access log, referral, 
request for initial evaluation, permission for evaluation, evaluation data including 
summaries of assessments, test protocols, and other information that are not subject 
to sole possession requirements of FERPA, child study team evaluation reports, 
individualized education programs, and periodic reviews reports of the student's 
progress toward meeting annual goals of the individualized education program.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3571  PARENTAL CONSENT FOR RECORDS  (1)  Parental consent 
for disclosure of records shall comply with 34 CFR 300.571 622. 
 (2)  In the event that parents refuse to consent to disclosure of records, the 
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local educational agency may request an impartial due process hearing in 
accordance with ARM 10.16.3507 through 10.16.3523 to resolve the controversy. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3660  EARLY ASSISTANCE PROGRAM  (1)  The Office 
Superintendent of Public Instruction shall provide an ongoing and systematic 
informal dispute resolution process referred to as the "Early Assistance Program."  
 (2)  A parent, guardian, adult student, school district, or their representative 
may request early assistance in any issue related to a student's free appropriate 
public education.  The Early Assistance Program does not require formal, written 
application,; however, request for early assistance may be made in writing to the 
Office Superintendent of Public Instruction, Legal Services Division, P.O. Box 
202501, Helena, MT 59620-2501.  There is no pre-established procedure that must 
be followed. 
 (3)  The Early Assistance Program focuses on substance -- the quick 
resolution of problems of mutual concern to all parties.  It is not based on the model 
of an impartial third party resolving a legal dispute between parties with conflicting 
goals or interests.  It is, however, based on the goal of ensuring the delivery of a free 
appropriate public education.  The Early Assistance Program draws on the 
traditional model of parents and schools working cooperatively to achieve their 
shared goal of meeting the educational needs of the student with disabilities. 
 (4)  As stated in ARM 10.16.3662, prior to or immediately following the filing 
of a formal administrative complaint as that term is defined referenced in 34 CFR 
300.662 151 through 300.153 (as distinguished from a request for due process), a 
parent or guardian must and the local educational or public agency may agree in 
writing to allow the Office Superintendent of Public Instruction, through the Early 
Assistance Program, 15 business days from the day it receives the written 
notification of the intent to file a complaint to contact the school district and the 
parent or guardian to attempt to resolve the problem through the Early Assistance 
Program.  Pursuant to 34 CFR 300.152(b)(1)(ii), and upon written agreement of the 
parties, these 15 business days shall not be counted as part of the 60 day complaint 
resolution timeline. 
 (5)  After the expiration of 15 business days, the parent or guardian may file a 
formal complaint at any time using a form provided by the Office of Public 
Instruction.  If a complaint has already been filed, there is no need for a new 
complaint on an Office of Public Instruction form.  All procedural rights apply.  If the 
parent or guardian chooses not to file a formal complaint, the Office of Public 
Instruction, the school district and the parent or guardian will continue to attempt to 
resolve the problem through the early assistance program.  
 (6)  The services offered under this program are available in all circumstances 
where there is a possibility for mutual resolution.  If the Office of Public Instruction 
Early Assistance Program manager decides that any attempt to mutually resolve the 
complaint would be futile, the compliance officer shall proceed as if 15 business 
days had expired without resolution of the dispute according to the procedures and 
timelines set forth in 34 CRF 300.151 through 300.153 and ARM 10.16.3662.   
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 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 10.16.3661  OPPORTUNITY TO PRESENT COMPLAINTS  (1)  The 
Superintendent of Public Instruction has established state complaint procedures to 
comply with 34 CFR 300.660 151 through 300.662 153.  Individuals or organizations 
alleging that a Montana local educational or public agency has failed to provide a 
student with disabilities a free appropriate public education may use ARM 
10.16.3662 to file a complaint.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3662  STATE COMPLAINT PROCEDURES  (1)  An organization or 
individual may file a written signed complaint that the local educational or public 
agency is violating the Individuals with Disabilities Education Act (20 U.S.C., 
sections 1401 through 1485) or its implementing regulations (34 CFR, part 300), the 
Montana statutes pertaining to special education (Title 20, chapter 7, part 4, MCA) or 
the administrative rules promulgated by the Superintendent of Public Instruction 
governing special education (ARM Title 10, chapter 16). 
 (2)  The complaint must: 
 (a)  allege a violation that occurred not more than one year prior to the date 
that the complaint is received in accordance with 34 CFR 300.662 unless a longer 
period is reasonable because the violation is continuing, or the complainant is 
requesting compensatory services for a violation that occurred not more than three 
years prior to the date the complaint is received under 34 CFR 300.660;  
 (b)  contain a specific statement of what requirement of a federal or state 
statute, regulation, or rule that applies to a student with disabilities or special 
education the local educational or public agency has allegedly violated; and 
 (c)  include a statement of facts on which the allegation is based. 
 (3)  The complaintant must be filed the complaint with the Compliance Officer, 
Office of Public Instruction, P.O. Box 202501, Helena, Montana 59620-2501 and 
forward a copy to the local educational or public agency serving the child.  The 
compliance officer may return the complaint for a more complete statement of the 
issue.  The compliance officer may contact the complainant orally or in writing to 
discuss the details of the complaint. 
 (4)  Within 10 ten calendar days of receipt of the final written complaint, the 
compliance officer shall send written notification to the complainant and the local 
educational or public agency that a complaint has been filed. 
 (a)  The compliance officer shall include a copy of the complaint with the 
notice to the local educational or public agency. 
 (b)  If the complaint addresses matters listed in 34 CFR 300.503(a)(1) and (2) 
relating to the identification, evaluation, or educational placement of a student with a 
disability, or the provision of a free appropriate public education to the student, the 
compliance officer shall inform the complainant of the right to request a due process 
hearing under 34 CFR 300.507 and ARM 10.16.3507 through 10.16.3523. 
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 (c)  The written notice shall inform the local educational or public agency and 
the complainant that the Office of Public Instruction compliance officer will contact 
both parties to implement its notify them of the availability of the Early Assistance 
Program pursuant to as set forth in ARM 10.16.3660.  The early assistance program 
requires that prior to conducting an investigation of the allegations and preparation 
of a final report, the Office of Public Instruction shall actively facilitate resolution of 
the written complaint for a maximum of 15 business days.
 (5)  If the local educational or public agency and the complainant are 
successful in resolving the dispute within 15 business days, the complaint will be 
dismissed.  If resolution within 15 business days is not possible, the dispute is not 
resolved through the Early Assistance Program process, the compliance officer shall 
immediately request the local educational or public agency to prepare and submit its 
written response to the complaint within 10 ten calendar days of receiving the notice 
that the Early Assistance Program has been unsuccessful.  An extension may be 
granted to the local educational or public agency by the compliance officer based on 
merits reasonable necessity.  An extension shall not be granted that will result in 
findings issued past the 60 day timeline.  The local educational or public agency 
shall send its response to the compliance officer and a copy to the complainant.  
 (6)  Upon receipt of the local educational or public agency’s response, the 
compliance officer shall begin an appropriate investigation. 
 (7)  The complainant will have 10 ten calendar days to submit to the 
compliance officer additional information, either orally or in writing, about the 
allegations in the complaint and the local educational or public agency's written 
response to the complaint.  The 10 days will be counted from the day after the 
complainant receives a copy of the local educational or public agency's response.
 (8)  During the investigation neither the complainant nor the local educational 
or public agency or others representing either party shall contact the compliance 
officer without notifying the other party.  Following an appropriate investigation, the 
compliance officer shall review all relevant information and make an independent 
determination as to whether the local educational or public agency is violating a 
requirement of federal or state statute, regulation, or rule concerning the provision of 
a free appropriate public education to a student with disabilities.  The compliance 
officer shall write a final report within 60 days of receipt of the complaint unless an 
extension of the 60 day period is required by exceptional circumstances which exist 
with respect to the particular complaint or the timeline was modified during the Early 
Assistance Program process. 
 (9)  The final report will address each allegation in the complaint and state 
findings of fact and legal conclusions, if required.  The written decision will contain 
the reasons for the Office of Public Instruction’s compliance officer's decision.  If the 
compliance officer concludes that an allegation is true and that corrective action is 
required to comply with federal or state law, the compliance officer will order the 
corrective action and shall include timelines for implementation of such action.  The 
Office Superintendent of Public Instruction will provide technical assistance at the 
request of the local educational or public agency.  The complaint, investigative 
records, and the final report shall be filed in a confidential file retained by the 
compliance officer. 
 (10)  At any time during this process, if the compliance officer determines that 
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the complaint has been resolved and compliance is achieved, the compliance officer 
shall inform the complainant and the local educational or public agency of that fact in 
writing. 
 (11)  If within 60 days of issuance of the final report, the local educational or 
public agency has not implemented the corrective action required by the final report, 
the Office Superintendent of Public Instruction shall take appropriate sanctions 
against the local educational or public agency.  Such sanctions may include:  
 (a)  recommending to the Board of Public Education withholding state 
education funds; 
 (b)  denial in whole or part IDEA, Part B federal funds; or 
 (c)  recommending to the Board of Public Education a change in accreditation 
status. 
 (12)  If the local educational or public agency alleges that the Office of Public 
Instruction compliance officer has violated a state or federal special education 
statute, regulation, or rule in ordering the corrective action required by the final 
report, the Office Superintendent of Public Instruction shall provide the local 
educational or public agency with a hearing in accordance with 34 CFR 76.401, and 
the Montana Administrative Procedure Act, 2-4-601 through 2-4-711, MCA, prior to 
implementing sanctions.   
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
 
 10.16.3803  DEFINITIONS  The following definitions apply to rules affecting 
the funding of special education programs: 
 (1)  "Advance reimbursement on special education allowable cost payments" 
means a loan to a district to offset a severe economic hardship caused by 
exceptional special education costs to the district.  This advance on a district's 
ensuing fiscal year's special education allowable cost payment must be repaid in the 
ensuing fiscal year. 
 (2)  "Appropriation" means an annual amount set by the Office 
Superintendent of Public Instruction for distribution to schools and cooperatives such 
that: 
 (a)  the amount does not exceed legislative appropriation; 
 (b)  the sum of amounts that are set for each of the fiscal years of a biennial 
appropriation total the biennial appropriation; and 
 (c)  the amount distributed to schools may be less than the appropriated 
amount to compensate for additional ANB count. 
 (3)  "Average number belonging" or "ANB" means a student count for each 
school district that is used for school funding purposes.  The count is performed 
according to ARM 10.20.102, et seq. 
 (4)  "Certified local match" means the local matching funds that a district is 
required to contribute toward special education costs to avoid any reversions against 
its special education allowable cost payments.  This number is certified by the 
Superintendent of Public Instruction. 
 (5)  "Child count" means the number of students with disabilities receiving 
special education and related services per a current individualized education 
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program on December 1 of each fiscal year.  This number is reported in accordance 
with ARM 10.16.3752. 
 (6) (5)  "Cooperative" and "special education cooperative" means a full 
service education cooperative or joint board established under 20-7-451, MCA, to 
provide special education services. 
 (7) (6)  "Cooperative administrative costs" means the costs cooperatives incur 
for operations, maintenance, travel, support services, recruitment, and 
administration. 
 (8) (7)  "Current fiscal year" means the period between July 1 and June 30 
during which calculations for the ensuing fiscal year are made. 
 (9) (8)  "Eligible district" means a district that has a special education program 
as defined in ARM 10.16.3810. 
 (10) (9)  "Ensuing fiscal year" means the fiscal year for which a calculation is 
being made. 
 (11) (10)  "Instructional block grant" means the portion of the special 
education allowable cost payment based on statewide special education 
instructional expenditures and calculated as a per student rate times the number of 
students per district. 
 (12) (11)  "Minimum special education expenditure to avoid reversions" 
means a district's instructional block grant plus a district's related services block 
grant plus the district's certified required local match.  If the district is a participating 
member of a cooperative, the related services block grant is not included in the 
minimum special education expenditure to avoid reversions. 
 (13) (12)  "Reimbursement" and "reimbursement for disproportionate costs" 
mean the portion of the special education allowable cost payment that is calculated 
based on district's prior special education expenditures to offset disproportionately 
high special education expenditures. 
 (14) (13)  "Related services block grant" means the portion of the special 
education allowable cost payment based on statewide special education related 
services expenditures and calculated as a per student rate times the number of 
students per district.  If a district is a special education cooperative member, this 
portion of the special education allowable cost payment is awarded to the 
cooperative. 
 (15) (14)  "Special education allowable cost payment" and "allowable cost 
payment" means the amount of the state special education appropriation distributed 
to districts or special education cooperatives for special education programs. 
 (16) (15)  "Special education allowable cost expenditures" means 
expenditures for certain allowable costs associated with the provision of special 
education services to a child with disabilities as defined in 20-7-401, MCA. 
  
 AUTH:  20-7-402, 20-7-431, 20-7-457, MCA 
 IMP:   20-7-414, 20-7-431, 20-7-457, 20-9-321, MCA 
 
 10.16.3810  ELIGIBILITY TO RECEIVE PAYMENT  (1)  A district is eligible to 
receive a special education allowable cost payment for the ensuing fiscal year if it 
has a special education program.  A school district has a special education program 
if it: 
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 (a)  has a resident student reported on the current fiscal year December 1 
special education child count; 
 (b)  is participating in a cooperative; or 
 (c)  has a written agreement with another public school district or cooperative 
to provide a special education program in the event a student in need of special 
education enrolls in the district. 
  (2)  Any residential treatment facility or children's psychiatric hospital that 
provides education services under contract with the Office Superintendent of Public 
Instruction is not eligible to receive special education allowable cost payments. 
 (3)  Non-operating districts are eligible for reimbursement of disproportionate 
costs. 
 (4)  A cooperative meeting the requirements of 20-7-457, MCA, is eligible to 
receive the related services block grants for member districts and an additional 
amount for administrative and travel costs.  
 
 AUTH:  20-9-321, MCA 
 IMP:   20-7-414, 20-9-321, MCA 
 
 6.  ARM 10.16.3129 PARENTAL INVOLVEMENT, which can be found on 
page 10-230 of the Administrative Rules of Montana, is proposed to be repealed 
because these provisions are in the federal requirements and referred to in ARM 
10.16.3505. 
 
 AUTH:  20-7-402, MCA 
 IMP:    20-7-403, 20-7-414, MCA 
 
 ARM 10.16.3145 PROCEDURES FOR RECOVERY OF FEDERAL FUNDS 
FOR MISCLASSIFIED CHILDREN and ARM 10.16.3146 FAILURE TO RETURN 
FEDERAL FUNDS FOR SERVICES TO MISCLASSIFIED CHILDREN, which can be 
found on pages 10-234 - 235 of the Administrative Rules of Montana, are proposed 
to be repealed because the Individuals with Disabilities Education Act as 
reauthorized in 2004 does not contain these requirements. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 ARM 10.16.3196 OFFICE OF PUBLIC INSTRUCTION DISAPPROVAL OF 
FEDERAL FUNDS: OPPORTUNITY FOR HEARING, which can be found on pages 
10-237 - 238 of the Administrative Rules of Montana, is proposed to be repealed 
because the hearing provisions are contained in ARM 10.16.3194. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 ARM 10.16.3322 COMPOSITION OF A CHILD STUDY TEAM, which can be 
found on pages 10-246 - 247 of the Administrative Rules of Montana, is proposed to 
be repealed because "child study team" is no longer being used.  These procedures 
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are now under ARM 10.16.3321. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, 20-7-414, MCA 
  
 ARM 10.16.3342 TRANSFER STUDENTS: INTRASTATE AND 
INTERSTATE, which can be found on page 10-248 of the Administrative Rules of 
Montana, is proposed to be repealed because the provisions of the federal 
regulations have been adopted and therefore this rule is no longer needed. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 ARM 10.16 3516 LIMITATIONS ON DISCOVERY BY THE IMPARTIAL 
HEARING OFFICER, which can be found on page 10-256 of the Administrative 
Rules of Montana, is proposed to be repealed because this topic has been included 
in ARM 10.16.3515 and therefore this rule is redundant. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-402, MCA 
 
 ARM 10.16.3751 OFFICE OF PUBLIC INSTRUCTION RESPONSIBILITY 
FOR CHILD COUNT and 10.16.3752 LOCAL EDUCATIONAL AGENCY 
RESPONSIBILITY FOR CHILD COUNT, which can be found on pages 10-275 and 
10-276 of the Administrative Rules of Montana, are proposed to be repealed 
because these provisions are included under NEW RULE III and therefore these 
rules are no longer needed. 
 
 AUTH:  20-7-402, MCA 
 IMP:   20-7-403, MCA 
 
 7.  Concerned persons may present their data, views, or arguments, either 
orally or in writing, at the hearing. Written data, views, or arguments may also be 
submitted by mail to the Superintendent of Public Instruction, P.O. Box 202501, 
Helena, Montana 59620-2501, or by e-mail to opirules@mt.gov and must be 
received no later than the close of the hearing on April 16, 2007. 
 
 8.  Catherine K. Warhank, OPI Chief Legal Counsel, has been designated to 
preside over and conduct the hearing.  
  
 9.  The State Superintendent of Public Instruction maintains a list of interested 
persons who wish to receive notices of rulemaking actions proposed by the State 
Superintendent.  Persons who wish to have their name added to the list shall make a 
written request which includes the name and mailing address of the person to 
receive notices and specifies that the person wishes to receive notices regarding 
special education or other school related rulemaking actions.  Such written request 
may be mailed or delivered to Legal Division, Office of Public Instruction, P.O. Box 



 
 
 

 
4-2/22/07 MAR Notice No. 10-16-116 

-253-

202501, Helena, Montana  59620-2501, faxed to the office at (406) 444-2893, or 
may be made by completing a request form at any rules hearing held by the 
Superintendent of Public Instruction. 
  
 10.  The bill sponsor notice requirements of 2-4-302, MCA, do not apply.  The 
requirements of 20-1-501, MCA, have been fulfilled.  Copies of these rules have 
been sent to all tribal governments in Montana. 
 
 
      
      /s/ Linda McCulloch 
      Linda McCulloch, 
      Superintendent of Public Instruction 
 
      
      /s/ Catherine K. Warhank   
      Catherine K. Warhank, 
      Rule Reviewer 
 
Certified to the Secretary of State February 12, 2007. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the proposed amendment of 
ARM 42.2.621 and repeal of ARM 42.2.115 
relating to Final Agency Decisions 

) 
) 
) 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT AND REPEAL 

 
TO:  All Concerned Persons 
 
1.  On March 15, 2007, at 9:00 a.m., a public hearing will be held in the 

Director's Office (Fourth Floor) Conference Room of the Sam W. Mitchell Building, at 
Helena, Montana, to consider the amendment and repeal of the above-stated rules. 

Individuals planning to attend the hearing shall enter the building through the 
east doors of the Sam W. Mitchell Building, 125 North Roberts, Helena, Montana. 

 
2.  The Department of Revenue will make reasonable accommodations for 

persons with disabilities who wish to participate in this public hearing or need an 
alternative accessible format of this notice.  If you require an accommodation, 
contact the Department of Revenue no later than 5:00 p.m., March 5, 2007, to 
advise us of the nature of the accommodation that you need.  Please contact Cleo 
Anderson, Department of Revenue, Director's Office, P.O. Box 7701, Helena, 
Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696; or e-mail 
canderson@mt.gov. 

 
3.  The rule proposed to be amended provides as follows, stricken matter 

interlined, new matter underlined: 
 
42.2.621  FINAL AGENCY DECISION AND APPEAL  (1)  The hearing 

examiner shall submit a Proposed Agency Decision to the director for consideration. 
The Final Agency Decision shall be issued by the Director of Revenue In 
accordance with the authority of the director as provided in 2-15-112, MCA, the 
director delegates the authority to issue Final Agency Decisions (FAD) to the Office 
of Dispute Resolution (ODR) for all matters except liquor license violations, 
revocations, and lapses. 

(2)  The delegation to issue a FAD applies only to matters referred to ODR 
and not excepted in (1). 

(3)  A liquor FAD issued by the director or the hearing examiner may be 
appealed to the appropriate district court for the state of Montana as provided in 16-
4-411, MCA. 

(4)  A tax FAD issued by the hearing examiner shall be appealed to the State 
Tax Appeal Board (STAB) as provided in 15-2-302, MCA. 

(2) and (3) remain the same but are renumbered (5) and (6). 
 
AUTH:  15-1-201, 15-1-211, 15-1-217, 16-1-303, MCA 
IMP:  2-4-621, 2-4-623, 2-4-631, 2-15-112, 2-15-1302, 15-1-211, 15-2-302, 

16-1-302, 16-4-411, MCA 
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 REASONABLE NECESSITY:  The department has two rules that address the 
issuance of Final Agency Decisions and it is necessary to repeal ARM 42.2.115 and 
amend ARM 42.2.621 to clarify that the director has delegated authority to the 
hearing examiner for certain matters.  Final Agency Decisions for all tax matters and 
some liquor matters have been delegated to the hearings examiner for the 
department’s Office of Dispute Resolution.  The director retains the authority to issue 
Final Agency Decisions pertaining to liquor license violations, revocations, and 
lapses. 
 

4.  The department proposes to repeal the following rule: 
 

42.2.115  FINAL AGENCY DECISIONS which can be found on page 42-69 of 
the Administrative Rules of Montana. 

 
AUTH:  15-1-217, 16-1-303, MCA 
IMP:  2-4-621, 2-4-623, 2-4-631, 2-15-112, 2-15-1302, 15-2-302, 16-1-302, 

16-4-411, MCA 
 
REASONABLE NECESSITY:  The department is proposing to repeal ARM 42.2.115 
because the language in this rule was redundant to the language contained in ARM 
42.2.621 and it was confusing to the taxpayers. 
 

5.  Concerned persons may submit their data, views, or arguments, either 
orally or in writing, at the hearing.  Written data, views, or arguments may also be 
submitted to: Cleo Anderson, Department of Revenue, Director's Office, P.O. Box 
7701, Helena, Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696; 
or e-mail canderson@mt.gov and must be received no later than March 23, 2007. 

 
6.  Cleo Anderson, Department of Revenue, Director's Office, has been 

designated to preside over and conduct the hearing. 
 
7.  An electronic copy of this Notice of Public Hearing is available through the 

department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this Notice of 
Public Hearing conform to the official version of the Notice, as printed in the 
Montana Administrative Register, but advises all concerned persons that in the 
event of a discrepancy between the official printed text of the Notice and the 
electronic version of the Notice, only the official printed text will be considered.  In 
addition, although the department strives to keep its web site accessible at all times, 
concerned persons should be aware that the web site may be unavailable during 
some periods, due to system maintenance or technical problems. 

 
8.  The Department of Revenue maintains a list of interested persons who 

wish to receive notices of rulemaking actions proposed by this agency.  Persons 
who wish to have their name added to the list shall make a written request, which 
includes the name and mailing address of the person to receive notices and 
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specifies that the person wishes to receive notices regarding particular subject 
matter or matters.  Such written request may be mailed or delivered to the person in 
5 above or faxed to the office at (406) 444-3696, or may be made by completing a 
request form at any rules hearing held by the Department of Revenue. 

 
9.  The bill sponsor notice requirements of 2-4-302, MCA, do not apply. 

 
 

/s/ Cleo Anderson   /s/ Dan R. Bucks
CLEO ANDERSON   DAN R. BUCKS 
Rule Reviewer   Director of Revenue 

 
Certified to Secretary of State February 12, 2007 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the proposed adoption of a 
tax benefit rule relating to individual income 
taxes 

) 
) 
) 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION 

 
TO:  All Concerned Persons 
 
1.  On March 16, 2007, at 2:00 p.m., a public hearing will be held in the 

Director's Office (Fourth Floor) Conference Room of the Sam W. Mitchell Building, at 
Helena, Montana, to consider the adoption of the above-stated rule. 

Individuals planning to attend the hearing shall enter the building through the 
east doors of the Sam W. Mitchell Building, 125 North Roberts, Helena, Montana. 

 
2.  The Department of Revenue will make reasonable accommodations for 

persons with disabilities who wish to participate in this public hearing or need an 
alternative accessible format of this notice.  If you require an accommodation, 
contact the Department of Revenue no later than 5:00 p.m., March 5, 2007, to 
advise us of the nature of the accommodation that you need.  Please contact Cleo 
Anderson, Department of Revenue, Director's Office, P.O. Box 7701, Helena, 
Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696; or e-mail 
canderson@mt.gov. 

 
 NEW RULE I  REFUNDS OF FEDERAL INCOME TAX  (1)  If a taxpayer 
claims an itemized deduction for federal income taxes paid under 15-30-121(1)(b), 
MCA, in one tax period and subsequently receives a refund of those taxes paid in 
another tax period, the amount of refund that is taxable under 15-30-111(1)(b), MCA, 
is computed as though the taxpayer had paid the proper amount of federal tax and 
claimed the appropriate deduction during the period.  A taxpayer whose deduction 
for federal income taxes was limited under 15-30-121(1)(b), MCA, for tax years 
beginning after December 31, 2004, would only report the portion of their refund that 
reduces their tax paid below the applicable limitation. 
 (2)  The following examples illustrate the application of this rule: 
 (a)  Example 1 - Taxpayer A pays $15,000 in federal income taxes in 2005, 
has no other itemized deductions, files as 'single' on his Montana state income tax 
return, and receives a federal refund in 2006 of $8,000.  If the taxpayer had paid the 
proper tax during 2005, his federal taxes paid would have been $7,000.  Since his 
Montana deduction for federal taxes is limited to $5,000 in both situations, none of 
the refund would be included in Montana taxable income. 
 (b)  Example 2 - Married taxpayers B and C pay $20,000 in federal income 
taxes in 2005, have no other itemized deductions, file as 'joint' on their Montana 
state income tax return, and receive a federal refund in 2006 of $12,500.  If the 
taxpayers had paid the proper tax during 2005, their federal taxes paid would have 
been $7,500.  Since their Montana deduction for federal income taxes was limited to 
$10,000, only $2,500 of their federal refund would be included in Montana taxable 
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income. 
 (c)  Example 3 - Taxpayer D pays $6,500 in federal income taxes in 2005, 
has other itemized deductions totaling $4,500, files as 'single' on her Montana state 
income tax return, and receives a federal refund in 2006 of $4,100.  If the taxpayer 
had paid the proper tax during 2005, her federal taxes paid would have been $2,400.  
Since her Montana deduction for federal income taxes was limited to $5,000, only 
$2,600 of her federal refund would be included in Montana taxable income. 
 (3)  This rule shall be effective for tax year 2006 forward. 
 
 AUTH:  15-30-305, MCA 
 IMP:  15-30-111, 15-30-121, MCA 
 

REASONABLE NECESSITY:  The department is proposing to adopt New 
Rule I to replace the temporary emergency rule published in Issue 4 of the 2007 
Montana Administrative Register dealing with this same information.  It is necessary 
to adopt this rule as a permanent rule in order to assist individual and professional 
tax preparers with computing the taxable refund based on the instructions contained 
in the individual income tax booklets. 
 

3.  Concerned persons may submit their data, views, or arguments, either 
orally or in writing, at the hearing.  Written data, views, or arguments may also be 
submitted to: Cleo Anderson, Department of Revenue, Director's Office, P.O. Box 
7701, Helena, Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696; 
or e-mail canderson@mt.gov and must be received no later than March 23, 2007. 

 
4.  Cleo Anderson, Department of Revenue, Director's Office, has been 

designated to preside over and conduct the hearing. 
 
5.  An electronic copy of this Notice of Public Hearing is available through the 

department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this Notice of 
Public Hearing conform to the official version of the Notice, as printed in the 
Montana Administrative Register, but advises all concerned persons that in the 
event of a discrepancy between the official printed text of the Notice and the 
electronic version of the Notice, only the official printed text will be considered.  In 
addition, although the department strives to keep its web site accessible at all times, 
concerned persons should be aware that the web site may be unavailable during 
some periods, due to system maintenance or technical problems. 

 
6.  The Department of Revenue maintains a list of interested persons who 

wish to receive notices of rulemaking actions proposed by this agency.  Persons 
who wish to have their name added to the list shall make a written request, which 
includes the name and mailing address of the person to receive notices and 
specifies that the person wishes to receive notices regarding particular subject 
matter or matters.  Such written request may be mailed or delivered to the person in 
3 above or faxed to the office at (406) 444-3696, or may be made by completing a 
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request form at any rules hearing held by the Department of Revenue. 
 
7.  The bill sponsor notice requirements of 2-4-302, MCA, do not apply. 

 
 

/s/ Cleo Anderson   /s/ Dan R. Bucks
CLEO ANDERSON   DAN R. BUCKS 
Rule Reviewer   Director of Revenue 

 
Certified to Secretary of State February 12, 2007 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

 
In the matter of the   ) NOTICE OF AMENDMENT 
amendment of ARM 24.29.1401, ) AND ADOPTION 
24.29.1402, 24.29.1404,  ) 
24.29.1415, 24.29.1430,  ) 
24.29.1510, 24.29.1517,  ) 
24.29.1521, and 24.29.1582 ) 
and the adoption of NEW RULES ) 
I and II, all related to  ) 
allowable medical service  ) 
billing rates for workers'  ) 
compensation claims  ) 
 
TO:  All Concerned Persons 
 
 1.  On November 9, 2006, the Department of Labor and Industry published 
MAR Notice No. 24-29-213 regarding the public hearing on the proposed 
amendment and adoption of the above-stated rules at page 2759 of the 2006 
Montana Administrative Register, issue no. 21. 
 
 2.  On December 7, 2006, the department held a public hearing in Helena 
regarding the above-stated rules.  No comments were received from the public.  No 
written comments were received prior to the closing date of December 14, 2006. 
 
 3.  The substance of the proposal was identical to a proposal made by the 
department on April 20, 2006, MAR Notice No. 24-29-204, at page 1005 of the 2006 
Montana Administrative Register, issue no. 8.  The proposal was renoticed to cure a 
procedural error made by the department in the rulemaking process.  On May 11, 
2006, the department held a public hearing in Helena regarding the above-stated 
rules.  The Final Notice for this proposal contains the department's responses to the 
comments made with regard to both notices. 
 
 4.  The department has thoroughly considered the comments received from 
the public.  The following is a summary of the public comments received and the 
department's response to those comments: 
 
Comment 1:  The Montana Self-Insurers Association suggested striking the 
reference to the "Occupational Disease" act in ARM 24.29.1401(3) because rules 
are typically effective on the date of adoption and the Occupational Disease Act was 
repealed during the 2005 legislative session. 
 
Response 1:  Because ARM 24.29.1401(3) applies to occupational disease claims 
with dates of injury prior to 2005 that are still covered by the now repealed 
Occupational Disease Act, the department will not change the rule as suggested.  
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Claims are still covered by the repealed Act because the law in effect on the date of 
injury controls. 
  
Comment 2:  With regard to ARM 24.29.1402(6)(a), the Montana Self-Insurers 
Association suggested clarifying the co-payment provision by striking "enough 
advance notice" and inserting "10 day notice."  The association suggested the word 
"enough" is subject to varying interpretation. 
 
Response 2:  This language existed in the previous rule and is simply being moved 
from one place to another within the same rule.  To the department's knowledge, 
varying interpretations of the phrase "enough advance notice" have not caused 
significant problems for insurers or providers.  The language allows insurers and 
providers the flexibility to incorporate proper notice into their current billing practices.  
Therefore, the department will not make the suggested change. 
 
Comment 3:  With regard to ARM 24.29.1510(4), the Montana Self-Insurers 
Association suggested striking "ARM 24.29.1517, and any other applicable rule or 
statute" and "this rule," and instead inserting "these rules." 
 
Response 3:  The department specified ARM 24.29.1517 in order to make the rules 
easier to navigate for readers.  The department declines to make the suggested 
change. 
 
Comment 4:  Also with regard to ARM 24.29.1510(4), the Montana Self-Insurers 
Association suggested striking "if" and inserting "during the period of time." 
 
Response 4:  The department declines to make the suggested change, as the 
purpose of the rule is to clarify that a claimant may receive treatment from as many 
physicians as required by their injury or occupational disease.  Adding "during the 
period of time" in this rule would not clarify the issue because the time a claimant is 
covered is set by other statutes and rules. 
 
Comment 5:  With regard to ARM 24.29.1517(1), the Montana Self-Insurers 
Association requested clarification because (1) added "as provided in (4)" but (4) 
was not reprinted in the notice. 
 
Response 5:  The Secretary of State's requirements for the published notices setting 
forth proposed rule changes do not require reprinting of rule sections that are not 
changed in order to prevent unnecessary duplication and lower processing and 
printing costs.  The department refers the commenter to the existing rules in the 
Montana Administrative Rules for comparison to the rules notice.  In addition to the 
rule text being available on the department's web site, the department will furnish a 
copy of the complete rule text upon request. 
 
Comment 6:  With regard to ARM 24.29.1517(1), the Montana Self-Insurers 
Association suggested changing the phrase "reasonable amount of time" to 
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specifically state the number of days in advance the provider must request prior 
authorization. 
 
Response 6:  The department will not make the suggested change as timelines are 
addressed in sections (2) and (3) of this rule.  Further, no new language was 
proposed with regard to the language noted by the commenter.  Therefore, under 
the Montana Administrative Procedure Act, the department declines to make any 
changes to that language in this notice of adoption. 
 
Comment 7:  With regard to ARM 24.29.1521, the Montana Self-Insurers 
Association suggested striking "through" and inserting "by." 
 
Response 7:  The department declines to make the suggested change because it 
believes the word "by" could be interpreted too narrowly. 
 
 5.  After consideration of the comments, the department has amended the 
above-stated rules exactly as proposed. 
 
 6.  The department has adopted NEW RULE I (ARM 24.29.1431) exactly as 
proposed. 
 
 7.  The department has adopted NEW RULE II (ARM 24.29.1584) exactly as 
proposed. 
 
 
/s/ MARK CADWALLADER /s/ KEITH KELLY
Mark Cadwallader   Keith Kelly, Commissioner 
Alternate Rule Reviewer  DEPARTMENT OF LABOR AND INDUSTRY 
 
 
 Certified to the Secretary of State February 12, 2007 
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 BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
 DEPARTMENT OF LABOR AND INDUSTRY 
 STATE OF MONTANA 
 
In the matter of the amendment of ARM )  NOTICE OF AMENDMENT 
24.111.401 and 24.111.402 general )  AND ADOPTION 
provisions, 24.111.510 certification for ) 
specialty practice of naturopathic childbirth ) 
attendance, 24.111.602, 24.111.604, and ) 
24.111.612 licensing and scope of practice ) 
for direct-entry midwifery, 24.111.2102 and ) 
24.111.2103 continuing education, and ) 
24.111.2301 unprofessional conduct, the ) 
adoption of NEW RULE I additional ) 
recommended screening procedures, and ) 
NEW RULE II nonroutine applications ) 
 
TO:  All Concerned Persons 
 
 1.  On December 21, 2006, the Board of Alternative Health Care (board) 
published MAR Notice No. 24-111-20 regarding the proposed amendment and 
adoption of the above-stated rules, at page 3006 of the 2006 Montana 
Administrative Register, issue no. 24. 
 
 2.  On January 11, 2007, a public hearing was held on the proposed 
amendment and adoption of the above-stated rules in Helena.  No comments or 
testimony were received. 
 
 3.  The board has amended ARM 24.111.401, 24.111.402, 24.111.510, 
24.111.602, 24.111.604, 24.111.612, 24.111.2102, 24.111.2103, and 24.111.2301 
exactly as proposed. 
 
 4.  The board has adopted NEW RULE I (24.111.609) and NEW RULE II 
(24.111.407) exactly as proposed. 
 
 
 BOARD OF ALTERNATIVE HEALTH CARE 
 MICHAEL BERGKAMP, ND, CHAIRPERSON
 
/s/ DARCEE L. MOE /s/ KEITH KELLY 
Darcee L. Moe Keith Kelly, Commissioner 
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY 
 
 
 Certified to the Secretary of State February 12, 2007 
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 BEFORE THE DEPARTMENT OF REVENUE 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption of a 
temporary emergency rule to correct 
Form W of the Montana Individual 
Income Tax Booklet  

)
)
)
)

NOTICE OF ADOPTION OF A 
TEMPORARY EMERGENCY RULE 

 
TO:  All Concerned Persons 
 
1.  The Department of Revenue believes the following reasons justify the 

adoption of a temporary emergency rule: 
(a)  Because it will ensure consistent and equitable taxpayer compliance with 

the Montana income tax code and to minimize disruptions to the current income tax 
filing season that could adversely affect all taxpayers.  The rule will clarify and 
modify Form W of the Montana Individual Income Tax Booklets which have been 
distributed to taxpayers and tax practitioners for preparation of tax returns for tax 
year ending December 31, 2006, and impacts a subset of taxpayers whose federal 
tax liabilities exceed the limits of the state tax deduction for such liabilities and who 
receive federal income tax refunds. 

(b)  The rule will decrease the potential for tax preparers to compute the 
taxable refund in error, thus eliminating the potential for a significant number of 
improperly filed or amended returns that the department would have to process at a 
significant cost to the state.  Because of limited staff resources, the department 
would need to delay the processing of refunds for other taxpayers whose returns are 
not directly affected by this issue.  The result would be to delay, unfairly, the 
payment of refunds to a broader set of taxpayers, many of whom rely on refunds to 
pay essential costs of housing, food, and medical care.  The delay in the payment of 
refunds can also result in costs to the state for paying interest or refunds delayed 
past 45 days. 

(c)  To avoid unnecessary delay and expense for taxpayers who would 
otherwise be required to amend their returns because individuals who prepare their 
own returns are at a distinct disadvantage without guidance as soon as possible. 

(d)  Because small practitioners do not have access to the same resources as 
large certified public accounting (CPA) firms and may miss the change, or because 
in addition to the cost of preparing and processing amended returns, there is a 
possibility that taxpayers may forego a refund due to the cost and benefit of 
amending their return. 

(e)  Because software programmers need the format so they can make the 
necessary changes to accommodate the effect of the new rule. 

(f)  Therefore, the department believes this situation constitutes an imminent 
peril to the public welfare, and this threat cannot be averted or remedied any other 
way, the department intends to adopt the following temporary emergency rule.  The 
temporary emergency rule will be sent as a press release to newspapers throughout 
the state.  Also, the Montana Society of Certified Public Accountants will be notified 
and notification will be provided to all other known tax practitioners and software 
vendors.  The department will post the change on the department’s web site and in 
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any place where Form W is referenced.  The notice will be sent to all interested 
parties on the department’s Interested Parties Lists, and published as a temporary 
emergency rule in Issue No. 4 of the 2007 Montana Administrative Register. 

 
2.  The department will make reasonable accommodations for persons with 

disabilities who wish to participate in the rulemaking process and need an alternative 
accessible format of this notice.  If you require an accommodation, contact the 
Department of Revenue no later than 5:00 p.m. on February 12, 2007, to advise us 
of the nature of the accommodation that you need.  Please contact Cleo Anderson, 
Department of Revenue, Director's Office, P.O. Box 7701, Helena, Montana 59604-
7701; telephone (406) 444-5825; fax (406) 444-3696; e-mail canderson@mt.gov. 

 
 3.  The temporary emergency rule is applied retroactively to January 1, 2007.  
 
 4.  The text of the temporary emergency rule provides as follows: 
 
 NEW RULE I  REFUNDS OF FEDERAL INCOME TAX  (1)  If a taxpayer 
claims an itemized deduction for federal income taxes paid under 15-30-121(1)(b), 
MCA, in one tax period and subsequently receives a refund of those taxes paid in 
another tax period, the amount of refund that is taxable under 15-30-111(1)(b), MCA, 
is computed as though the taxpayer had paid the proper amount of federal tax and 
claimed the appropriate deduction during the period.  A taxpayer whose deduction 
for federal income taxes was limited under 15-30-121(1)(b), MCA, for tax years 
beginning after December 31, 2004, would only report the portion of their refund that 
reduces their tax paid below the applicable limitation. 
 (2)  The following examples illustrate the application of this rule: 
 (a)  Example 1 - Taxpayer A pays $15,000 in federal income taxes in 2005, 
has no other itemized deductions, files as 'single' on his Montana state income tax 
return, and receives a federal refund in 2006 of $8,000.  If the taxpayer had paid the 
proper tax during 2005, his federal taxes paid would have been $7,000.  Since his 
Montana deduction for federal taxes is limited to $5,000 in both situations, none of 
the refund would be included in Montana taxable income. 
 (b)  Example 2 - Married taxpayers B and C pay $20,000 in federal income 
taxes in 2005, have no other itemized deductions, file as 'joint' on their Montana 
state income tax return, and receive a federal refund in 2006 of $12,500.  If the 
taxpayers had paid the proper tax during 2005, their federal taxes paid would have 
been $7,500.  Since their Montana deduction for federal income taxes was limited to 
$10,000, only $2,500 of their federal refund would be included in Montana taxable 
income. 
 (c)  Example 3 - Taxpayer D pays $6,500 in federal income taxes in 2005, 
has other itemized deductions totaling $4,500, files as 'single' on her Montana state 
income tax return, and receives a federal refund in 2006 of $4,100.  If the taxpayer 
had paid the proper tax during 2005, her federal taxes paid would have been $2,400.  
Since her Montana deduction for federal income taxes was limited to $5,000, only 
$2,600 of her federal refund would be included in Montana taxable income. 
 (3)  This rule shall be effective for tax year 2006 forward. 
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 AUTH:  15-30-305, MCA 
 IMP:  15-30-111, 15-30-121, MCA 
 
 5.  The rationale for the temporary emergency rule is stated in paragraph 1. 
 

6.  The department is filing MAR Notice No. 42-2-774, which addresses a 
public hearing on this same subject to adopt this rule as a permanent rule.  That 
notice is also available in Issue No. 4 of the 2007 Montana Administrative Register. 

 
7.  Concerned persons may submit their data, views, or arguments, either 

orally or in writing, at the hearing.  Written data, views, or arguments may also be 
submitted to: Cleo Anderson, Department of Revenue, Director's Office, P.O. Box 
7701, Helena, Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696; 
or e-mail canderson@mt.gov. 
 

8.  An electronic copy of this Adoption Notice is available through the 
department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this Adoption 
Notice conform to the official version of the Notice, as printed in the Montana 
Administrative Register, but advises all concerned persons that in the event of a 
discrepancy between the official printed text of the Notice and the electronic version 
of the Notice, only the official printed text will be considered.  In addition, although 
the department strives to keep its web site accessible at all times, concerned 
persons should be aware that the web site may be unavailable during some periods, 
due to system maintenance or technical problems. 

 
9.  The Department of Revenue maintains a list of interested persons who 

wish to receive notices of rulemaking actions proposed by this agency.  Persons 
who wish to have their name added to the list shall make a written request, which 
includes the name and mailing address of the person to receive notices and 
specifies that the person wishes to receive notice regarding particular subject matter 
or matters.  Such written request may be mailed or delivered to the person in 7 
above or faxed to the office at (406) 444-3696, or may be made by completing a 
request form at any rules hearing held by the Department of Revenue. 

 
10.  The bill sponsor notice requirements of 2-4-302, MCA, do not apply. 

 
/s/ Cleo Anderson    /s/ Dan R. Bucks
CLEO ANDERSON    DAN R. BUCKS 
Rule Reviewer    Director of Revenue 

 
Certified to Secretary of State February 12, 2007 
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 NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

 Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim committees and the 

Environmental Quality Council (EQC).  These interim committees and the EQC have 

administrative rule review, program evaluation, and monitoring functions for the 

following executive branch agencies and the entities attached to agencies for 

administrative purposes. 

Economic Affairs Interim Committee: 

 Department of Agriculture; 

 Department of Commerce; 

 Department of Labor and Industry; 

 Department of Livestock; 

 Office of the State Auditor and Insurance Commissioner; and 

 Office of Economic Development. 

Education and Local Government Interim Committee: 

 State Board of Education; 

 Board of Public Education; 

 Board of Regents of Higher Education; and 

 Office of Public Instruction. 

Children, Families, Health, and Human Services Interim Committee: 

 Department of Public Health and Human Services. 

 Law and Justice Interim Committee: 

 Department of Corrections; and 

 Department of Justice. 

 Energy and Telecommunications Interim Committee: 

 Department of Public Service Regulation. 
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 Revenue and Transportation Interim Committee: 

 Department of Revenue; and  

 Department of Transportation. 

 State Administration and Veterans' Affairs Interim Committee: 

 Department of Administration; 

 Department of Military Affairs; and 

 Office of the Secretary of State. 

 Environmental Quality Council: 

 Department of Environmental Quality; 

 Department of Fish, Wildlife, and Parks; and 

 Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to make 

recommendations to an agency regarding the adoption, amendment, or repeal of a 

rule or to request that the agency prepare a statement of the estimated economic 

impact of a proposal.  They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or directing an agency to adopt 

or amend a rule, or a Joint Resolution recommending that an agency adopt, amend, 

or repeal a rule. 

The interim committees and the EQC welcome comments and invite 

members of the public to appear before them or to send written statements in order 

to bring to their attention any difficulties with the existing or proposed rules.  The 

mailing address is PO Box 201706, Helena, MT 59620-1706. 
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 HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
 AND THE MONTANA ADMINISTRATIVE REGISTER 
 
 
Definitions: Administrative Rules of Montana (ARM) is a looseleaf 

compilation by department of all rules of state departments and 
attached boards presently in effect, except rules adopted up to 
three months previously. 

 
Montana Administrative Register (MAR or Register) is a soft 
back, bound publication, issued twice-monthly, containing 
notices of rules proposed by agencies, notices of rules adopted 
by agencies, and interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) and agencies 
(Declaratory Rulings) issued since publication of the preceding 
register. 

 
 
Use of the Administrative Rules of Montana (ARM):
 
Known 1. Consult ARM topical index. 
Subject  Update the rule by checking the accumulative table and 

the table of contents in the last Montana Administrative 
Register issued. 

 
Statute 2. Go to cross reference table at end of each Number and 
  title which lists MCA section numbers and Department 
  corresponding ARM rule numbers. 
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 ACCUMULATIVE TABLE 
 
The Administrative Rules of Montana (ARM) is a compilation of existing permanent 
rules of those executive agencies that have been designated by the Montana 
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through 
September 30, 2006. This table includes those rules adopted during the period 
September 1 through December 31, 2006 and any proposed rule action that was 
pending during the past six-month period. (A notice of adoption must be published 
within six months of the published notice of the proposed rule.) This table does not 
include the contents of this issue of the Montana Administrative Register (MAR or 
Register). 
 
To be current on proposed and adopted rulemaking, it is necessary to check the 
ARM updated through September 30, 2006, this table, and the table of contents of 
this issue of the MAR. 
 
This table indicates the department name, title number, rule numbers in ascending 
order, catchphrase or the subject matter of the rule, and the page number at which 
the action is published in the 2006 and 2007 Montana Administrative Register. 
 
To aid the user, the Accumulative Table includes rulemaking actions of such entities 
as boards and commissions listed separately under their appropriate title number. 
 
GENERAL PROVISIONS, Title 1
 
1.2.419 Scheduled Dates for the 2007 Montana Administrative Register, 

p. 2820, 3112 
 
ADMINISTRATION, Department of, Title 2
 
I Retention of Credit Union Records, p. 1759, 3068 
I-VIII Montana Land Information Act, p. 950, 1864 
2.21.3702 and other rules - Recruitment and Selection Policy, p. 1482, 2901, 33 
2.21.6505 and other rules - Discipline Handling, p. 1923, 2565 
2.21.6606 and other rules - Employee Record Keeping Policy, p. 165 
2.59.111 Retention of Bank Records, p. 1762, 3066, 183 
2.59.1409 Duration of Loans - Interest - Extensions, p. 1099, 1866 
2.59.1501 and other rules - Definitions - Application Procedure Required to 

Engage in Deposit Lending - Reports - Schedule of Charges - 
Employees' Character and Fitness - Electronic Deductions - Income 
Verification, p. 375, 614, 1373, 184 

2.59.1705 and other rule - Licensing Examination and Continuing Education 
Provider Requirements - Records to be Maintained, p. 1498, 2104, 
186 
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(State Compensation Insurance Fund) 
2.55.320 and other rule - Classifications of Employments - Individual Loss 

Sensitive Dividend Plans, p. 2440, 3065 
 
(Office of the State Public Defender) 
I-VI Office of the State Public Defender, p. 2068, 2572 
 
AGRICULTURE, Department of, Title 4 
 
I-IV Montana Pulse Crop Research and Market Development Program, 

p. 1977, 2403 
4.11.1201 and other rule - Specific Agricultural Ground Water Management Plan, 

p. 1765, 2109 
4.12.3009 and other rule - Seed Laboratory Fees, p. 1929, 2129 
4.12.3013 Seed Civil Penalties Matrix, p. 2996, 187 
4.17.102 Organic Certification Program, p. 71 
 
STATE AUDITOR, Title 6
 
6.6.5203 Small Business Health Insurance Purchasing Pool - Premium 

Assistance and Premium Incentive Payments - Tax Credits, p. 1502, 
1954 

 
COMMERCE, Department of, Title 8
 
I Administration of the 2007-2008 Federal Community Development 

Block Grant (CDBG) Program, p. 2999 
8.99.901 and other rules - Award of Grants and Loans under the Big Sky 

Economic Development Program, p. 1 
 
EDUCATION, Title 10 
 
(Superintendent of Public Instruction) 
10.7.106 and other rules - General Fund:  Quality Educator Payments - At Risk 

Student Payments - Indian Education for All Payments - American 
Indian Achievement Gap Payments - School Finance, p. 2728, 3070 

 
(Board of Public Education) 
I Assignment of Persons Providing Instruction to Braille Students, 

p. 2869, 188 
10.54.5010 and other rules - Science Content Standards - Performance 

Descriptors, p. 2175, 2910 
10.55.602 and other rules - Accreditation Standards, p. 169 
10.55.716 Substitute Teachers, p. 173 
10.58.102 and other rules - Educator Preparation Programs, p. 2198, 190 
10.65.101 Pupil Instruction-related Days, p. 1769, 2404 
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(Montana State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, p. 1197, 2405 
 
FISH, WILDLIFE, AND PARKS, Department of, Title 12 
 
(Fish, Wildlife, and Parks Commission) 
12.6.2205 and other rules - Exotic Species, p. 1771, 1935, 2823 
12.8.211 and other rules - Commercial Use of Lands under the Control of the 

Department, p. 1779, 88 
12.9.802 and other rules - Game Damage Hunts - Management Seasons - 

Game Damage Response and Assistance, p. 1105, 1201, 1867 
 
ENVIRONMENTAL QUALITY, Department of, Title 17 
 
17.50.213 Motor Vehicle Recycling and Disposal - Reimbursement Payments for 

Abandoned Vehicle Removal, p. 2444, 2961 
17.53.105 Hazardous Waste - Incorporation by Reference of Current Federal 

Regulations into the Hazardous Waste Program, p. 2288, 3074 
17.74.343 and other rules - Asbestos Control - Asbestos Control Program, 

p. 125, 1574, 1876 
17.74.350 and other rules - Asbestos Control - Incorporation by Reference of 

Current Federal Regulations into the Asbestos Control Program - 
Definitions - Asbestos Project Control Measures, and Clearing 
Asbestos Projects, p. 2291, 2962 

17.74.502 and other rules - Methamphetamine Cleanup Program - Incorporation 
by Reference of Current Federal Regulations into the 
Methamphetamine Cleanup Rules and Clearance Sampling, p. 2285, 
2963 

17.85.101 and other rules - Alternative Energy Revolving Loan Program, p. 1678, 
3075, 34 

 
(Board of Environmental Review) 
17.8.101 and other rules - Incorporation by Reference of Current Federal 

Regulations and Other Materials into Air Quality Rules, p. 823, 1956 
17.8.501 and other rules - Air Quality - Definitions - Air Quality Operation Fees - 

Open Burning Fees, p. 1504, 2410 
17.8.740 and other rules - Air Quality - Definitions - Incorporation by Reference 

- Mercury Emission Standards - Mercury Emission Credit Allocations, 
p. 1112, 2575 

17.30.617 and other rule - Water Quality - Outstanding Resource Water 
Designation for the Gallatin River, p. 2294 

17.30.630 Water Quality - Temporary Water Quality Standards, p. 1981, 3072 
17.30.1303 and other rule - Water Quality - Incorporations by Reference - 

Concentrated Animal Feeding Operations, p. 3002, 201 
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(Board of Environmental Review and the Department of Environmental Quality) 
17.24.132 and other rules - Air Quality - Asbestos - Hazardous Waste - Junk 

Vehicles - Major Facility Siting - Metal Mine Reclamation - Opencut 
Mining - Public Water Supply - Septic Pumpers - Solid Waste - Strip 
and Underground Mine Reclamation - Subdivisions - Underground 
Storage Tanks - Water Quality - Revising Enforcement Procedures 
Under the Montana Strip and Underground Mine Reclamation Act, 
Metal Mine Reclamation Laws, and Opencut Mining Act - Providing 
Uniform Factors for Determining Penalties, p. 2523, 1139, 1379, 1874 

 
TRANSPORTATION, Department of, Title 18
 
18.6.202 and other rules - Transportation Commission - Outdoor Advertising, 

p. 276, 1878 
 
CORRECTIONS, Department of, Title 20
 
I-XIX Regional Correctional Facilities, p. 2872, 36 
 
JUSTICE, Department of, Title 23 
 
23.12.103 and other rules - Responsibility for Costs - Criminal History Records 

Program, p. 2477, 2959 
23.16.1802 and other rules - Frequency of Reporting by Approved Accounting 

Systems - Definitions - Letters of Withdrawal - Record Keeping 
Requirements, p. 2297, 2916 

23.16.1802 and other rules - Identification Decal for Video Gambling Machines - 
Define System Availability - Definitions - Online Permitting for Video 
Gambling Machines - Issuance of Updated Gambling Operator 
Licenses After Permitting - Renewal of Gambling Operator Licenses - 
Quarterly Reporting Requirements - Accounting System Vendor 
License Fee - Requirement for Parties to Multi-game Agreements to 
Connect to an Approved System, p. 1936, 2131 

23.16.1901 Video Gambling Machine Specifications, p. 2890, 42 
23.17.101 and other rules - MLEA Attendance - MLEA Performance Criteria - 

Rules, Regulations, Policies, and Procedures - Waiver of Rules, 
p. 1690, 2302, 2917 

 
LABOR AND INDUSTRY, Department of, Title 24 
 
Boards under the Business Standards Division are listed in alphabetical order 
following the department rules. 
 
I Board of Personnel Appeals - Summary Judgment Practice and 

Procedure, p. 2311, 3077 
I-V Country of Origin Placarding for Beef, Pork, Poultry, and Lamb, 

p. 2469 
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24.11.452A and other rules - Unemployment Insurance, p. 1699, 2411 
24.17.127 Prevailing Wage Rates for Public Work Projects - Building 

Construction Services, p. 1217, 2832 
24.21.411 and other rules - Apprenticeship and Training Program, p. 2073, 2658 
24.29.1401 and other rules - Allowable Medical Service Billing Rates for Workers' 

Compensation Claims, p. 2759 
24.29.2831 Penalties Assessed Against Uninsured Employers, p. 1703, 2040 
24.30.1302 and other rule - Occupational Health and Safety in Mines, p. 1706, 

2041 
24.301.131 and other rules - Building Codes, p. 2319, 112 
24.351.215 License Fee Schedule for Weighing and Measuring Devices, p. 1356, 

2661 
 
(Board of Alternative Health Care) 
I & II Fee Abatement - License Renewal for Activated Military Reservists, 

p. 706, 1881 
24.111.401 and other rules - General Provisions - Certification for Specialty 

Practice of Naturopathic Childbirth Attendance - Licensing and Scope 
of Practice for Direct-entry Midwifery - Continuing Education - 
Unprofessional Conduct - Additional Recommended Screening 
Procedures - Nonroutine Applications, p. 3006 

 
(Board of Barbers and Cosmetologists) 
24.121.407 and other rule - Premises and General Requirements - Restrooms, 

p. 4 
 
(Crane and Hoisting Operating Engineers Program) 
I Incorporation by Reference of ANSI B30.5, p. 1509, 2042 
 
(Board of Dentistry) 
24.138.301 and other rules - General Provisions - Licensing - Renewals and 

Continuing Education - Unprofessional Conduct - Screening Panel - 
Anesthesia - Professional Assistance Program - Reactivation of a 
Lapsed License - Reactivation of an Expired License - Definition of 
Nonroutine Application - Fee Abatement - Reinstatement of License 
for Nonpayment of Renewal Fee - Denturist License Reinstatement - 
Complaint Procedure, p. 1795, 43 

 
(Board of Hearing Aid Dispensers) 
24.150.401 and other rules - Fees - Examination Pass/Fail Point - Traineeship 

Requirements and Standards - Transactional Document Requirements 
- Form and Content - Exceptions - Fee Abatement, p. 175 

 
(Board of Medical Examiners) 
I-IX Professional Assistance Program, p. 1015, 1957 
24.101.413 and other rule - With the Department of Labor and Industry - Renewal 

Dates and Requirements - Renewals, p. 11 



 
 
 

 
4-2/22/07 Montana Administrative Register 

-275-

24.156.901 and other rules - Fees - Applications - Approval of Schools - 
Reciprocity Licenses - Renewals Pertaining to Osteopathic 
Physicians, p. 8 

24.156.1601 and other rules - Physician Assistant Licensure, p. 483, 1958 
24.156.2701 and other rule - Definitions - Scope of Practice - Emergency Medical 

Technicians, p. 180 
 
(Board of Nursing) 
8.32.301 and other rules - Transfer of the Board of Nursing to the Department of 

Labor and Industry, p. 956, 2035 
 
(Board of Optometry) 
24.168.301 and other rules - Definitions - General Provisions - Diagnostic 

Permissible Drugs - Therapeutic Pharmaceutical Agents - Continuing 
Education - Screening Panel - Fee Abatement - Examinations - 
Approved Courses and Examinations - New Licensees - Applicants for 
Licensure - Therapeutic Pharmaceutical Agents-Complaint Procedure, 
p. 2450 

 
(Board of Outfitters) 
24.171.401 and other rules - Fees - Inactive License - Transfer of River-use Days 

- Unprofessional Conduct and Misconduct - Guide Logs, p. 2769 
 
(Board of Pharmacy) 
24.174.401 and other rule - Fees - Dangerous Drug Fee Schedule, p. 1814, 2134 
 
(Board of Plumbers) 
24.180.401 and other rules - General Provisions - Licensing and Scope of Practice 

- Reciprocity Licensure - Temporary Exemptions - Reciprocity, p. 2892 
 
(Board of Private Security Patrol Officers and Investigators) 
8.50.423 and other rules - Private Security Patrol Officers and Investigators - 

Fee Schedule - Firearms Training Course Curriculum and Standards, 
p. 605, 1926 

24.182.401 and other rules - Fee Schedule - Licensure Requirements - Type of 
Firearm - Requirements for Firearms Instructor Licensure - Armed 
Requalification Required Annually - Company Licensure and Branch 
Offices - Rules for Branch Office, p. 1710, 2918 

 
(Board of Psychologists) 
24.189.301 and other rules - Definitions - Fee Schedule - Use of Title - Required 

Supervised Experience, p. 2461 
 
(Board of Radiologic Technologists) 
24.204.208 and other rules - Applications - Limited Permit Applications - Types - 

Permits - Practice Limitations - Permit Examinations - Renewal - Proof 
of Good Standing, p. 1819, 2659 
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24.204.401 and other rules - Fee Schedule - Limited Permit Holder Fees - 
Continuing Education - Unprofessional Conduct, p. 2314, 202 

 
(Board of Real Estate Appraisers) 
24.207.401 and other rules - Fees - Adoption of USPAP by Reference - Appraisal 

Review - Mentor Requirements, p. 3022, 203 
24.207.506 and other rules - Qualifying Education Requirements for Residential 

Certification - Qualifying Experience - Trainee Requirements - 
Continuing Education - Scope of Practice, p. 75 

 
(Board of Realty Regulation) 
24.210.602 Examination, p. 1824, 46 
 
(Board of Respiratory Care Practitioners) 
24.213.402 and other rule - Application for Licensure - Examination, p. 1716, 2660 
 
(Board of Speech-Language Pathologists and Audiologists) 
24.222.301 and other rules - Definitions - Fees - Licensing and Scope of Practice - 

Speech Pathology and Audiology Aides - Continuing Education - 
Unprofessional Conduct - Fee Abatement - Licensure of Speech-
Language Pathologists and Audiologists, p. 1337, 2413 

 
LIVESTOCK, Department of, Title 32
 
32.2.403 Diagnostic Laboratory Fees, p. 1359, 1882 
32.3.104 and other rules - Disease Control, p. 2775, 204 
 
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 
 
36.11.304 and other rules - Equipment Operation in the SMZ - Retention of Trees 

and Clearcutting in the SMZ - Site-specific Alternative Practices - 
Definitions - Penalties for Violation of the Streamside Management 
Zone Law, p. 499, 1883 

 
(Board of Oil and Gas Conservation) 
36.22.1242 Privilege and License Tax Rates on Oil and Gas, p. 1827, 2110 
36.22.1308 and other rule - Plugging and Restoration Bond - Financial 

Responsibility, p. 82 
 
PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37
 
I Determining Unenforceable Case Status in Child Support Cases, 

p. 2898, 118 
I-XIV State Trauma Care System, p. 723, 1896 
I-XXVIII Home and Community-based Services for Adults with Severe 

Disabling Mental Illness, p. 1996, 2665 
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37.5.103 and other rules - Fair Hearing Procedures and Temporary Assistance 
for Needy Families (TANF), p. 2784, 47 

37.5.125 and other rules - Older Blind Program, p. 1987, 48 
37.12.401 Laboratory Testing Fees, p. 1227, 2043 
37.30.102 Vocational Rehabilitation IPE Care Requirements, p. 18 
37.30.405 Vocational Rehabilitation Program Payment for Services, p. 1223, 

1892 
37.62.101 and other rules - Child Support Guidelines, p. 2476, 117 
37.78.102 and other rule - Temporary Assistance for Needy Families (TANF) 

Incorporation of Policy Manuals, p. 3026 
37.78.102 and other rules - Temporary Assistance for Needy Families (TANF), 

p. 1720, 2415 
37.80.101 and other rules - Child Care Assistance Program, p. 1555, 2964 
37.82.101 and other rules - Medicaid Assistance, p. 21 
37.82.101 and other rule - Medicaid Eligibility, p. 1830, 2418 
37.82.101 Medicaid Assistance, p. 1550, 2417 
37.85.406 and other rules - Medicaid Reimbursement of Hospitals, Provider 

Based Entities, and Birthing Centers, p. 2793, 3078, 206 
37.86.1001 and other rules - Medicaid Dental Services - Durable Medical 

Equipment - Eyeglass Services - Ambulance Services - 
Transportation, p. 1126, 1894 

37.86.2803 and other rules - Medicaid Reimbursement for Inpatient and 
Outpatient Hospital Services, p. 2024, 2849 

37.95.102 and other rules - Licensure of Day Care Facilities, p. 2572, 201, 1424, 
2136 

37.104.101 and other rules - Emergency Medical Services, p. 1368, 2420 
37.108.507 Components of Quality Assessment Activities, p. 14 
37.112.101 and other rules - Tattooing and Body Piercing, p. 2339 
37.114.101 and other rules - Control of Communicable Diseases, p. 1512, 2112 
 
PUBLIC SERVICE REGULATION, Department of, Title 38
 
38.5.2202 and other rules - Pipeline Safety - National Electrical Safety Code, 

p. 2372, 2966 
38.5.3301 and other rules - Telecommunications Service Standards, p. 1844, 

2967 
 
REVENUE, Department of, Title 42
 
I & II Hospital Utilization Fee for Inpatient Bed Days, p. 2562, 3109 
I-VI Movie and Television Industries and Related Media - Tax Credit, 

p. 1564, 1960 
42.3.101 and other rules - Waiver of Penalties and Interest, p. 3051 
42.11.104 and other rules - Liquor Vendors, Purchasing, and Distribution, 

p. 3031 
42.13.101 and other rules - Regulations of Liquor Licensees, p. 3044 
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42.18.107 and other rules - General Provisions and Certification Requirements 
for Appraising Property, p. 2520, 3101 

42.19.401 and other rules - Low Income Property - Disabled Veterans Tax 
Exemptions - Energy Related Tax Incentives - New Industrial 
Property, p. 2555, 3102 

42.20.101 and other rules - Valuation of Real Property - Classification of 
Nonproductive Patented Mining Claims, Agricultural Land, and Forest 
Land, p. 2533, 3103, 56, 119 

42.20.106 and other rule - Manufactured and Mobile Homes, p. 1238, 1961 
42.21.113 and other rules - Personal, Industrial, and Centrally Assessed Property 

Taxes, p. 2375, 2979 
42.21.116 and other rules - Personal Property, p. 2529, 3108, 122 
42.21.158 Property Reporting Requirements, p. 1235, 1962 
42.31.102 and other rules - Tobacco Products and Cigarettes, p. 1943, 124 
 
SECRETARY OF STATE, Title 44
 
1.2.419 Scheduled Dates for the 2007 Montana Administrative Register, 

p. 2820, 3112 
44.2.203 Priority Handling of Documents, p. 1569, 2138 
44.3.101 and other rules - Elections, p. 2077, 2671 
 
(Commissioner of Political Practices) 
44.12.204 Payment Threshold--Inflation Adjustment for Lobbyists, p. 2400, 2982 



 
 
 
 
 BOARD APPOINTEES AND VACANCIES 
 
 
Section 2-15-108, MCA, passed by the 1991 Legislature, directed that all appointing 
authorities of all appointive boards, commissions, committees and councils of state 
government take positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent possible. 
 
One directive of 2-15-108, MCA, is that the Secretary of State publish monthly in the 
Montana Administrative Register a list of appointees and upcoming or current 
vacancies on those boards and councils. 
 
In this issue, appointments effective in January 2007 appear.  Vacancies scheduled 
to appear from March 31, 2007, through May 31, 2007, are listed, as are current 
vacancies due to resignations or other reasons.  Individuals interested in serving on 
a board should refer to the bill that created the board for details about the number of 
members to be appointed and necessary qualifications. 
 
Each month, the previous month's appointees are printed, and current and upcoming 
vacancies for the next three months are published. 
 

 
 
 
 
 IMPORTANT 
 

Membership on boards and commissions changes constantly.  The 
following lists are current as of February 1, 2007. 

 
For the most up-to-date information of the status of membership, or for 
more detailed information on the qualifications and requirements to 
serve on a board, contact the appointing authority. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



BOARD AND COUNCIL APPOINTEES FROM JANUARY 2007 
 

Appointee Appointed by Succeeds Appointment/End Date 
 
Board of Environmental Review (Environmental Quality) 
Ms. Heidi Kaiser Governor reappointed 1/23/2007 
Park City   1/1/2011 
Qualifications (if required):  public member 
 
Mr. Larry Mires Governor Lacey 1/23/2007 
Glasgow   1/1/2011 
Qualifications (if required):  public member 
 
Mr. Joseph Russell Governor reappointed 1/23/2007 
Kalispell   1/1/2011 
Qualifications (if required):  county health officer 
 
Board of Housing (Commerce) 
Mr. Bob Gauthier Governor Glendenning 1/22/2007 
Ronan   1/1/2011 
Qualifications (if required):  public representative 
 
Rep. Jeanette S. McKee Governor Thomas 1/22/2007 
Hamilton   1/1/2011 
Qualifications (if required):  public representative 
 
Ms. Susan Moyer Governor reappointed 1/22/2007 
Kalispell   1/1/2011 
Qualifications (if required):  public representative 
 
 
 



BOARD AND COUNCIL APPOINTEES FROM JANUARY 2007 
 

Appointee Appointed by Succeeds Appointment/End Date 
 
Board of Investments (Commerce) 
Mr. Karl Englund Governor Wilson 1/31/2007 
Missoula   1/1/2011 
Qualifications (if required):  attorney 
 
Dr. Maureen J. Fleming Governor reappointed 1/31/2007 
Missoula   1/1/2011 
Qualifications (if required):  representative of labor 
 
Mr. Terrill R. Moore Governor reappointed 1/31/2007 
Billings   1/1/2011 
Qualifications (if required):  financial representative 
 
Mr. Jon Satre Governor Fagg 1/31/2007 
Helena   1/1/2011 
Qualifications (if required):  business person 
 
Board of Labor Appeals (Labor and Industry) 
Mr. Jack Calhoun Governor reappointed 1/1/2007 
Helena   1/1/2011 
Qualifications (if required):  public representative 
 
Board of Occupational Therapy Practice (Labor and Industry) 
Ms. Cindy Stergar Governor reappointed 1/1/2007 
Butte   12/31/2010 
Qualifications (if required):  public representative 
 
 



BOARD AND COUNCIL APPOINTEES FROM JANUARY 2007 
 

Appointee Appointed by Succeeds Appointment/End Date 
 
Board of Occupational Therapy Practice (Labor and Industry) cont. 
Mr. Tim Tracy Governor reappointed 1/1/2007 
Kalispell   12/31/2010 
Qualifications (if required):  Occupational Therapist 
 
Coal Board (Commerce) 
Ms. Marcia Brown Governor Smitham 1/30/2007 
Butte   1/1/2011 
Qualifications (if required):  representative from business and a resident of District 1 
 
Ms. Julie Foley Governor Riebhoff 1/30/2007 
Missoula   1/1/2011 
Qualifications (if required):  expertise in education and a resident of District 1 
 
Mr. Thomas Kalakay Governor reappointed 1/30/2007 
Billings   1/1/2011 
Qualifications (if required):  expertise in education and a resident of District 2 
 
Fish, Wildlife, and Parks Commission (Fish, Wildlife, and Parks) 
Mr. Willie Doll Governor Brenden 1/4/2007 
Malta   1/1/2011 
Qualifications (if required):  resident of District 4 
 
Mr. Dan Vermillion Governor Mulligan 1/4/2007 
Livingston   1/1/2011 
Qualifications (if required):  resident of District 2 
 
 



BOARD AND COUNCIL APPOINTEES FROM JANUARY 2007 
 

Appointee Appointed by Succeeds Appointment/End Date 
 
Hard Rock Mining Impact Board (Commerce) 
Ms. Marianne Roose Governor Kinsey 1/4/2007 
Eureka   1/1/2011 
Qualifications (if required):  public representative and a resident of District 1/impact area 
 
Mr. Shain Wolstein Governor Muster 1/4/2007 
Butte   1/1/2011 
Qualifications (if required):  elected school district trustee and a resident of District 1/impact area 
 
Historical Preservation Review Board (Historical Society) 
Ms. Rebecca Hanna Governor Fisher 1/17/2007 
Choteau   10/1/2010 
Qualifications (if required):  paleontologist 
 
Ms. Rosalyn LaPier Governor Johnson 1/17/2007 
Missoula   10/1/2010 
Qualifications (if required):  historical researcher 
 
Lottery Commission (Administration) 
Mr. Robert Crippen Governor reappointed 1/17/2007 
Butte   1/1/2011 
Qualifications (if required):  accountant 
 
Milk Control Board (Livestock) 
Dr. R. Clyde Greer Governor reappointed 1/20/2007 
Bozeman   1/1/2011 
Qualifications (if required):  public representative 
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Milk Control Board (Livestock) cont. 
Mr. Michael F. Kleese Governor reappointed 1/20/2007 
Stevensville   1/1/2011 
Qualifications (if required):  attorney 
 
Mint Committee (Agriculture) 
Mr. Larry Brosten Governor Jaquette 1/31/2007 
Kalispell   7/1/2009 
Qualifications (if required):  mint grower 
 
Mr. Ken Smith Governor reappointed 1/31/2007 
Kalispell   7/1/2009 
Qualifications (if required):  mint grower 
 
Montana Cherry Commodity Advisory Committee (Agriculture) 
Mr. Jan Tusick Governor reappointed 1/5/2007 
Ronan   5/3/2009 
Qualifications (if required):  reappointed 
 
Montana Noxious Weed Management Advisory Council (Agriculture) 
Mr. Bob Bushnell Director reappointed 1/16/2007 
Lincoln   6/30/2008 
Qualifications (if required):  representative of a recreationist/wildlife group 
 
Sen. Mack Cole Director reappointed 1/16/2007 
Forsyth   6/30/2008 
Qualifications (if required):  at-large member from the agricultural community 
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State Employee Group Benefits Advisory Council (Administration) 
Mr. Steve Barry Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing State Employees/Executive Branch Agencies 
 
Mr. Tom Bilodeau Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing Labor Organization 
 
Mr. Monte Brown Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing State Employees/Executive Branch Agencies 
 
Mr. Bart Campbell Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing Legislative Branch Agencies 
 
Ms. Amy Carlson Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing State Employees/Executive Branch Agencies 
 
Mr. Richard Cooley Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing State Employees/Executive Branch Agencies 
 
Ms. Mary Dalton Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing State Employees/Executive Branch Agencies 
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State Employee Group Benefits Advisory Council (Administration) cont. 
Ms. Christi Jacobsen Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing State Employees/ICCW 
 
Mr. John McEwen Director not listed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing Retired State Employees 
 
Mr. Thomas Schneider Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  representing Labor Organization 
 
Ms. Connie Welsh Director reappointed 1/1/2007 
Helena   12/31/2008 
Qualifications (if required):  Ex-Officio Member and Presiding Officer 
 
State Tax Appeals Board (Administration) 
Mr. Douglas A. Kaercher Governor Roberts 1/30/2007 
Havre   1/1/2013 
Qualifications (if required):  public representative 
 
Statewide Independent Living Council (Public Health and Human Services) 
Ms. Melodie Bowen Governor Hermanson 1/23/2007 
Great Falls   12/1/2010 
Qualifications (if required):  public representative 
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Statewide Independent Living Council (Public Health and Human Services) cont. 
Mr. Robert Bushing Governor Liston 1/23/2007 
Billings   12/1/2010 
Qualifications (if required):  public representative 
 
Mr. Gerald Hutch Governor Pipe 1/23/2007 
Helena   12/1/2010 
Qualifications (if required):  public representative 
 
Ms. Lisa Moorehead Governor Scott 1/23/2007 
Bigfork   12/1/2010 
Qualifications (if required):  public representative 
 
Mr. Matthew Patrick Governor Tripp 1/23/2007 
Helena   12/1/2010 
Qualifications (if required):  public representative 
 
Mr. Dave Swanson Governor Maffit 1/23/2007 
Billings   12/1/2010 
Qualifications (if required):  Independent Living Center representative 
 
Ms. Peggy Williams Governor LaRocque 1/23/2007 
Helena   12/1/2010 
Qualifications (if required):  Independent Living Center representative 
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Transportation Commission (Transportation) 
Ms. Nancy Espy Governor reappointed 1/11/2007 
Broadus   1/1/2011 
Qualifications (if required):  resident of District 4 and an Independent 
 
Mr. S. Kevin Howlett Governor reappointed 1/11/2007 
Arlee   1/1/2011 
Qualifications (if required):  resident of District 1 and has specific knowledge of Indian culture 
 
Ms. Diann Seymour-Winterburn Governor Kottel 1/11/2007 
Helena   1/1/2009 
Qualifications (if required):  resident of District 3 and an Independent 
 
Traumatic Brain Injury Advisory Council (Public Health and Human Services) 
Mr. Ian Elliot Governor reappointed 1/1/2007 
Billings   1/1/2010 
Qualifications (if required):  survivor 
 
Mr. James Hunt Governor reappointed 1/1/2007 
Helena   1/1/2010 
Qualifications (if required):  advocate for brain injured 
 
Upper Clark Fork River Basin Remediation and Restoration Advisory Council (Justice) 
Ms. Rebecca Guay Governor Bouck 1/11/2007 
Anaconda   1/19/2008 
Qualifications (if required):  resident of Upper Clark Fork River Basin 
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Vocational Rehabilitation Council (Public Health and Human Services) 
Ms. Mavis Young Bear Governor Templer 1/2/2007 
Harlem   10/1/2008 
Qualifications (if required):  Section 121 representative 
 
Youth Justice Council (Justice) 
Mr. Dennis Dronen Governor Mariska 1/20/2007 
Great Falls   8/15/2007 
Qualifications (if required):  juvenile probation officer 
 
Ms. Sarah Royston Governor Runsabove 1/4/2007 
Helena   8/15/2007 
Qualifications (if required):  youth representative 
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Board of Athletics  (Labor and Industry) 
Ms. Jamie Jones, Great Falls Governor 4/25/2007 
Qualifications (if required):  public representative 
 
Board of Clinical Laboratory Science Practitioners  (Labor and Industry) 
Ms. Charliene Staffanson, Deer Lodge Governor 4/16/2007 
Qualifications (if required):  public member 
 
Ms. Karen McNutt, Sidney Governor 4/16/2007 
Qualifications (if required):  clinical laboratory science practitioner 
 
Board of Dentistry  (Labor and Industry) 
Mr. Clifford R. Christenot, Libby Governor 3/29/2007 
Qualifications (if required):  denturist 
 
Dr. Sheldon Ivers, Great Falls Governor 3/29/2007 
Qualifications (if required):  dentist 
 
Ms. Carol Price, Clancy Governor 3/29/2007 
Qualifications (if required):  dental hygienist 
 
Board of Livestock  (Livestock) 
Mr. John C. Paugh, Bozeman Governor 3/1/2007 
Qualifications (if required):  sheep producer 
 
Mr. Lee Cornwell, Glasgow Governor 3/1/2007 
Qualifications (if required):  cattle producer 
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Board of Nursing Home Administrators  (Labor and Industry) 
Ms. Carla Neiman, Plains Governor 5/28/2007 
Qualifications (if required):  representative of an institution concerned with the care of aged patients 
 
Board of Optometry  (Labor and Industry) 
Dr. Larry Obie, Havre Governor 4/3/2007 
Qualifications (if required):  registered optometrist 
 
Ms. Delores Hill, Mosby Governor 4/3/2007 
Qualifications (if required):  public member 
 
Board of Plumbers  (Labor and Industry) 
Ms. Loree Olsen, Helena Governor 5/4/2007 
Qualifications (if required):  journeyman plumber 
 
Mr. Marcus J. Golz, Helena Governor 5/4/2007 
Qualifications (if required):  representative of the Department of Environmental Quality 
 
Ms. Debi Friede, Havre Governor 5/4/2007 
Qualifications (if required):  public representative 
 
Board of Realty Regulation  (Labor and Industry) 
Ms. Teddye Beebe, Libby Governor 5/9/2007 
Qualifications (if required):  public member 
 
Mr. Michael A. Basile, Bozeman Governor 5/9/2007 
Qualifications (if required):  real estate broker 
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Directors of the State Compensation Insurance Fund  (Administration) 
Ms. Mardi Madsen, Billings Governor 4/28/2007 
Qualifications (if required):  representative of private enterprise 
 
Mr. Derek Scoble, Clancy Governor 4/28/2007 
Qualifications (if required):  representative of private enterprise and a policyholder 
 
Governor's Disabilities Advisory Council  (Governor) 
Mr. Belden Billy, Box Elder Governor 3/30/2007 
Qualifications (if required):  representative of the disabled community 
 
Ms. Connie Bremner, Browning Governor 3/30/2007 
Qualifications (if required):  representative of senior programs 
 
Ms. Julia Hammerquist, Kalispell Governor 3/30/2007 
Qualifications (if required):  representative of the disabled community 
 
Mr. Dustin J. Hankinson, Missoula Governor 3/30/2007 
Qualifications (if required):  representative of the disabled community 
 
Ms. Julie Bryher Herak, Basin Governor 3/30/2007 
Qualifications (if required):  caregiver/family member 
 
Mr. Mike Mayer, Missoula Governor 3/30/2007 
Qualifications (if required):  representative of the disabled community and disabled services providers 
 
Ms. Susie McIntyre, Great Falls Governor 3/30/2007 
Qualifications (if required):  representative of the disabled community and disabled services providers 
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Governor's Disabilities Advisory Council  (Governor) cont. 
Mr. William Neisess, Helena Governor 3/30/2007 
Qualifications (if required):  representative of the disabled community 
 
Mr. Brian Roat, Red Lodge Governor 3/30/2007 
Qualifications (if required):  representative of disabled services providers 
 
Ms. Patti Scruggs, Whitefish Governor 3/30/2007 
Qualifications (if required):  representative of special education 
 
Ms. Marie Pierce, Sidney Governor 3/30/2007 
Qualifications (if required):  disabilities community 
 
Montana Heritage Preservation and Development Commission  (Commerce) 
Mr. John Lawton, Great Falls Governor 5/23/2007 
Qualifications (if required):  person with community planning experience 
 
Ms. Rosana Skelton, Helena Governor 5/23/2007 
Qualifications (if required):  businessperson 
 
Ms. Anne Cossitt, Park City Governor 5/23/2007 
Qualifications (if required):  having experience in community planning 
 
Public Employees Retirement Board  (Administration) 
Ms. Carole Carey, Ekalaka Governor 4/1/2007 
Qualifications (if required):  public employee 
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Reserved Water Rights Compact Commission  (Natural Resources and Conservation) 
Mr. Chris D. Tweeten, Helena Attorney General 5/31/2007 
Qualifications (if required):  none specified 
 
State Compensation Mutual Insurance Fund Board  (Governor) 
Mr. Joe Dwyer, Billings Governor 4/28/2007 
Qualifications (if required):  representative of a Montana State Fund policy holder  


