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The Montana Administrative Register (MAR or Register), a twice-monthly
publication, has three sections. The Notice Section contains state agencies'
proposed new, amended, or repealed rules; the rationale for the change; date and
address of public hearing; and where written comments may be submitted. The
Rule Section contains final rule notices which show any changes made since the
proposal stage. All rule actions are effective the day after print publication of the
adoption notice unless otherwise specified in the final notice. The Interpretation
Section contains the Attorney General's opinions and state declaratory rulings.
Special notices and tables are found at the end of each Register.

Inquiries regarding the rulemaking process, including material found in the Montana
Administrative Register and the Administrative Rules of Montana, may be made by
calling the Secretary of State's Office, Administrative Rules Services, at (406) 444-
2055.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of ARM )

17.56.101 and 17.56.402 pertaining to leak )

detection of underground storage tanks )
) (UNDERGROUND STORAGE
) TANKS)

TO: All Concerned Persons

1. On November 5, 2008, at 10:30 a.m., a public hearing will be held in Room
35, Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, to consider the
proposed amendment of the above-stated rules.

2. The department will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact the
department no later than 5:00 p.m., October 15, 2008, to advise us of the nature of
the accommodation that you need. Please contact Elois Johnson, Paralegal,
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.56.101 DEFINITIONS (1) through (68) remain the same.

(69) "Terminal piping" means piping that:

(a) is located within a facility with a NAICS code of 424720 (product
terminals), 486110 (petroleum pipelines, crude), 4486910 (petroleum pipelines,
refined), or 482111 (line-haul railroads);

(b) is underground, or is above ground, if the above ground piping:

(i) _cannot be segreqgated, disconnected, or isolated from subject underground
piping; and

(i) is connected to ancillary equipment including, but not limited to, pumps,
valves, or meters;

(c) is connected to a storage tank, whether the storage tank is entirely above
ground, partially above ground, or entirely underground;

(d) is used to contain or transport a reqgulated substance; and

(e) has a normal operating pressure greater than 50 psi or a piping capacity
greater than 362 gallons for diesel and 316 gallons for gasoline.

(69) through (75) remain the same, but are renumbered (70) through (76).

AUTH: 75-11-204, 75-11-319, 75-11-505, MCA
IMP: 75-11-203, 75-11-302, 75-11-319, 75-11-505, MCA

17.56.402 REQUIREMENTS FOR PETROLEUM UST SYSTEMS
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(1) Except as provided in (2), ©owners and operators of petroleum UST
systems must provide release detection for tanks and piping as follows:

(a) through (b)(iv) remain the same.

(2) Terminal piping is exempt from the requirements of ARM 17.56.204(2)
and (3), 17.56.304(3)(f)(i), 17.56.408(1)(a) through (d), 17.56.504(1)(a), and
17.56.701(4)(b)(ii) and (d)(ii). The department may exempt other associated piping
on a case-by-case basis, if the department determines the exemption would not
cause harm to human health or the environment.

(3)_The exempt piping referenced in (2) must be annually leak tested using:

(a) the procedures described in American Petroleum Institute Recommended
Practice 1110, "Recommended Practice for Pressure Testing of Steel Pipelines for
the Transportation of Gas, Petroleum Gas, Hazardous Liquids, Highly Volatile
Liquids or Carbon Dioxide," with the following exceptions:

(i) _the minimum leak test pressure ratios may not be less than 1.0;

(i) _the leak test duration may not be less than one hour; and

(iii) leak acceptance criteria must be based on 5% decrease in pressure of
the pipeline segment during the test period; or

(b) another leak test procedure approved by the department.

(4) _The department adopts and incorporates by reference the version in
effect on July 1, 2008, of American Petroleum Institute Recommended Practice
1110, "Recommended Practice for Pressure Testing of Steel Pipelines for the
Transportation of Gas, Petroleum Gas, Hazardous Liquids, Highly Volatile Liguids or
Carbon Dioxide," which sets forth guidelines for pressure testing steel pipelines for
the transportation of gas, petroleum gas, hazardous liquids, highly volatile liquids, or
carbon dioxide, a copy of which may be obtained from Global Engineering
Documents, 15 Inverness Way East, M/S C303B, Englewood, CO 80112-5776,
(303) 397-7956.

AUTH: 75-11-302, 75-11-505, MCA
IMP: 75-11-302, 75-11-505, MCA

REASON: The department is proposing to add the definition of "terminal
piping” to ARM 17.56.101 and to amend ARM 17.56.402 to exempt terminal piping
from the leak detection and tightness testing requirements of ARM 17.56.204(2) and
(3), 17.56.304(3)(f)(i), 17.56.408(1)(a) through (d), 17.56.504(1)(a), and
17.56.701(4)(b)(ii) and (d)(ii). Because of the high volume operating pressures of
terminal piping, the existing leak detection testing methods required in ARM Title 17,
chapter 56, do not work.

The proposed rule revisions would provide an alternative technically feasible
method for leak detection. The exempt piping would be annually leak tested using
the procedures described in American Petroleum Institute Recommended Practice
1110, "Recommended Practice for Pressure Testing of Steel Pipelines for the
Transportation of Gas, Petroleum Gas, Hazardous Liquids, Highly Volatile Liquids or
Carbon Dioxide," with the following exceptions:

(&) the minimum leak test pressure ratios may not be less than 1.0;

(b) the leak test duration may not be less than one hour; and

(c) leak acceptance criteria must be based on 5% decrease in pressure of
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the pipeline segment during the test period.

4. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Elois Johnson, Paralegal, Department of Environmental Quality, P.O.
Box 200901, Helena, Montana 59620-0901; phone (406) 444-2630; fax (406) 444-
4386; or e-mail ejohnson@mt.gov, no later than November 6, 2008. To be
guaranteed consideration, mailed comments must be postmarked on or before that
date.

5. James Madden, attorney, has been designated to preside over and
conduct the hearing.

6. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list must make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding: air quality; hazardous waste/waste oil;
asbestos control; water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supplies; public sewage systems
regulation; hard rock (metal) mine reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
quality; CECRA; underground/above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to Elois Johnson, Paralegal, Legal Unit, 1520 E. Sixth Ave., P.O. Box 200901,
Helena, Montana 59620-0901, faxed to the office at (406) 444-4386, e-mailed to
ejohnson@mt.gov, or may be made by completing a request form at any rules
hearing held by the department.

7. The bill sponsor notice requirements of 2-4-302, MCA, do not apply.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL
QUALITY

/s/ James M. Madden BY: /s/ Richard H. Opper

JAMES M. MADDEN RICHARD H. OPPER

Rule Reviewer Director

Certified to the Secretary of State September 29, 2008.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
AND THE HUMAN RIGHTS COMMISSION
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT,
AMENDMENT AND TRANSFER,
ADOPTION, AND REPEAL

In the matter of the proposed amendment )
of ARM 24.8.101, 24.8.103, 24.8.105, )
24.8.201, 24.8.203, 24.8.205, 24.8.207, )
24.8.210, 24.8.212, 24.8.216, 24.8.220, )
24.8.301, 24.8.401, 24.8.403, 24.8.410, )
24.9.101 24.9.102, 24.9.103, 24.9.104, )
24.9.105, the proposed amendment and )
transfer of ARM 24.9.1701, 24.9.1703, )
24.9.1704, 24.9.1705, 24.9.1711, )
24.9.1712,24.9.1714, 24.9.1717, and )
24.9.1718, the proposed adoption of NEW )
RULES I through XXIlII, the proposed )
repeal of ARM 24.8.405, 24.9.107, )
24.9.210, 24.9.212, 24.9.213, 24.9.218, )
24.9.219, 24.9.220, 24.9.221, 24.9.222, )
24.9.223, 24.9.224, 24.9.225, 24.9.226, )
24.9.230, 24.9.231, 24.9.261, 24.9.262A, )
24.9.263, 24.9.264, 24.9.265, 24.9.301, )
24.9.302, 24.9.303, 24.9.304, 24.9.305, )
24.9.306, 24.9.307, 24.9.308, 24.9.309, )
24.9.310, 24.9.311, 24.9.312, 24.9.314, )
24.9.316, 24.9.317, 24.9.318, 24.9.319, )
24.9.320, 24.9.321, 24.9.322, 24.9.323, )
24.9.324, 24.9.325, 24.9.326, 24.9.327, )
24.9.328, 24.9.401, 24.9.402, 24.9.403, )
24.9.404, 24.9.405, 24.9.406, 24.9.407, )
24.9.409, 24.9.410, 24.9.411, 24.9.412, )
24.9.414, and 24.9.1719 pertaining to )
allegations of unlawful discrimination )

TO: All Concerned Persons

1. On October 30, 2008, at 10:00 a.m., the Department of Labor and Industry
(department) and the Human Rights Commission (commission) will hold a joint
public hearing to be held in the State Capitol, first floor, Room 152, Helena, Montana
to consider the proposed amendment, amendment and transfer, adoption, and
repeal of the above-stated rules.

2. The department will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact the
department no later than 5:00 p.m., on October 22, 2008, to advise us of the nature
of the accommodation that you need. Please contact the Office of Legal Services,

19-10/9/08 MAR Notice No. 24-8-232



-2092-

Department of Labor and Industry, Attn: Marieke Beck, P.O. Box 1728, Helena, MT
59624-1728; telephone (406) 444-2917; fax (406) 444-1394; TDD (406) 444-5549;
or e-mail mabeck@mt.gov.

3. GENERAL STATEMENT OF REASONABLE NECESSITY: The
department and the commission have separate but related responsibilities
associated with processing complaints of unlawful discrimination arising under the
Montana Human Rights Act (act) and the Governmental Code of Fair Practice
(code). Although the department and the commission have separate rulemaking
authority, both parties determined that it was necessary to work jointly on this rules
project in order to coordinate the rules that govern how a complaint of discrimination
brought pursuant to the act and/or the code proceeds through the department's
administrative process.

A complaint of discrimination has the potential of passing through three separate
and distinct organizational units before the issuance of a final agency decision,
namely: the department's Human Rights Bureau, the department's Hearings Bureau,
and Human Rights Commission, which is administratively attached to the
department.

The department and the commission have determined that there is reasonable
necessity to amend, amend and transfer, adopt, and repeal a number of the rules
related to complaints of discrimination because a number of participants in the
process have expressed confusion regarding the role and function of the separate
units. Consequently, the bulk of the proposed rule amendments reflect clarifications
and additions that help better explain the existing functions of the separate units.

With the amendments and transfers, the department and the commission propose to
group administrative rules according to each organizational unit and then place the
rules in order of how a complaint might typically graduate through the process. As
for NEW RULES | through XXIII, the department's Hearings Bureau has been
operating without specific administrative rules for human rights complaints for
several years. The new rules will assist the parties in understanding their rights and
responsibilities in front of the Hearings Bureau.

In addition, the department and the commission note that it is reasonably necessary
to update certain rules in order to conform to recent legislative changes to the
enforcement provisions of the Montana Human Rights Act (Chapter 28, Laws of
2007). Additionally, since all of the pre-July 1, 1997, discrimination cases have
passed through the administrative process, all references to language that governs
or controls complaints filed prior to July 1, 1997, are being removed. For example,
ARM Title 24, chapter 9, subchapter 4, dealing with declaratory judgments is no
longer applicable.

The majority of the proposed amendments are technical and nonsubstantive in

nature, such as renumbering, correcting syntax, streamlining, eliminating
redundancies, and improving readability. In addition, references to the department
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have been changed throughout the rules to accurately reflect the different
organizational entities (e.g., Human Rights Bureau, Hearings Bureau) contained in
the department.

The authority and implementation citations are being amended throughout to
accurately reflect the legislative changes and to clarify that the rules apply equally to
matters arising under the act and under the code.

This general statement of reasonable necessity applies to all of the proposed
amendments, new rules, repeals, and transfers. Where additional specific bases for
proposed action exists, those bases are identified and set forth in the statement of
reasonable necessity that immediately follows the rule.

4. The rules proposed to be amended provide as follows, stricken material
interlined, new material underlined:

24.8.101 PURPOSE AND SCOPE OF RULES: -- EFFECT OF PARTIAL
INVALIDITY (1) The purpose of the rules in this chapter is to describe the
procedures followed by the Department of Labor and tadustry Industry's

(department} Human quhts Bureau and Hearrnqs Bureau m—mvestrgatrng—and

drsenmmatren in admrnrstennq complarnts of drscrlmlnatron flled pursuant to the
Montana Human Rights Act (act) and the Governmental Code of Fair Practices

(code) contained in Title 49, chapters 2 and 3, MCA. Fheserules-apply-to

lai f discrimination filed : Iy .
(2) The department Human Rights Bureau and the Hearings Bureau will

construe the provisions of the act, the code, and these rules with a view to affeet
effect their objects and to promote justice. A principal objective of the act and code
is to assure that there will be no discrimination in certain areas of the lives of
Montana citizens, except under the most limited of circumstances.

(3) In construing the provisions of the act and code, the department Human
Rights Bureau and the Hearings Bureau will refer to federal civil rights case law
where it is both useful and appropriate and does not conflict with the purposes and
intentions of state law.

(4) remains the same.

(5)

Partres who assign error for the vrolatron of any ruIe have the burden to demonstrate
that a failure to comply with these rules is in fact prejudicial or constitutes prejudice
as a matter of law.

(6) Where strict adherence to these rules would cause undue hardship or
create a substantial injustice to a party, the department Human Rights Bureau and
the Hearrnqs Bureau may modrfy waive, or excuse therr applrcatron—'Fhe

y e unless

requrred by statute or due process of Iaw
(7) Parties who choose not to be represented by counsel and who represent
themselves must substantially comply with the provisions of these rules, subject to
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the provisions of (6). The department Human Rights Bureau and the Hearings
Bureau may modify the strict application of these rules to an unrepresented party to
the extent they are not mandatory to assure fundamental fairness.

AUTH: 49-2-204, 49-3-106, MCA
IMP: Title 49, ch. 2 and ch. 3, MCA

24.8.103 DEFINITIONS The following definitions apply throughout this
chapter:

(1) and (2) remain the same.

(3) "Charging party" means a person who files a discrimination complaint
with the department Human Rights Bureau or a federal agency with whom the
department Human Rights Bureau has a work-sharing agreement.

(4) through (6) remain the same.

(7) "Contested case" means proceedings before the Hearings Bureau to
determine the legal rights, duties, and privileges of the parties.

(8) "Department" means the Department of Labor and Industry.

(9) "Hearing officer" means administrative law judge appointed by the
Hearings Bureau to preside over contested case proceedings.

(10) "Hearings Bureau" means the organizational unit of the department that
conducts contested case proceedings after the Human Rights Bureau has issued a
reasonable cause finding on a complaint of discrimination.

(11) "Human Rights Bureau" means the organizational unit of the department
that informally investigates and seeks resolution to complaints of unlawful
discrimination.

@(12) Notrce of drsmrssal and rlght to sue” means a document Wh+eh

and—wh+eh—auews—a—eharg+ng—part%eeaggneved—party—te provrded to the charqrnq
party by the Human Rights Bureau indicating that charging party has completed the

department's administrative process and can file a discrimination action in district
court pursuant to 49-2-511, MCA.

8)}(13) "Reasonable cause" means that based on an informal investigation a
preponderance of the evrdence supports a frndrng of unIanuI dlscrlmrnatlon A

(—9)(14) "Respondent" means any person agarnst Whom a complalnt |s flled

AUTH: 49-2-204, 49-3-106, MCA
IMP: Title 49, ch. 2 and ch. 3, MCA

24.8.105 APPLICABILITY OF COMMISSION RULES (1) In discharging #s

their responsibilities forinvestigating-and-enforcing-the-laws-prohibiting
diserimination, the department Human Rights Bureau and the Hearings Bureau

apphes will apply the interpretive rules of the commission contained in ARM Title 24,
chapter 9—subehapter&6+9reeﬁeﬁuma%¢umrsemn+nanon)—w—§e*%enmmatron
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AUTH: 49-2-204, MCA
IMP: 49-2-204, 49-2-205, MCA

REASON: There is reasonable necessity to amend this rule so that it is clear that
both the Human Rights Bureau and the Hearings Bureau will apply the interpretive
rules set forth in ARM Title 24, chapter 9. The interpretive rules include references
to the Equal Employment Opportunity Commission (EEOC) guidelines. Both the
department and the commission understand that the EEOC guidelines are to be
read and construed in a manner consistent with Montana case law, statute, and the
existing ARM. To the extent that there is a conflict, Montana case law, statute, and
administrative rules will be controlling.

24.8.201 FILING OF COMPLAINTS (1) A complaint may be filed with the
department Human Rights Bureau by or on behalf of any aggrieved party.
Complaints shall must be filed with the department Human Rights Bureau by mail
addressed to the Human Rights Bureau, P.O. Box 1728, Helena, MT 59624-1728;
personal delivery to 1625 Eleventh Avenue (USF&G Building, second floor), Helena,
MT 59601; or fax to (406) 444-2798.

(2) remains the same.

(3) A complaint is considered to be filed on the date it is received by the
department Human Rights Bureau, either by mail, hand-delivery, or facsimile. If the
last day of the time limit falls upon a Saturday, Sunday, legal holiday, or the
department offices are closed on such day, the time limit will run until the end of the
next day when the department offices are open.

(&) In the case of a complaint which is deferred or transmitted to the
department Human Rights Bureau by any government agency pursuant to any
agreement entered into between the agency and the department, the complaint is
deemed filed as of the date it was filed with erreceived-by the agency which
deferred or transmitted the complaint.

(4) remains the same.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-210, 49-2-501, 49-2-504 49-3-315, MCA

REASON: There is reasonable necessity to amend this rule in order to clarify the
status of complaints that are due on a day that the Human Rights Bureau office is
closed.

24.8.203 FORM OF COMPLAINTS (1) A complaint is a written document
filed with the department Human Rights Bureau. An aggrieved party or a person
filing on behalf of an aggrieved party may draft and file a complaint. Except as
provided in (2), a complaint shall must contain, at a minimum, the following
information:

(a) through (2) remain the same.

(3) A : ' A
Fequwe—a—Fespense—#em—the—Fespendent— The depaﬁmem Human quhts Bureau will

notify the charging party of the obligation to submit a verified complaint. If the
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charging party does not submit a verified complaint, the bureau will dismiss the
complaint.

(4) If the charging party does not allege facts sufficient to constitute a short
and plain statement of the claim showing that the charging party is entitled to relief
under Title 49, chapters 2 and 3, MCA, the department Human Rights Bureau will
notify the charging party that the department does not have jurisdiction over the
complaint, and the case will be dismissed unless the charging party amends the
complaint to state a valid claim.

(5) Any person may file a complaint on behalf of any person claiming to be
aggrieved if the person is the aggrieved party's guardian, attorney, or duly
authorized representative or an advocacy group, labor organization, or other
organization acting as an authorized representative. The person making the
complaint must provide the-department-with the name and address of the person on
whose behalf the charge is made. During its investigation, the department Human
Rights Bureau shall will verify the authorization of such complaint by the person(s)
on whose behalf the complaint is made. If the person on whose behalf the complaint
is filed indicates in writing te-the-department that he or she does not wish the
complaint processed, the department Human Rights Bureau shall dismiss the
complaint.

(6) A person wishing to file a complaint on behalf of a class must identify a
representative for the members of a class. This representative must adequately
reflect the interests of the members. As part of the informal investigation, the
Human Rights Bureau will notify the respondent or respondents that the complaint
was filed on behalf of a class, but the Human Rights Bureau will not rule on class
status.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-501, 49-2-504, 49-3-315, MCA

REASON: There is reasonable necessity to amend this rule in order to resolve a
conflict that unnecessarily impedes the Human Rights Bureau's informal
investigation. As written, the rule allows a charging party to verify a complaint at any
time after the initial filing, but the same rule then restricts the Human Rights Bureau
from beginning its investigation until it can require a response from the respondent.
The change prevents undue delay of the informal investigation. Additionally, the rule
clarifies the Human Rights Bureau's role when a complaint is filed on behalf of a
class.

24.8.205 INTAKE PROCEDURE (1) A person claiming unlawful
discrimination may contact the department Human Rights Bureau by mail or
telephone to inquire about filing a complaint of discrimination. Any advice or
assistance provided to a potential charging party who contacts the department
Human Rights Bureau with-guestions-aboutfiling-a-complaint-orwho-seeks-the

assistance-of the-departmentin-drafting-a-complaint; shall be offered objectively and
impartially pursuant to 49-2-205, MCA.

AUTH: 49-2-204, 49-3-106, MCA
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IMP: 49-2-205, 49-2-504 49-3-315, MCA

24.8.207 NOTICE OF FILING OF COMPLAINTS (1) Within ten business
days of the filing of a complaint, the department Human Rights Bureau shall serve
notice of filing upon the parties by certified mail erpersonal-service. The notice
shall:

(a) through (e) remain the same.

() advise the parties of their right to receive a copy of all other information
submitted with the complaint and during the investigation and right to review their file
subject to the provisions of ARM 24.8.210; and

(g) remains the same.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-301, 49-2-303, 49-2-305, 49-2-504, 49-2-510, 49-3-315, MCA

REASON: There is reasonable necessity to amend this rule to remove the
requirement that the Human Rights Bureau serve notice of the complaint upon
respondent or respondents by certified or personal service. At the informal
investigation stage, the statute merely requires that the Human Rights Bureau
"notify" the respondent or respondents that a complaint has been filed. Mont. Code
Ann. 49-2-504(3). In the event that the informal investigation determines that there
is reasonable cause to believe that a preponderance of the evidence supports a
finding of discrimination, then the matter is certified to the Hearings Bureau. After a
complaint is certified, the Hearings Bureau serves a copy of the complaint on the
respondent.

24.8.210 CONFIDENTIALITY AND RELEASE OF INFORMATION
(1) Fhe-departmentfinds-thatthere There is a compelling state interest in the

elimination of illegal discrimination in Montana pursuant to Art. Il, sec. 4 of the

Montana Constltutlon (1972) Ihe—depaﬁment—alse—meegm;es—that—the—l\#emana

-.- gde a alilala a alalalilla n-A

Ihe—depaﬁment—tmds—that—m In some cases, the interest of a person in V|eW|ng

documents material related to a complaint or gathered as part of the investigation
will compete with individual privacy interests. In order to balance these interests, the
Human Rights Bureau will take the following steps upon receiving a request for
information:

(@) ¥ When a person etherthan-a-party-subjectto-the-terms-o0f49-2-
504(1{a)MCA; requests information or materials for which an individual right of
privacy has been asserted or might be asserted, erasserts-a-privacy-interest-in
information-or-materials-n-the-possession-of-the-department; the department Human
Rights Bureau will take—the—fenewng—steps—

pn#aey—nghts—and—wm—attempt—to contact the partles and prowde them an opportunlty

to
knew ob|ect to the release of thls |nformat|on

(b) If a-party-objects there is an objection to the release of the-charge-of
diserimination information, the department Human Rights Bureau will promptly retify
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both parties of the objection. The department will also advise the requesting person
thathe-orshe requestor hastenbusiess-daysfrom-thereceiptof-notice-of-the
department'srefusakin-which-to that the requestor may file a written request for

review of the objection to release department's-decision.
(c) Upon receipt of a written request for review, Fhe the department Human

Rights Bureau shall immediately refer a the request ferreview-under{2}b) to the
Hearings Bureau, and the Hearings Bureau shalt will promptly provide the parties an

opportunity to be heard regarding-the-internal-decision—under-hearings-bureau
procedures.

(i) A party that has provided information to the department about a nonparty
may assert a privacy interest on behalf of a nonparty.

(i) The Human Rights Bureau may assert an interest in delaying the release
of information until the completion of its informal investigation if the release of
information would threaten the |nteqr|tv ofa pendlnq mvesthatlon

4)(2) The department may restrict disclosure of information regarding
complaints alleging violations of federal law which are within the jurisdiction of the
department because of work sharing arrangements with federal agencies, pursuant
to provisions of federal law.

B)(3) All settlementand-coneiliation voluntary resolution agreements are

public information except to the extent that they relate to privacy interests protected
by law. A governmental entity does not have a privacy interest in any settlement or
conciliation agreement.

(4) A hearing officer's decision regarding the release of information is
considered the final agency decision for the purpose of judicial review pursuant to
the Montana Administrative Procedure Act.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-702, 49-2-501, 49-2-504, through 49-2-505, 49-2-506, 49-2-510, 49-3-315,
MCA

REASON: There is reasonable necessity to amend this rule in order to make the
process for requesting information clearer. As written, it only applies to third-party
requests for information. However, this rule has been applied to party requests for
information. Owen v. Billings Police Dep't, 331 Mont. 10,127 P.3d 1044 (2006).

24.8.212 INFORMAL INVESTIGATION BY THE DEPARTMENT (1) The
department's Human Rights Bureau has the authority to gather sufficient information
to allow a thorough scrutiny of the circumstances surrounding complaints of
discrimination through an informal investigation. The investigation shall be
conducted in a fair and impartial manner. The department Human Rights Bureau
will rermally utilize methods such as written information requests and telephone and
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personal interviews to obtaln |nformat|on in the course of the informal mvestlgatlon—

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-203 49-2-205, 49-2-504, 49-2-506;-anrd-49-2-509 49-3-315, MCA

REASON: There is reasonable necessity to amend this rule to emphasize the scope
of the investigation as set out in Montana Human Rights Comm. v. City of Billings,
199 Mont. 434, 649 P.2d 1238 (1982). Additionally, the department is proposing that
the rule emphasize the informal nature of the investigation, thereby removing
language that indicates that the Human Rights Bureau conducts depositions. The
Human Rights Bureau's investigation is not subject to either the Montana Rules of
Civil Procedure or the Rules of Evidence. After the informal investigation is
complete, the charging party is afforded the opportunity to pursue his or her
complaint de novo (either in front of a district court or in front of the department's
Hearings Bureau). These hearings are subject to both the Montana Rules of Civil
Procedure and the Rules of Evidence.

24.8.216 EFFECT OF FAILURE TO COOPERATE WITH INVESTIGATION

(1) When a eharging-party-or-an-aggrieved party refuses to comply with a
request by the department Human Rights Bureau for information or evidence

reasonably necessary for the |nvest|gat|on eene#tanen—ephﬂgaﬂen—ef—the—eemelalm—

prewdewmhm—the—tmqe—speemed—the—depanan{ the Human quhts Bureau may

take ene-or-more either or both of the following actions to complete its investigative
responsibilities:

(a) request the commissioner to issue a subpoena; and

(b) draw an adverse inference against respendent the unresponsive party as

to the eV|dence sought—#—respendent—wﬂ#e#ly—faﬂs%e—ere@aee—m#eﬂmanaq—and

AUTH: 49-2-204, 49-3-106, MCA

IMP: 49-2-504, 49-3-315, MCA
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REASON: There is reasonable necessity to amend this rule so that the provisions
regarding failure to cooperate apply equally to both charging parties and
respondents.

24.8.220 FINDING OF REASONABLE CAUSE OR NO REASONABLE
CAUSE AND FINAL INVESTIGATIVE REPORT (1) Within 120 days (for cases filed
pursuant to 49-2-305, MCA) or 180 days (for all other cases, pursuant to 49-2-504(4)
49-2-504, MCA), the department Human Rights Bureau will conclude its informal
investigation by issuing a written finding in a final investigative report. The finding
will include a brief statement of the reasons for the department's Human Rights
Bureau's conclusions and will be mailed to all parties.

(a) If any or all of the allegations of discrimination contained in the complaint
are supported by a preponderance of the evidence, the department Human Rights
Bureau will issue a finding of reasonable cause and the complaint will be certified for
hearing, pursuant to 49-2-505, MCA.

(b) If none of the allegations of discrimination in the complaint are net
supported by a preponderance of the evidence, if the Human Rights Bureau
determines that the complaint is untimely, or if the department Human Rights Bureau
determines that it lacks jurisdiction over the complaint, the department will issue a
finding of no reasonable cause. A finding of no reasonable cause will be
accompanied by a notice of dismissal and right to sue in accordance with ARM
24.8.403. After a receipt of a notice of dismissal and right to sue, a charging party
may continue the administrative process by filing objections with the commission or
discontinue the administrative process and commence proceedings in district court
as provided in 49-2-511, MCA.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-305, 49-2-504, 49-2-505, 49-2-506,-49-2-504 49-2-511, 49-3-315, MCA

REASON: There is reasonable necessity to amend this rule so that it conforms to
the language of the statute. A complaint of discrimination may contain several
different allegations of discrimination (e.g., failure to hire, retaliation). When the
Human Rights Bureau concludes that there is reasonable cause to believe that a
preponderance of the evidence supports some or all of the charging party's
allegations of discrimination, the statute states that the Human Rights Bureau shall
certify the "complaint." Mont. Code Ann. 49-2-504(7)(c). The statute does not give
the Human Rights Bureau the discretion to separate a complaint by allegation when
it prepares to certify that complaint for hearing.

24.8.301 CONGCIHATHON-AND SETTLEMENT VOLUNTARY RESOLUTION
AGREEMENTS (1) Atany-time-during-the-complaintprocess-the department The

Human Rights Bureau may undertake efforts to achieve a voluntary resolution of the
case through-mediation-efforts with the parties. Any voluntary resolution of the
complaint agreed to by the parties before the Human Rights Bureau beqins its
informal investigation is referred to as a mediation agreement. Any voluntary
resolution of a complaint agreed to by the parties after the investigation has begun
and before the department Human Rights Bureau issues a finding on the merits of
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the claim is referred to as a settlement agreement. Any voluntary resolution agreed
to after the department Human Rights Bureau issues a reasonable cause finding is
referred to as a conciliation agreement.

(2) Any settlement-or-coneiliation voluntary resolution agreement reached
while the complaint is pending in the administrative process, whether mediated by
the department Human Rights Bureau or agreed to by the parties independently, is
subject to the provisions of this rule.

2)(3) If the department Human Rights Bureau issues a reasonable cause
finding, it shall attempt to resolve the case through conciliation. During conciliation,
the department Human Rights Bureau may require affirmative relief provisions to
eliminate the discriminatory practice confirmed in the informal investigation. Such
affirmative relief provisions may include any remedy which could be ordered by the
department Hearings Bureau after-hearing. If the-departmentdetermines-that
conciliation is not possible, the department Human Rights Bureau shall inform the
parties in writing that the conciliation period is concluded and set certify the case for
hearing, pursuant to 49-2-505, MCA.

3)}(4) No statement made by any party in the course of a-settlement-or

coneiliation-offer voluntary resolution discussions;-e+i-any-oral-orwritten-discussion

coneerning-conciliation; will be admissible in any hearing held concerning the
complaint except as provided for by Rule 408, M.R.Evid. Agreement to a settement

or-conceiliation voluntary resolution of a case does not necessarily constitute an
admission of violation of any law by the respondent.

4)(5) A settlementerconeiliation voluntary resolution agreement reached by
the parties must be in writing, signed by the parties, and approved by the

department Human Rights Bureau. Upen-approval-ef-a-settlement-orconeiliation

agreementthe-departmentshall-dismissthe-case: Dismissal of a case based on a
settlement-erconeiliation voluntary resolution agreement shall constitute the end of

the administrative process.

5)(6) A settlement-erconeiliation voluntary resolution agreement may
include terms for monitoring compliance with the agreement, not to extend beyond
one year from the date of the agreement.

6)}(7) The parties must inform the department Human Rights Bureau of all
terms of any settlementerceneiliation voluntary resolution agreement entered into
while the complaint is pending in the administrative process. In addition, the parties
must inform the department Human Rights Bureau of all terms of any eeneciliation
agreement voluntary resolution entered into after the-department-or-the-commission
has-issued a final agency decision has been issued erder.

€H(8) The department Human Rights Bureau may refuse to approve a
settlement voluntary resolution agreement which does not resolve all allegations or
remedies for all persons or groups affected by the alleged discrimination.
Alternatively, the department Human Rights Bureau may treat a settlement-or
coneiliation voluntary resolution agreement which does not resolve all allegations or
remedies for all persons or groups affected by the alleged discrimination as a
withdrawal in accordance with ARM 24.8.401, and may initiate the complaint as a
commissioner complaint for further proceedings.

8)}(9) A conciliation agreement may be enforced by the commissioner, the
Human Rights Bureau, or by any party in the same manner as a final order of the
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department by seeking appropriate orders in the district court, pursuant to 49-2-508,
MCA.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-2-505, 49-2-508, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule in response to
confusion expressed by parties participating in the process. The changes clarify that
there are three different stages of voluntary resolutions that are possible during the
informal investigation and the role of the Human Rights Bureau is different at alll
three stages.

24.8.401 WITHDRAWAL OF COMPLAINT DURING THE INFORMAL
INVESTIGATION (1) Any person who has filed a complaint with the department
Human Rights Bureau or any person on whose behalf a complaint has been filed
may make a request in writing that the complaint be withdrawn. This request may
be made at any time during-the-administrativeprocess before a finding is issued and
must be approved by the Human Rights Bureau. Upon approval by the department
Human Rights Bureau, withdrawal of a complaint completes the administrative
process.

(2) remains the same.

(3) The department Human Rights Bureau shall may dismiss the complaint
upon receipt of a written request for withdrawal of a complaint and approval of that
request, except for those parts which the commissioner may initiate as a
commissioner complaint.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-210, 49-2-501, 49-2-504, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule to clarify that the
Human Rights Bureau only has the authority to dismiss or consider the dismissal of
complaint before it issues a finding and further, that the Human Rights Bureau's
authority to dismiss is discretionary.

24.8.403 DISMISSAL BY THE BERPARTMENT HUMAN RIGHTS BUREAU

(1) The department Human Rights Bureau shall conclude the department's
administrative proceedings and issue a notice of dismissal and right to sue if:

(a) the department Human Rights Bureau determines that it lacks jurisdiction
or the statutory authorltv to mvesthate over the aIIegatlons of the complalnt or

te}(b) the department Human Rights Bureau determines that the allegations
of the complaint are not supported by a preponderance of the ewdence—er
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(2) remains the same.

3 : laintis filed-the d . :

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-509 49-2-504, 49-2-511, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule to remove language that
indicates that the Human Rights Bureau has the ability to determine that neither the
Hearings Bureau nor the commission could conduct a hearing on a complaint within
12 months. The amendments also remove language that suggests that the statutory
deadlines in the Montana Human Rights Act/Governmental Code of Fair Practices
are tolled when a charging party chooses to file in a district court setting. The
department does not have the authority to toll the statute by rule.

24.8.410 NOTICE OF DISMISSAL AND RIGHT TO SUE:-OBJECHONS TO
DISMISSALS (1) remains the same.

(2) Each notice of dismissal and right to sue issued by the department
Human Rights Bureau shall be issued to all parties by eertified mail erpersoenal

delivery and shall set forth the following information:
(a) through (e) remain the same.

2 1 ot : have iurisdict i hich

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-509 49-2-504, 49-2-511, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule to remove language that
requires certified or personal delivery for the notice of dismissal and right to sue.
Changes to the legislation provide a charging party with an allotted amount of time
"after the issuance" of the documents. It no longer reads "after the receipt” and
therefore there is no reason to keep track of when the documents are received.
Additionally, the amendments remove language that suggests that the statutory
deadline in the Montana Human Rights Act/Governmental Code of Fair Practices are
tolled when a charging party chooses to file in a district court setting. The
department does not have the authority to toll the statute by rule.
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24.9.101 ORGANIZATION OF THE HUMAN RIGHTS COMMISSION

(1) and (2) remaln the same.

AUTH: 2-15-1706 2-4-201, 49-2-204, 49-3-106, MCA
IMP: 2-4-201, 49-2-501, threugh 49-2-505, 49-2-510, 49-5-511, 49-3-315, MCA

24.9.102 RESPONSIBILITIES OF THE DEPARTMENT OF LABOR AND
INDUSTRY AND THE COMMISSION (1) For alt complaints of discrimination filed

be#eFe—t]uty—l—LQQJ—the—eemm%en—has W|th the department the Human quhts
Department—ef—lzabeeand—tndustpy WI|| conduct the |nformal mvesthatlon |nto the

allegations contained in the complaint. The Hearings Bureau will conduct contested

case proceedlnqs The commission has—delegated—the—heanng—temeﬂen—te—the

erdem—made—ﬂnal—by—e%deeef—the—eemnms&en WI|| conduct |nformal hearlnqs on

objections to the dismissal of complaints by the Human Rights Bureau and appeals
of Hearings Bureau decisions.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-201, 49-2-204, 49-2-501, through 49-2-504, 49-2-505, 49-5-506, 49-2-510,
49-5-511, 49-3-315, MCA

24.9.103 COMMISSION MEETINGS: -- QUORUM;: AND DECISION
MAKING AUTHORITY (1)) The commission shall meet six times per year or upon

call of the chairperson, or at the written request of at least three members, the time
or place to be designated by the person calling the meeting.
Qb} A majonty of the membershlp constltutes a quorum to do busmess A

€}(2) The department shall provide a staff member to act as secretary of the
commission. The staff member will keep general minutes of all commission
meetings whether in person or by telephone conference call as a public record.
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2(3) A single commission member may issue an order in a eontested-case
proceeding before the commission which is of a purely procedural nature. For
example, a single member of the commission may sign an order regarding a briefing
schedule, or an order extending the time in which a party may file exceptions when
both parties stipulate that such may be done.

(4) At the commission's discretion, it may choose to meet via electronic
telecast that is available to the public.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-201; 49-2-204, 49-2-205, 49-2-502; 49-2-505, 49-2-511, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule to clarify for the
participants and the public that the commission is only in session every other month.
Additionally, the rule change provides for meetings via electronic telecast. This
would only be in cases where there is no request for oral argument and no request
regarding the introduction of new evidence. This will save the state of Montana's
resources.

24.9.104 LIBERAL CONSTRUCTION;: -- EFFECT OF PARTIAL INVALIDITY

(1) and (2) remain the same.

(3) In construing the provisions of the act and, the code, and the rules, the
commission will refer to federal civil rights ease law and guidance where it is both
useful and appropriate and does not conflict with the purposes and intentions of
state law.

(4) through (7) remain the same.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-205, 49-2-501, 49-2-504, 49-2-505, 49-3-304, 49-3-305, 49-3-307,
49-3-308, 49-3-315, MCA

24.9.105 DEFINITIONS The following definitions apply throughout this

chapter:
(1) remains the same.
(2) "Charging party" means a person who files a complaint with the Human

nghts Bureau of the Department of Labor and Industry Geeeemelarnts—ﬁled—en—er

(3) through (5) remain the same.

(6) "Notice of dismissal and right to sue" means a document provided to the
charging party by the Human Rights Bureau indicating that the charging party has
completed the department's administrative process and can file a discrimination
action in district court pursuant to 49-2-511, MCA.

0] "Respondent" means any person against whom a complaint is filed.
@(_) Person means a person as defrned in 49 2- 101 MCA
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AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-101, 49-2-501, 49-2-509 49-2-511, 49-3-101, 49-3-312 49-3-315, MCA

5. The rules proposed to be amended and transferred provide as follows,
stricken material interlined, new material underlined:

24.9.1701 (24.9.109) PURPOSE AND SCOPE OF RULES (1) The purpose
of the rules in this subchapter is to set forth the procedures the commission will
follow for hearing party objections to the dismissal of eases complaints under 49-2-
599{4—) 49 2- 511 MCA and appeals of flnal orders under 49- 2 505{4—) MCA These

(2) and (3) remain the same.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-205, 49-2-501, 49-2-504, 49-2-505, 49-2-509 49-2-511
49-3-315, MCA

24.9.1703 (24.9.111) DOCUMENT FORMAT, FILING, AND SERVICE

(1) All documents, pleadings, and papers to be filed shall be eight and one-
half inches by eleven inches (8¥2" x 11") in size, standard quality, opaque, unglazed
paper, with a minimum 50% recycled content, of which least 10% shall be
postconsumer waste, and in 12-point font or larger, double-spaced, and clearly
legible. Exhibits or other documents shall be reproduced in like size unless the
original exhibit is required. The commission may require the reproduction of an
oversized demonstrative or other exhibit in a size appropriate for the record.

(2) The place of filing is the offices of the Human Rights Bureau, Department
of Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728. The offices
are located at 616-Helera-Avenue,-Suite-302-Steambeat Bleek 1625 11th Avenue,
Helena, Montana. The telephone number is (406) 444-2884; fax (406) 444-2798;
TTY (406) 444-0532.

(3) through (6) remain the same.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-106, 49-2-204, 49-2-505 49-2-511, 49-2-509 49-3-315, MCA

24.9.1704 (24.9.113) TIME (1) In accordance with Rule 6(a) of the
Montana Rules of Civil Procedure, in computing any period of time for acts required
by any of the commission's rules, the day of the act, event, or default after which the
designated period of time begins to run is not included. The last day of the period so
computed is included unless it is a Saturday, Sunday, legal holiday, or the
department offices are closed on such day. In that event, the period runs until the
end of the next day when the department offices are open which is not one of the
aforementioned days. When the period of time prescribed or allowed is less than 11
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days, |ntermed|ate Saturdays Sundays, and holidays are excluded in computation.

(2) remains the same.

(3) Except as to dates fixed by statute and not subject to modification, the
commission may enlarge the time to perform an act. In accordance with Rule 6(b) of
the Montana Rules of Civil Procedure the time may be enlarged for good cause

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-505;-49-2-509 49-2-511, 49-3-315, MCA

24.9.1705 (24.9.115) JURISDICTION TO CONSIDER JURISDICTION

(1) The commission shall, at all times, have jurisdiction to determine the
jurisdiction of the commission and-the-department over any particular contested
case. In such situations the rules of procedure of the commission shall apply, and
guestions of jurisdiction may be resolved by rulings and orders based upon the
pleadings or after a hearing, as required to suit the circumstances of the case.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-505;-49-2-509 49-2-511, 49-3-315, MCA

24.9.1711 (24.9.117) DISQUALIFICATION OF A MEMBER OF THE
COMMISSION (1) through (5) remain the same.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-611, 49-2-204, 49-2-205 49-2-505;-49-2-509 49-3-315, MCA

24.9.1712 (24.9.119) EX PARTE COMMUNICATIONS (1) remains the
same.

(2) "Ex parte communication” means the act of a party to-a-centested-case;
any-employee-of-the-department, any person having an interest in the outcome of a
contested case, or any other person not authorized by law, communicating with a
member of the commission regarding the merits of any contested case.
Communications which do not constitute discussions or information regarding an
issue of fact or law in a contested case, such as discussions of enlargements of
time, scheduling, administrative matters, and/or questions of procedure do not
constitute ex parte communications.

(3) The commission may consult with ary-persen-net-a-party-to-the-pending
matter—orwith the department regarding the interpretation of a point of law.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-613, 49-2-204, 49-2-505;-49-2-509 49-2-511, 49-3-315, MCA
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REASON: There is reasonable necessity to amend the rule in order to clarify a
conflict between section (2) and section (3) with regard to the commission
communicating with the department on points of law.

24.9.1714 (24.9.121) OBJECTIONS TO DISMISSAL OF COMPLAINT OR
REFUSALTO DISMISS COMPLAINT (1) A party who is dissatisfied with a

department decision to dismiss a complaint ertorefuse-to-dismiss-a-complaint
pursuantte-49-2-509,-MCA; may seek commission review of the decision by filing a
written objection within 14 days after the decision-is-served issuance of the notice of
dismissal. Briefs-are-netrequired-

(2) A party who makes an objection and wishes to file a supporting brief must
file and serve an original and six copies of the brief within five days of filing the
objection. Any opposing party who wishes to file an answer brief must file and serve
an original and six copies of the brief within ten days of service of the initial brief. A
party making an objection who wishes to file a reply brief must file and serve an
original and six copies of the brief within ten days of service of an answer brief. If a
party making an objection does not file a supporting brief, any opposing party may
requestpermissionfrom-the-commission-te file a brief in opposition to the objection.

{2 Briefs on objections to the dismissal of errefusalto-dismiss a complaint
may not exceed ten pages in length and comply with the formatting requirements set
forth in ARM 24.9.111. Each party's brief should provide attach copies of any
specific exhibits from-therecord which the party believes are essential ferthe
commissionto-read in the commission's consideration of the matter.

(3) Requests for oral argument must be made in writing at the time of filing
the first brief of each party. If the request is contained in a brief, the caption should
indicate that oral argument is requested. If a request for oral argument is timely
made, ten minutes for each party will be reserved for oral argument during the
commission meeting at which the objection will be considered.

3)}(4) The objection will be considered at the next commission meeting after
conclusion of the briefing schedule. Consideration of the objection will be based
upon the written record unless oral argument is requested by a party and authorized
by the commission. The commission may request that the parties present oral
argument.

(5) The commission will review an objection to the Human Rights Bureau's
decision to dismiss a complaint under an abuse of discretion standard.

4)(6) If the commission sustains the-ebjections an objection to the dismissal
of a complaint, it will reopen the case by remanding it to the department.

(a) and (b) remain the same.

B)(7) If the commission affirms the dismissal of a complaint ersustains-the
objections-to-arefusal-of the-department-to-dismiss-a-complaint, it will notify the
parties of its decision in writing within seven days. The charging party willthave has
90 days after receipt of the commission's order affirming the dismissal of a complaint

to petition-the file the complalnt in the appropriate district court #epapprepnafee—ltehef
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AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-509 49-2-511, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule to remove language that
suggests that the statutory deadlines in the Montana Human Rights
Act/Governmental Code of Fair Practices are tolled when a charging party chooses
to file in a district court setting. The department does not have the authority to toll
the statute by rule.

24.9.1717 (24.9.123) APPEAL OF FINAL ORBERS OF THE DEPARTMENT
HEARING OFFICER DECISIONS (1) Following entry of a final-erder hearing officer
decision that resolves the complaint aftera-contested-case-hearing, pursuant to
49-2-505, MCA, parties shall have the opportunity to file an appeal, present briefs,
and present oral argument to the commission as provided in this rule.

(2) A party that wants to appeal shall provide notice of appeal to the
commission;-the-department; and all parties within ten-business 14 days of s
receiptof-the-final-erder the issuance of the notice of the hearing officer decision. All
appellants shall submit an original (or original copy) and six copies of all
submissions for the record unless otherwise directed by the commission.

(3) All briefing must conform to the commission's formatting requirements set
forth in ARM 24.9.111. A brief on appeal of a hearing officer decision may not
exceed 20 pages in length.

2)(4) The commission may reject or modify the conclusions of law and
interpretations of administrative rules in the final-erder hearing officer decision but

may not reject or modify the findings of fact unless the commission first reviews the
complete record and states with particularity in the order that the findings of fact
were not based upon competent substantial evidence or that the proceedings on
WhICh the flndlngs were based did not comply with essential requwements of Iaw

(a) A party asserting that a finding of fact is clearly erroneous must identify
the specific finding that is in error and then cite to the portion or portions of the
record that support the party's assertion that the finding is erroneous.

(b) A party asserting that a damage award is clearly erroneous must point out
the findings that are in error and then cite to the portion or portions of the record that
support a different calculation of the damages. If a party is asserting an alternative
amount for monetary relief, the proposed amount and its method of computation
must be set out in the supporting brief and supported by citations to the record. The
commission may deny an appeal on the issue of damages if a party fails to specify
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the amount of damages sought or if a party fails to support that amount with
references to the record.

(c) The commission may grant all relief permitted by 49-2-506, MCA,
including full affirmative relief.

&)(5) Unless all parties stipulate otherwise, a party filing an appeal requiring
commission review of the complete record; must file six copies of all contested case
prehearing submissions, hearing exhibits, a transcript of the hearing, all posthearing
submissions, and the final-erder hearing officer decision.

b} A party filing an appeal not requiring commission review of the complete
record must file six copies of all portions of the contested case record, including the
final-order hearing officer decision, required for the commission's review of the
appeal.

(3}(_) If an appellant does not |ntend to f|Ie a transcrlpt of the heanng (er—#

appellant must f|le and serve the—appeal— a supportlng brlef and the portlons of the
record required for commission review of the appeal within 20 days of service of the
final-order appealing party's notice of appeal. Any opposing party must file and
serve an answer brief within ten days of service of the appeal-and-supporting brief
supporting the appeal. The appellant must file and serve any reply brief within ten
days of service of the answer brief.

&)(7) If an appellant intends for the commission to review a transcript, and a
transcript of the hearing has not been prepared and-filed prior to issuance of the finral
order hearing officer decision, the appellant must file a notice of intent to file an
appeat a transcript with the notice of appeal stating that commission review of a

transcript of the hearing is required.

(@) and (b) remain the same.

(c) The appellant must file the-appeal; a supporting brief and the record
within 20 days of the date of filing the transcript. Any opposing party must file and
serve an answer brief within ten days of service of the appealand supporting brief.
The appellant must file and serve any reply brief within ten days of service of the
answer brief.

{6)(8) Except upon stipulation of all parties, a transcript shall be prepared by
an impartial person with no affiliation to any party and with no interest in the outcome
of the contested case. A transcript shall be a verbatim and complete account of all
proceedings on the record of the hearing and shall be in the form commonly
accepted by the courts of record of this state. The preparer of a transcript shall
certify that the transcript is a complete and accurate account of the stenographic or
electronic recording of the hearing and that the preparer has no affiliation with any
party and has no interest in the outcome of the contested case.

£A(9) If an appellant fails to file a brief in support of the appeal within the time
provided by this rule, or within any extension of time granted, any opposing party
may move to strike the appeal. If an opposing party fails to file a brief in opposition
to appeal within the time provided by this rule, or within any extension of time
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granted, that party will not be heard at oral argument except by permission or at the
request of the commission.

8)}(10) When a party has timely filed an appeal of a final-erder hearing officer
decision and has timely filed a supporting brief, the commission will fix a date, not
later than 120 days from the notice of appeal, to provide the parties an opportunity to
present oral argument to the commission. Each party is allowed a total of one-half
hour of argument before the commission, including cross-appeals. Oral argument
may be waived by the parties, except where it is requested by the commission.

9)(11) Fhe-chair A member of the commission;-his-er-her-desighee,-ora
hearing-officerappeointed-by-the-cemmission may consider procedural motions and
enter procedural orders as necessary for commission review.

10)(12) Fhe-commissionmay-appeirta A member of the commission ferthe

purpose-of-conducting may conduct a prehearing conference prior to the
commission's consideration of the appeal.

(13) The commission shall render a decision which affirms, rejects, modifies,
and/or remands the hearing officer decision within 90 days of the hearing of the
appeal. The final decision of the commission is the final agency decision.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-505, 49-2-506, 49-2-511, 49-3-315, MCA

REASON: There is reasonable necessity to amend the rule in order to clarify the
arguments and information that are necessary for proper application of the standard
of review when a party that chooses to appeal the hearing officer decision.

24.9.1718 (24.9.125) COMMISSION HEARINGS FO-CONSIDERAPPEALS

(1) On the date fixed by the commission for oral argument upen-the-appeal-of
a-party, a quorum of the commission shall heareralargument consider objections to
dismissals by the Human Rights Bureau and appeals of hearing officer decisions.

(2) Any Upon motion of the commission, any member of the commission who

is absent at the presentation of oral argument may participate in deliberations and
the entry of a final decision or order of the commission if he or she, where required,
reviews the complete record of the contested case, including a recording or
transcript of the oral argument of the parties.

(3) At the time of oral argument, and subject to the rule of the commission
chair, any member of the commission may pose questions to a party; or his or her
representatlves

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-505 49-2-511, 49-3-315, MCA

6. The proposed new rules provide as follows:
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NEW RULE | JURISDICTION TO CONSIDER JURISDICTION (1) The
Hearings Bureau shall, at all times, have jurisdiction to determine the jurisdiction of
the department over any particular contested case. In such situations the rules of
procedure of the Hearings Bureau shall apply, and questions of jurisdiction may be
resolved by rulings and orders based upon the pleadings or after a hearing, as
required to suit the circumstances of the case.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE Il INCORPORATION OF OTHER PROCEDURAL RULES BY
REFERENCE (1) To the extent these rules do not provide for or specify
procedures, the Hearings Bureau adopts and applies the Montana Rules of Civil
Procedure and Montana Rules of Evidence. This adoption excludes references to
jury trials, issuance of subpoenas by attorneys, and other exclusively judicial
features.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-612, 49-2-505, 49-3-315, MCA

NEW RULE Il REPRESENTATION IN A CONTESTED CASE
PROCEEDING (1) All parties before the Hearings Bureau have the right to be
represented by an attorney of their choice.

(2) The Hearings Bureau will not provide counsel for parties or provide funds
for the payment of counsel.

(3) The department may appear in any contested case for the limited
purpose of representing the interests of the public.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE IV_APPOINTMENT AND AUTHORITY OF HEARING OFFICER

(1) Contested cases will be presided over and heard by a hearing officer
appointed by name in the initial notice of hearing issued by the Hearings Bureau.

(2) The hearing officer has general authority to regulate the course of
contested cases, and may exercise those powers and authority provided by 2-4-611,
MCA, including all powers and authority provided or implied by law.

(3) The hearing officer may establish prehearing and hearing dates and
procedures, rule upon procedural petitions and motions, make procedural rulings
and orders which appear necessary from the record, and otherwise regulate the
conduct and adjudication of contested cases as provided by law.

(4) No ruling, order, decision, or exercise of the power and authority of a
hearing officer is reviewable by the commission prior to the entry of the hearing
officer's decision that resolves the complaint, except as otherwise provided in these
rules or unless a manifest and irreparable injustice would result.
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(5) The authority of a hearing officer terminates upon the entry of a decision
on the merits unless the commission further delegates authority for other
proceedings or exercise of authority.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-611, 49-2-505, 49-3-315, MCA

NEW RULE V DISQUALIFICATION OF A HEARING OFFICER (1) A party
may disqualify a hearing officer from presiding over any matter governed by these
rules only upon an affirmative showing, made in good faith, of personal bias, a lack
of independence, disqualification by law, or other ground for disqualification allowed
by law.

(2) A party seeking to disqualify a hearing officer may do so only upon the
filing of a motion which is supported by a sufficient affidavit showing the particular
facts and matters which constitute good cause for disqualification under (1). The
party must file the motion and affidavit no later than 30 days after that party has
notice of the assigned presiding hearing officer.

(3) Following the filing of a motion and affidavit of disqualification and a
reasonable period of time for an opposing party to comment upon it, the bureau chief
of the Hearings Bureau or his or her designee shall either enter an order of recusal
or decline disqualification. That order must specify the particular facts and grounds
upon which it is based.

(4) When disqualification is declined, a party objecting to the ruling must
petition the commission for an order of disqualification within ten days following the
date of the order declining disqualification. If no such petition is filed, the order is not
appealable to the commission.

(5) A hearing officer may make an order or give a notice of recusal or self-
disqualification at any time.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-611, 49-2-505, 49-3-315, MCA

NEW RULE VI EX PARTE CONSULTATIONS (1) A presiding hearing
officer may not participate in or initiate any ex parte consultation, as defined in (2),
on the merits of a matter with any party or the department.

(2) "Ex parte communication" means the communication with the presiding
hearing officer by any person having interest in the outcome of the contested case
proceeding regarding the merits of the case without notice or argument by any
person adversely interested. A hearing officer may engage in communication
concerning administrative or procedural matters where necessary under the
circumstances and which does not adversely affect the substantial rights of a party.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-613, 49-2-505, 49-3-315, MCA
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NEW RULE VII CONTESTED CASE RECORD (1) The record in a
contested case shall include all documents listed in the Hearings Bureau docket,
including without limitation:

(a) all pleadings, motions, intermediate rulings;

(b) all evidence received or considered, including a stenographic record of
oral proceedings when requested by a party;

(c) a statement of matters officially noticed,;

(d) questions and offers of proof, objections and rulings thereon;

(e) proposed findings and exceptions; and

(H any decision, opinion, or report by the hearing officer presiding at the
hearing.

(2) The hearing will be recorded electronically unless a party requests a
stenographic record. The cost of the transcription shall be paid by the requesting
party. If provided, an original transcript shall be included in the record of the
contested case.

(3) If an electronic recording of any hearing or proceeding is defective or
cannot be transcribed, the hearing officer may reconstruct the record or the parties
may reconstruct the record by stipulation.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-614, 49-2-505, 49-3-315, MCA

NEW RULE VIII PLACE OF HEARING (1) The hearing officer shall hold
contested case hearings in the county where the unlawful conduct is alleged to have
occurred, unless a party requests a change of venue for good cause shown. The
hearing officer may change venue for the hearing of a contested case upon the entry
of a default against a respondent, to expedite hearing, or otherwise to provide for a
fair hearing upon good cause which appears of record.

(2) The hearing officer may require a party to make arrangements for a
suitable place of hearing and bear the cost of facilities to conduct the hearing.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE IX FORMAL PROCEEDINGS (1) All contested case
proceedings shall be formal unless informal proceedings or disposition under
2-4-604, MCA, are permitted by stipulation of the parties, agreed settlement, consent
order, or default.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-603, 2-4-604, 2-4-612, 49-2-505, 49-3-315, MCA

NEW RULE X INFORMAL PROCEEDINGS (1) Informal proceedings may
be conducted where the parties to a contested case jointly waive a formal
proceeding, where the default of a party is entered, or where informal proceedings
are appropriate following the imposition of sanctions upon a party.
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(2) When informal proceedings are used, the hearing officer shall give parties
an opportunity to present evidence at a convenient time and place, using fair
procedures.

(3) During informal proceedings, the hearing officer may receive and
consider evidence of a type commonly relied upon by reasonably prudent persons in
the conduct of their affairs, but may not receive or consider evidence which is
irrelevant, immaterial, or unduly repetitious. Hearsay evidence may be received and
considered to supplement or explain other evidence, but such hearsay evidence
may not be considered to support a finding unless it would otherwise be admissible
under the Montana Rules of Evidence.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-604, 49-2-505, 49-3-315, MCA

NEW RULE XI DOCUMENT FORMAT, FILING, AND SERVICE (1) All
documents, pleadings, and papers to be filed shall be eight and one-half inches by
eleven inches (8%2" x 11") in size, standard quality, opaque, unglazed paper, with a
minimum 50% recycled content, of which at least 10% shall be postconsumer waste,
and be printed on both sides (double sided). Exhibits or other documents shall be
reproduced in like size unless the original exhibit is required. A hearing officer may
require the reproduction of an oversized demonstrative or other exhibit in a size
appropriate for the record.

(2) The place of filing is the offices of the Hearings Bureau, Department of
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728, or during a
hearing, by personal delivery to the presiding hearing officer.

(3) Filing with the Hearings Bureau is effective upon actual receipt at the
offices of the department or by the hearing officer at the hearing and not upon
mailing.

(4) Copies of all submissions filed must be served upon all parties of record,
including intervenors or other parties allowed to appear for special purposes, and all
submissions must contain or be accompanied by a certificate of service showing
proof of the method of service and the date upon which such service was made.
Service of copies of submissions upon parties shall be made in accordance with the
Montana Rules of Civil Procedure and may be made by means of first class mail,
postage prepaid, unless the hearing officer designates another manner of service.

(5) The hearing officer may accept telephonic or oral filings of motions or
requests for procedural relief, subject to recording by means of minute entry, note, or
the subsequent filing of a true and accurate recording of such matters, upon fair and
timely notice to all parties of record.

(6) Filing of a facsimile copy of a document of no more than 20 pages, which
is an exact duplicate of the original, shall meet the filing requirements of these rules
only if the facsimile copy is followed within five days by filing of the original or original
copy of the document and required copies.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-106, 49-2-505, 49-3-315, MCA
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NEW RULE Xl APPEARANCE, DISMISSAL, AND DEFAULT (1) Answers
to complaints following the service of the notice of hearing are not required. The
contentions of the parties and fair notice of them to prepare for hearing shall be
developed through discovery and/or prehearing orders.

(2) Each party shall make its appearance in a contested case within 20 days
of the date on which service of the notice of hearing is made upon the party or his or
her legal representative. Appearance shall be in the form of a written notice
acknowledging service of certification, and a designation of the name, address, and
telephone number of the attorney for a party. If a party chooses not to be
represented by counsel, such fact shall be indicated in the written appearance. This
rule is subject to the provisions of 2-4-106, MCA, and Rule 4D of the Montana Rules
of Civil Procedure governing service by mail.

(3) In the event a party fails to appear, fails to comply with an order, fails to
prosecute or defend the case, fails to engage in discovery, or otherwise fails to do
an act required by law or these rules, the hearing officer may enter an appropriate
order terminating the contested case or limiting prosecution or defense of the
contested case. Such orders may include dismissal of a complaint, entry of default,
disposition by informal procedure, or entry of other appropriate orders.

(4) A party may be relieved of any of the sanctions provided in (3) upon a
showing of excusable neglect, good cause, and a good faith willingness to comply
with the further orders of the hearing officer or the commission. A party may request
such relief by the filing of a motion and supporting affidavit within ten days of the
entry of an order imposing such sanctions.

(5) Upon the entry of a default against a respondent, the hearing officer may
fix a date or procedures for informal disposition of the complaint. Upon the default,
the charging party must present evidence in support of the complaint and proof of
damages.

(6) Before the entry of an order of dismissal of a complaint, on any basis
other than a decision on the merits, in cases where the department has made a
reasonable cause determination, the hearing officer shall notify the department of
the proposed dismissal of the case in order to permit the department an opportunity
to intervene or seek redesignation for the limited purpose of obtaining the
appropriate affirmative relief.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-106, 2-4-603, 49-2-505, 49-3-315, MCA

NEW RULE XlII INTERVENTION AND LIMITED PARTICIPATION

(1) Intervention will be governed by the applicable rules of civil procedure,
except that there is no intervention of right once a case has been certified to the
Hearings Bureau for a contested case.

(2) The hearing officer may permit a party who does not seek to intervene as
of right to participate in a matter in a limited capacity, but not as a party. A person
who may not seek intervention as of right may be permitted to participate in a
contested case in a limited manner, such as a friend of the tribunal, where such
participation would not cause prejudice to a party, delay proceedings, or deny a fair
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hearing. In such instances, a limited participant shall not have the right to control
proceedings.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE XIV_CLASS ACTIONS (1) A complaint may be prosecuted as a
class action where the outcome of a contested case will affect a class of persons
and where a class action would otherwise be allowed under Rule 23 of the Montana
Rules of Civil Procedure.

(2) Class action applications, motions, and procedures following certification
of a contested case for hearing shall be governed by Rule 23 of the Montana Rules
of Civil Procedure and any Montana law governing class actions.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE XV _MOTIONS (1) Any party may seek relief in a contested
case by means of an appropriate motion. Motions shall clearly state the relief
sought by a party, the grounds and authority supporting the entry of an order
granting the motion, any prejudice which would result should the motion be denied,
and the precise relief desired. All motions which assert factual matters not of record
as the grounds for relief must be accompanied by affidavits or verified exhibits which
show the facts upon which the proposed relief is grounded. Each motion must be
supported by a brief or memorandum of law showing the moving party's entitlement
to relief as a matter of law.

(2) The hearing officer may deny any motion which is not supported by an
affidavit, where required, and which is not supported by a brief or memorandum of
law.

(3) Upon filing a motion, the moving party shall file its supporting brief and
any other supporting materials. Within ten days after service of that brief, the
opposing party shall file an answer brief and any other supporting materials. Within
ten days after the service of the answer brief, the moving party may file a reply brief
or other appropriate response.

(4) The failure of a moving party to file a brief in support of the motion may be
treated as an admission that the motion is without merit. The failure to file an
answer brief may be treated as an admission the motion is well taken and should be
granted. The filing of a reply brief by the movant is optional and failure to file one will
not subject the motion to summary ruling.

(5) The hearing officer may order live or telephonic oral argument upon a
motion on its own motion or that of a party. Oral argument on any motion, including
a motion for summary judgment, is waived unless requested by the moving party in
the moving party's brief in support of the motion or by the party responding to the
motion in the answer brief.

(6) At the discretion of the hearing officer, oral motions may be heard during
the course of a hearing or in extraordinary situations which do not result in prejudice
to a party.
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AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE XVI EVIDENCE (1) The evidence received and considered in
contested case proceedings shall conform to the Montana Rules of Evidence and
the provisions of 2-4-612, MCA, except as modified for informal proceedings under
2-4-603 and 2-4-604, MCA.

(2) Notice may be taken of judicially cognizable facts. In addition, notice may
be taken of generally recognized technical or scientific facts within the agency's
specialized knowledge. Parties shall be notified either before or during the hearing
or by reference in preliminary reports or otherwise of the material noticed, including
any staff memoranda or data. They shall be afforded an opportunity to contest the
material so noticed.

(3) Parties have the right to conduct cross-examination for a full and true
disclosure of facts, and other examination by way of examination beyond the scope
of direct, cross, or redirect examination shall be within the sound discretion of the
hearing officer or the commission.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-603, 2-4-604, 2-4-612, 49-2-505, 49-3-315, MCA

NEW RULE XVII DISCOVERY (1) The methods, scope, and procedures of
discovery are those governed and permitted by the Montana Rules of Civil
Procedure, recognizing that the hearing officer is not permitted by law to make an
award of attorney fees as a sanction for failure to make discovery.

(2) The hearing officer may fix the times, places, and methods of discovery
by conference, prehearing order, or otherwise, and may enter appropriate orders for
violations of orders fixing discovery procedures.

(3) Depositions, interrogatories and answers to them, requests for production
of documents and responses to them, and other discovery documents shall not be
filed with the Hearings Bureau without prior leave of the hearing officer.

(4) The use of depositions at hearing or in lieu of testimony by a witness shall
be governed by the Montana Rules of Civil Procedure. Where portions of a
deposition are necessary for consideration, the hearing officer may order the
preparation of excerpts of a deposition to avoid a bulky record or consideration of
irrelevant or prejudicial matter.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-602, 49-2-505, 49-3-315, MCA

NEW RULE XVIII AMENDMENT OF COMPLAINT (1) A charging party may
amend a complaint to cure defects or omissions, including procedural defects or
defects in verification, and to allege new facts and matters arising out of continuing
violation of law. A charging party may also amend a complaint where an
amendment is necessary to provide a respondent with fair notice of the allegations
of a party.
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(2) The allowance or denial of an amendment to a complaint shall be
governed by the provisions of 49-2-501, MCA, with respect to the time for filing
complaints except when the new material relates back to the filing of the original
complaint.

(3) The redesignation of a complaint pursuant to 49-2-201, MCA, on behalf of
the commissioner shall not, unless so specified, constitute the filing of a new
complaint but shall relate to the underlying complaint in a contested case as an
amendment to it.

(4) The charging party may amend the complaint only by leave of the hearing
officer or consent of an adverse party.

(5) A complaint may be amended by way of a prehearing order which
contains the contentions of the parties and which is substituted for pleadings in the
contested case.

(6) To the extent the amendment of pleadings is not otherwise addressed in
this rule, such amendments shall be governed by the provisions of Rule 15 of the
Montana Rules of Civil Procedure.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-501, 49-2-505, 49-3-315, MCA

NEW RULE XIX PREHEARING CONFERENCES AND ORDERS (1) The
hearing officer may hear contested cases based upon a prehearing order which
contains the full contentions of the parties as to fact and law, along with their claims
for relief. A prehearing order supersedes all prior pleadings in the contested case.

(2) The hearing officer may order preliminary prehearing conferences,
prehearing conferences, or other procedures as necessary to appropriately regulate
the conduct of the contested case proceeding.

(3) If a party fails to comply with an order to prepare a prehearing
memorandum or portions of one, or fails to participate in any prehearing conference
or proceeding, a hearing officer may impose sanctions upon that party by way of
dismissal of the complaint, default, limitation of evidence in support of or in defense
to a complaint, or otherwise.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-315, MCA

NEW RULE XX SUBPOENAS (1) The hearing officer may issue subpoenas
without a request or upon that of a party for the attendance of witnesses or
production of evidence. The procedure for service of subpoenas and payment of
fees shall conform to the manner provided in civil actions.

(2) The hearing officer may enter appropriate orders, as allowed by law, for
the failure of a person subject to the provisions of a subpoena to comply with its
terms.

(3) A party seeking to subpoena a state employee, including the Human
Rights Bureau investigator, must, as required by 26-2-507 and 26-2-515, MCA,
reimburse the department for regular pay and benefits paid to that state employee
for time spent answering the subpoena in advance of his or her appearance.
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AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-104, 2-4-602, 26-2-507, 26-2-515, 49-2-203, 49-2-505, 49-3-315, MCA

NEW RULE XXI HEARING (1) A contested case hearing shall be
conducted in the manner of civil actions before the district court, sitting without a
jury, and the hearing officer may enter appropriate orders during the course of the
hearing to assure the conduct of a fair hearing. The method and scope of the
presentation of evidence at hearing, as well as the conduct of the hearing, recesses,
and continuances, is within the sound discretion of the hearing officer.

(2) The hearing officer may enter appropriate orders to control the conduct of
the parties or their attorneys, including conduct which is disruptive or constitutes
contempt, and may recess, continue, or limit the course of hearing.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-612, 49-2-505, 49-3-315, MCA

NEW RULE XXII HEARING OFFICER DECISIONS (1) Following the close
of hearing or other proceeding which allows the parties an opportunity for hearing,
the hearing officer shall prepare a written hearing officer decision consisting of
findings of fact, conclusions of law, and recommended relief, if any. Findings of fact
must be based exclusively on the evidence and on matters officially noticed. Each
conclusion of law must be supported by authority or by a reasoned opinion. Copies
of the hearing officer decision shall be served upon all parties of record.

(2) A hearing officer may render an opinion of law in lieu of detailed
references to authority in the making of conclusions of law.

(3) Hearing officer decisions are indexed and available at the offices of both
the Human Rights Bureau and the Hearings Bureau and may also be accessed
through their respective web sites.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-621, 2-4-623, 49-2-505, 49-2-506, 49-3-315, MCA

NEW RULE XXIII NOTIFICATION OF ENTRY OF HEARING OFFICER
DECISION (1) Upon the entry of the hearing officer decision, the hearing officer
shall give the parties written notice of the entry of that order, including the date of
entry of the order and a notification of the rights of the parties to file exceptions to it
for review by the commission.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-621, 49-2-505, 49-3-315, MCA

7. The department and the commission propose the repeal of the following
rules:

24.8.405 DISMISSAL BY REQUEST OF A PARTY found at ARM page 24-
330.
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AUTH: 49-2-204, MCA
IMP: 49-2-305, 49-2-509, MCA

24.9.107 APPLICABILITY OF RULES found at ARM page 24-362.

AUTH: 49-2-204, 49-3-106, MCA
IMP: Title 49, ch. 2 and 3, MCA

24.9.210 AMENDMENT OF COMPLAINTS found at ARM page 24-365.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-501, 49-2-503, 49-2- 504, 49-2-505, MCA

24.9.212 CONFIDENTIALITY found at ARM page 24-365.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-2- 505, 49-3-307, 49-3-308, MCA

24.9.213 COMPLAINT; WITHDRAWAL OF COMPLAINT BY CHARGING
PARTY; REDESIGNATION OF COMPLAINT found at ARM page 24-366.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-603, 49-2-504, 49-3-307, MCA

24.9.218 COMPLAINT, COMMENCEMENT OF INVESTIGATION,
MEDIATION found at ARM page 24-368.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-603, 49-2-504, 49-3-307, MCA

24.9.219 INVESTIGATION found at ARM page 24-368.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-203, 49-2-504, 49-2-506, 49-3-307, 49-3-309, MCA

24.9.220 EMERGENCY ORDER found at ARM page 24-369.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-503, 49-3-306, MCA

24.9.221 INVESTIGATION; FAILURE TO COOPERATE WITH
INVESTIGATION found at ARM page 24-369.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-203, 49-2-504, 49-2-505, 49-3-307, 49-3-308, MCA
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24.9.222 INVESTIGATION; FAILURE OF CHARGING PARTY OR
AGGRIEVED PERSON TO COOPERATE OR KEEP THE DEPARTMENT
ADVISED OF CHANGES IN ADDRESS found at ARM page 24-370.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-2-509, 49-3-307, 49-3-312, MCA

24.9.223 INVESTIGATION; FAILURE TO PRODUCE EVIDENCE found at
ARM page 24-371.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-2-505, 49-3-307, 49-3-308, MCA

24.9.224 INVESTIGATION; FINDING OF REASONABLE CAUSE OR NO
REASONABLE CAUSE found at ARM page 24-372.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-3-307, MCA

24.9.225 PROCEDURE ON FINDING OF NO REASONABLE CAUSE found
at ARM page 24-372.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-2-505, 49-2-509, 49-3-307, 49-3-308, 49-3-312, MCA

24.9.226 CONCILIATION AND SETTLEMENT found at ARM page 24-372.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-504, 49-2-505, 49-3-307, 49-3-308, MCA

24.9.230 CERTIFICATION OF A CASE FOR HEARING found at ARM page
24-374.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-2-506, 49-3-308, 49-3-312, MCA

24.9.231 NOTICE OF CERTIFICATION FOR HEARING found at ARM page
24-374.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, 49-3-312, MCA

24.9.261 DISMISSAL OF COMPLAINT ALSO PENDING IN COURT found at
ARM page 24-387.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-501, 49-2-505, MCA
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24.9.262A ISSUANCE OF RIGHT TO SUE LETTER WHEN REQUESTED
BY A PARTY found at ARM page 24-387.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-509, 49-3-312, MCA

24.9.263 CONTENTS OF RIGHT TO SUE LETTER found at ARM page 24-
389.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-509, 49-3-312, MCA

24.9.264 EFFECT OF ISSUANCE OF RIGHT TO SUE LETTER found at
ARM page 24-389.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-509, 49-3-312, MCA

24.9.265 DOCUMENT FORMAT, FILING, SERVICE AND TIME found at
ARM page 24-391.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-106, 49-2-504, 49-2-509, 49-3-307, 49-3-312, MCA

24.9.301 PURPOSE AND SCOPE OF RULES found at ARM page 24-411.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.302 DEFINITIONS RELATING TO CONTESTED CASES found at ARM
page 24-411.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-611, 2-15-1706, 49-2-101, 49-2-201, 49-2-505, 49-3-101, 49-3-308, MCA

24.9.303 JURISDICTION TO CONSIDER JURISDICTION found at ARM
page 24-412.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.304 INCORPORATION OF OTHER PROCEDURAL RULES BY
REFERENCE found at ARM page 24-412.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-612, 49-2-505, 49-3-308, MCA
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24.9.305 PRESENTATION OF A CASE IN SUPPORT OF A COMPLAINT
found at ARM page 24-413.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-2-510, 49-3-308, MCA

24.9.306_APPOINTMENT AND AUTHORITY OF HEARING EXAMINER
found at ARM page 24-413.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-611, 49-2-505, 49-3-308, MCA

24.9.307 DISQUALIFICATION OF A HEARING EXAMINER OR MEMBER
OF THE COMMISSION found at ARM page 24-414.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-611, 49-2-505, 49-3-308, MCA

24.9.308 EX PARTE CONSULTATIONS found at ARM page 24-415.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-613, 49-2-505, 49-3-308, MCA

24.9.309 CONTESTED CASE RECORD found at ARM page 24-415.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-614, 49-2-505, 49-3-308, MCA

24.9.310 PLACE OF HEARING found at ARM page 24-416.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.311 FORMAL PROCEEDINGS found at ARM page 24-416.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-603, 2-4-604, 2-4-612, 49-2-505, 49-3-308, MCA

24.9.312 INFORMAL PROCEEDINGS found at ARM page 24-417.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-604, 49-2-505, 49-3-308, MCA

24.9.314 DOCUMENT FORMAT, FILING AND SERVICE found at ARM page
24-418.
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AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-106, 49-2-505, 49-3-308, MCA

24.9.316 _APPLICATION OF RULES AND UNREPRESENTED PARTIES
found at ARM page 24-421.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.317 APPEARANCE, DISMISSAL AND DEFAULT found at ARM page
24-421.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-106, 2-4-603, 49-2-505, 49-3-308, MCA

24.9.318 INTERVENTION found at ARM page 24-422.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.319 CLASS ACTIONS found at ARM page 24-423.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.320 MOTIONS found at ARM page 24-423.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.321 EVIDENCE found at ARM page 24-425.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-603, 2-4-604, 2-4-612, 49-2-505, 49-3-308, MCA

24.9.322 DISCOVERY found at ARM page 24-425.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-602, 49-2-505, 49-3-308, MCA

24.9.323 AMENDMENT OF COMPLAINT found at ARM page 24-427.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-501, 49-2-505, 49-3-304, 49-3-308, MCA

24.9.324 PREHEARING CONFERENCES AND ORDERS found at ARM
page 24-428.
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AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-505, 49-3-308, MCA

24.9.325 SUBPOENAS found at ARM page 24-429.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-104, 2-4-602, 49-2-203, 49-2-505, 49-3-308, MCA

24.9.326 HEARING found at ARM page 24-429.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-612, 49-2-505, 49-3-308, MCA

24.9.327 PROPOSED ORDERS found at ARM page 24-430.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-621, 49-2-505, 49-2-506, 49-2-507, 49-3-308, 49-3-309, 49-3-310, MCA

24.9.328 NOTIFICATION OF ENTRY OF PROPOSED ORDER found at
ARM page 24-430.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-621, 49-2-505, 49-3-308, MCA

24.9.401 PURPOSE AND SCOPE OF RULES found at ARM page 24-441.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-204, 49-3-106, MCA

24.9.402 CONSTRUCTION OF STATUTES AND RULES found at ARM
page 24-441.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-401, 49-2-402, 49-2-403, 49-3-105, MCA

24.9.403 FORM AND CONTENT OF PETITION found at ARM page 24-442.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-401, 49-3-105, MCA

24.9.404 FILING AND DOCKETING FOR HEARING found at ARM page 24-
442.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-204, 49-3-106, MCA
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24.9.405 APPOINTMENT OF HEARING EXAMINER AND AUTHORITY
found at ARM page 24-443.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-204, 49-3-106, MCA

24.9.406 _NOTICE found at ARM page 24-443.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-204, 49-3-106, MCA

24.9.407 PARTIES found at ARM page 24-444.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-204, 49-3-106, MCA

24.9.409 PREHEARING CONFERENCES found at ARM page 24-445.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-204, 49-3-106, MCA

24.9.410 NATURE OF HEARINGS found at ARM page 24-445.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 2-4-603, 2-4-604, 49-2-401, 49-3-105, MCA

24.9.411 PROPOSED ORDERS found at ARM page 24-445.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 2-4-621, 2-4-623, 49-2-401, 49-3-104, MCA

24.9.412 FINAL ORDERS found at ARM page 24-446.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 2-4-623, 49-2-401, 49-3-105, MCA

24.9.414 INCORPORATION OF OTHER RULES BY REFERENCE found at
ARM page 24-446.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 2-4-501, 49-2-401, 49-3-105, MCA

24.9.1719 DETERMINATION OF APPEALS found at ARM page 24-587.

AUTH: 49-2-204, 49-3-106, MCA
IMP: 49-2-204, 49-2-505, 49-2-506, MCA
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8. Concerned persons may present their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to: Marieke Beck, Agency Counsel, Office of Legal Services, Department
of Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728; by facsimile to
(406) 444-1394; or by e-mail to mabeck@mt.gov, and must be received no later than
5:00 p.m., November 7, 2008.

9. An electronic copy of this Notice of Public Hearing is available through the
department's web site at http://dli.mt.gov/events/calendar.asp, under the Calendar of
Events, Administrative Rules Hearings Section. The department strives to make the
electronic copy of this Notice of Public Hearing conform to the official version of the
Notice, as printed in the Montana Administrative Register, but advises all concerned
persons that in the event of a discrepancy between the official printed text of the
Notice and the electronic version of the Notice, only the official printed text will be
considered. In addition, although the department strives to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems, and that a person's difficulties in sending an e-mail do not excuse late
submission of comments.

10. The department and the commission each maintain a list of interested
persons who wish to receive notices of rulemaking actions proposed by this agency.
Persons who wish to have their name added to the list shall make a written request
that includes the name, e-mail, and mailing address of the person to receive notices
and specifies for which program or areas of law the person wishes to receive
notices. Notices will be sent by e-mail unless a mailing preference is noted in the
request. Such written request may be mailed or delivered to the Department of
Labor and Industry, attention: Mark Cadwallader, 1327 Lockey Avenue, P.O. Box
1728, Helena, Montana 59624-1728, faxed to the department at (406) 444-1394, e-
mailed to mcadwallader@mt.gov, or may be made by completing a request form at
any rules hearing held by the agency.

11. The bill sponsor notice requirements of 2-4-302, MCA, apply and have
been fulfilled. The bill sponsor was notified by U.S. mail on September 7, 2007.

12. The department's Hearings Bureau has been designated to preside over
and conduct this hearing.

/sl MARK CADWALLADER /sl KEITH KELLY

Mark Cadwallader Keith Kelly, Commissioner

Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY
/sl MARK CADWALLADER /s RYAN RUSCHE

Mark Cadwallader Ryan Rusche, Chair

Alternate Rule Reviewer Human Rights Commission

Certified to the Secretary of State September 29, 2008
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING ON
ARM 37.85.903 and 37.85.905 ) PROPOSED AMENDMENT
pertaining to general Medicaid )

services, physician-administered )

drugs )

TO: All Concerned Persons

1. On November 6, 2008, at 2:00 p.m., the Department of Public Health and
Human Services will hold a public hearing in the Wilderness Room of the Colonial
Building, at 2401 Colonial Drive, Helena, Montana, to consider the proposed
amendment of the above-stated rules.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact Department of Public Health and Human
Services no later than 5:00 p.m. on October 27, 2008, to advise us of the nature of
the accommodation that you need. Please contact Rhonda Lesofski, Department of
Public Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena
MT 59604-4210; telephone (406) 444-4094; fax (406) 444-1970; or e-mail
dphhslegal@mt.gov.

3. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

37.85.903 PHYSICIAN-ADMINISTERED DRUGS, DEFINITIONS

(1) "340B Drug Pricing Program (340B)" means a federal program
administered by the Health Resources and Services Administration (HRSA) which
allows qualified entities to purchase pharmaceuticals at a substantially reduced cost
under PL 102-585, section 602, of the Veterans Health Care Act of 1992.

(2) "Carve out" means the process by which qualified entities may remove
Medicaid clients from 340B program activities and, therefore, purchase
pharmaceuticals at a hon-340B cost.

; | under 1l loaid .

&) (3) "Healthcare eCommon pProcedures eCoding sSystem (HCPCS)"
means the national uniform coding method maintained by the CMS that incorporates
the American Medical Association (AMA) Physicians Current Procedural
Terminology (CPT) and the three HCPCS unique coding levels, I, 1, and III.
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(a) For purposes of physician-administered drugs, HCPCS refers to billable
codes thatmay-be-eross-waltked-te-NDBCs with corresponding rebatable National
Drug Codes (NDQ).

£3) (4) "National Drug Codes (NDC)" means an 11 digit numerical code
maintained by the Federal Drug Administration (FDA) under the Drug Listing Act of

1972 that identifies the manufacturer, drug; product, and package size assigned-by

(5) "Physician-administered drugs" means drugs other than vaccines covered
under section 1927(k)(2) of the Social Security Act that are typically furnished
incident to a physician's services.

(a) Physician-administered drugs are administered by a medical professional
in a physician's office or other outpatient clinical setting.

(b) Physician-administered drugs are incident to a physician's services that
are separately billed to Medicaid.

(c) Reimbursement for physician-administered drugs is allowed only if the
drug qualifies for rebate in accordance with 42 USC 1396r-8.

AUTH: 53-2-201, 53-6-113, MCA
IMP:  53-6-101, MCA

37.85.905 PHYSICIAN-ADMINISTERED DRUGS, BILLING
REQUIREMENTS (1) Eﬁeeﬂ#e%ﬂ@%&”—bﬂ%le—ek%m—s&bmﬂ%ed—f&

eede—and—the—emts—adnﬁumsteted—teeeaeh—eede B|IIabIe clalm Ilnes submltted for
reimbursement of physician-administered drugs must:

(a) Claim lines billed for HCPCS that represent physician administered
injections-will be-denied-if-there-is no-NBC-en-theline- include a valid 11 digit NDC;

(b) include the drug quantity billed for each code;

(c) _state the NDC unit of measure as one of the following:

(i) _international unit - F2;

(i) _gram - GR;

(i) _milliliter - ML; or

(iv) _units - UN;

(d) include corresponding CPT/HCPCS codes; and

(e) include a drug price.

b} (2) Reimbursement will be made only on those drugs manufactured by
companies that have a signed rebate agreement with the CMS
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(3) A nonrebatable drug with a medically accepted indication may be prior
authorized at the department's discretion. Prior authorized drugs will be reimbursed
according to provider type.

(4) Drugs and devices purchased under the 340B Drug Pricing Program are
exempt from this rule.

(5) Providers participating in the 340B Drug Pricing Program:

(a)_shall not submit a NDC for claim lines that are billed utilizing physician-
administered drugs purchased under the 340B Drug Pricing Program;

(b) shall submit CPT/HCPCS code(s) with all claims submitted to Montana
Medicaid;

(c)_shall bill Montana Medicaid their actual acquisition cost; and

(d) _must notify Montana Medicaid of newly acquired 340B status immediately
upon approval from the Office of Pharmacy Affairs.

(6) Providers may elect to "carve out" Medicaid clients from their 340B
program activities when billing non-340B priced physician-administered drugs and
reqister their intent with the Office of Pharmacy Affairs.

(7)_Providers who have reqistered with the Office of Pharmacy Affairs:

(a)_shall bill all claims as described in (1)(a) through (f); and

(b)_will be reimbursed according to their provider type.

AUTH: 53-2-201, 53-6-113, MCA
IMP: 53-6-101, MCA

4. The Department of Public Health and Human Services (the department) is
proposing amendments to ARM 37.85.903 and 37.85.905, pertaining to physician-
administered drugs. The proposed rule amendments are necessary to comply with
section 1903(i)(10) of the Social Security Act (the Act) prohibiting Medicaid federal
financial participation (FFP) for physician-administered drugs unless states submit
the utilization data described in section 1927(a) of the Act and limit Medicaid
reimbursement for at least the top 20 multiple source physician-administered drugs.
States must then obtain rebates from the manufacturers of such drugs.

Description of proposed rule changes

The department is proposing amendments to ARM 37.85.903 and 37.85.905 to help
it comply with the utilization data reporting requirements and the rebate
requirements for physician-administered drugs.

States are required to obtain rebates on a minimum of 20 multiple source physician-
administered drugs with the highest dollar volume dispensed under the Medicaid
program and manufactured by companies that have a signed rebate agreement with
CMS. States may require the reporting of National Drug Codes (NDC) on all
Medicaid physician-administered drug claims for rebate purposes. The department
elected to enforce collection of rebates on all reimbursable National Drug Codes to
maximize rebate dollars generated which, in turn, will offset the high automation
costs associated with NDC collection. The specific proposals are described below.
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ARM 37.85.903

The department is proposing amendments to the definitions rule to make the rules
easier to read and understand. A new definition specifically describing the "340B
Drug Pricing Program” would make these rules easier to understand. The
department is also proposing a simplified definition of "physician-administered
drugs".

ARM 37.85.905

The department is proposing amendments to this rule to make it easier to read and
understand. Physician-administered drugs purchased by providers participating in
the 340B Drug Pricing Program under the Public Health Service Act 42 USCA
section 256b (Supp. 1998) are exempt from reporting National Drug Codes. The
department is proposing an amendment to require such providers to notify it of newly
acquired 340B status immediately upon approval from the Office of Pharmacy
Affairs. This will make it easier to administer the physician-administered drug
program.

Payment to the provider for physician-administered drugs is currently made using
the reimbursement methodology for each provider type. The department is
proposing an amendment to the rule specifically stating this policy. The
reimbursement methodologies would not change as a result of the proposed
amendment.

Alternative considered

The department considered and rejected the alternative to the proposed
amendments, which would have been to make no changes to the existing definitions
or reimbursement provisions. The department's experience with the administration
of the physician-administered drug rules indicates that the proposed amendments
would make the rules easier to read and understand.

Fiscal Effects
The department expects the proposed amendments to minimally change
reimbursement to affected providers. There is no impact to clients. No direct fiscal

effects are expected.

Persons and entities affected

The proposed amendments would affect about 5,000 physicians, mid-level
practitioners, and other professionals as well as about 350 hospitals, birthing
centers, and other outpatient medical service providers.

5. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
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submitted to: Rhonda Lesofski, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena MT 59604-4210; telephone (406)
444-4094; fax (406) 444-1970; or e-mail dphhslegal@mt.gov, and must be received
no later than 5:00 p.m., November 13, 2008.

6. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.

7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 5 above or may be made by completing a request
form at any rules hearing held by the department.

8. An electronic copy of this Proposal Notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the Notice conform to the official version
of the Notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the Notice and the electronic version of the Notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

9. The bill sponsor notice requirements of 2-4-302, MCA, do not apply.
[s/_John Koch s/ _Joan Miles

Rule Reviewer Joan Miles, Director
Public Health and Human Services

Certified to the Secretary of State September 29, 2008.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING ON PROPOSED
AMENDMENT

In the matter of the proposed amendment of )
ARM 42.21.113, 42.21.123, 42.21.131, )
42.21.137,42.21.138, 42.21.139, 42.21.140, )
42.21.151, 42.21.153, 42.21.155, 42.21.156, )
and 42.22.1311 relating to personal, )
industrial, and centrally assessed property )
taxes )

TO: All Concerned Persons

1. On November 3, 2008, at 10:30 a.m., a public hearing will be held in the
Director's Office (Fourth Floor) Conference Room of the Sam W. Mitchell Building, at
Helena, Montana, to consider the amendment of the above-stated rules.

Individuals planning to attend the hearing shall enter the building through the
east doors of the Sam W. Mitchell Building, 125 North Roberts, Helena, Montana.

2. The Department of Revenue will make reasonable accommodations for
persons with disabilities who wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require an accommodation,
contact the Department of Revenue no later than 5:00 p.m., October 24, 2008, to
advise us of the nature of the accommodation that you need. Please contact Cleo
Anderson, Department of Revenue, Director's Office, P.O. Box 7701, Helena,
Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696; or e-mail
canderson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

42.21.113 LEASED AND RENTAL EQUIPMENT (1) Leased or rental
equipment that is leased or rented on an hourly, daily, or weekly basis, but is not
exempt under 15-6-201{1)}ee) 15-6-219, MCA, will be valued in the following
manner:

(a) For equipment that has an acquired cost of $0 to $500, the department
shall use a four-year trended depreciation schedule. The trended schedule will be
the same as ARM 42.21.155, category 1.

YEAR NEW/ACQUIRED TRENDED % GOOD
2007 70%
2006 43%
2005 18%
2004-and-older 9%
2008 70%
2007 38%
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2006 16%

2005 and older 8%

(b) For equipment that has an acquired cost of $501 to $1,500, the
department shall use a five-year trended depreciation schedule. The trended
schedule will be the same as ARM 42.21.155, category 2.

YEAR NEW/ACQUIRED TRENDED % GOOD
2007 85%
2006 69%
2005 52%
2004 34%

2003 and older 20%
2008 85%
2007 71%
2006 53%
2005 35%

2004 and older 21%

(c) For equipment that has an acquired cost of $1,501 to $5,000, the
department shall use a ten-year trended depreciation schedule. The trended
schedule will be the same as ARM 42.21.155, category 8.

YEAR NEW/ACQUIRED TRENDED % GOOD
2007 92%
2006 86%
2005 81%
2004 4%
2003 64%
2002 55%
2001 44%
2000 34%
1999 28%

1998-and-older 23%
2008 92%
2007 86%
2006 80%
2005 3%
2004 65%
2003 56%
2002 45%
2001 35%
2000 28%
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1999 and older 24%

(d) For equipment that has an acquired cost of $5,001 to $15,000, the
department shall use the trended depreciation schedule for heavy equipment. The
schedule will be the same as ARM 42.21.131.

YEAR NEW/ACQUIRED TRENDED % GOOD
2008 80%
2007 65%
2006 58%
2005 55%
2004 50%
2003 45%
2002 42%
2001 38%
2000 35%
1999 32%
1998 30%
1997 30%
1996 29%
1995 29%
1994 27%
1993 25%
1992 24%
1991 23%
1990 23%

1989-and-older 22%
2009 80%
2008 65%
2007 63%
2006 56%
2005 50%
2004 44%
2003 40%
2002 37%
2001 35%
2000 32%
1999 28%
1998 29%
1997 29%
1996 29%
1995 26%
1994 26%
1993 24%
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1992 23%
1991 22%
1990 and older 22%

(e) For rental video tapes and digital video disks the following schedule will
be used:

YEAR NEW/ACQUIRED TRENDED % GOOD
2007 25%
2006 15%
2005 and older 10%
2008 25%
2007 15%
2006 and older 10%

(2) through (4) remain the same.
(5) This rule is effective for tax years beginning after December 31, 2007

2008.

AUTH: 15-1-201, 15-23-108, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: The department is proposing to amend ARM
41.21.113 to clarify through the trend tables how the department arrives at market
value as required by 15-8-111, MCA. Annually, the department updates these
schedules to inform taxpayers of the current percentages used by the department
when valuing and taxing their property. To determine the market value of personal
property, the department has historically used and adopted the concept of trending
and depreciation. The method by which trended depreciation schedules are derived
is described in the existing rule, and that method is not being changed. The First
Judicial District Court indicated in 1986 that the department must publish these trend
tables annually and these amendments are in compliance with that order.

The department is further amending ARM 42.21.113 to correct the statutory
reference found in (1) from 15-6-201(1)(cc), MCA to 15-6-219, MCA to reflect a
change enacted by the 2005 Legislature in Senate Bill 68.

42.21.123 FARM MACHINERY AND EQUIPMENT (1) through (4) remain
the same.

(5) The trended depreciation schedule referred to in (2) through (4) is listed
below and shall be used for tax year 2608 2009. The schedule is derived by using
the guidebook listed in (1) as the data base. The values derived through use of the
trended depreciation schedule will approximate average wholesale value.

TRENDED % GOOD
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YEAR NEW/ACQUIRED AVERAGE WHOLESALE
2008 80%
2007 75%
2006 70%
2005 70%
2004 67%
2003 59%
2002 52%
2001 48%
2000 44%
1999 39%
1998 38%
1997 36%
1996 33%
1995 33%
1994 28%
1993 26%

1992 and older 25%
2009 80%
2008 5%
2007 0%
2006 0%
2005 64%
2004 60%
2003 52%
2002 46%
2001 42%
2000 39%
1999 36%
1998 35%
1997 33%
1996 31%
1995 31%
1994 26%

1993 and older 23%

(6) remains the same.
(7) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA

IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA
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REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.131 HEAVY EQUIPMENT (1) through (4) remain the same.

(5) The trended depreciation schedule referred to in (2), (3), and (4) is listed
below and shall be used for tax year 2608 2009. The values derived through the
use of these percentages approximate the "quick sale" values as calculated in the
guidebooks listed in (1).

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE

TRENDED % GOOD

YEAR NEW/ACQUIRED WHOLESALE
2008 80%
2007 65%
2006 58%
2005 55%
2004 50%
2003 45%
2002 42%
2001 38%
2000 35%
1999 32%
1998 30%
1997 30%
1996 2904
1995 29%
1994 27%
1993 25%
1992 24%
1991 23%
1990 23%

1989 -and-older 22%
2009 80%
2008 65%
2007 63%
2006 56%
2005 50%
2004 44%
2003 40%
2002 37%
2001 35%
2000 32%
1999 28%
1998 29%

19-10/9/08 MAR Notice No. 42-2-799



-2140-

1997 29%
1996 29%
1995 26%
1994 26%
1993 24%
1992 23%
1991 22%
1990 and older 22%

(6) This rule is effective for tax years beginning after December 31, 2007
2008, and applies to all heavy equipment.

AUTH: 15-1-201, 15-23-108, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT (1) through

(3) remain the same.
(4) The trended depreciation schedules referred to in (1) through (3) are
listed below and shall be used for tax year 2008 2009.

SEISMOGRAPH UNIT

YEAR NEW/ % TREND TRENDED WHOLESALE WHOLESALE

ACOUIRED GOOD FACTOR % GOOD FACTOR % GOOD
2008 100%  1.000 100% 80% 80%
2007 85%  1.000 85% 80% 68%
2006 69%  1.053 73% 80% 58%
2005 5206  1.106 58% 80% 46%
2004 34%  1.200 41% 80% 33%
2003 200  1.242 25% 80% 20%

2002 and-older 5% 267 6% 80% 5%
2009 100%  1.000 100% 80% 80%
2008 85% 1.000 85% 80% 68%
2007 69% 1.033 11% 80% 57%
2006 52% 1.094 57% 80% 46%
2005 34% 1.149 39% 80% 31%
2004 20% 1.247 25% 80% 20%

2003 and older 5% 1.291 6% 80% 5%

SEISMOGRAPH ALLIED EQUIPMENT
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YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD FACTOR % GOOD
2008 100% 1.000 100%
2007 85% 1.000 85%
2006 69% 1.053 73%
2005 52% 1.106 58%
2004 34% 1.200 41%
2003 20% 1.242 25%
2002 and-older 5% 1.267 6%
2009 100% 1.000 100%
2008 85% 1.000 85%
2007 69% 1.033 71%
2006 52% 1.094 S57%
2005 34% 1.149 39%
2004 20% 1.247 25%
2003 and older 5% 1.291 6%

(5) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT

(1) and (2) remain the same.

(3) The trended depreciation schedule referred to in (1) and (2) is listed
below and shall be used for tax year 2008 2009.

OIL AND GAS FIELD PRODUCTION
EQUIPMENT TRENDED DEPRECIATION SCHEDULE

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
2008 100% 1000 100%
2007 950 1000 95%
2006 90% 1053 95%
2005 85% 1106 94%
2004 +9% 1200 95%
2003 +3% 1242 910
2002 68% 1267 86%
2001 62% 1274 9%
2000 55% 1286 1%
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1999 49% 1307 64%
1998 43% 1313 56%
1997 37% 1327 49%
1996 31% 1344 42%
1995 26% 1.370 36%
1994 23% 1421 33%
1993 and-older 20% 1450 29%
2009 100% 1.000 100%
2008 95% 1.000 95%
2007 90% 1.033 93%
2006 85% 1.094 93%
2005 79% 1.149 91%
2004 3% 1.247 91%
2003 68% 1.201 88%
2002 62% 1317 82%
2001 55% 1.324 13%
2000 49% 1.336 65%
1999 43% 1.358 58%
1998 37% 1.365 50%
1997 31% 1.379 43%
1996 26% 1.396 36%
1995 23% 1.424 33%
1994 and older 20% 1.476 30%

(4) through (5) remain the same.
(6) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-213, 15-6-219, 15-24-921, 15-24-
922, 15-24-925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.139 WORK-OVER AND SERVICE RIGS (1) through (4) remain the
same.

(5) The trended depreciation schedule referred to in (2) and (4) is listed
below and shall be used for tax year 2608 2009.

SERVICE AND WORKOVER RIG TRENDED DEPRECIATION SCHEDULE

TRENDED
YEAR NEW/ TREND WHOLESALE WHOLESALE
ACQUIRED % GOOD FACTOR FACTOR % GOOD
2008 100% 1000 80% 80%
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2007 92% 1.000 80% 4%
2066 84% 1.053 80% 1%
2005 76% 1106 80% 67%
2004 67% 1.200 80% 64%
2003 58% 1242 80% 58%
2002 49% 1.267 80% 50%
2001 39% 1.274 80% 40%
2000 30% 1.286 80% 31%
1999 24% 1.307 80% 25%
1998-and-older 20% 1.313 80% 21%
2009 100% 1.000 80% 80%
2008 92% 1.000 80% 74%
2007 84% 1.033 80% 69%
2006 76% 1.094 80% 67%
2005 67% 1.149 80% 62%
2004 58% 1.247 80% 58%
2003 49% 1.291 80% 51%
2002 39% 1317 80% 41%
2001 30% 1.324 80% 32%
2000 24% 1.336 80% 26%
1999 and older 20% 1.358 80% 22%

(6) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-219, 15-24-921, 15-24-922, 15-24-925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.140 OIL DRILLING RIGS (1) remains the same.

(2) The department shall prepare a ten-year trended depreciation schedule
for oil drilling rigs. The trended depreciation schedule shall be derived from
depreciation factors published by Marshall and Swift Publication Company. The "%
good" for all drill rigs less than one year old shall be 100%. The trended
depreciation schedule for tax year 2008 2009 is listed below.

DRILL RIG TRENDED DEPRECIATION SCHEDULE

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
2008 100% 1000 100%
2004 92% 1000 920
2006 84% 1053 88%
2005 +6% 1106 84%
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2004 67% 1.200 80%
2003 58% 1.242 72%
2002 49% 1.267 62%
2001 35% 1.274 45%
2000 30% 1.286 39%
1999 24% 1.307 31%
1998 and-older 20% 1313 26%
2009 100% 1.000 100%
2008 92% 1.000 92%
2007 84% 1.033 87%
2006 76% 1.094 83%
2005 67% 1.149 7%
2004 58% 1247 2%
2003 49% 1291 63%
2002 35% 1317 46%
2001 30% 1.324 40%
2000 24% 1.336 32%
1999 and older 20% 1.358 27%

(3) remains the same.
(4) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.151 TELEVISION CABLE SYSTEMS (1) through (3) remain the same.
(4) The trended depreciation schedules referred to in (2) and (3) are listed
below and shall be in effect for tax year 2608 2009.

TABLE 1: FIVE-YEAR "DISHES"

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
2007 85% 1.000 85%
2006 69% 1.049 2%
2005 52% 1.098 57%
2004 34% 1181 40%
2003-and-older 20% 1222 24%
2008 85% 1.000 85%
2007 69% 1.029 71%
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2006 52% 1.085 56%
2005 34% 1.136 39%
2004 and older 20% 1.221 24%

TABLE 2: TEN-YEAR "TOWERS"

YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD FACTOR % GOOD
2007 92% 1.000 92%
2006 84% 1.049 88%
2005 76% 1.098 83%
2004 67% 1.181 79%
2003 58% 1222 71%
2002 49% 1.242 61%
2001 39% 1.250 49%
2000 30% 1.260 38%
1999 24% 1.283 31%
1998 and older 20% 1.287 26%
2008 92% 1.000 92%
2007 84% 1.029 86%
2006 76% 1.085 82%
2005 67% 1.136 76%
2004 58% 1221 71%
2003 49% 1.263 62%
2002 39% 1.285 50%
2001 30% 1.292 39%
2000 24% 1.303 31%
1999 and older 20% 1.327 27%

(5) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.153 SKILIFT EQUIPMENT (1) and (2) remain the same.

(3) The depreciation schedules shall be determined by the life expectancy of
the equipment and will normally compensate for the loss in value due to ordinary
wear and tear, offset by reasonable maintenance, and ordinary functional
obsolescence due to the technological changes during the life expectancy period.

DEPRECIATION TABLE FOR SKI LIFT EQUIPMENT
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YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD FACTOR % GOOD
2007 92% 1.000 92%
2006 84% 1.049 88%
2005 76% 1.098 83%
2004 67% 1181 79%
2003 58% 1222 71%
2002 49% 1242 61%
2001 39% 1.250 49%
2000 30% 1.260 38%
1999 24% 1.283 31%
1998 and-older 20% 1.287 26%
2008 92% 1.000 92%
2007 84% 1.029 86%
2006 76% 1.085 82%
2005 67% 1.136 6%
2004 58% 1221 1%
2003 49% 1.263 62%
2002 39% 1.285 50%
2001 30% 1.292 39%
2000 24% 1.303 31%
1999 and older 20% 1.327 27%

(&) The taxpayer must initially list with the department:

(i) all equipment by year of installation; and

(i) installed costs of that equipment.

(b) Each year thereafter, the taxpayer must list with the department:

(i) all additions or deletions from the previous year's list, with installed cost.

(4) This methodology is effective for tax years beginning after December 31,
2007 2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.155 DEPRECIATION SCHEDULES (1) remains the same.

(2) The trended depreciation schedules for tax year 2668 2009 are listed
below. The categories are explained in ARM 42.21.156. The trend factors are
derived according to ARM 42.21.156 and 42.21.157.

CATEGORY 1
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YEAR NEW/

ACQUIRED
2004

2006
2005
2004-and-older

2008

2007

2006
2005 and older

YEAR NEW/

ACQUIRED
2004

2006

2005

2004
2003-and-older

2008
2007
2006
2005
2004 and older

YEAR NEW/

ACQUIRED
2004

2006

2005

2004
2003-and-older

2008
2007
2006
2005
2004 and older
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TREND
% GOOD FACTOR
70% 1.000
45% 0.949
20% 0.906
10% 0.879
70% 1.000
45% 0.851
20% 0.810
10% 0.773
CATEGORY 2

TREND
% GOOD FACTOR
85% 1.000
69% 0.997
5204 1.003
34% 1.015
20% 1.023
85% 1.000
69% 1.022
52% 1.016
34% 1.022
20% 1.034
CATEGORY 3
TREND
% GOOD FACTOR
85% 1.000
69% 1.002
5204 0.990
34% 0.959
20% 0.950
85% 1.000
69% 0.905
52% 0.908
34% 0.897
20% 0.878
CATEGORY 4

TRENDED
% GOOD

TRENDED
% GOOD

TRENDED
% GOOD
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YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
2007 85% 1.000 85%
2006 69% 0988 68%
2005 52% 0.975 51%
2004 34% 0947 32%
2003 and older 20% 0.933 19%
2008 85% 1.000 85%
2007 69% 0.977 67%
2006 52% 0.966 50%
2005 34% 0.953 32%
2004 and older 20% 0.925 19%

CATEGORY 5

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
2007 85% 1.000 85%
2006 69% 1.018 70%
2005 52% 1.047 54%
2004 34% 1.073 36%
2003-and-older 20% 1.075 21%
2008 85% 1.000 85%
2007 69% 1.014 70%
2006 52% 1.034 54%
2005 34% 1.062 36%
2004 and older 20% 1.088 22%

CATEGORY 6

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
2007 85% 1.000 85%
2006 69% 1033 1%
2005 52% 1104 57%
2004 34% 1150 39%
2003-and-older 20% 1149 23%
2008 85% 1.000 85%
2007 69% 1.022 71%
2006 52% 1.058 55%
2005 34% 1.129 38%
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2004 and older 20% 1.177 24%
CATEGORY 7
YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD FACTOR % GOOD
2007 92% 1.000 92%
2006 84% 1.022 86%
2005 76% 1.053 80%
20064 67% 1.081 72%
2003 58% 1.085 63%
2002 49% 1.084 53%
2001 39% 1.084 42%
2000 30% 1.095 33%
1999 24% 1104 26%
1998-and-older 20% 1.113 22%
2008 92% 1.000 92%
2007 84% 1.018 86%
2006 76% 1.040 9%
2005 67% 1.072 2%
2004 58% 1.100 64%
2003 49% 1.105 54%
2002 39% 1.103 43%
2001 30% 1.104 33%
2000 24% 1.115 27%
1999 and older 20% 1.124 22%
CATEGORY 8
YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD FACTOR % GOOD
2007 92% 1.000 92%
2006 84% 1.028 86%
2005 76% 1061 81%
2004 67% 1101 74%
2003 58% 1110 64%
2002 49% 1.120 55%
2001 39% 1428 44%
2000 30% 1.140 34%
1999 24% 1154 28%
1998-and-older 20% 1159 23%
2008 92% 1.000 92%
2007 84% 1.021 86%
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2006 16% 1.050 80%
2005 67% 1.084 3%
2004 58% 1.125 65%
2003 49% 1.134 56%
2002 39% 1.145 45%
2001 30% 1.152 35%
2000 24% 1.165 28%
1999 and older 20% 1.179 24%

(3) This rule is effective for tax years beginning after December 31, 2007
2008.

AUTH: 15-1-201, MCA
IMP: 15-6-135, 15-6-138, 15-6-207, 15-6-219, 15-24-921, 15-24-922, 15-24-
925, MCA

REASONABLE NECESSITY: See the first paragraph of the reasonable
necessity for ARM 42.21.113.

42.21.156 CATEGORIES (1) remains the same.

(2) Category 1 consists of computer systems, data processing equipment,
seftware; computerized medical equipment, and video games. The index used will
be the "Producer Price Index for the 1972 Standard Industrial Classification Manual,"
Code #3674, "Semiconductors and Related Devices," published by the United
States Department of Labor, Bureau of Labor Statistics. A four-year depreciation
table will be used.

(3) through (9) remain the same.

AUTH: 15-1-201, MCA
IMP: 15-6-138, MCA

REASONABLE NECESSITY: The department is striking software from the
rule due to the fact that it is exempt according to 15-6-218(2), MCA.

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND
FACTORS (1) and (2) remain the same.

(3) Tables 1 through 32 represent the yearly trend factors for each of the
categories.

YEAR TFABLE1  TABLEZ2  FABLE3  FABLE4 —  TFABLES

MAR Notice No. 42-2-799 19-10/9/08



-2151-

YEAR TABLE 1 TABLE 2 TABLE 3 TABLE 4 TABLE 5
Airplane Mfq. Baking Bottling Brew/Dis. Candy Confect.
2008 1.000 1.000 1.000 1.000 1.000
2007 1.029 1.031 1.032 1.033 1.031
2006 1.087 1.104 1.095 1.095 1.107
2005 1.143 1.155 1.151 1.151 1.158
2004 1.238 1.242 1.248 1.244 1.245
2003 1.285 1.289 1.294 1.286 1.290
2002 1.308 1.311 1.317 1.309 1.311
2001 1.313 1.319 1.323 1.318 1.319
2000 1.322 1.334 1.335 1.332 1.335
1999 1.346 1.360 1.360 1.357 1.361
1998 1.348 1.365 1.363 1.364 1.366
1997 1.358 1.379 1.373 1.378 1.381
1996 1.374 1.403 1.394 1.400 1.406
1995 1.393 1.423 1.416 1.426 1.428
1994 1.449 1.482 1.472 1.480 1.487
1993 1.486 1.528 1.511 1.515 1.532
1992 1.510 1.556 1.536 1.539 1.561
1991 1.520 1.577 1.551 1.555 1.582
1990 1.544 1.613 1.581 1.590 1.621
1989 1.578 1.657 1.620 1.635 1.669
YEAR TABLE 6 TJABLE Y TABLE S8 TABLEQ TABLE 10O
CementMig. ChemicalMig: Clay-Mig. ContractorEg. Creamery/Dairy
2007 1.000 1.000 1.000 1.000 1.000
2006 1.047 1.053 1.049 1.032 1.064
2005 1.099 1106 1.099 1.078 1117
2004 1195 1200 1186 1152 1202
2003 1242 1242 1228 1185 1244
2002 1.268 1.267 1252 1203 1264
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YEAR TABLE 6 TABLE 7 TABLE 8 TABLE 9 TABLE 10
Cement Mfg. Chemical Mfg. Clay Mfg. Contractor Eq. Creamery/Dairy
2008 1.000 1.000 1.000 1.000 1.000
2007 1.032 1.033 1.032 1.024 1.032
2006 1.086 1.094 1.087 1.060 1.105
2005 1.140 1.149 1.139 1.108 1.160
2004 1.239 1.247 1.229 1.183 1.248
2003 1.288 1.291 1.273 1.218 1.291
2002 1.314 1.317 1.298 1.236 1.313
2001 1.323 1.324 1.308 1.246 1.321
2000 1.335 1.336 1.322 1.254 1.336
1999 1.358 1.358 1.344 1.275 1.363
1998 1.364 1.365 1.349 1.286 1.369
1997 1.378 1.379 1.363 1.300 1.383
1996 1.395 1.396 1.384 1.326 1.406
1995 1.421 1.424 1.410 1.348 1.431
1994 1.471 1.476 1.459 1.385 1.491
1993 1.504 1.507 1.493 1.419 1.531
1992 1.527 1.526 1.520 1.458 1.556
1991 1.540 1.537 1.536 1.485 1.575
1990 1.570 1.571 1.567 1.521 1.613
1989 1.612 1.611 1.614 1.570 1.660
YEAR TJABLE 11 TABLE 12 TABLE 13 TJTABLE 14 TJTABLE1S5
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YEAR TABLE 11 TABLE 12 TABLE 13 TABLE 14 TABLE 15
Elec. Pwr. Elec. Eq. Flour, Cer.
Eq. Mfg. Cannery/Fish Feed Cannery/Fruit
2008 1.000 1.000 1.000 1.000 1.000
2007 1.043 1.037 1.031 1.032 1.029
2006 1.129 1.109 1.104 1.099 1.096
2005 1.211 1.178 1.154 1.155 1.144
2004 1.325 1.283 1.244 1.247 1.226
2003 1.386 1.338 1.291 1.293 1.272
2002 1.409 1.361 1.314 1.314 1.292
2001 1.403 1.359 1.323 1.322 1.301
2000 1.413 1.369 1.337 1.336 1.315
1999 1.441 1.394 1.364 1.363 1.342
1998 1.435 1.389 1.368 1.368 1.347
1997 1.437 1.395 1.382 1.382 1.359
1996 1.445 1.408 1.408 1.403 1.387
1995 1.457 1.424 1.428 1.425 1.405
1994 1.534 1.492 1.487 1.482 1.458
1993 1.566 1.528 1.535 1.522 1.509
1992 1.576 1.545 1.565 1.546 1.544
1991 1.570 1.546 1.587 1.561 1.572
1990 1.580 1.564 1.624 1.593 1.608
1989 1.607 1.595 1.670 1.634 1.654

:
%
%
%
%
%

Packing/ Laundry/ Packing/ = Metal

Fit GClean  LoggingEg: Meat Work
2007 1000 1000 1000 1000 1.000
2006 1042 1049 1038 1060 1.051
2005 1085 1096 1084 1106 1.097
2004 4459 1482 14165 1485 1.184
2003 14199 = 1225 1206 1225 1.221
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YEAR TABLE 16 TABLE 17 TABLE 18 TABLE 19 TABLE 20
Packing/ Laundry/ Packing/ Metal
Fruit Clean Logging EQ. Meat Work
2008 1.000 1.000 1.000 1.000 1.000
2007 1.026 1.030 1.025 1.030 1.028
2006 1.074 1.086 1.068 1.097 1.085
2005 1.118 1.135 1.116 1.145 1.132
2004 1.194 1.224 1.199 1.227 1.222
2003 1.235 1.268 1.242 1.268 1.261
2002 1.253 1.291 1.261 1.290 1.282
2001 1.265 1.299 1.269 1.300 1.284
2000 1.275 1.309 1.276 1.313 1.293
1999 1.302 1.334 1.299 1.338 1.311
1998 1.308 1.336 1.305 1.345 1.310
1997 1.318 1.347 1.315 1.360 1.323
1996 1.350 1.369 1.336 1.384 1.340
1995 1.366 1.390 1.355 1.408 1.363
1994 1.409 1.440 1.398 1.461 1.416
1993 1.460 1.479 1.438 1.505 1.452
1992 1.504 1.507 1.469 1.533 1.473
1991 1.536 1.522 1.493 1.556 1.486
1990 1.571 1.554 1.523 1.595 1.518
1989 1.618 1.597 1.564 1.644 1.559

YEAR  TABLE 21 TABLE 22 TABLE 23 TABLE 24 TABLE 25
Mine Paint Paper
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YEAR TABLE 21 TABLE 22 TABLE 23 TABLE 24 TABLE 25
Mine Paint Paper
Mill Mig. Petroleum Printing Mfq.
2008 1.000 1.000 1.000 1.000 1.000
2007 1.030 1.032 1.036 1.025 1.029
2006 1.076 1.092 1.102 1.082 1.081
2005 1.128 1.146 1.167 1.125 1.130
2004 1.223 1.243 1.268 1.200 1.225
2003 1.269 1.290 1.313 1.235 1.272
2002 1.294 1.317 1.338 1.255 1.296
2001 1.309 1.325 1.352 1.256 1.307
2000 1.319 1.337 1.369 1.267 1.315
1999 1.341 1.362 1.389 1.284 1.342
1998 1.347 1.366 1.395 1.286 1.345
1997 1.361 1.379 1.414 1.293 1.357
1996 1.383 1.399 1.438 1.313 1.384
1995 1.406 1.424 1.467 1.333 1.403
1994 1.449 1.480 1.521 1.382 1.450
1993 1.489 1.516 1.552 1.416 1.494
1992 1.521 1.541 1.567 1.438 1.528
1991 1.546 1.554 1.579 1.443 1.549
1990 1.582 1.586 1.620 1.464 1.580
1989 1.631 1.627 1.661 1.488 1.620
YEAR FABLE 26 FABLE 27 FABLE 28 FABLE 29 FABLE 30
Steam
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YEAR TABLE 26 TABLE 27 TABLE 28 TABLE 29 TABLE 30
Steam
Refrigeration Rubber Power Textile Warehousing

2008 1.000 1.000 1.000 1.000 1.000
2007 1.032 1.029 1.036 1.025 1.026
2006 1.092 1.085 1.106 1.069 1.064
2005 1.145 1.129 1.164 1.109 1.101
2004 1.234 1.211 1.269 1.187 1.178
2003 1.279 1.254 1.316 1.222 1.219
2002 1.305 1.280 1.343 1.240 1.233
2001 1.315 1.283 1.347 1.245 1.238
2000 1.328 1.294 1.358 1.255 1.245
1999 1.354 1.314 1.379 1.274 1.268
1998 1.359 1.319 1.381 1.276 1.270
1997 1.373 1.333 1.391 1.286 1.274
1996 1.395 1.352 1.405 1.308 1.295
1995 1.420 1.377 1.428 1.326 1.306
1994 1.473 1.426 1.485 1.366 1.343
1993 1.512 1.460 1.516 1.401 1.388
1992 1.541 1.488 1.534 1.429 1.420
1991 1.559 1.503 1.541 1.446 1.440
1990 1.594 1.537 1.566 1.478 1.466
1989 1.637 1.580 1.608 1.516 1.500

¥EAR TJABLE 31 TABLE 32

Woodworking GlassMifg:

2007 1000 1000

2006 1.037 1.054

2005 1075 1111
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2004 1349 1209
2003 1384 @ 1256
2602 126 1281
200 1212 1288
26006 1213 1300
1998 1234 0 1325
1998 1236 00 1328
997 1241r 0 1339
9% 122 1356
1985 1285 @ 1349
1994 1322 0 1436
1993 1364 = 1468
1992 1434 1490
1991 1442 1498
1996 1466 1524
1988 1565 1562
1988 1588 = 1649

YEAR TABLE 31 TABLE 32
Woodworking Glass Mfq.

2008 1.000 1.000
2007 1.023 1.033
2006 1.064 1.095
2005 1.104 1.154
2004 1.179 1.256
2003 1.215 1.305
2002 1.234 1.331
2001 1.245 1.338
2000 1.246 1.351
1999 1.267 1.376
1998 1.269 1.380
1997 1.274 1.391
1996 1.306 1.409
1995 1.319 1.433
1994 1.357 1.491
1993 1.403 1.525
1992 1.452 1.548
1991 1.480 1.557
1990 1.505 1.583
1989 1.545 1.623

AUTH: 15-1-201, MCA
IMP: 15-6-138, 15-8-111, MCA

REASONABLE NECESSITY: The department is proposing to amend ARM
42.22.1311 to clarify through the trend tables how the department arrives at market
value as required by 15-8-111, MCA. Annually, the department updates these
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schedules to inform taxpayers of the current percentages used by the department
when valuing and taxing their property. To determine the market value of centrally
assessed property, the department has historically used and adopted the concept of
trending and depreciation. The method by which trended depreciation schedules
are derived is described in the existing rule, and that method is not being changed.
The First Judicial District Court indicated in 1986 that the department must publish
these trend tables annually and these amendments are in compliance with that
order.

4. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to: Cleo Anderson, Department of Revenue, Director's Office, P.O. Box
7701, Helena, Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-3696;
or e-mail canderson@mt.gov and must be received no later than November 7, 2008.

5. Cleo Anderson, Department of Revenue, Director's Office, has been
designated to preside over and conduct the hearing.

6. An electronic copy of this Notice of Public Hearing is available through the
department's site on the World Wide Web at www.mt.gov/revenue, under "for your
reference"; "DOR administrative rules"; and "upcoming events and proposed rule
changes." The department strives to make the electronic copy of this Notice of
Public Hearing conform to the official version of the Notice, as printed in the
Montana Administrative Register, but advises all concerned persons that in the
event of a discrepancy between the official printed text of the Notice and the
electronic version of the Notice, only the official printed text will be considered. In
addition, although the department strives to keep its web site accessible at all times,
concerned persons should be aware that the web site may be unavailable during
some periods, due to system maintenance or technical problems.

7. The Department of Revenue maintains a list of interested persons who
wish to receive notices of rulemaking actions proposed by this agency. Persons
who wish to have their name added to the list shall make a written request, which
includes the name and e-mail or mailing address of the person to receive notices
and specifies that the person wishes to receive notices regarding particular subject
matter or matters. Notices will be sent by e-mail unless a mailing preference is
noted in the request. Such written request may be mailed or delivered to the person
in 4 above or faxed to the office at (406) 444-3696, or may be made by completing a
request form at any rules hearing held by the Department of Revenue.

8. The bill sponsor notice requirements of 2-4-302, MCA, do not apply.

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State September 29, 2008
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of establishing a ) NOTICE OF EXTENSION OF
negotiated rulemaking committee ) APPLICATION PERIOD FOR THE
relating to prepaid wireless ) PROPOSED NEGOTIATED
telecommunications providers ) RULEMAKING COMMITTEE

TO: All Concerned Persons

1. On July 31, 2008, the department published MAR Notice No. 42-2-797
regarding the establishment of a negotiated rulemaking committee relating to
prepaid wireless telecommunications providers at page 1559 of the Montana
Administrative Register, issue no. 14.

2. Applications to participate in this rulemaking process were due by
September 1, 2008. The department did not receive sufficient applications to
represent a balanced representation of the subject matter so the application period
is being extended to November 10, 2008.

3. Interests that are likely to be significantly affected by the proposed rules
include but are not limited to the following entities: wireless telecommunications
providers; landline providers; other taxpayers; agencies and members of the public
affected by the services supported by the relevant funds collected by the state; other
affected parties.

4. The individuals proposed to represent the department on the negotiated
rulemaking committee are: Lee Baerlocher, Business and Income Taxes Division;
and Joel Silverman, Legal Services Office. Cleo Anderson, Disclosure, Rules and
Policy Officer, Legal Services Office, will serve as hearing examiner for the
negotiated rulemaking process.

5. The department is seeking applications from interested parties to serve on
the committee.

6. Any individual or entity interested in applying for or nominating another
person for membership on the committee must submit the following information in
writing to: Cleo Anderson, Department of Revenue, P.O. Box 7701, Helena,
Montana 59604-7701, no later than November 10, 2008:

(&) The person’'s name or the nominee's name, address, and contact
information including telephone or fax number or e-mail address.

(b) A description of the interests the person or nominee represents.

(c) Evidence that the person or nominee is authorized to represent parties
related to the interests of the persons proposed to be represented.

(d) The relationship of the person or nominee to prepaid wireless
telecommunication providers, and the name of the establishment or trade
association.

(e) A commitment that the person or nominee will be able to participate in the
negotiated rulemaking process as contemplated in paragraph 6 and will actively
participate in good faith in the development of the rules under consideration.

() The ability of the person or nominee to cover committee participation costs
(such as telephone calls, travel, and per diem expenses).

19-10/9/08 MAR Notice No. 42-2-800



-2160-

7. Initially, the department proposes to limit the size of the negotiated
rulemaking committee to no more than 15 persons. However, after receipt of
comments and applications, the department may determine that a smaller or larger
number is necessary to adequately represent the interests of the persons
significantly affected by the proposed rules.

8. The Director of Revenue, Dan R. Bucks, will select the committee
members from the timely submitted applications. One representative will be allowed
from each area impacted by the rules, e.g., one from each agency and one from
each area of the telecommunications industry. The selected committee members
will represent all identified segments of the prepaid wireless telecommunications
providers and state and local officials.

9. Members of the public and other interested parties not selected to serve
on the committee are invited to attend the meetings and may consult with committee
members regarding issues and make recommendations of information to be
considered.

10. The proposed working schedule for the negotiated rulemaking committee
is as follows:

(&) On October 9, 2008, this notice will be published in the Montana
Administrative Register (MAR), and in the five major newspapers in Montana. The
notice will also be mailed to persons known to the department to have an interest in
this matter. Applications for membership on the negotiated rulemaking committee
must be received no later than November 10, 2008.

(b) After receipt and consideration of the comments and applications, the
department will establish a negotiated rulemaking committee no later than
November 21, 2008. The members selected to serve on the committee must be
able to adequately represent the interests of the persons that will be significantly
affected by the proposed rules. The committee members will be notified in writing of
their selection. Within ten days from the notification of selection, the committee
members will be sent an information packet.

(c) The negotiated rulemaking committee will convene its first organizational
meeting on December 3, 2008, to begin the negotiation process. At this meeting,
subsequent meeting dates will be established. Teleconferencing and e-mail
correspondence will be utilized as much as possible for the meetings after the initial
organizational meeting. The time and place of the first meeting will be provided to
those selected to participate and posted on the department's web site at the time the
appointees are notified.

(d) If the negotiated rulemaking committee is successful in achieving a
consensus on the proposed rules, the committee will transmit, to the department, a
report specifying the areas in which the committee has reached a consensus and
the issues that remain unresolved.

(e) Thereafter, and in accordance with Title 2, chapter 4, part 3, MCA
(Adoption and Publication of Rules), the department will file with the Secretary of
State for publication in the Montana Administrative Register the proposed rules for
prepaid wireless telecommunications providers.

() The department may seek the assistance and advice of the negotiated
rulemaking committee with respect to comments received during the formal
rulemaking process.
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11. The department will make reasonable accommodations for persons with
disabilities who wish to participate on the committee. If you require an
accommodation, please advise the department of the nature of the accommodation
you need when applying for membership on the committee.

12. Please note the following concerning the process of negotiated
rulemaking:

(a) "Interest" for the purpose of this process means multiple parties that have
similar points of view or that are likely to be affected in a similar manner in
relationship to matters affected by the rule(s) (2-5-103(5), MCA).

(b) Negotiated rulemaking is not a substitute for the public notification and
participation requirements of the Montana Administrative Procedure Act, and a
consensus agreement by a negotiated rulemaking committee may be modified by an
agency as a result of the subsequent rulemaking process (2-5-102, MCA).

(c) The negotiated rulemaking committee may not continue to function and
must be disbanded after the adoption of the final rule(s) (2-5-106(4), MCA).

13. Interested parties may submit their views and comments concerning the
proposed negotiated rulemaking process to Cleo Anderson, Department of
Revenue, P.O. Box 7701, Helena, Montana 59604-7701, no later than October 20,
2008.

14. The specific grant of rulemaking authority authorizing the department to
adopt the proposed rules is found in 15-1-201, 15-30-305, and 15-32-407, MCA.
The proposed rules will implement 10-4-201, MCA.

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State September 29, 2008
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BEFORE THE SECRETARY OF STATE

OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of
ARM 1.2.419 regarding the
scheduled dates for the 2009
Montana Administrative Register

N N N N

TO: All Concerned Persons

1. On October 29, 2008, a public hearing will be held at 11:30 a.m. in the
Secretary of State's Office Conference Room, Room 260, State Capitol Building,
Helena, Montana, to consider the proposed amendment of the above-stated rule.

2. The Secretary of State will make reasonable accommodations for persons
with disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact the
Secretary of State no later than 5:00 p.m. on October 22, 2008, to advise us of the
nature of the accommodation that you need. Please contact Jean Branscum,
Secretary of State's Office, P.O. Box 202801, Helena, MT 59620-2801; telephone
(406) 444-5596; fax (406) 444-4263; TDD (406) 444-9068; e-mail jabranscum@mt.gov.

3. The rule proposed to be amended provides as follows, stricken matter
interlined, new matter underlined:

1.2.419 FILING AND PUBLICATION SCHEDULE FOR THE MONTANA
ADMINISTRATIVE REGISTER (1) The scheduled filing dates, time deadline, and
publication dates for material to be published in the Montana Administrative Register
are listed below:

2008-Sehedule
Filing Publication
January-£ Jahuary-17
January-22 January31
February-4 February-14
February 19 February 28
Mareh-3 Mareh-13
March 17 March 27
Mareh-31- Aprit-10
ApFH—L4 April 24
Apri-28 May-8
May-12 May-22
June 2 June 12
June-16 June26
July7 July-17
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July21 July-31
August4 August14
August 18 August 28
September 2 September 11
September15 September25
September 29 October 9
October14 October 23
October 27 November 6
November17 November-26
December1 December-11
December-15 December 24
2009 Schedule
Filing Publication
January 5 January 15
January 20 January 29
February 2 February 12
February 17 February 26
March 2 March 12
March 16 March 26
April 6 April 16
April 20 April 30
May 4 May 14
May 18 May 28
June 1 June 11
June 15 June 25
July 6 July 16
July 20 July 30
Auqust 3 Auqgust 13
Auqust 17 Auqust 27
August 31 September 10
September 14 September 24
October 5 October 15
October 19 October 29
November 2 November 12

November 16
November 30
December 14

November 25
December 10
December 24

(2) remains the same.

AUTH: 2-4-312, MCA
IMP: 2-4-312, MCA
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4. ARM 1.2.419 is proposed to be amended to set dates pertinent to the
publication of the Montana Administrative Register during 2009. The schedule is
proposed during the month of October in order that it may be adopted during
November to allow state agencies the opportunity to plan their rulemaking schedule
to meet program needs for the upcoming year.

5. Concerned persons may present their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Jean Branscum, Secretary of State's Office, P.O. Box 202801, Helena,
Montana 59620-2801, or by e-mailing jabranscum@mt.gov, and must be received
no later than 5:00 p.m., November 6, 2008.

6. Janice Doggett, Secretary of State's Office, P.O. Box 202801, Helena,
Montana 59620-2801, has been designated to preside over and conduct the
hearing.

7. The Secretary of State maintains a list of interested persons who wish to
receive notices of rulemaking actions proposed by this agency. Persons who wish
to have their name added to the list shall make a written request which includes the
name, e-mail, and mailing address of the person to receive notices and specifies
that the person wishes to receive notices regarding administrative rules,
corporations, elections, notaries, records, uniform commercial code, or combination
thereof. Notices will be sent by e-mail unless a mailing preference is noted in the
request. Such written request may be mailed or delivered to the Secretary of State's
Office, Administrative Rules Services, 1236 Sixth Avenue, P.O. Box 202801, Helena,
MT 59620-2801, faxed to the office at (406) 444-4263, or may be made by
completing a request form at any rules hearing held by the Secretary of State's
Office.

8. An electronic copy of this Proposal Notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the Notice conform to the official version
of the Notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the Notice and the electronic version of the Notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

9. The bill sponsor notice requirements of 2-4-302, MCA, do not apply.

/s/ Brad Johnson [s/ Janice Doggett
BRAD JOHNSON JANICE DOGGETT
Secretary of State Rule Reviewer

Dated this 29th day of September 2008.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS AND
THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment of
ARM 12.2.501 and 12.5.201 and the
adoption of New Rules | through V
regarding gray wolf management in
Montana

NOTICE OF AMENDMENT AND
ADOPTION

N N N N N

TO: All Concerned Persons

1. On June 26, 2008, the Department of Fish, Wildlife and Parks
(department) and the Fish, Wildlife and Parks Commission (commission) published
MAR Notice No. 12-346 on the proposed amendment and adoption of the above-
stated rules at page 1252 of the 2008 Montana Administrative Register, Issue No.
12.

2. The department and commission have amended ARM 12.2.501 and
12.5.201 and NEW RULES I through V (12.9.1301 through 12.9.1305) to provide a
date the rules will be applied. On July 18, 2008, the United States District Court for
the District of Montana, Missoula Division, issued a preliminary injunction reinstating
the Endangered Species Act protection for the northern Rocky Mountain gray wolf.
Defenders of Wildlife v. Hall, No. CV-08-56-M-DVM (D. Mont. July 18, 2008) (order
granting preliminary injunction). This means that the management of the wolf in
Montana is presently under the jurisdiction of the United States Fish and Wildlife
Service pursuant to the Endangered Species Act. It is therefore uncertain when the
northern Rocky Mountain gray wolf population will be effectively delisted and under
state management. The rules for state management adopted by the department and
commission, including removing the wolf from the state endangered species list and
designating the gray wolf as a state nongame species in need of management, are
only needed and can only be applied when the wolf is no longer subject to federal
jurisdiction under the federal Endangered Species Act. For these reasons, the
department and commission added language that provides the adopted
amendments and adopted new rules are applied when the wolf is no longer subject
to the federal Endangered Species Act and the department and commission have
sole jurisdiction over the management of the gray wolf in Montana.

3. The department and commission have amended the following rules as
proposed, but with the following changes from the original proposal, stricken matter
interlined, new matter underlined:

12.2.501 NONGAME WILDLIFE IN NEED OF MANAGEMENT (1) through
(1)(g) remain as proposed.

(i) The amendment adding (1)(q) will be applied on the date the gray wolf in
Montana is no longer subject to federal jurisdiction under the Endangered Species
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Act, 16 U.S.C. 1531, et seq., and the department and commission have sole
jurisdiction over the management of the gray wolf in Montana.
(2) remains as proposed.

AUTH: 87-1-201, 87-1-301, 87-5-105, 87-5-131, MCA
IMP: 87-1-201, 87-1-301, 87-5-105, 87-5-131, MCA

12.5.201 ENDANGERED SPECIES LIST (1) The following endangered
species list is established in accordance with Title 87, chapter 5, MCA. Except as
otherwise provided, it is unlawful for any person to take, possess, transport, export,
sell or offer for sale, and for any common or contract carrier knowingly to transport or
receive for shipment any species or subspecies of wildlife appearing on the following
list:

(&) whooping crane (grus americana); and

(b) Northern Rocky Mountain wolf (canis lupus irremotus); and

(i) _Subsection (1)(b) will be applied until the date the gray wolf in Montana is
no longer subject to federal jurisdiction under the Endangered Species Act, 16
U.S.C. 1531, et seq., and the department and commission have sole jurisdiction
over the management of the gray wolf in Montana.

b)(c) black-footed ferret (mustela nigripes).

AUTH: 87-5-107, 87-5-131, MCA
IMP: 87-5-107, 87-5-131, MCA

4, The department and commission have adopted the following rules as
proposed, but with the following changes from the original proposal, stricken matter
interlined, new matter underlined:

NEW RULE | (12.9.1301) COMMITMENT TO PRESERVATION OF THE
GRAY WOLF AS RESIDENT WILDLIFE IN NEED OF MANAGEMENT (1) The
department has management authority of the gray wolf, a resident native wildlife
species, and is dedicated to the conservation of wolf populations within the state of
Montana. Pursuant to the definition of management under the Nongame and
Endangered Species Conservation Act, 87-5-102, MCA, the department will
implement conservation and management strategies to make sure that wolves
continue to thrive and are integrated as a valuable part of Montana's wildlife
heritage. The department will manage wolves to assure that recovery criteria are
met or exceeded. Montana will ensure maintenance of at least 15 breeding pairs
and assist natural dispersal and connectivity between gray wolf populations in
Canada, Montana, Idaho, and Wyoming. The department uses an adaptive
management framework for the gray wolf, meaning that if the statewide number of
wolves exceeds 15 breeding pairs, the department may, as outlined in these rules,
approve lethal control of wolves. If there are fewer than 15 breeding pair, the
department will allow only conservative management of the wolf populations so that
the number of breeding pair does not go below 10 but may still approve lethal
control. These rules set out the comprehensive structure governing control of the
gray wolf so that all control actions fall within the department's adaptive
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management considerations. The commission has authority, when the statewide
number of wolves exceeds 15 breeding pairs, to adopt a hunting season with quotas
for wolves and will exercise that authority as part of the adaptive management
framework for the gray wolf. The department's management decisions will be
guided by the principles of maintaining and enhancing Montana's contribution to the
overall northern Rocky Mountain gray wolf population and the gray wolf's
connectivity between contiguous populations in Canada, Idaho, Montana, and
Wyoming.

(2)_This rule will be applied on the date the gray wolf in Montana is no longer
subject to federal jurisdiction under the Endangered Species Act, 16 U.S.C. 1531, et
se(., and the department and commission have sole jurisdiction over the
management of the gray wolf in Montana.

AUTH: 87-1-201, 87-1-301, 87-5-101,-87-5-102,-87-5-103,-87-5-104; 87-5-

105, 84-5-106-84-5-104-8+5-108;-84-5-109; 87-5-110, 84-5-111-8+-5-112-87-5-
116,-87-5-121;-87-5-122; 87-5-131, 87-5-132; MCA

IMP: 87-1-201, 87-1-301, 84-5-101; 87-5-102, 87-5-103, 87-5-104, 87-5-

105, 8+-5-106:87-5-104 87-5-108, 8/-5-109,-87-5-110-84-5-111-87-5-11287-5-
116,-87-5-121-87-5-122; 87-5-131, 84-5-132; MCA

NEW RULE 1l (12.9.1302) DEFINITIONS The following definitions apply to
this subchapter:
(1) "Adaptlve management" mean&armedel—fepwelfreensewaumorand

ef—p#ed+eted—emeemes—and—a—dee|s+en—p¥eees& means Wolf conservat|on and

management strateqgies that will maintain a recovered population and assure natural
connectivity and genetic exchange among the wolf populations in Canada, Montana,
Idaho, and Wyoming. It establishes resource objectives such as maintenance of a
recovered population; it monitors progress towards meeting those objectives through
wolf numbers, distribution, dispersal, genetic diversity, and consideration of disease;
and it adjusts management decisions to meet these resource objectives. Adaptive
management directs selection of more conservative or liberal management tools,
accordingly. If wolf numbers, natural connectivity, or genetic exchange ever become
conservation concerns, adaptive management allows the department a full range of
tools to ensure a recovered and connected population, including more conservative
lethal control, smaller requlated harvest quotas, and human assisted genetic
exchange.

(2) "Agency" means the Department of Fish, Wildlife and Parks or another
agency of the government authorized by the Department of Fish, Wildlife and Parks
through an interagency cooperative agreement.

(3) "Attacking erkilling" means the actual biting, wounding, or grasping--oe¥
killing of livestock or domestic dogs.

(4) remains as proposed.

(5) "Confirms", "confirmed", or "confirmation” that-a-wel killed-the-livestoek™
means an incident where USDA Wildlife Services eenducts determines through a
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field investigation of dead or injured livestock;-at-therequest-of-the-producer;
depredation-is-confirmed-tr-cases-where that there is reasonable physical evidence

that an the animal was actually attacked and/or killed by a wolf. The primary
confirmation would ordinarily be the presence of bite marks and associated
subcutaneous hemorrhaging and tissue damage, indicating that the attack occurred
while the victim was alive, as opposed to simply feeding on an already dead animal.
Spacing between canine tooth punctures, feeding pattern on the carcass, fresh
tracks, scat, hairs rubbed off on fences or brush, and/or eye witness accounts of the
attack may help identify the specific species or individual responsible for the
depredation. Predation might also be confirmed in the absence of bite marks and
associated hemorrhaging (i.e., if much of the carcass has already been consumed
by the predator or scavengers) if there is other physical evidence to confirm
predation on the live animal. This might include blood spilled or sprayed at a nearby
attack site or other evidence of an attack or struggle. There may also be nearby
remains of other victims for which there is still sufficient evidence to confirm
predation, allowing reasonable inference of confirmed predation on the animal that
has been largely consumed.

(6) remains as proposed.

(7) "Intentional harassment” means the deliberate and preplanned
harassment of a wolf-reladinrg by less than lethal munitions, sueh-as including but
not limited to, 12 gauge shot gun rubber bullets and bean bag shells, that are
designed to cause physical discomfort and temporary physical injury but not death.
Intentional harassment may also include other devices intended to make noise such
as 12 gauge shot gun cracker shells, RAGG boxes, propane cannons, or sirens.

(8) "Lethal control" means killing a wolf except for hunting or trapping by the
public as authorized by the commission as part of a requlated public harvest.

8} (9) "Livestock" means cattle, calf, hog, pig, horse, mule, sheep, lamb,
llama, goat, herdingf or guarding animals, rhea, emu, and ostrich, donkey, and
certain breeds of dogs commonly used for herding or guarding livestock.

(10) "Nonlethal control” means actions intended to decrease the risk of
conflict that does not injure or Kill a wolf.

{9} (11) "Opportunistic hazing in a noninjurious manner" means harassment,
without the conduct of prior purposeful actions, such as yelling and radio activated
noise makers, or use of firearms to scare or discourage a wolf in a way that does not
injure or kill the wolf.

(12) "Problem wolf" means a wolf that has been confirmed by the department
or USDA Wildlife Services to have attacked or been in the act of attacking livestock
within the past 45 days.

(10) remains as proposed but is renumbered (13).

&1 (14) "USDA Wildlife Services" means the Wildlife Services Division of
the United States Department of Agriculture, Animal and Plant Health Inspection
Service.

(15) This rule will be applied on the date the gray wolf in Montana is no
longer subject to federal jurisdiction under the Endangered Species Act, 16 U.S.C.
1531, et seq., and the department and commission have sole jurisdiction over the
management of the gray wolf in Montana.
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AUTH: 87-1-201, 87-1-301, 84-5-101;-84-5-102,-8/-5-103,-84-5-104; 87-5-

105, 84-5-106,-84-5-104-8+-5-108;84-5-109; 87-5-110, 8+-5-111-8+-5-112, 87-5-
116-87-5-121;-87-5-122; 87-5-131, 84-5-132; MCA

IMP: 87-1-201, 87-1-301, 8+-5-101; 87-5-102, 87-5-103, 87-5-104, 87-5-

105, 84-5-106;874-5-104; 87-5-108, 84-5-109,-8/-5-110.-84-5-111-87-5-11287-5-
116,-84-5-121-84-5-122; 87-5-131, 84-5-132; MCA

NEW RULE Il (12.9.1303) CONTROL METHODS OF THE GRAY WOLF
INCLUDES NONLETHAL AND LETHAL MEANS (1) remains as proposed.

(2) The department may take control actions; pursuant to an interagency
cooperative agreement, may authorize USDA Wildlife Services to undertake control
actions; or pursuant to an interagency cooperative future agreement, may authorize
the Department of Livestock to undertake control actions that are consistent with this
rule and the Montana Gray Wolf Conservation and Management Plan. The
department is responsible for any lethal control decision and ultimately for the status,
conservation, and management of the gray wolf population as a state species in
need of management, game animal, or a furbearer as guided by the Montana Gray
Wolf Management Plan, administrative rules, and statutes.

(3) Control of the gray wolf by an agency or by an individual may includes
nonlethal and lethal actions. The department shall address wolf conflicts on a case-
by-case basis, connecting response to the conflict in both time and location to direct
nonlethal and lethal actions to a wolf or wolves with the highest likelihood of having
injured or killed the livestock.

(4) remains as proposed.

(5) Killing or harassing a wolf not in conformance with these rules is subject
to criminal penalties pursuant to 87-1-102, 87-1-125, 87-5-106, and 87-5-111, MCA,
as applicable.

(6) This rule will be applied on the date the gray wolf in Montana is no longer
subject to federal jurisdiction under the Endangered Species Act, 16 U.S.C. 1531, et
seq., and the department and commission have sole jurisdiction over the
management of the gray wolf in Montana.

AUTH: 87-1-201, 87-1-301, 84-5-101,-84-5-102,87-5-103,-87-5-104; 87-5-
105, 8+-5-106:87-5-10/4-8/-5-108;-874-5-109; 87-5-110, 84-5-111-84-5-11287-5-
116,-84-5-121-87-5-122; 87-5-131, 84-5-132; MCA
IMP: 87-1-201, 87-1-301, 87-5-101; 87-5-102, 87-5-103, 87-5-104, 87-5-
105, 84-5-106--84-5-10+ 8§7-5-108, 84-5-109,-87-5-110-84-5-111-84-5-112, 87-5-
116,-87-5-121,-87-5-122; 87-5-131, 84-5-132; MCA

NEW RULE IV (12.9.1304) ALLOWABLE NONLETHAL CONTROL OF THE
GRAY WOLF (1) Control of the gray wolf includes a variety of nonlethal
management activities intended to decrease risk of, prevent, or resolve a conflict
without killing the wolf in question. Allowable nonlethal control activities include, but
are not limited to:

(&) husbandry practices including, but not limited to, electric fencing,
increased human presence, fladry, herding or guarding animals, night pens, shed
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lambing, carcass removal, alternative pastures, amended pasture or grazing
rotations, or supplemental feed;

(b) placement of a radio collar to facilitate increased monitoring of the pack;

(c) opportunistic hazing in a noninjurious manner; and

(d) intentional harassment:;

(e) department discouraging wolves from denning in a particular location;

(f)_carcass removal or electric fencing of bone yards (e.q., localized livestock
disposal sites which attract a variety of scavengers); and

(9) working with interested individual livestock owners and private
landowners, watershed groups, interested groups, state and federal land managing
agencies, USDA Wildlife Services, and the Montana Livestock Loss Reduction and
Mitigation Board and its coordinator to provide technical assistance and to assist
with selection and implementation of proactive nonlethal controls on both public and
private lands when and where livestock are present, either seasonally or yearlong.
Examples include: allotment management or annual operating plans; Wildlife
Management Area or other state land grazing leases; and, predator deterrent
programs offered through the United States Department of Agriculture Natural
Resource and Conservation Service Environmental Quality Incentive Program.

(2) The department will also work with others to better understand the
effectiveness of nonlethal activities to prevent or decrease the likelihood of wolf-
livestock conflicts.

(3)_This rule will be applied on the date the gray wolf in Montana is no longer
subject to federal jurisdiction under the Endangered Species Act, 16 U.S.C. 1531, et
seq., and the department and commission have sole jurisdiction over the
management of the gray wolf in Montana.

AUTH: 87-1-201, 87-1-301, 84-5-101,-84-5-102,87-5-103,-87-5-104; 87-5-
105, 8+-5-106:87-5-10/4-8/-5-108;-874-5-109; 87-5-110, 84-5-111-84-5-11287-5-
116,-84-5-121-87-5-122; 87-5-131, 84-5-132; MCA
IMP: 87-1-201, 87-1-301, 87-5-101; 87-5-102, 87-5-103, 87-5-104, 87-5-
105, 84-5-106--84-5-10+ 8§7-5-108, 84-5-109,-8/-5-110-84-5-111-84-5-112,87-5-
116,-87-5-121,-87-5-122; 87-5-131, 84-5-132; MCA

NEW RULE V (12.9.1305) ALLOWABLE LETHAL CONTROL OF THE
GRAY WOLF (1) On a case-by-case basis, the department may allews authorize
only the following lethal control of the-gray-welf problem wolves:

(a) agency control by the department, USDA Wildlife Services, or the
Department of Livestock pursuant to an interagency cooperative agreement and as
part of a coordinated agency response;

(b) control by a livestock owner, immediate family members, or employees
with a permit issued by the department under the conditions authorized and
specified on the permit; and

o) kil F I that | King—killing—or-t . kil

{eh(c) control to protect human safety.
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(2) The department may authorize lethal control of a problem wolfves, after
considering the number of breeding pairs within the state and other factors in these
rules.

) iaation:
(3) Before considering lethal control of a problem wolf for livestock conflict,
the department or USDA Wildlife Services shall conduct the following investigation:

A\ Via a a\lVia¥a aa v alaWalaYa' mMan a [ A /\ a a alaV a

{h(a) Fthe department or USDA Wildlife Services will conduct a field
investigation to determine if the death of the livestock was due to natural causes or a
predator- ; and

@iy(b) 4f a predator killed the livestock, the department or USDA Wildlife
Services will examines the evidence at the scene to determine if a wolf was
responsible.

b)(4) If the department or USDA Wildlife Services confirms that a wolf killed
the livestock, the department seeks will consider input from USDA Wildlife Services
and the livestock owner te and decide the best course of action. The department
may authorize incremental lethal control for problem wolves for up to 45 days from
the date of confirmation by USDA Wildlife Services, assessing each conflict on a
case-by-case basis and after considering the following factors:

() through (vi) remain the same but are renumbered (a) through (f).

{vi}(q) season; and

vi)(h) number of breeding pair within the state:;

(i) effectiveness and prior use of nonlethal control; and

(1)_verification that wolves are not intentionally baited or drawn to the area,
wolves are routinely present, and that nonlethal tools are unlikely to prevent further
incidents of injured or dead livestock.

“4)(5) The department has the discretion to lethally remove a gray wolf if the
department determines that the wolf is bold, food conditioned, habituated to humans
or livestock, demonstrates abnormal behavior patterns or physical characteristics
indicative of a wolf-dog hybrid or of captive origin, or if it poses an immediate or
ongoing threat to human safety.

(5) remains as proposed but is renumbered (6).

6)(7) The department may kill or remove a sick, injured, or diseased wolf.

(8) To further conservation of the species, the department may capture and
translocate a wolf or use other human assisted technigues.

£B(9) The department may authorize a livestock owner, immediate family
members, or employees by a permit to take a problem wolf under the following
circumstances and conditions as part of a coordinated agency response to
confirmed livestock damage due to wolves:

(@) when the department or USDA Wildlife Services confirms that a wolf killed
the livestock; er and when the department or USDA Wildlife Services confirms
wolves are routinely present on the property or allotment and present a significant
ongoing risk to livestock;

(b) and (c) remain as proposed.
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(d) the permit may last for a maximum of 45 days from the date the
department or USDA Wildlife Services confirms the wolf caused damage erwelves

i el to i Kk

(e) the permit expires when the total desired number of wolves are removed
by the combined action of the department, USDA Wildlife Services, and individuals
named on the permit, or at the end of the 45 days, whichever is first; and

(H) within 24 hours, a person must report to the department killing or injuring a
wolf under a permit:;

(a) to preserve the physical evidence, the permittee shall leave the carcass
of any wolf killed where it lay, and shall not disturb the area surrounding the carcass;
and

(h) _surrender the carcass to the department.

(10) The permit must specify:

(a)_its duration and expiration date;

(b) total number of wolves that may be lawfully killed through the combined
actions of the individuals hamed on the permit and the department or USDA Wildlife
Services;

(c) the geographic area where the permit is valid; and

(d) that wolves may be killed from the ground and in a manner that does not
entail the use of intentional live or dead baits, scents, or attractants or deliberate use
of traps or snares, or poisons; or use of radio telemetry equipment.

8)(11) As allowed by 87-3-130, MCA, a person may kill a wolf that is
attacking, killing, or threatening to kill a person or livestock, or that is in the act of
attacking or killing a domestic dog. A person may not intentionally bait a wolf with
domestic dogs or livestock for the purpose of killing the wolf.

(a) This person shall notify the department within 72 hours, preserve the
scene, and leave the carcass where it was killed until the department erJSBA
Wildlife-Services investigates the scene, and surrender the carcass to the
department. USDA Wildlife Services will investigate and determine the cause of any
injured or dead livestock.

(12) This rule will be applied on the date the gray wolf in Montana is no
longer subject to federal jurisdiction under the Endangered Species Act, 16 U.S.C.
1531, et seq., and the department and commission have sole jurisdiction over the
management of the gray wolf in Montana.

AUTH: 87-1-201, 87-1-301, 87-5-101,-87-5-102,-87-5-103,-87-5-104; 87-5-

105, 84-5-106-84-5-104-8+-5-108;84-5-109; 87-5-110, 84-5-111-8+-5-112-87-5-
116,-87-5-121,-87-5-122; 87-5-131, 84-5-132; MCA

IMP: 87-1-201, 87-1-301, 84-5-101; 87-5-102, 87-5-103, 87-5-104, 87-5-

105, 8+-5-106:87-5-104 87-5-108, 8/-5-109,-87-5-110--84-5-11187-5-11287-5-
116,-87-5-121-87-5-122; 87-5-131, 84-5-132; MCA

5. Three hearings were conducted and comments were received. The

following comments were received and appear with the department's and
commission's responses:

19-10/9/08 Montana Administrative Register



-2173-

Comment 1: Many comments support the reclassification of the wolf as a species in
need of management.

Response 1: The department and commission affirm the commitment to the
maintenance of a secure, recovered wolf population and Montana's unique role in
maintaining connectivity with other contiguous populations in Canada, Idaho, and
Wyoming. The department and commission understand Montana's unique role in
maintaining adequate number of wolves and encouraging connectivity to maintain
adequate genetic diversity.

Comment 2: Several comments did not support delisting of the wolf from the federal
Endangered Species Act, stating that the federal recovery criteria were too low, or
otherwise pertained to federal decisions outside the scope of state rulemaking.

Response 2: The department and commission appreciate these comments and
perspectives though they are outside the scope of the state's jurisdiction and this
rulemaking.

Comment 3: Several comments indicated that the department and commission need
to do more to assure connectivity and the ability of wolves to move about the
landscape safely, to disperse to other areas, and form new packs. Related
comments suggested the department and commission take genetic diversity into
account more explicitly when making adaptive management decisions and in its
monitoring efforts.

Response 3: The department and commission are aware of the department and
commission's unique role in assuring, through adequate regulation of human caused
mortality, that wolves can disperse and freely move about the landscape.

Regulating human caused mortality adequately allows natural connectivity and
genetic exchange among wolf packs within Montana and with wolf populations in
Canada, Wyoming, and Idaho. The department and commission are also
participating in several efforts to identify habitat linkages and corridors for a variety
of species, including the gray wolf. The department collects a variety of data during
its monitoring efforts, including DNA, to address questions about dispersal and
connectivity. Efforts are ongoing and will continue into the future.

The department and commission have amended the language of NEW RULE
| to make more explicit Montana's commitment to enhance and aid natural dispersal
and connectivity among the wolf populations in northwest Montana, central Idaho,
the Greater Yellowstone Area, and Canada. The definition of adoptive management
in NEW RULE 11 (12.9.1302) (1) was amended to emphasize connectivity and
dispersal as management goals.

Comment 4: The department and commission received several comments that
certain definitions were vague or incomplete.

Response 4: The department and commission have revised the definitions to clarify
or make the definitions more complete. Definitions for terms that were used
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elsewhere in the rule, but had not been previously defined, have been added. The
definitions are consistent with the federally-approved state wolf plan and final
environmental impact statement or consistent with definitions in a common
dictionary.

Comment 5: The department and commission received several comments that the
Montana Department of Livestock should either be deleted from (2) and therefore
not authorized to undertake control actions. Alternatively, if reference to Montana
Department of Livestock was not stricken from the final rule, its role and
responsibilities should be clearly identified within the final rule prior to its adoption.

Response 5: Language has been inserted to clarify that the department can
establish an interagency cooperative agreement with the Montana Department of
Livestock to undertake control actions that are consistent with this rule and the
state's federally-approved wolf plan. The interagency agreement will dictate
activities undertaken by the Montana Department of Livestock. The inserted
language clarifies that the department and commission are responsible for the
decisions about the status, conservation, and management of the gray wolf
population as a state species in need of management, game animal, or fur bearer as
guided by Montana's wolf plan, statutes, and rules. The department and
commission recognize that the Montana Department of Livestock has an interest in
how wolf-livestock conflicts are addressed through its relationship with USDA
Wildlife Services.

Comment 6: Several comments indicated a better explanation of "connecting the
response to the conflict in both time and location” in (3) is needed.

Response 6: Language to better describe that lethal control is intended to be
directed toward a wolf or wolves with the highest likelihood of having already injured
or killed livestock in a specific area has been added. Lethal control actions in
particular should be implemented and carried out in such a way as to maximize the
likelihood that the offending problem wolves are killed, as it seems individual wolves
experiment and "learn” that livestock can be a food source and teach that behavior
to other wolves. Killing problem wolves, when necessary and as opposed to
indiscriminant killing of wolves far away from where the damage occurred, offers the
greatest probability that depredations will stop. This approach is consistent with the
department's and commission's approach when responding to mountain lion and
black bear damage to private property. Nonlethal control is intended to decrease the
risk of wolf caused livestock losses, though may not fully prevent wolf caused
losses.

Comment 7: Several comments at the hearings addressed aspects of wolf biology
and potential outcomes of management decisions, such as breeder loss, trophic
cascades, and compensatory mortality.

Response 7: The department and commission acknowledge these comments and
guestions about wolf biology and the potential outcomes of management decisions.
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The department's monitoring of individual packs, total wolf numbers, distribution,
dispersal, diseases, connectivity, and other things through an adaptive management
framework assures that lethal control or other management prescriptions will not
jeopardize maintenance of adequate numbers of breeding pairs, connectivity, and
genetic exchange. Additionally, the department is involved with various applied
research and field projects aimed at decreasing uncertainty about wolf biology and
the outcomes of management prescriptions.

Comment 8: A comment at a hearing expressed concern that the broad language of
Montana's defense of property statute could be interpreted to mean that it would be
legal to bait wolves with domestic dogs or livestock for the purposes of intentionally
killing wolves lawfully under the statute.

Response 8: It is unlawful for a person to intentionally bait wolves with domestic
dogs or livestock for the purposes of killing wolves as per the defense of property
statute and NEW RULE V(9). The statute requires that all incidents in which wolves
are injured or killed in defense of property be reported to the department and the
department will investigate them. If an investigation determines that intentional
baiting or unusual attractants were used with the intent of killing wolves, the
department will seek prosecution.

Comment 9: Several comments supported inclusion of allowable nonlethal control.
Response 9: The department and commission appreciate the support.

Comment 10: Several comments suggested that nonlethal control strategies should
be required prior to application of lethal control. Related comments suggested that
the department and commission have not demonstrated a strong enough
commitment to use of nonlethal control measures. A few other related comments
suggested that department should work harder and put more effort into development
and requiring "best management" practices of public land grazing permittees.

Response 10: The department and commission believe that an integrated approach
to addressing wolf-livestock conflicts requires the combination of both nonlethal tools
to decrease the risk of livestock loss and lethal tools when wolves repeatedly Kill
livestock. Many livestock owners already implement several nonlethal proactive
tools. The department and commission do not have jurisdiction over lands managed
by other state or federal agencies for livestock grazing but the department has been
involved with several cooperative range rider projects and works directly with
individual livestock owners, watershed groups, grazing associations, and land
management agencies. The department has learned that a combination of
strategies are required for livestock and wolves to share the Montana landscape.
Tolerance of wildlife use of private lands, and by species that can injure or Kkill
livestock, is critical to their long term conservation success. Therefore, the
department and commission take a balanced, adaptive, and flexible approach to
preventing and resolving wolf-livestock conflicts. The department and commission
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have added additional language to NEW RULE IV to more specifically state the
commitment to use and evaluate nonlethal methods of control.

Comment 11: Several comments suggested additional proactive nonlethal
strategies that were not included in the list.

Response 11: Several additional nonlethal activities that could be considered have
been added to NEW RULE IV. The list is not exhaustive, nor exclusive as new
techniques are developed. A reference to the need to work with all other interested
parties and in a variety of settings in which wolves and livestock could be in close
proximity has also been added. Further, a reference was added that technical
assistance will be provided to the Montana Livestock Loss Reduction and Mitigation
Board and its coordinator to help with selection, implementation, and evaluation of
proactive nonlethal tools.

Comment 12: Several comments suggested more effort into nonlethal control
activities and less into lethal control activities on public lands.

Response 12: NEW RULE | states the department will implement conservation and
management strategies to make sure that wolves continue to thrive. The
department has supported and participated in a number of programs with proactive,
nonlethal strategies aimed at preventing livestock loss on both public and private
lands. Although nonlethal control methods are preferred on public land, the
department's adaptive management plan approaches wolf-livestock conflicts within
the context of an adaptive management framework that generally discerns between
settings of public lands, primarily backcountry areas and near national parks, and
areas of mixed land ownerships. The plan also recognized that livestock are
considered private property and that conflicts needed to be addressed and resolved
wherever they occur, using a combination of nonlethal and lethal control activities.

Approximately 65% of all lethal control occurs on private lands. The
department and USDA Wildlife Services completed a summary of damage and
damage management for the period 1987-2006 (Sime et al. 2007). The summary
shows that the majority of livestock are confirmed as being injured or killed on
private land in Montana. The majority of lethal control is carried out by both private
citizens, as authorized by applicable state or federal regulations, and by USDA
Wildlife Services, as authorized by the department.

Comment 13: Several comments supported the allowable lethal control, the need to
address and resolve conflicts, and that lethal removal was an important tool.
Comments also generally supported an incremental approach.

Response 13: The department and commission agree that lethal control of problem
wolves has helped resolve wolf-livestock conflicts. Further, the department and
commission believe that strategic, targeted removal of problem wolves should be
carried out in combination with proactive, nonlethal efforts to decrease the risk that
livestock would be injured or killed by wolves. Based on nineteen years of
experience with wolf-livestock conflicts in Montana, the department and USDA
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Wildlife Services concluded the combination will be required to maintain local public
tolerance of wolves where the two overlap. (Sime et al. 2007)

Comment 14: Several questions and comments were received about how the
department and commission establish wolf hunting quotas in light of lethal control to
address wolf-livestock conflicts.

Response 14: The department considered and modeled previous data about wolf
death, birth, immigration, and emigration from all causes prior to making a tentative
recommendation of a hunting quota to the commission on June 12, 2008. The
department took into account livestock-related lethal control and made a
conservative recommendation to the commission. By managing future public
harvest on a quota-based system, when the total number of breeding pairs is greater
than 15, many safeguards are in place to prevent excessive total mortality.
Population monitoring also includes efforts to monitor wolf numbers, distribution,
dispersal, birth, death, disease, and other things pertinent to maintaining a
recovered, "connected" wolf population. The department provided supporting
information about the modeling exercise and safeguards against excessive mortality
to the commission and the public previously.

Comment 15: Many comments were received specific to the hunting quotas and
generally stated that the hunting quotas were either too high or that wolves should
not be hunted at all. Many of these comments also registered a concern about lethal
control in such a way that could have either applied to the wolf quota or the
proposed ARM rules.

Response 15: Although these rules do not directly address quotas or wolf hunting,
NEW RULE | establishes the department's commitment to the preservation of the
gray wolf. Language was added to NEW RULE | stating the department will manage
wolves to assure that recovery criteria are met or exceeded and the commission has
authority to adopt a hunting season when the statewide number of breeding pair
exceeds 15.

Comment 16: Several comments stated the rule proposal did not adequately explain
the permit process and details related to that aspect of lethal control. One comment
also suggested language that discouraged flagrant abuse of a kill permit.

Response 16: The department's experience is that private citizens in Montana have
not abused the flexibility afforded to them under the federal regulations or the state's
guidelines, as applicable, over the last several years. Nonetheless, additional
clarifying language was added to NEW RULE V.

[s/ Steve Doherty [s/ Martha Williams

Steve Doherty Martha Williams

Chairman Rule Reviewer

Fish, Wildlife and Parks Commission Department of Fish, Wildlife and Parks
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[s/ M. Jeff Hagener

M. Jeff Hagener

Director

Department of Fish, Wildlife and Parks
Secretary

Fish, Wildlife and Parks Commission

Certified to the Secretary of State September 29, 2008
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 12.6.2208, 12.6.2215, and )
12.6.2220 regarding exotic species )

TO: All Concerned Persons

1. On July 31, 2008, the Fish, Wildlife and Parks Commission published
MAR Notice No. 12-345 regarding the above-stated rules at page 1527 of the
Montana Administrative Register, Issue Number 14.

2. The commission has amended ARM 12.6.2208, 12.6.2215, and
12.6.2220 exactly as proposed.

3. No comments or testimony were received.
/sl Steve Doherty /sl Bill Schenk
Steve Doherty Bill Schenk
Chairman Rule Reviewer
Fish, Wildlife and Parks Commission Department of Fish, Wildlife and Parks

Certified to the Secretary of State September 29, 2008
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment of ) CORRECTED NOTICE OF
ARM 24.159.1010 standards related ) AMENDMENT
to the practical nurse )

TO: All Concerned Persons

1. On February 14, 2008, the Board of Nursing published MAR Notice No.
24-159-70 regarding the proposed amendment of the above-stated rule at page 279
of the 2008 Montana Administrative Register, issue no. 3. On August 14, 2008, the
board published the notice of amendment at page 1709 of the 2008 Montana
Administrative Register, issue no. 15.

2. In preparing replacement pages for the third quarter of 2008, it was
discovered that the word "of" was inadvertently left out of the original proposal and
should have been inserted at that time. The rule, as amended, reads as follows,
deleted matter interlined, new matter underlined:

24.159.1010 STANDARDS RELATED TO INTRAVENOUS (IV) THERAPY

(1) through (2)(m) remain as amended.

(n) discontinue the infusion of blood, blood components, or plasma volume
expanders.

(3) remains as amended.

3. The corrected replacement page was submitted to the Secretary of State's
office on September 30, 2008.

BOARD OF NURSING
KATHY HAYDEN, LPN, PRESIDENT

/sl DARCEE L. MOE /s/ KEITH KELLY
Darcee L. Moe Keith Kelly, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State September 29, 2008
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BEFORE THE BOARD OF OPTOMETRY
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA
In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 24.168.401 fees, 24.168.402 )
and 24.168.408 licensure, 24.168.411 )
general practice requirements, and )
24.168.2301 unprofessional conduct )

TO: All Concerned Persons

1. OnJune 12, 2008, the Board of Optometry (board) published MAR Notice
No. 24-168-38 regarding the amendment of the above-stated rules, at page 1111 of
the 2008 Montana Administrative Register, issue no. 11.

2. On July 10, 2008, a public hearing was held on the proposed amendment
of the above-stated rules in Helena. No comments or testimony were received.

3. The board has amended ARM 24.168.401, 24.168.402, 24.168.408,
24.168.411, and 24.168.2301 exactly as proposed.

BOARD OF OPTOMETRY
ROCK SVENNUNGSEN, O.D., PRESIDENT

/sl DARCEE L. MOE /s/ KEITH KELLY
Darcee L. Moe Keith Kelly, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State September 29, 2008
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) CORRECTED NOTICE OF

ARM 37.86.2402 pertaining to ) AMENDMENT
preferred hospital transportation )
reimbursement )

TO: All Concerned Persons

1. On July 17, 2008, the Department of Public Health and Human Services
published notice of the proposed amendment of the above-stated rule at page 1417
of the 2008 Montana Administrative Register, issue number 13. On August 14,
2008, the department published notice of the amended notice of proposed
amendment of the above-stated rule at page 1685 of the 2008 Montana
Administrative Register, issue number 15. On September 11, 2008, the department
published the notice of amendment at page 1982 of the 2008 Montana
Administrative Register, issue number 17.

2. This corrected notice is being filed to correct an error in the application
date of the proposed rules. The rules were proposed to be applied effective October
1, 2008 in the proposal notice but the application date paragraph was inadvertently
left out of the notice of adoption. The department intends the rule changes to be
applied effective October 1, 2008.

3. All other rule changes adopted and amended remain the same.

4. The replacement pages for this corrected notice were submitted to the
Secretary of State for the September 30, 2008 deadline.

/s/ John Koch /s/ Joan Miles
Rule Reviewer Joan Miles, Director
Public Health and Human Services

Certified to the Secretary of State September 29, 2008.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF ADOPTION AND
AMENDMENT

In the matter of the adoption of New )
Rule | (42.13.702) and Il (42.13.404) )
and amendment of ARM 42.13.107, )
42.13.109, 42.13.222, 42.13.601, and )
42.13.701 relating to liquor licensing )
rules )

TO: All Concerned Persons

1. OnJuly 17, 2008, the department published MAR Notice No. 42-2-795
regarding the proposed adoption and amendment of the above-stated rules at page
1450 of the 2008 Montana Administrative Register, issue no. 13. On August 28,
2008, the department published a notice of decision on proposed rule action
regarding ARM 42.13.601 at page 1821 of the 2008 Montana Administrative
Register, issue no. 16.

2. A public hearing was held on August 7, 2008, to consider the proposed
adoption and amendment. Written comments are summarized as follows along with
the response of the department:

COMMENT NO. 1: Lee Heiman, Staff Attorney for the Montana Legislative
Services Division stated that the implementing authority in the notice is the same as
in the current rules, which doesn't really address the common carrier aspect of the
amendments. There are several parts of Title 16 that deal with common carrier
delivery, but none specifically address carriage between beer wholesalers or table
wine distributors and retail licensees. The most applicable sections appear to be 16-
3-106 and 16-3-411, MCA.

RESPONSE NO. 1: The department concurs with Mr. Heiman and has
amended the rule as shown below to include both statutes provided in his
comments.

COMMENT NO. 2: Lee Heiman also stated that he thought the implementing
statute for ARM 42.13.701 should be 16-1-409, MCA rather than 16-1-406, MCA.
Section 16-1-406, MCA, says that the tax is payable by a wholesaler, but the rule
would require the tax be paid by a brewer if there is no wholesaler. He said he
thought that is possible under 16-1-409, MCA, which does address brewers. He
also stated that he thought the inconsistency should be fixed by a bill in the 2009
Legislative Session.

RESPONSE NO. 2: The department believes that both statutes apply to the
intent of this rule and have added 16-1-409, MCA, as shown below. The department
will review the statutes and determine whether to propose legislative changes in
20009.
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3. The department adopts New Rule 1 (42.13.702) and New Rule 1l
(42.13.404) and amends ARM 42.13.107 and 42.13.109 as proposed. The
department will be addressing the proposed amendments to ARM 42.13.601 through
negotiated rulemaking. Based on the comments received, the department amends
ARM 42.13.222 and 42.13.701 as follows, stricken matter interlined, new matter
underlined:

42.13.222 BEER WHOLESALER AND TABLE WINE DISTRIBUTOR
RECORDKEEPING REQUIREMENTS (1) through (4)(a) remain as proposed.

AUTH: 16-1-303, MCA
IMP: 16-3-106, 16-3-220, 16-3-243, 16-3-404, 16-3-406, 16-3-411, MCA

42.13.701 PRODUCTION THRESHOLD (1) through (5) remain as
proposed.

AUTH: 16-1-303, MCA
IMP: 16-4-406, 16-1-409, MCA

4. An electronic copy of this Adoption Notice is available through the
department's site on the World Wide Web at www.mt.gov/revenue, under "for your
reference"; "DOR administrative rules"; and "upcoming events and proposed rule
changes." The department strives to make the electronic copy of this Adoption
Notice conform to the official version of the Notice, as printed in the Montana
Administrative Register, but advises all concerned persons that in the event of a
discrepancy between the official printed text of the Notice and the electronic version
of the Notice, only the official printed text will be considered. In addition, although
the department strives to keep its web site accessible at all times, concerned
persons should be aware that the web site may be unavailable during some periods,
due to system maintenance or technical problems.

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State September 29, 2008
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council
Administrative rule review is a function of interim committees and the
Environmental Quality Council (EQC). These interim committees and the EQC have
administrative rule review, program evaluation, and monitoring functions for the
following executive branch agencies and the entities attached to agencies for
administrative purposes.
Economic Affairs Interim Committee:
= Department of Agriculture;
» Department of Commerce;
= Department of Labor and Industry;
= Department of Livestock;
= Office of the State Auditor and Insurance Commissioner; and
= Office of Economic Development.
Education and Local Government Interim Committee:
= State Board of Education;
= Board of Public Education;
» Board of Regents of Higher Education; and
= Office of Public Instruction.
Children, Families, Health, and Human Services Interim Committee:
= Department of Public Health and Human Services.
Law and Justice Interim Committee:
= Department of Corrections; and
» Department of Justice.
Energy and Telecommunications Interim Committee:

= Department of Public Service Regulation.
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Revenue and Transportation Interim Committee:
= Department of Revenue; and
= Department of Transportation.
State Administration and Veterans' Affairs Interim Committee:
» Department of Administration;
= Department of Military Affairs; and
= Office of the Secretary of State.
Environmental Quality Council:
» Department of Environmental Quality;
» Department of Fish, Wildlife, and Parks; and
= Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to make
recommendations to an agency regarding the adoption, amendment, or repeal of a
rule or to request that the agency prepare a statement of the estimated economic
impact of a proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or directing an agency to adopt
or amend a rule, or a Joint Resolution recommending that an agency adopt, amend,
or repeal a rule.

The interim committees and the EQC welcome comments and invite
members of the public to appear before them or to send written statements in order
to bring to their attention any difficulties with the existing or proposed rules. The

mailing address is P.O. Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a looseleaf
compilation by department of all rules of state departments and
attached boards presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR or Register) is a soft
back, bound publication, issued twice-monthly, containing
notices of rules proposed by agencies, notices of rules adopted
by agencies, and interpretations of statutes and rules by the
Attorney General (Attorney General's Opinions) and agencies

(Declaratory Rulings) issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM Topical Index.
Subject Update the rule by checking the accumulative table and

the table of contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each number and

title which lists MCA section numbers and department
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of existing permanent
rules of those executive agencies that have been designated by the Montana
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through
June 30, 2008. This table includes those rules adopted during the period July 1,
2008, through September 30, 2008, and any proposed rule action that was pending
during the past six-month period. (A notice of adoption must be published within six
months of the published notice of the proposed rule.) This table does not include the
contents of this issue of the Montana Administrative Register (MAR or Register).

To be current on proposed and adopted rulemaking, it is necessary to check the
ARM updated through June 30, 2008, this table, and the table of contents of this
issue of the MAR.

This table indicates the department name, title number, rule numbers in ascending
order, catchphrase or the subject matter of the rule, and the page number at which
the action is published in the 2007 and 2008 Montana Administrative Register.

To aid the user, the Accumulative Table includes rulemaking actions of such entities
as boards and commissions listed separately under their appropriate title number.

GENERAL PROVISIONS, Title 1

1.3.101 and other rules - Secretary of State's Model Rules, p. 1003, 1593
1.3.211 and other rules - Attorney General's Model Rules, p. 988, 1700

ADMINISTRATION, Department of, Title 2

-1V Mortgage Lender Surety Bond - Branch Office Licensing - Supervision
of Branch Offices and Loan Officers - Responsibility for Acts of
Agents, p. 862, 1579

2.6.205 and other rule - State Vehicle Use, p. 355, 614

2.13.202 and other rules - Implementing HB 27: Defining Eligibility and
Distribution of HB 27 Surcharge Funds for Wireless 911 Emergency
Systems, p. 210, 558

2.59.1401  and other rules - Regulation of Title Lenders - Title Loan Designation -
Notification to the Department - Rescinded Loans - Failure to Correct
Deficiencies - Department's Cost of Administrative Action -
Examination Fees - Required Record Keeping - Sale of Repossessed
Property - Unfair Practice, p. 846, 1571

2.59.1701 and other rules - Licensing and Regulation of Mortgage Brokers and
Loan Originators - Continuing Education - Prelicensing Examination -
Designated Managers - Examinations - Failure to Correct Deficiencies
- Grounds for the Denial of an Application - Costs in Bringing the
Administrative Action - Scheme to Defraud or Mislead, p. 666, 2034
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(Public Employees' Retirement Board)

2.43.203

2.43.304
2.43.427

and other rules - Operation of the Retirement Systems and Plans
Administered by the Montana Public Employees' Retirement Board,
p. 1852

Actuarial Rates and Assumptions, p. 430, 1018

Reinstatement Credit for Lost Time, p. 1946

AGRICULTURE, Department of, Title 4

[-VII

4.2.101

4.4.303
4.5.201
4.6.302
4.10.1806

4.14.303
4.17.102

(Departments of Agriculture and Livestock) Montana Certified Natural
Beef Cattle Marketing Program, p. 1, 564

and other rules - Model Procedural Rules - Wheat and Barley
Procedural Rule - Public Participation Rule in the Mint Program - Hail
Insurance Program Public Participation, p. 433, 942

Insured Crops, p. 215, 562

and other rules - Noxious Weed List Categories, p. 217, 563

Cherry Assessment, p. 1074, 1582

Waste Pesticide Disposal and Recyclable Plastic Container Fees,

p. 1364, 1800

and other rules - Montana Agricultural Loan Authority, p. 1950
Organic Program, p. 1518, 2045

STATE AUDITOR, Title 6

-1V
6.2.124

6.6.3101

6.6.4201

6.6.5221

6.6.8301

6.6.8301

6.10.126

Debt Collections, p. 509, 943

and other rules - Judicial Review - Securities Regulation - Senior
Specific Certifications and Designations - Filing Requirements for
Transactional Exemptions, p. 1635, 2046

and other rules - Long-Term Care, p. 222, 615

Continuing Education Program for Insurance Producers, Adjusters,
and Consultants, p. 868, 1455

Small Business Health Insurance Purchasing Pool and Tax Credits,
p. 436, 944

(Classification Review Committee) Updating References to the NCCI
Basic Manual for New Classifications for Various Industries, p. 1173
Updating References to the NCCI Basic Manual for New
Classifications for Various Industries, p. 513, 1135

and other rule - Unethical Practices by Broker-Dealers and Salesmen
Defined - Filing Requirements for Transactional Exemption, p. 1367,
1583

COMMERCE, Department of, Title 8

19-10/9/08

Administration of Treasure State Endowment (TSEP) Grants Awarded
by the 2007 Legislature, p. 872, 1308

Administration of the 2008-2009 Federal Community Development
Block Grant (CDBG) Program, p. 1850, 802
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8.2.101 Incorporation of Model Rules by Reference, p. 1652
8.99.401 and other rules - Microbusinesses, p. 1730, 486, 624

(Montana Coal Board)
I Internal Management Procedures of the Montana Coal Board, p. 603

(Hard-Rock Mining Impact Board)
8.104.101  and other rules - Organizational and Procedural Rules of the Hard-
Rock Mining Impact Board, p. 81, 945, 1309

(Board of Housing)
8.111.305 and other rule - Homeownership Program, p. 267, 1137

(Montana Heritage Preservation and Development Commission)

10.125.101 and other rules - Transfer from the Department of Education - Sale of
Real and Personal Property by the Montana Heritage Preservation
and Development Commission, p. 2026, 492

EDUCATION, Department of, Title 10

(Superintendent of Public Instruction)
10.7.101 and other rules - School Finance, p. 1176, 1692

(Board of Public Education)

10.54.6510 and other rules - Information Literacy/Library Media Content
Standards and Performance Descriptors, p. 1223, 1693

10.54.7510 and other rules - Technology Content Standards and Performance
Descriptors, p. 1198, 1696

10.55.907 Distance Learning, p. 1525, 2048

10.57.102 and other rules - Class 8 Licensure, p. 1521, 2050

FISH, WILDLIFE, AND PARKS, Department of, Title 12

(Department and Fish, Wildlife and Parks Commission)
12.2.501 and other rules - Gray Wolf Management in Montana, p. 1252

(Fish, Wildlife, and Parks Commission)

I Notice of Adoption of a Temporary Emergency Rule - Closing the
Canyon Ferry Reservoir, Broadwater County, From the Silos to the
Southern Shore, p. 1801, 1977
Notice of Adoption of a Temporary Emergency Rule - Closing the Big
Hole River, Silver Bow County, From Silver Bridge to Divide Bridge,
p. 1698, 1976
Notice of Adoption of a Temporary Emergency Rule - Closing the
Yellowstone River From Carters Bridge to Highway 89 North Bridge,
p. 1456, 1584, 1975

I Notice of Adoption of a Temporary Emergency Rule - Closing the
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Smith River From Camp Baker to Eden Bridge, p. 626, 805

No Wake Zone on Echo Lake, p. 85, 1019

No Wake Zone on Swan Lake, p. 87, 1024

Delegating Commission Authority to the Department to Close Public
Waters in the Event of a Fire Emergency, p. 520, 1317

Angling Restrictions and Fishing Closures, p. 516, 1310

and other rules - Exotic Species, p. 1527

ENVIRONMENTAL QUALITY, Department of, Title 17

17.50.501

Definitions - Certification of Energy Production, Transportation, and
Research Facilities for Tax Abatement and Classification, p. 2046,
1027

and other rules - Licensing and Operation of Solid Waste Landfill
Facilities, p. 688, 985

(Board of Environmental Review)

17.8.102

17.8.505

17.30.502

17.30.610
17.30.617

17.38.101

and other rules - Air Quality - Incorporation by Reference of Current
Federal Regulations and Other Materials Into Air Quality Rules,

p. 1371, 1743

and other rule - Air Quality - Air Quality Operation Fees and Open
Burning Fees, p. 1378, 1745

and other rules - Water Quality - Subdivisions - CECRA - Underground
Storage Tanks - Department Circular DEQ-7, p. 2035, 946

Water Quality - Surface Water Quality, p. 2043, 948

and other rule - Water Quality - Outstanding Resource Water
Designation for the Gallatin River, p. 2294, 328, 1398, 438, 1953

and other rules - Public Water Supply - Incorporation by Reference of
Current Federal Regulations and Other Materials in the Public Water
Supply Rules - Consecutive System Coverage, p. 1731

TRANSPORTATION, Department of, Title 18

18.6.202

18.6.202

and other rules - Transportation Commission - Outdoor Advertising
Control, p. 1747

and other rule - Transportation Commission - Electronic Billboards,
p. 523, 1458

CORRECTIONS, Department of, Title 20

-V

20.7.801
20.7.1101

19-10/9/08

Notice of Public Hearing on Proposed Adoption - Confidentiality of
Youth Records, p. 1382, 2053

Eastmont Chemical Dependency Treatment Program, p. 605, 1142
and other rule - Conditions on Probation or Parole, p. 1984, 273, 1145
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JUSTICE, Department of, Title 23

[-XXV Establishment of Peace Officers Standards and Training (POST),
p. 732
1.3.211 and other rules - Model Rules, p. 988, 1700

23.6.106 Tow Truck Complaint Resolution, p. 1531, 2054

23.7.101A  and other rules - Transfer of Title 23, chapter 7 - Fire Prevention and
Investigation, p. 1467

23.10.101  and other rules - Transfer of Title 23, chapter 10 - Controlled
Substances and the Regulation of Ephedrine and Pseudoephedrine,
p. 1468

23.12.102 and other rules - Transfer of ARM 23.12.102 Through 23.12.204 -
Criminal History and Criminal Justice Information, p. 1469, 1803

23.15.102 Definitions, p. 1092, 1589

23.17.101  and other rules - Transfer of ARM 23.17.101 Through 23.17.316 - Law
Enforcement Academy Bureau, p. 1470

(Public Safety Officer Standards and Training Council)
[-XXV Establishment of Peace Officers Standards and Training (POST)
Council, p. 1076, 1587

(Board of Crime Control)

23.14.401  and other rules - Transfer of POST Duties to a New Division -
Decision-making Authority - Payments of Claims - Establishing Appeal
Procedures From POST Decisions - Changes in Statute, p. 748, 1588

(Gambling Control Division)

I Procedure for Providing Notice to Multi-Game Machine Owners and
Lessees to Connect to an Approved Accounting and Reporting
System, p. 440, 806

23.16.1805 Refund of Permit Fee, p. 762, 1150

23.16.1827 Record Keeping Requirements, p. 1386, 1804

LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are listed in alphabetical order
following the department rules.

8.11.101 and other rules - Transfer from the Department of Commerce -
Licensed Addiction Counselors, p. 380

24.7.302 and other rules - Board of Labor Appeals Procedural Rules, p. 8, 628

24.17.127 Prevailing Wage Rates for Public Works Projects Using Building
Construction Services, Heavy Construction Services, and Highway
Construction Services, p. 765, 1471

24.29.1402 and other rules - Workers' Compensation Medical Fee Schedule for
Facilities, p. 1779
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24.29.1402 and other rules - Workers' Compensation Medical Fee Schedule for
Facilities, p. 768

24.30.102 Occupational Safety Matters in Public Sector Employment, p. 1388,
1805

24.101.413 and other rule - Licensed Addiction Counselors - Renewals - Fees,
p. 444, 949

(Alternative Health Care Board)

24.111.407 and other rules - Nonroutine Applications - Licensing by Examination -
Licensing by Endorsement - Natural Substance Formulary -
Apprenticeship Requirements, p. 358, 1033

(Board of Architects and Landscape Architects)
24.114.401 and other rule - Fee Schedule - Examination, p. 11, 1481

(Board of Athletic Trainers)
24.101.413 and other rule - Renewal Dates and Requirements - Fees, p. 1094,
1705

(Board of Barbers and Cosmetologists)

24.121.301 and other rules - Definitions - Premises and General Requirements -
Applications for Licensure - School-Facility and Operation - Teacher-
Training Curriculum - Salons/Booth Rental - Sanitary Standards -
Unprofessional Conduct - Anonymous Complaints - Disinfecting
Agents - Blood Spills, p. 1502, 382

(Board of Chiropractors)

24.126.406 and other rules - Record of Minutes and Hearings - Applications -
Exam Requirements - Temporary Permit - Endorsement - Inactive
Status and Conversion to Active Status - Interns and Preceptors -
Impairment Evaluators - Renewals and Continuing Education -
Unprofessional Conduct - Continuing Education, p. 1097, 1978

(Board of Clinical Laboratory Science Practitioners)

24.129.401 and other rules - Fees - Supervision - Standards for Licensure -
Unprofessional Conduct - Inspections - Notification, p. 1584, 629,
1482

(Board of Dentistry)

24.138.407 and other rules - Functions for Dental Hygienists - Specialty
Advertising - Hygiene Diagnosis and Treatment Planning, p. 14, 566

24.138.502 and other rules - Licensure, p. 527, 1483

(Board of Medical Examiners)

24.156.1306 Professional Conduct - Standards of Professional Practice, p. 1751,
807
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(Board of Nursing)

24.159.301 and other rules - Definitions - Foreign Educated Applicants for RN
Licensure Requirements - APRNSs, p. 875

24.159.301 and other rules - Definitions - Standards Related to the Practical Nurse
- Prohibited IV Therapies, p. 279, 532, 1709

(Board of Occupational Therapy Practice)
24.165.404 and other rule - Licensure - Approved Instruction, p. 997, 1716

(Board of Optometry)
24.168.401 and other rules - Fees - Licensure - General Practice Requirements -
Unprofessional Conduct, p. 1111

(Board of Ouitfitters)
24.171.401 and other rules - Fees - Emergency Guide License - Unprofessional
Conduct, p. 1116, 2055

(Board of Pharmacy)

24.174.301 and other rules - Definitions - Fee Schedule - Ambulatory Surgical
Facilities - Continuing Education, p. 447, 1151

24.174.401 Fee Schedule, p. 2051, 631

(Board of Plumbers)

24.180.301 and other rules - Definitions - Fees - Applications - Examinations -
Journeyman Qualifications - Master Qualifications - Reciprocity -
Temporary Practice Permits - Medical Gas Piping Endorsement -
Reissuance of Retirement Status License, p. 1391

(Board of Private Alternative Adolescent Residential or Outdoor Programs)
24.101.413 and other rules - Renewals - Registration Fee Schedule - Fee
Abatement - Licensing Fee Schedule, p. 451, 1031

(Board of Private Security)
24.182.401 and other rule - Experience Requirements, p. 89, 951

(Board of Public Accountants)
24.201.301 and other rules - Accounting, p. 1654

(Board of Real Estate Appraisers)

24.207.401 and other rules - Fees - Adoption of USPAP - Regulatory Reviews -
Examination - Application Requirements - Education Requirements -
Experience - Scope of Practice - Trainee Requirements - Mentor
Requirements - Renewals - Continuing Education, p. 1402

(Board of Realty Regulation)

24.210.301 and other rules - Definitions - Licensure - Unprofessional Conduct -
Supervising Broker Endorsement - Citations and Fines, p. 1679
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24.210.641 Unprofessional Conduct, p. 366, 808

(Board of Speech-Language Pathologists and Audiologists)

24.222.301 and other rules - Definitions - Licensure - Temporary Practice Permits
- Supervision - Functions of Aides or Assistants - Continuing
Education, p. 2054, 385

(Board of Veterinary Medicine)

24.225.401 and other rules - Fees - Infectious Waste - Licensing - Embryo
Transfer - Euthanasia Technicians and Agencies - Complaints -
Screening Panel - Nonroutine Applications, p. 2062, 633

LIVESTOCK, Department of, Title 32

32.6.712 Food Safety and Inspection Service (Meat, Poultry), p. 1120, 1590

(Board of Horse Racing)

[-VII Advance Deposit Account Wagering on Horse Racing and Greyhound
Racing, p. 18, 494
[- X111 Parimutuel Wagering on Fantasy Sports Leagues, p. 1261, 1806

32.28.1402 Horse Racing, p. 1123, 1591

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36.10.129  and other rules - Wildland-Urban Interface - Guidelines for
Development Within the Wildland-Urban Interface, p. 1794

36.12.101  and other rules - Definitions - Filing Fee Refunds - Objection to
Application, p. 1527, 567

36.12.102  and other rules - Forms - Form and Special Fees - Water Use
Standards - Public Notice Costs, p. 1413, 1820

36.12.1704 and other rule - Permit Application - Existing Legal Demands - Permit
Application Criteria - Adverse Effect, p. 1278, 1534, 1979

(Board of Land Commissioners)

[-XVIII (Board and Department) Selection, Implementation, and Reporting of
Real Estate Projects on State Trust Lands, p. 1955

36.25.301  and other rules - Coal Leasing Rules, p. 900, 1319, 1484

36.25.801 and other rules - Land Banking Program, p. 289, 1153

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

| & Il General Medicaid Services - Physician Administered Drugs, p. 376,
956

[-VI Medical Marijuana Program, p. 2027

[-1X Awarding Grants to Carry Out the Purposes of the Montana

Community Health Center Support Act, p. 1990, 959
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37.10.101
37.12.401
37.12.401
37.30.405
37.40.302

37.70.601
37.71.401

37.78.102
37.78.102
37.81.104
37.82.101
37.85.212
37.86.610

37.86.805

37.86.1101

37.86.2207

37.86.2207

37.86.2402

37.86.2801

37.88.206

37.88.1111

37.106.1946
37.108.507

-2196-

72-Hour Presumptive Eligibility for Adult Crisis Stabilization Services,
p. 307, 641, 1489

and other rules - Living Wills, p. 1686

Laboratory Testing Fees, p. 1000, 1486

Laboratory Testing Fees, p. 780

Vocational Rehabilitation Program Payment for Services, p. 369, 953
and other rules - Medicaid Nursing Facility Reimbursement, p. 783,
1320

Low Income Energy Assistance Program (LIEAP), p. 372, 810

and other rule - Low Income Weatherization Assistance Program
(LIWAP), p. 1125, 1592

and other rules - Temporary Assistance for Needy Families (TANF),
p. 1970

and other rules - Temporary Assistance for Needy Families (TANF),
p. 534, 1154

and other rules - Pharmacy Access Prescription Drug Benefit Program
(Big Sky Rx), p. 457, 954

and other rules - Medicaid Eligibility, p. 915, 1325, 1487

Resource Based Relative Value Scale (RBRVS), p. 607, 1155

and other rules - Medicaid Acute Services Reimbursement, p. 1420,
1980

and other rules - Hearing Aid Services - Dental - Home Infusion
Therapy - Durable Medical Equipment - Ambulance Services, p. 797,
1156

and other rules - Medicaid Requirements and Reimbursement for
Outpatient Drugs, p. 792, 1157

and other rules - Medicaid and MHSP Reimbursement for Youth
Mental Health Services, p. 1536

Medicaid Reimbursement for the Therapeutic Portion of Therapeutic
Youth Group Home Treatment Services, p. 31, 634, 1488

Preferred Hospital Transportation Reimbursement, p. 1417, 1685,
1982

and other rules - Medicaid Inpatient Hospital Reimbursement, p. 1281,
1983

and other rules - Mental Health Services Plan, p. 1424, 1988

Direct Care Wage Add-on for Certain Mental Health Care Providers,
p. 612, 1160

and other rules - Crisis Stabilization Facilities, p. 905, 1993
Components of Quality Assessment Activities, p. 301, 958

PUBLIC SERVICE REGULATION, Department of, Title 38

38.5.6001
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and other rules - Public Utilities - Electricity Suppliers - Natural Gas
Suppliers, p. 93, 575
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REVENUE, Department of, Title 42

111 Property Tax Incentives for New Investment, Development Research,
and Technology Related to Renewable Energy, p. 1878, 811

[-XII Local Government Tax Increment Financing Districts (TIFD), p. 548,
1490

42.4.118 and other rules - Alternative Energy Tax Credits, p. 1913, 387

42.13.107 and other rules - Liquor Licensing Rules, p. 1450, 1821

42.18.110  and other rules - Montana's Property Appraisal Plan, p. 1555, 2006

42.20.620 and other rules - Real Property and Agricultural Land, p. 1301, 1822

42.31.501  Telecommunications License and Telecommunications Excise Tax,
p. 1655, 642

SECRETARY OF STATE, Office of, Title 44

1.3.101 and other rules - Model Rules, p. 1003, 1593
44.3.102 and other rules - Elections, p. 930, 1329
445111 and other rules - Business Entity and Uniform Commercial Code

(UCC) Filings, p. 1562, 2056
(Commissioner of Political Practices)

I Limitations on Individual and Political Party Contributions, p. 471, 1034
44.10.335 and other rules - Constituent Services Accounts, p. 474, 1130, 2009
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