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  ISSUE NO. 11 
 
The Montana Administrative Register (MAR or Register), a twice-monthly 
publication, has three sections.  The Proposal Notice Section contains state 
agencies' proposed new, amended, or repealed rules; the rationale for the change; 
date and address of public hearing; and where written comments may be submitted.  
The Rule Adoption Section contains final rule notices which show any changes 
made since the proposal stage.  All rule actions are effective the day after print 
publication of the adoption notice unless otherwise specified in the final notice.  The 
Interpretation Section contains the Attorney General's opinions and state declaratory 
rulings.  Special notices and tables are found at the end of each Register. 
 
Inquiries regarding the rulemaking process, including material found in the Montana 
Administrative Register and the Administrative Rules of Montana, may be made by 
calling the Secretary of State's Office, Administrative Rules Services, at (406) 444-
2055. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
2.21.215, 2.21.216, 2.21.217, 
2.21.221, 2.21.222, 2.21.223, 
2.21.224, 2.21.226, 2.21.227, 
2.21.228, 2.21.229, 2.21.230, 
2.21.232, 2.21.234, and 2.21.241 
pertaining to annual leave policy 

) 
) 
) 
) 
) 
) 
) 
 

AMENDED NOTICE AND 
EXTENSION OF COMMENT 
PERIOD ON PROPOSED REPEAL  

TO:  All Concerned Persons 
 
1.  On April 15, 2010, the Department of Administration published MAR 

Notice No. 2-21-428 regarding the proposed repeal of the above-stated rules at 
page 804 of the 2010 Montana Administrative Register, Issue Number 7.  On May 
14, 2010, at 11:00 a.m., the Department of Administration held a public hearing to 
consider the proposed repeal of the above-stated rules.  The department received 
written comments regarding the sufficiency of the statement of reasonable necessity.  
As a result, the statement of reasonable necessity is amended and the comment 
period is extended. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact the Department of Administration no later than 5:00 p.m. on 
June 17, 2010, to advise us of the nature of the accommodation needed.  Please 
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov. 

 
STATEMENT OF REASONABLE NECESSITY:  The rules proposed to be repealed 
concern only the internal management of state government and do not affect the 
public.  Therefore, the rules are not appropriately included in ARM, according to the 
definition of "rule" in 2-4-102(11)(b)(i), MCA.  The annual leave policy rules, which 
include all of the rules proposed to be repealed by this notice, concern only the internal 
management of state government because the policy affects state employees' annual 
leave and not the private rights or procedures available to the public.  The DOA has 
determined that the annual leave policy is consistent with the type of information not 
included within the definition of rules as defined in the Montana Administrative 
Procedure Act.  According to the definition of "rule" in 2-4-102(11)(a) and (b), MCA, 
rules do not include "rules implementing the state personnel classification plan, the 
state wage and salary plan, or the statewide accounting, budgeting, and human 
resource system."  This language was included in statute in 2003, and the State 
Human Resources Division has been removing its internal administrative policies from 
Administrative Rules of Montana (ARM) as part of its review process. 
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Repealing these rules from ARM does not mean that the policy is no longer effective.  
Agencies are still bound to follow the policy.  A revised annual leave policy for state 
employees will be included instead in the Montana Operations Manual (MOM), a 
document that addresses the internal management of state government.  MOM 
policies may be found at http://hr.mt.gov/hrpp/policies.mcpx.  When this policy is 
amended in the future, notice will be posted on the MINE web page, an internal site for 
state employees. 
 

3.  Concerned persons may submit their data, views, or arguments in writing 
to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; or 
e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m., June 25, 
2010. 

 
4.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 
 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
2.21.305, 2.21.306, 2.21.307, 
2.21.308, 2.21.309, 2.21.310, 
2.21.311, and 2.21.312 pertaining to 
disaster and emergency leave policy 

) 
) 
) 
) 
) 
 

AMENDED NOTICE AND 
EXTENSION OF COMMENT 
PERIOD ON PROPOSED REPEAL  

TO:  All Concerned Persons 
 
1.  On April 15, 2010, the Department of Administration published MAR 

Notice No. 2-21-429 regarding the proposed repeal of the above-stated rules at 
page 808 of the 2010 Montana Administrative Register, Issue Number 7.  On May 
14, 2010, at 10:30 a.m., the Department of Administration held a public hearing to 
consider the proposed repeal of the above-stated rules.  The department has 
determined that the sufficiency of the statement of reasonable necessity is 
questionable.  As a result, the statement of reasonable necessity is amended and 
the comment period is extended. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact the Department of Administration no later than 5:00 p.m. on 
June 17, 2010, to advise us of the nature of the accommodation needed.  Please 
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov. 

 
STATEMENT OF REASONABLE NECESSITY:  The rules proposed to be repealed 
concern only the internal management of state government and do not affect the 
public.  Therefore, the rules are not appropriately included in ARM, according to the 
definition of "rule" in 2-4-102(11)(b)(i), MCA.  The disaster and emergency leave policy 
rules, which include all of the rules proposed to be repealed by this notice, concern 
only the internal management of state government because the policy affects state 
employees' leave and not the private rights or procedures available to the public.  The 
DOA has determined that the disaster and emergency leave policy is consistent with 
the type of information not included within the definition of rules as defined in Montana 
Administrative Procedure Act.  According to the definition of "rule" in 2-4-102(11)(a) 
and (b), MCA, rules do not include "rules implementing the state personnel 
classification plan, the state wage and salary plan, or the statewide accounting, 
budgeting, and human resources system."  This language was included in statute in 
2003, and the State Human Resources Division has been removing its internal 
administrative policies from the Administrative Rules of Montana (ARM) as part of its 
review process. 
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Repealing these rules from ARM does not mean that the policy is no longer effective.  
Agencies are still bound to follow the policy.  A revised disaster and emergency leave 
policy for state employees will be included instead in the Montana Operations Manual 
(MOM), a document that addresses the internal management of state government.  
MOM policies may be found at http://hr.mt.gov/hrpp/policies.mcpx.  When this policy is 
amended in the future, notice will be posted on the MINE web page, an internal site for 
state employees. 
 

3.  Concerned persons may submit their data, views, or arguments in writing 
to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; or 
e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m., June 25, 
2010. 

 
4.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 

 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
2.21.1801, 2.21.1802, 2.21.1803, 
2.21.1811, 2.21.1812, and 2.21.1831 
pertaining to exempt compensatory 
time policy 

) 
) 
) 
) 
) 
 

AMENDED NOTICE AND 
EXTENSION OF COMMENT 
PERIOD ON PROPOSED REPEAL  

TO:  All Concerned Persons 
 
1.  On April 15, 2010, the Department of Administration published MAR 

Notice No. 2-21-430 regarding the proposed repeal of the above-stated rules at 
page 811 of the 2010 Montana Administrative Register, Issue Number 7.  On May 
14, 2010, at 11:30 a.m., the Department of Administration held a public hearing to 
consider the proposed repeal of the above-stated rules.  The department received 
written comments regarding the sufficiency of the statement of reasonable necessity.  
As a result, the statement of reasonable necessity is amended and the comment 
period is extended. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact the Department of Administration no later than 5:00 p.m. on 
June 17, 2010, to advise us of the nature of the accommodation needed.  Please 
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov. 

 
STATEMENT OF REASONABLE NECESSITY:  The rules proposed to be repealed 
concern only the internal management of state government and do not affect the 
public.  Therefore, the rules are not appropriately included in ARM, according to the 
definition of "rule" in 2-4-102(11)(b)(i), MCA.  The exempt compensatory time policy 
rules, which include all of the rules proposed to be repealed by this notice, concern 
only the internal management of state government because the policy affects state 
employees and not the private rights or procedures available to the public.  The DOA 
has determined that the exempt compensatory time policy is consistent with the type of 
information not included within the definition of rules as defined in Montana 
Administrative Procedure Act.  According to the definition of "rule" in 2-4-102(11)(a) 
and (b), MCA, rules do not include "rules implementing the state personnel 
classification plan, the state wage and salary plan, or the statewide accounting, 
budgeting, and human resource system."  This language was included in statute in 
2003, and the State Human Resources Division has been removing its internal 
administrative policies from the Administrative Rules of Montana (ARM) as part of its 
review process. 
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Repealing these rules from ARM does not mean that the policy is no longer effective.  
Agencies are still bound to follow the policy.  A revised exempt compensatory time 
policy for state employees will be included instead in the Montana Operations Manual 
(MOM), a document that addresses the internal management of state government.  
MOM policies may be found at http://hr.mt.gov/hrpp/policies.mcpx.  When this policy is 
amended in the future, notice will be posted on the MINE web page, an internal site for 
state employees. 
 

3.  Concerned persons may submit their data, views, or arguments in writing 
to: Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; or 
e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m., June 25, 
2010. 

 
4.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 

 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
2.21.501, 2.21.502, 2.21.503, 
2.21.504, 2.21.505, 2.21.506, and 
2.21.507 pertaining to jury duty and 
witness leave policy 

) 
) 
) 
) 
) 
 

NOTICE OF PUBLIC HEARING ON 
PROPOSED REPEAL  

TO:  All Concerned Persons 
 
1.  On July 8, 2010, at 1:30 p.m., the Department of Administration will hold a 

public hearing in Room 136 of the Mitchell Building, at 125 N. Roberts, Helena, 
Montana, to consider the proposed repeal of the above-stated rules. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact the Department of Administration no later than 5:00 p.m. on 
July 1, 2010, to advise us of the nature of the accommodation needed.  Please 
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov. 

 
3.  The department proposes to repeal the following rules: 
 
2.21.501  INTRODUCTION found at page 2-659 of the Administrative Rules of 

Montana (ARM). 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
 
2.21.502  DEFINITIONS found at ARM page 2-659. 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
 
2.21.503  RATE OF COMPENSATION found at ARM page 2-659. 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
 
2.21.504  BENEFITS ACCRUAL found at ARM page 2-659. 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
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2.21.505  ABSENCES found at ARM page 2-659. 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
 
2.21.506  REQUEST TO BE EXCUSED FROM JURY DUTY found at ARM 

page 2-660. 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
 
2.21.507  CLOSING found at ARM page 2-660. 
 
AUTH:  2-18-102, 2-18-604, MCA 
IMP:  2-18-619, MCA 
 

STATEMENT OF REASONABLE NECESSITY:  The jury duty and witness leave policy 
rules, which include all of the above-stated rules proposed to be repealed, concern 
only the internal management of state government because the policy affects state 
employees' jury duty and witness leave and not the private rights or procedures 
available to the public.  The DOA has determined that the jury duty and witness leave 
policy is consistent with the type of information not included within the definition of rules 
as defined in the Montana Administrative Procedure Act.  According to the definition of 
"rule" in 2-4-102(11)(a) and (b), MCA, rules do not include "rules implementing the 
state personnel classification plan, the state wage and salary plan, or the statewide 
accounting, budgeting, and human resource system."  This language was included in 
statute in 2003, and the State Human Resources Division has been removing its 
internal administrative policies from the Administrative Rules of Montana as part of its 
policy review process.   
 
Repealing these rules from ARM does not mean that the policy is no longer effective.  
Agencies are still bound to follow the policy.  A revised jury duty and witness leave 
policy for state employees will be included instead in the Montana Operations Manual 
(MOM), a document that addresses the internal management of state government.  
MOM policies may be found at http://hr.mt.gov/hrpp/policies.mcpx and employees may 
comment on the proposed jury duty and witness leave policy found at 
http://hr.mt.gov/hrpp/policyproposals.mcpx.  A notice of this policy review is also posted 
on the MINE web page, an internal site for state employees. Future proposed revisions 
will be posted on MINE as well. 
 

4.  Concerned persons may submit their data, views, or arguments either 
orally or in writing at the hearing.  Written data, views, or arguments may also be 
submitted to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 
N. Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
or e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m., July 12, 
2010. 
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5.  Marjorie Thomas, an attorney with the Department of Administration, has 
been designated to preside over and conduct this hearing. 

 
6.  The department maintains a list of interested persons who wish to receive 

notices of rulemaking actions proposed by this agency.  Persons who wish to have 
their name added to the mailing list shall make a written request which includes the 
name and mailing address or e-mail address of the person to receive notices and 
specifies that the person wishes to receive notices regarding State Human 
Resources Division rulemaking actions.  Notices will be sent by e-mail unless a 
mailing preference is noted in the request.  Such written request may be mailed or 
delivered to the contact person in 4 above or may be made by completing a request 
form at any rules hearing held by the department. 

 
7.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 

 
8.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 
 

 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
2.21.1701, 2.21.1702, 2.21.1703, 
2.21.1711, 2.21.1712, 2.21.1713, and 
2.21.1731 pertaining to overtime and 
nonexempt compensatory time 

) 
) 
) 
) 
) 
 

NOTICE OF PUBLIC HEARING ON 
PROPOSED REPEAL  

TO:  All Concerned Persons 
 
1.  On July 8, 2010, at 2:00 p.m., the Department of Administration will hold a 

public hearing in Room 136 of the Mitchell Building, at 125 N. Roberts, Helena, 
Montana, to consider the proposed repeal of the above-stated rules. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact the Department of Administration no later than 5:00 p.m. on 
July 1, 2010, to advise us of the nature of the accommodation needed.  Please 
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov. 

 
3.  The department proposes to repeal the following rules: 
 
2.21.1701  SHORT TITLE found at page 2-813 of the Administrative Rules of 

Montana (ARM). 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
 
2.21.1702  POLICY AND OBJECTIVES found at ARM page 2-813. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
 
2.21.1703  DEFINITIONS found at ARM page 2-813. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
 
2.21.1711  ADMINISTRATION OF OVERTIME COMPENSATION AND 

NONEXEMPT COMPENSATORY TIME found at ARM page 2-814. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
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2.21.1712  OVERTIME COMPENSATION found at ARM page 2-815. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
 
2.21.1713  NONEXEMPT COMPENSATORY TIME found at ARM page 2-815. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
 
2.21.1731  CLOSING found at ARM page 2-816. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, MCA 
 

STATEMENT OF REASONABLE NECESSITY:  The overtime and nonexempt 
compensatory time policy rules, which include all of the above-stated rules proposed to 
be repealed, concern only the internal management of state government because the 
policy affects state employees' overtime and nonexempt compensatory time and not 
private rights or procedures available to the public.  The DOA has determined that the 
overtime and nonexempt compensatory time policy is consistent with the type of 
information not included within the definition of rules as defined in the Montana 
Administrative Procedure Act.  According to the definition of "rule" in 2-4-102(11)(a) 
and (b), MCA, rules do not include "rules implementing the state personnel 
classification plan, the state wage and salary plan, or the statewide accounting, 
budgeting, and human resources system."  This language was included in statute in 
2003, and the State Human Resources Division has been removing its internal 
administrative policies from the Administrative Rules of Montana as part of its policy 
review process. 
 
Repealing these rules from ARM does not mean that the policy is no longer effective.  
Agencies are still bound to follow the policy.  A revised overtime and nonexempt 
compensatory time policy for state employees will be included instead in the Montana 
Operations Manual (MOM), a document that addresses the internal management of 
state government.  MOM policies may be found at http://hr.mt.gov/hrpp/policies.mcpx 
and employees may comment on the proposed overtime and nonexempt 
compensatory time policy found on http://hr.mt.gov/hrpp/policyproposals.mcpx.  A 
notice of this policy review is also posted on the MINE web page, an internal site for 
state employees.  Future proposed revisions will be posted on MINE as well. 

 
4.  Concerned persons may submit their data, views, or arguments either 

orally or in writing at the hearing.  Written data, views, or arguments may also be 
submitted to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 
N. Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
or e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m., July 12, 
2010. 
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5.  Marjorie Thomas, an attorney with the Department of Administration, has 

been designated to preside over and conduct this hearing. 
 
6.  The department maintains a list of interested persons who wish to receive 

notices of rulemaking actions proposed by this agency.  Persons who wish to have 
their name added to the mailing list shall make a written request which includes the 
name and mailing address or e-mail address of the person to receive notices and 
specifies that the person wishes to receive notices regarding State Human 
Resources Division rulemaking actions.  Notices will be sent by e-mail unless a 
mailing preference is noted in the request.  Such written request may be mailed or 
delivered to the contact person in 4 above or may be made by completing a request 
form at any rules hearing held by the department. 

 
7.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 

 
8.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 
 

 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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 BEFORE THE DEPARTMENT OF ADMINISTRATION 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption of New 
Rule I, the amendment of ARM 
2.21.3702, 2.21.3703, 2.21.3707, 
2.21.3708, 2.21.3709, 2.21.3719, 
2.21.3720, 2.21.3721, 2.21.3723, 
2.21.3724, 2.21.3726, 2.21.3728, 
2.21.3735, the amendment and 
transfer of ARM 2.21.3705, and the 
repeal of ARM 2.21.3704 and 
2.21.3715 pertaining to recruitment and 
selection 

) 
) 
) 
) 
) 
)
)
)
)
)
) 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION, 
AMENDMENT, AMENDMENT AND 
TRANSFER, AND REPEAL 
 
 

 
TO:  All Concerned Persons 
 
1.  On July 12, 2010, at 1:30 p.m., the Department of Administration will hold 

a public hearing in Room 136 of the Mitchell Building, at 125 N. Roberts, Helena, 
Montana, to consider the proposed adoption, amendment, amendment and transfer, 
and repeal of the above-stated rules. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact Department of Administration no later than 5:00 p.m. on 
July 7, 2010, to advise us of the nature of the accommodation that you need.  
Please contact Linda Davis, Department of Administration, PO Box 200127, Helena, 
Montana 59620; telephone (406) 444-3796; fax (406) 444-0703; Montana Relay 
Service 711; or e-mail ldavis@mt.gov. 

 
3.  The rule as proposed to be adopted provides as follows: 

 
NEW RULE I  COMPLIANCE WITH MILITARY SELECTIVE SERVICE ACT 
(1)  Agencies shall verify that every male person hired on a full-time or part-

time basis in permanent or temporary positions has registered in compliance with 
the federal Military Selective Service Act, except those excluded in (2) of this rule.  If 
an individual has reached his 18th birthday and is under the age of 26, agencies 
shall require documentation showing he has registered with Selective Service or is 
exempt from registration.  If an individual is age 26 or older and was required to 
register but has not done so, the individual shall prove to the agency job 
representative his failure to register was neither known nor willful. 

(2)  Agencies may exclude certain individuals from their verification 
procedures who: 

(a)  were born on or before December 31, 1959; 
(b)  have been continuously employed in state government without a five-day 

break in service before July 1, 2001; 
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(c)  are transferring without a five-day break in service to another position in 
an agency or in state government; 

(d)  have already provided information confirming selective service status; or 
(e)  are hired as independent contractors or as employees of temporary 

service contractors. 
(3)  Agency managers may determine the types of documentation an 

individual shall provide showing compliance with the federal Military Selective 
Service Act.  At a minimum, agencies shall require a written statement of selective 
service status.   

(4)  Agencies shall request the documentation described in this rule at the 
time they make an employment offer.  Agencies may adopt reasonable timelines for 
individuals to provide the documentation.  The Department of Administration has 
published the Montana Selective Service Compliance Guide to assist agencies in 
complying with this rule and the Military Selective Service Act.  The guide provides 
examples of adequate documentation and information about who must register with 
selective service.  If an individual does not provide documentation as required, 
agencies shall: 

(a)  rescind an employment offer; or 
(b)  terminate the individual's employment.  
(5)  Agency managers shall file the Statement of Selective Service Status 

Form in the employee's permanent personnel file. 
 

AUTH:  2-15-130, MCA 
IMP:  2-15-130, MCA 

 
STATEMENT OF REASONABLE NECESSITY:  Section 2-15-130, MCA, 

addressing compliance with the federal Military Selective Service Act, requires that 
the Department of Administration adopt rules to implement its provisions.  New Rule 
I is proposed to meet this requirement.  New Rule I provides guidance to agencies 
on how to verify all males hired on a full-time or part-time basis have registered in 
compliance with the federal Military Selective Service Act.  The department is 
proposing the exceptions to help agencies determine state employees who do not 
have to confirm selective service status and who have an exemption in the statute.  
The department is proposing to allow agency managers to determine the types of 
documentation they will accept.  
 

4.  The rules as proposed to be amended provide as follows, new matter 
underlined, deleted matter interlined: 

 
2.21.3702  POLICY AND OBJECTIVES  (1)  It is the policy of the state of 

Montana to: 
(a)  recruit and select employees on the basis of merit and job-related 

qualifications without consideration of race, color, religion, creed, political ideas, sex, 
age, marital status, physical or mental disability, national origin as provided in 
49-3-201, MCA, or sexual orientation as provided in the Nondiscrimination-Equal 
Employment Opportunity (EEO) policy, ARM 2.21.4001, et seq.; 
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(b)  provide qualified applicants with a reasonable opportunity to learn about, 
apply for, and be considered for positions when external recruitment is conducted. 

(2)  Agencies may use a bona fide occupational qualification (BFOQ) where 
the reasonable demands of a position require such distinction.  To establish a BFOQ 
for a position, an agency must demonstrate that the distinction is reasonably 
necessary to the normal operations of the agency's business or that the 
differentiation is based on reasonable factors as provided in 49-3-103, MCA.  This 
means the agency must present evidence that a definable group of employees 
would be unable to perform the job safely and efficiently or that it would be 
impossible or highly impractical to consider the qualifications of each such employee 
and that the BFOQ is reasonably necessary to the operation of the agency. 

(3)  An agency may not select an individual for permanent status employment 
without a competitive recruitment process except as allowed in ARM 2.21.3705. 

(4)  It is the objective of this policy to establish minimum standards for fair and 
consistent treatment of applicants and employees in recruitment and selection that 
comply with relevant state and federal laws, regulations, and rules.   

(5)  Nothing in this policy is intended to preclude the use of recruitment and 
selection procedures that assist in the achievement of affirmative action objectives. 
Compliance with these rules does not relieve an agency of any obligations they may 
have to undertake affirmative action to assure equal employment opportunity. 

(1)  This policy, consistent with applicable state and federal laws, establishes 
minimum standards for equitable and consistent treatment of applicants and 
employees in recruitment and selection for state jobs. 

(2)  Montana state government is committed to: 
(a)  attracting and retaining a highly qualified workforce based on 

competencies and job-related qualifications; 
(b)  providing applicants with a reasonable opportunity to learn about, and 

apply and be considered for positions when external recruitment is conducted; and 
(c)  using a competitive recruitment process to select individuals for 

permanent status employment. 
(3)  This policy covers all agencies in Montana's executive branch except the 

Montana University System, the Montana State Fund, elected officials, personal 
appointed staff of elected officials, and any other position specifically excluded under 
2-18-103 and 2-18-104, MCA. 
 

AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-103, 49-3-201, MCA 

 
2.21.3703  DEFINITIONS  For purposes of this subchapter, the following 

definitions apply: 
(1)  "Adverse impact" means that members of a group identified and 

protected from discrimination such as sex, race, or ethnicity who experience a 
substantially lower rate of selection in hiring, promotion, pay rates, and other 
benefits of employment. "Applicant" means an individual who satisfies the following 
three criteria: 

(a)  the individual has indicated an interest in the particular position; 
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(b)  the agency considers the individual for employment in particular position; 
and 

(c)  the individual has followed the agency's standard procedures for 
submitting applications, resumes, or both. 

(2)  "Agency" means a department, board, commission, office, bureau, 
institution, or unit of state government recognized in the state budget, as provided in 
2-18-101, MCA, unless excepted in 2-18-103 or 2-18-104, MCA. 

(3)  "Bona fide occupational qualification (BFOQ)" means a legal exception to 
an otherwise discriminatory hiring practice that is allowed where the reasonable 
demands of a position require an age, physical or mental disability, marital status, 
sex, religion, or national origin distinction.  "Reasonable demands" is to be strictly 
construed, as provided in 49-2-402, MCA, and the burden rests with the department 
to demonstrate that the exemption should be granted. 

(4) and (5) remain the same, but are renumbered (2) and (3). 
(6)(4)  "Internal recruitment" means the open, competitive solicitation of 

applications that, at the agency's discretion of the agency, is limited to: 
(a)  current employees of the agency, the division, or other appropriate 

internal unit; or 
(b)  employees in a reduction-in-force pool who have been laid off from the 

agency or participating in the job registry. ; or  
(c)  job registry participants. 
(7)  "Internet applicant" means an individual who satisfies the following three 

criteria: 
(a)  the agency has acted to fill a particular position;  
(b)  the individual has followed the agency's standard procedures for 

submitting applications; and 
(c)  the individual has indicated an interest in the particular position. 
(8)(5)  "Job analysis" means the process of gathering, analyzing, and creating 

information about a position in order to identify the essential duties, functions, roles, 
and competencies required to perform the work of the position, and the written 
documentation of the results of the analysis. 

(9)  "Job expert" means a person who is knowledgeable about the position 
being filled or a person who has expertise in the recruitment and selection process.  

(10)(6)  "Job-related" means criteria shown by a job analysis to be directly 
related to specific duties in a job or to be directly related to a qualification or 
competency a necessary to perform a job qualification or competency. 

(11)(7)  "Qualifications" means the minimum competencies needed to perform 
the job and the education and experience associated with successful job 
performance requirements needed to perform the job on the first day of employment 
and the education, experience, and competencies associated with successful job 
performance.  

(12)  "Reasonable accommodation" means:  
(a)  a change in the work environment or in the way work is accomplished that 

enables an individual with a disability to enjoy equal employment opportunities; or  
(b)  adjustments to work schedules to accommodate an individual's religious 

beliefs or practices.  (Types of reasonable accommodations and the criteria for 
evaluating undue hardship can be found in the reasonable accommodation guide 
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and the Nondiscrimination-Equal Employment Opportunity Guide available from the 
State Personnel Division, Department of Administration web site: 
http://hr.mt.gov/HRServices/policiesguides.asp.) 
 

AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
2.21.3707  INTERNAL RECRUITMENT  (1)  An agency may limit internal 

recruitment to: 
(a)  current employees, as defined in 2-18-101, MCA, of the agency, the 

division, or other appropriate internal unit; or 
(b)  current agency employees and employees who have been laid off from 

the agency within one year of the effective date of layoff. 
(2)  An agency may recruit from the job registry before soliciting from the 

general public. 
(3)  An agency may recruit internally to the agency and to the job registry 

simultaneously unless this practice conflicts with agency policy or the provisions of a 
collective bargaining agreement. 

(4)  Internal vacancy announcements must be posted according to agency 
policy.  The internal vacancy announcements should contain information similar to 
that required in ARM 2.21.3709. 

(1)  Agency managers shall use a competitive process when recruiting 
internally to fill permanent positions.   

(2)  Agency managers may: 
(a)  limit the internal competitive recruitment process to: 
(i)  current employees of the agency, division, or other appropriate internal 

unit; or 
(ii)  current employees and employees who have been laid off from the 

agency within one year of the effective date of layoff.  Reinstated employees are not 
required to participate in a competitive process to be rehired as provided in 
Implementing a Reduction In Force, MOM Policy 3-0155; 

(b)  limit recruitment to laid-off employees participating in the job registry as 
provided in Implementing a Reduction In Force, MOM Policy 3-0155.  Agency 
managers are encouraged, but not required, to consider applicants included in the 
job registry before recruiting from the general public; or 

(c)  recruit internally to the agency, division, or other appropriate internal unit 
and to the job registry simultaneously unless this practice conflicts with agency 
policy or the provisions of a collective bargaining agreement. 

(3)  Agency managers may consider temporary employees in an internal 
recruitment; however, student interns and short-term workers are not eligible to 
compete. 

(4)  Agency managers may reassign current employees to temporary 
assignments not exceeding two years without a competitive process.  Agency 
managers shall use a competitive process when filling the position on a permanent 
basis. 
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(5)  Agency managers shall post internal vacancy announcements according 
to agency policy.  The internal vacancy announcements should contain information 
similar to that required in ARM 2.21.3709, Vacancy Announcements.  

 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
2.21.3708  EXTERNAL RECRUITMENT  (1)  An agency must use an external 

recruitment process unless the agency:  
(a)  fills a position through internal recruitment; 
(b)  fills a position with an applicant participating in the job registry; 
(c)  fills a position with a participant in on-the-job training, work experience, or 

other programs conducted under the Workforce Investment Act such as dislocated 
worker programs, adult and youth programs, welfare-to-work programs, Native 
American programs, and school-to-work programs; 

(d)  recalls a seasonal employee, as defined in 2-18-101, MCA, who was 
selected using a competitive process; 

(e)  selects a short-term worker or student intern as defined in 2-18-101, 
MCA.  A short-term worker or student intern may be selected without going through 
a competitive recruitment process; or 

(f)  the agency fills a position with a retiree in accordance with ARM 
2.21.3705. 

(2)  A vacancy announcement for all positions open to external recruitment 
must be posted with the State of Montana Employment Information website: 
http://mt.gov/statejobs/statejobs.asp for at least five working days. The State of 
Montana Employment Information website is maintained by the State Personnel 
Division, Department of Administration. 

(3)  Each agency must post vacancy announcements for temporary 
employment, as defined in 2-18-101, MCA, or for permanent positions being filled on 
a temporary basis with the State of Montana Employment Information website: 
http://mt.gov/statejobs/statejobs.asp unless the agency decides, on a case-by-case 
basis, that the position must be filled immediately or other conditions exist that make 
it impractical to do so. 

(4)  An agency may distribute vacancy announcements to appropriate 
recruitment sources in an endeavor to achieve a diverse workforce from all 
segments of society.  

(5)  An agency may limit external recruitment advertising to a geographic 
area; however, all properly completed applications received by the closing date must 
be considered, regardless of whether the applicant resides within that geographic 
area. 

(6)  An agency may use an applicant search service or an Internet recruitment 
service to accept applicants including Internet applicants for vacant positions that 
are opened to external recruitment.  

(1)  Agency managers shall use an external competitive recruitment process 
unless the agency:  

(a)  fills a position through internal recruitment, as provided in ARM 
2.21.3707, Internal Recruitment; 
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(b)  fills a position with a participant in on-the-job training, work experience, or 
other programs such as those conducted under the federal Workforce Investment 
Act.  Examples include: 

(i)  dislocated worker programs; 
(ii)  adult and youth programs; 
(iii)  welfare-to-work programs; 
(iv)  Native American programs; 
(v)  veterans' employment and disabled veterans outreach programs; 
(vi)  programs authorized under Title I, parts A and B of the federal 

Rehabilitation Act; and 
(vii)  school-to-work programs; 
(c)  recalls a seasonal employee, as defined in 2-18-101, MCA, who was 

originally selected using a competitive process; 
(d)  selects a short-term worker or student intern as defined in 2-18-101, 

MCA; or 
(e)  fills a position with a retiree consistent with ARM 2.21.3705 (2.21.3710), 

Limited Reemployment for Retirees. 
(2)  Agency managers shall post a vacancy announcement for all positions 

open to external recruitment on the State of Montana Employment Information web 
site for at least five working days.  The State Human Resources Division, 
Department of Administration, maintains the State of Montana Employment 
Information web site http://mt.gov/statejobs/statejobs.asp. 

(3)  Agency managers shall post vacancy announcements for temporary 
employment, as defined in 2-18-101, MCA, or for permanent positions being filled on 
a temporary basis with the State of Montana Employment Information web site, 
unless the agency director or designee decides the position must be filled 
immediately or other conditions exist that make it impractical to follow procedures 
outlined in this policy. 

(4)  Agency managers may do, but are not limited to, the following: 
(a)  distribute vacancy announcements to appropriate recruitment sources in 

an effort to achieve a diverse workforce; 
(b)  limit external recruitment advertising to a geographic area.  However, all 

properly completed applications received by the closing date must be considered, 
regardless of whether the applicant resides within that geographic area; and 

(c)  seek applicants for vacant positions using an applicant search service. 
 

AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 

 
2.21.3709  EXTERNAL VACANCY ANNOUNCEMENTS  (1)  External 

vacancy announcements must contain all the information required by the state's 
guidelines for preparing a vacancy announcement. 

(2)  The guidelines are incorporated by reference and available from the State 
Personnel Division, Department of Administration, Room 130 Mitchell Building, 125 
Roberts Street, P.O. Box 200127, Helena, MT 59620-0127, telephone (406) 444-
3871, or on the State Personnel Division web site: 
http://hr.mt.gov/HRServices/policiesguides.asp. 
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(1)  Vacancy announcements must be clear, concise, and well-organized.  At 
a minimum, they should contain all the information provided in the state's Guidelines 
for Preparing Vacancy Announcements found at the State Human Resources web 
site: http://hr.mt.gov/hrpp/guides.mcpx and also available from the State Human 
Resource Division, Department of Administration, Room 130 Mitchell Building, 125 
Roberts Street, P.O. Box 200127, Helena, MT 59620-0127, telephone (406) 444-
3871. 
 

AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 

 
2.21.3719  DEVELOPMENT OF SELECTION PROCEDURES  (1)  Selection 

procedures must be developed in advance of any review of applicant qualifications 
by job experts familiar with the position. 

(2)  Each selection procedure must include job-related criteria obtained from a 
job analysis.  

(a)  An agency should review the written position description or job profile to 
be sure that it accurately describes the current job duties, competencies, and 
qualifications.  

(b)  An agency should review and follow the procedures in the "Recruitment 
and Selection Manual" published by the State Personnel Division, Department of 
Administration, which is available on the State Personnel Division website: 
http://hr.mt.gov/HRServices/policiesguides.asp.  

(3)  Selection procedures must have written criteria against which applicant 
qualifications can be evaluated, such as suggested responses and a rating scale. 

(4)  An agency may use any selection procedure or combination of 
procedures that best assess the job qualifications.  Provision shall be made for 
periodic update and review of selection procedures. 

(1)  Individuals familiar with the position shall develop selection procedures 
before any review of applicant qualifications. 

(2)  Each selection procedure must be job-related and based on a current job 
analysis. 

(a)  Agency managers shall review the written position description or job 
profile to ensure it accurately describes the current job duties, competencies, 
education, and experience to perform the job.  

(b)  For further guidance, agency managers may refer to the Recruitment and 
Selection Manual found at the State Human Resources Division web site: 
http://hr.mt.gov/hrpp/guides.mcpx and also available from the State Human 
Resources Division, Department of Administration, Room 130 Mitchell Building, 125 
Roberts Street, P.O. Box 200127, Helena, MT 59620-0127, or telephone (406) 444-
3871.   

(3)  Selection procedures must include defined processes measuring the 
applicant's suitability for a particular position based on job requirements and ability to 
integrate successfully into the work unit and agency's culture. 

(4)  Agency managers may use any selection procedure or combination of 
procedures that best assess the applicant against the job qualifications.  Agencies 
shall annually review and update their selection procedures. 
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AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 

 
2.21.3720  ADMINISTRATION OF SELECTION PROCEDURES  (1)  All 

applicants remaining at each step in the selection process shall be treated 
consistently with regard to During each step in the selection processes, agency 
managers shall consistently apply selection procedures regarding: 

(a)  content of the procedure applied; 
(b)  sequence of procedures; 
(c)  persons involved in administering the process; and 
(d)  the maximum amount of time allotted wherever timed procedures are 

used. 
(2)  Consistent treatment does not mean identical treatment. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 

 
2.21.3721  EVALUATION OF QUALIFICATIONS  (1)  An agency will 

determine whether an applicant meets the job qualifications.  Persons involved in 
evaluating applicant qualifications must be job experts. 

(2)  Job experts shall use job-related criteria, such as education and 
experience, suggested responses to questions, and rating scales to evaluate 
applicant qualifications against job qualifications. 

(3)  Evaluation techniques should permit an applicant to be compared against 
the job qualifications as well as to others in the applicant pool.  

(1)  Agency managers and individuals involved in the selection shall use job-
related processes to evaluate the applicant's qualifications against the job 
requirements and ability to integrate successfully into the agency's culture.  

(2)  Agency managers and individuals involved in the selection process shall 
recognize the unique backgrounds and experiences of each applicant.  Selection 
procedures must be flexible enough to elicit information about the applicant's 
qualifications and potential contributions to the work unit.  Agency managers shall 
compare applicants to the job qualifications and others in the applicant pool to select 
the best applicant for the job and work unit.   

(4)(3)  A selection may be made Agency managers may select from any of 
the most qualified group of applicants.  The public employment hiring preferences 
must be applied as provided in Vveterans' Eemployment Ppreference, MOM Policy 
3-0172, revised October 3, 2003;, Ppersons with Ddisabilities Eemployment 
Ppreference, MOM Policy 3-0171, revised February 11, 2000;, and as provided in 2-
18-111, MCA, Hhiring preference for residents of Indian reservations for state jobs 
within reservation.  These policies are incorporated by reference and are also 
available from the State Personnel Division, Department of Administration, Room 
130 Mitchell Building, 125 Roberts Street, P.O. Box 200127, Helena, MT 59620-
0127, or telephone (406) 444-3871.   

 
AUTH:  2-18-102, MCA 
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IMP:  2-18-102, 49-3-201, MCA 
 

2.21.3723  INTENTIONAL MISREPRESENTATION  (1)  Agencies Agency 
managers may exclude an applicant from further consideration for employment or 
discharge an employee if it they learns that an applicant intentionally misrepresented 
facts about his or her their qualifications or job history during the recruitment and 
selection process. 

(2)  Applicants shall be notified that willful misstatements of qualifications may 
exclude them from further consideration for the position or may result in discharge 
from employment. The state employment process (online and traditional application) 
includes a verification notice.  The information applicants provide is subject to 
verification.  Willful misstatements of qualifications may exclude an applicant from 
further consideration for the position or may result in discharge from employment. 

 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
2.21.3724  NOTIFICATION OF APPLICANTS  (1)  Agency managers shall 

notify all applicants of their status in the selection process.  
(2)  As provided in ARM 2.21.1428, Hiring Decision (Persons with Disabilities 

Employment Preference policy) and 2.21.3617, Hiring Decision (Veterans' 
Employment Preference policy), when an applicant claims for an applicant claiming 
an employment preference, agencies agency managers must shall: 

(a)  provide the applicant a written notice of the hiring decision; and 
(b)  maintain a record of the notification and date sent. of which applicants 

were notified; and 
(c)  record the date the notification was sent.   
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
2.21.3726  DOCUMENTATION  (1)  The following documentation must be 

included Agency managers shall document the following in the recruitment and 
selection process: 

(a)  job information; 
(b)  screening information; and 
(c)  applicant information. 
(2)  For the purposes of this subchapter, "job information" means includes but 

is not limited to: 
(a)  a description of the current duties of the job; 
(b)  a copy of the vacancy announcement;  
(c)  a copy of newspaper or journal advertising, if any,; 
(d)  and a list of all recruitment sources used; and 
(d)  (e) a copy of Internet posting, if any. 
(3)  For the purposes of this subchapter, "screening information" means 

includes but is not limited to: 
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(a)  a copy of all selection procedures and any criteria used to evaluate 
qualifications such as suggested responses and rating scales; and 

(b)  the names and titles of any persons who participated in the design or 
administration of the selection procedures.; and  

(c)  a statement of why and how the hiring decision was made.  
(4)  For the purposes of this subchapter, "applicant information" means 

includes, but is not limited to: 
(a)  all applications, supplemental question responses, scoring evaluation 

notes, reference checks, and any other application materials received; 
(b)  records or other information necessary for the applicant flow survey 

applicants' demographic information from the applicant survey page; and 
(c)  correspondence with applicants. 
(5)  The items listed in this rule must be maintained for a period of time 

consistent with the employee record keeping policy, MOM Policy 3-0110, revised 
June 12, 1992.  This policy is incorporated by reference and available from the State 
Personnel Division, Department of Administration, Room 130 Mitchell Building, 125 
Roberts Street, P.O. Box 200127, Helena, MT 59620-0127, telephone (406) 444-
3871, or on the State Personnel Division web site: 
http://hr.mt.gov/HRServices/policiesguides.asp.  Agencies shall maintain items listed 
in this rule for a period of time consistent with the General Records Retention 
Schedule found at http://sos.mt.gov/Records/State_Forms.asp and also available 
from Records and Information Management, Montana Secretary of State, 130 
Bozeman Street, P.O. Box 202801, Helena, MT 59620, telephone (406) 444-9000. 

 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
2.21.3728  ACCESS TO DOCUMENTATION AND CONFIDENTIALITY 
(1)  Job information as described in ARM 2.21.3726(2) is public information. 
(2)  Screening information as described in ARM 2.21.3726(3) is public 

information; however, an agency may maintain the confidentiality of selection 
procedures and criteria as set forth in ARM 2.21.3726 if: 

(a)  the agency can establish a legitimate business need to reuse the 
procedures and criteria; or  

(b)  the agency managers determines public disclosure of the information 
would jeopardize the agency's ability to select the best-qualified candidate for the 
position.  

(3)  Applicant information as described in ARM 2.21.3726(4) is confidential 
pursuant to Montana's constitutional guarantee of privacy; however, an agency may 
release applicant information to third parties if the agency: 

(a)  receives a properly executed court order;  
(b)  receives a properly executed release from the applicant; or 
(c)  notifies applicants, as part of the application or selection process, notifies 

applicants that upon weighing the merits of public disclosure against an applicant's 
individual privacy interests, the agency has determined that continued consideration 
for the position was contingent upon the applicant providing authorization for release 
of specified applicant information. 
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(4)  Release of Agency managers shall release applicant information under 
(3) will be made in accordance consistent with the terms of the court order or 
release. 

 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
2.21.3735  CLOSING  (1)  Provisions of this policy not required by statute 

shall be followed unless they conflict with negotiated labor contracts which will take 
precedence to the extent applicable This subchapter must be followed unless it 
conflicts with negotiated labor agreements or specific statutes, which govern to the 
extent applicable.   

 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 
 
STATEMENT OF REASONABLE NECESSITY:  Following its required 

biennial review of rules, the Department of Administration proposes to amend 
2.21.3702, 2.21.3703, 2.21.3707, 2.21.3708, 2.21.3709, 2.21.3719, 2.21.3720, 
2.21.3721, 2.21.3723, 2.21.3724, 2.21.3726, 2.21.3728, and 2.21.3735 of the 
Recruitment and Selection policy to increase flexibility in the designing recruitment 
processes, emphasizing job requirements and the candidate's appropriate fit, to 
improve writing style and clarity, and to remove definitions that are not pertinent to or 
mentioned in the policy.  In addition, the policy no longer references 49-3-201, MCA, 
which addressed nondiscrimination.  Prohibition of illegal discrimination is included 
in the Equal Employment Opportunity, Nondiscrimination, and Harassment 
Prevention, MOM Policy 3-0630. 

 
5.  The rule as proposed to be amended and transferred provides as follows, 

new matter underlined, deleted matter interlined:  
2.21.3705 (2.21.3710)  LIMITED REEMPLOYMENT FOR RETIREES  (1)  An 

agency may reemploy an employee who previously retired from the agency without 
a competitive hiring process if Agency managers may reemploy, without a 
competitive hiring process, an employee who previously retired from the agency if: 

(a) through (c) remain the same. 
(2)  An agency must Agency managers shall document the reasons for 

reemployment and why it was determined to be in the agency's best interests.  The 
documents must be kept in employee's permanent personnel file. 

(3)  Reemployment under this rule is subject to the hour and wage limitations 
set forth for retirees in 19-3-1106 and 19-20-731, MCA. The hour and wage 
limitations set forth for retirees in 19-3-1106 and 19-20-731, MCA, apply to retiree 
reemployment.  Questions concerning hour and wage limitations should be directed 
to the Montana Public Employee Retirement Administration or Montana Teachers' 
Retirement System.  
 

AUTH:  2-18-102, MCA 
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IMP:  2-18-102, 49-3-201, MCA 
 
STATEMENT OF REASONABLE NECESSITY:  Following its required 

biennial review of rules, the Department of Administration proposes to amend ARM 
2.21.3705 of the Recruitment and Selection policy to improve writing style and 
clarity.  Transferring this rule places the internal recruitment and external recruitment 
rules more commonly used before this rule. 
 

6.  The department proposes to repeal the rules as follows: 
 

2.21.3704  JOB REGISTRY PROGRAM AND REEMPLOYMENT FOLLOWING 
LAY-OFF found on page 2-1105 of the Administrative Rules of Montana. 
 

AUTH:  2-18-102, MCA 
IMP:  2-18-102, 2-18-1201, 2-18-1202, 2-18-1203, 2-18-1204, 2-18-1205, 2-
18-1206, 49-3-201, MCA 

 
2.21.3715  EQUAL EMPLOYMENT OPPORTUNITIES found on page 2-1113 

of the Administrative Rules of Montana. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-102, 49-3-201, MCA 

 
STATEMENT OF REASONABLE NECESSITY:  As part of its required 

biennial review of rules, the Department of Administration proposes the repeal of 
ARM 2.21.3704 and 2.21.3715 because the text of these rules will now appear as 
part of the proposed Implementing a Reduction in Force Policy, MOM Policy 03-
0155, and Equal Employment Opportunity, Nondiscrimination, and Harassment 
Prevention Policy, MOM Policy 3-0630. 
 

7.  Concerned persons may submit their data, views, or arguments either 
orally or in writing at the hearing.  Written data, views, or arguments may also be 
submitted to Linda Davis, Department of Administration, PO Box 200127, Helena, 
Montana 59620; telephone (406) 444-3796; fax (406) 444-0703; or e-mail 
ldavis@mt.gov, and must be received no later than 5:00 p.m., July 12, 2010. 

 
8.  Linda Davis, Department of Administration, has been designated to 

preside over and conduct this hearing. 
 
9.  The department maintains a list of interested persons who wish to receive 

notices of rulemaking actions proposed by this department.  Persons who wish to 
have their name added to the mailing list shall make a written request which includes 
the name and mailing address or e-mail address of the person to receive notices 
and specifies that the person wishes to receive notices regarding employee 
personnel management rulemaking actions.  Notices will be sent by e-mail unless a 
mailing preference is noted in the request.  Such written request may be mailed or 
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delivered to the contact person in 7 above or may be made by completing a request 
form at any rules hearing held by the department. 

 
10.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 

 
11.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 

 
 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
2.21.3801, 2.21.3802, 2.21.3803, 
2.21.3807, 2.21.3808, 2.21.3809, 
2.21.3810, 2.21.3811, and 2.21.3822 
pertaining to probation 

) 
) 
) 
) 
) 
 

NOTICE OF PUBLIC HEARING ON 
PROPOSED REPEAL  

TO:  All Concerned Persons 
 
1.  On July 8, 2010, at 2:30 p.m., the Department of Administration will hold a 

public hearing in Room 136 of the Mitchell Building, at 125 N. Roberts, Helena, 
Montana, to consider the proposed repeal of the above-stated rules. 

 
2.  The Department of Administration will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact the Department of Administration no later than 5:00 p.m. on 
July 1, 2010, to advise us of the nature of the accommodation needed.  Please 
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N. 
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov. 

 
3.  The department proposes to repeal the following rules: 
 
2.21.3801  SHORT TITLE found at page 2-1131 of the Administrative Rules of 

Montana (ARM). 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3802  POLICY AND OBJECTIVES found at ARM page 2-1131. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3803  DEFINITIONS found at ARM page 2-1131. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3807  PERMANENT STATUS found at ARM page 2-1137. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
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2.21.3808  PROBATIONARY PERIOD found at ARM page 2-1137. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3809  EXTENSION OF PROBATIONARY PERIOD found at ARM page 2-

1138. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3810  DISCHARGE OF A PROBATIONARY EMPLOYEE found at ARM 

page 2-1138. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3811  PROMOTED OR REASSIGNED EMPLOYEES found at ARM page 

2-1138. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 
2.21.3822  CLOSING found at ARM page 2-1145. 
 
AUTH:  2-18-102, MCA 
IMP:  2-18-101, 2-18-102, MCA 
 

STATEMENT OF REASONABLE NECESSITY:  The probation policy rules, which 
include all of the above-stated rules proposed to be repealed, concern only the internal 
management of state government because the policy affects state employees' 
probation and not private rights or procedures available to the public.  The DOA has 
determined that the probation policy is consistent with the type of information not 
included within the definition of rules as defined in the Montana Administrative 
Procedure Act.  According to the definition of "rule" in 2-4-102(11)(a) and (b), MCA, 
rules do not include "rules implementing the state personnel classification plan, the 
state wage and salary plan, or the statewide accounting, budgeting, and human 
resources system."  This language was included in statute in 2003, and the State 
Human Resources Division has been removing its internal administrative policies from 
the Administrative Rules of Montana as part of its policy review process. 
 
Repealing these rules from ARM does not mean that the policy is no longer effective.  
Agencies are still bound to follow the policy.  A revised probation policy for state 
employees will be included instead in the Montana Operations Manual (MOM), a 
document that addresses the internal management of state government.  MOM 
policies may be found at http://hr.mt.gov/hrpp/policies.mcpx and employees may 
comment on the proposed probation policy found on 
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http://hr.mt.gov/hrpp/policyproposals.mcpx.  A notice of this policy review is also posted 
on the MINE web page, an internal site for state employees.  Future proposed 
revisions will be posted on MINE as well. 

 
4.  Concerned persons may submit their data, views, or arguments either 

orally or in writing at the hearing.  Written data, views, or arguments may also be 
submitted to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 
N. Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703; 
or e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m., July 12, 
2010. 

 
5.  Marjorie Thomas, an attorney with the Department of Administration, has 

been designated to preside over and conduct this hearing. 
 
6.  The department maintains a list of interested persons who wish to receive 

notices of rulemaking actions proposed by this agency.  Persons who wish to have 
their name added to the mailing list shall make a written request which includes the 
name and mailing address or e-mail address of the person to receive notices and 
specifies that the person wishes to receive notices regarding State Human 
Resources Division rulemaking actions.  Notices will be sent by e-mail unless a 
mailing preference is noted in the request.  Such written request may be mailed or 
delivered to the contact person in 4 above or may be made by completing a request 
form at any rules hearing held by the department. 

 
7.  An electronic copy of this proposal notice is available through the 

department's web site at http://doa.mt.gov/administrativerules.mcpx.  The 
department strives to make the electronic copy of the notice conform to the official 
version of the notice, as printed in the Montana Administrative Register, but advises 
all concerned persons that if a discrepancy exists between the official printed text of 
the notice and the electronic version of the notice, only the official printed text will be 
considered.  In addition, although the department works to keep its web site 
accessible at all times, concerned persons should be aware that the web site may 
be unavailable during some periods, due to system maintenance or technical 
problems. 

 
8.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 
 

 
 
By: /s/ Janet R. Kelly  By: /s/ Michael P. Manion  
 Janet R. Kelly, Director Michael P. Manion, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State June 1, 2010. 
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 BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
AND THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

 OF THE STATE OF MONTANA 
 
In the matter of the amendment of ARM 
17.30.502, 17.30.619, 17.30.702, 
17.30.1001, 17.36.345, 17.55.102, 
17.56.507, and 17.56.608 pertaining to 
Department Circular DEQ-7 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF EXTENSION OF 
COMMENT PERIOD ON 

PROPOSED AMENDMENT 
 

(WATER QUALITY) 
(SUBDIVISIONS) 

(CECRA) 
(UNDERGROUND STORAGE 

TANKS) 
 
 TO:  All Concerned Persons 
 
 1.  On April 15, 2010, the Board of Environmental Review and the 
Department of Environmental Quality published MAR Notice No. 17-303 regarding a 
notice of public hearing on the proposed amendment of the above-stated rules at 
page 818, 2010 Montana Administrative Register, issue number 7.  The notice 
provided for public comment on the rule amendments.  In addition, the notice 
solicited comments on any aspect of Montana's water quality standards that the 
commentor believes should be considered for potential revision.  The board and 
department are publishing this amended notice to extend the public comment period 
on both these matters as provided in the next paragraph because a representative 
of a nongovernmental organization requested additional time to comment. 
 
 2.  Written data, views, or arguments regarding the rule amendments and 
changes to Department Circular DEQ-7 may be submitted to Elois Johnson, 
Paralegal, Department of Environmental Quality, 1520 E. Sixth Avenue, P.O. Box 
200901, Helena, Montana 59620-0901; faxed to (406) 444-4386; or e-mailed to 
ejohnson@mt.gov, no later than 5:00 p.m., June 16, 2010.  To be guaranteed 
consideration, mailed comments must be postmarked on or before that date. 
 Comments regarding the triennial review of water quality standards should be 
submitted in writing to Rod McNeil, Planning, Prevention and Assistance Division, 
Water Quality Standards Section, Department of Environmental Quality, P.O. Box 
200901, Helena, Montana 59620-0901; faxed to (406) 444-6836; or e-mailed to 
rmcneil@mt.gov, no later than 5:00 p.m., June 16, 2010. 
 
 3.  The board and department will make reasonable accommodations for 
persons with disabilities who wish to participate in this rulemaking action or need an 
alternative accessible format of this notice.  If you require an accommodation, 
contact Elois Johnson, Paralegal, no later than 5:00 p.m., June14, 2010, to advise 
us of the nature of the accommodation that you need.  Please contact Elois 
Johnson at Department of Environmental Quality, P.O. Box 200901, Helena, 
Montana 59620-0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail 
ejohnson@mt.gov. 
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 4.  The board and department maintain a list of interested persons who wish 
to receive notices of rulemaking actions proposed by this agency.  Persons who 
wish to have their name added to the list shall make a written request that includes 
the name, e-mail, and mailing address of the person to receive notices and specifies 
that the person wishes to receive notices regarding:  air quality; hazardous 
waste/waste oil; asbestos control; water/wastewater treatment plant operator 
certification; solid waste; junk vehicles; infectious waste; public water supplies; 
public sewage systems regulation; hard rock (metal) mine reclamation; major facility 
siting; opencut mine reclamation; strip mine reclamation; subdivisions; renewable 
energy grants/loans; wastewater treatment or safe drinking water revolving grants 
and loans; water quality; CECRA; underground/above ground storage tanks; MEPA; 
or general procedural rules other than MEPA.  Notices will be sent by e-mail unless 
a mailing preference is noted in the request.  Such written request may be mailed or 
delivered to Elois Johnson, Paralegal, Department of Environmental Quality, 1520 
E. Sixth Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at 
(406) 444-4386, e-mailed to Elois Johnson at ejohnson@mt.gov; or may be made 
by completing a request form at any rules hearing held by the board or department. 
 
Reviewed by:    BOARD OF ENVIRONMENTAL REVIEW 
 
 
 
/s/ John F. North     BY:   /s/ Joseph W. Russell    
JOHN F. NORTH    JOSEPH W. RUSSELL, M.P.H., 
Rule Reviewer    Chairman 

 
DEPARTMENT OF ENVIRONMENTAL 

      QUALITY 
 
 
 
     BY:   /s/ Richard H. Opper    
      RICHARD H. OPPER, Director 
 
 Certified to the Secretary of State, June 1, 2010. 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

 
In the matter of the adoption of New 
Rules I through VI and the 
amendment of ARM 18.2.101 
pertaining to incorporation of model 
rules and contested case procedures 

) 
) 
) 
) 
) 

NOTICE OF PROPOSED 
ADOPTION AND AMENDMENT 
 
NO PUBLIC HEARING 
CONTEMPLATED 

 
TO:  All Concerned Persons 
 
1.  On July 11, 2010, the Department of Transportation proposes to adopt and 

amend the above-stated rules. 
 
2.  The Department of Transportation will make reasonable accommodations 

for persons with disabilities who wish to participate in this rulemaking process or 
need an alternative accessible format of this notice.  If you require an 
accommodation, contact Department of Transportation no later than 5:00 p.m. on 
July 1, 2010, to advise us of the nature of the accommodation that you need.  
Please contact Renee Wuertley, Department of Transportation, P.O. Box 201001, 
Helena, Montana, 59620-1001; telephone (406) 444-9455; fax (406) 444-7206; 
TDD/Montana Relay Service (406) 444-7696; or e-mail rwuertley@mt.gov. 

 
3.  The rules as proposed to be adopted provide as follows: 
 
NEW RULE I  CONTESTED CASES, HEARING  (1)  The contested case 

hearing shall be conducted before the decision-making authority of the agency or a 
hearing officer designated in accordance with ARM 1.3.218. 
 (2)  The presiding officer must ensure that all parties are afforded an 
opportunity to respond and present evidence and argument on all issues involved. 
 (3)  The hearing must be recorded on an electronic sound recorder (tape 
recorder, digital sound recorder, or other electronic sound recorder) unless either 
party demands a stenographic record.  The cost of a stenographic record must be 
paid by the requesting party. 
 (4)  Absent a determination by the presiding officer that the interests of justice 
require otherwise, the order of hearing is as follows: 
 (a)  any opening statements requested or allowed by the presiding officer; 
 (b)  presentation of evidence by the party asserting a claim for relief (the 
challenging party); 
 (c)  cross examination by the opposing party; 
 (d)  presentation of evidence by the opposing party; 
 (e)  cross examination by the challenging party; and 
 (f)  rebuttal testimony. 
 (5)  Exhibits must be marked and must identify the person offering the 
exhibits.  The exhibits shall be preserved by the agency as part of the record of the 
proceedings. 
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 (6)  The presiding officer may hear closing arguments, request supporting 
briefs, and/or order a schedule for parties to submit proposed findings of fact and 
conclusions of law. 
 (7)  The presiding officer may grant recesses or continue the hearing. 
 (8)  The party challenging the agency action bears the burden of proof. 
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 
REASON:  The proposed adoption of New Rule I is necessary to add two 
subsections that do not appear in the Attorney General's model rules, for use by the 
department in contested case hearings.  The department's proposed rule adds (2) as 
a requirement that recording of the hearing occur via tape recorder, digital sound 
recorder or other sound recorder, as opposed to a stenographic recording.  This 
requirement will clarify how the hearing is to be recorded in all cases.  The 
department's proposed rule also adds (8) on burden of proof.  As per Montana 
Environmental Fund v. DEQ, 2005 MT 96, 326 Mont. 502, 112 P.3d 964, the 
Montana Supreme Court clarified the party challenging the agency's decision bears 
the burden of proof in an administrative proceeding.  Proposed (8) will clarify the 
effect of that court decision in the administrative rule for all parties appearing before 
the department. 
 

NEW RULE II  CONTESTED CASES, RECORD  (1)  The record in a 
contested case must include: 
 (a)  all pleadings, motions, and rulings; 
 (b)  all evidence, either written or oral, received, or considered by the 
presiding officer; 
 (c)  a statement of matters officially noticed; 
 (d)  questions and offers of proof, objections, and rulings on objections; 
 (e)  proposed findings of fact and conclusions of law, supporting briefs and 
exceptions; and 
 (f)  any decision, opinion, or report by the presiding officer which must be in 
writing. 
 (2)  At the request of any party, the record must be transcribed.  The cost of 
transcription is the responsibility of the requesting party. 
 (3)  If a party seeks judicial review of a final agency decision, the hearing 
record (if any) must be transcribed.  The cost of transcription is the responsibility of 
the party appealing the final agency decision. 
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 
REASON:  The proposed adoption of New Rule II is necessary to expand (1)(e) and 
add (3) beyond the language contained in the Attorney General's Model Rule at 
ARM 1.3.220.  Proposed (1)(e) will include findings of fact, conclusions of law, 
supporting briefs and exceptions as part of the record, to clarify for parties appearing 
before the department that these documents are also part of the contested case 
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record.  Proposed (3) will add language on the requirement for a transcription to be 
made of any hearing which was held, in the event of an appeal.  The language will 
clarify both the requirement itself and the responsibility for the costs of transcription 
for parties appearing before the department in a contested case proceeding. 
 

NEW RULE III  GENERAL RULES, REPRESENTATION  (1)  A person 
appearing before the agency has the right to be accompanied, represented, and 
advised by a licensed attorney.  The agency shall advise a party to a contested case 
of the right to legal counsel. 
 (2)  A corporation, partnership, limited liability company, limited liability 
partnership, cooperative, unincorporated association, estate, or trust appearing 
before an agency is considered a separate legal entity and may not appear on its 
own behalf through an agent other than a licensed attorney. 
 (3)  A person appearing before an agency may proceed pro se, but may not 
appear through an agent other than a licensed attorney. 
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 
REASON:  The proposed adoption of New Rule III is necessary to add additional 
language to (2) on entity forms which require representation by a licensed attorney.  
The Attorney General's Model Rule ARM 1.3.231 lists only "corporation" as requiring 
attorney representation.  The department's proposed rule will clarify that any of the 
business forms listed require representation by a licensed attorney in a contested 
case matter.  Proposed (3) will clarify a person may represent himself/herself, but 
cannot be represented by another person unless that person is a licensed attorney.  
This will address lingering questions whether a person may be represented by an 
accountant or other agent, by clearly stating a person may only be represented by a 
licensed attorney when appearing before the department. 
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 

NEW RULE IV  MOTIONS FOR SUMMARY JUDGMENT  (1)  Any party may 
move, with or without supporting affidavits, for summary judgment in the party's favor 
upon all or some of the contested issues in any proceeding that comes before the 
department.  A motion for summary judgment may be granted if the motion, 
affidavits, and other documentation show that there is no genuine issue as to any 
material fact and one party is entitled to a favorable decision as a matter of law. 
 (2)  A party is entitled to a hearing on a motion for summary judgment.  
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 
REASON:  The proposed adoption of New Rule IV is necessary to clarify the ability 
of any party to move for and be granted summary judgment when appearing before 
the department.  The Montana Supreme Court held in Matter of Peila, 249 Mont. 
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272, 815 P.2d 139 (1991) that disposition of a contested case was proper by way of 
summary judgment and that the hearing on a motion for summary judgment was 
sufficient to satisfy 2-4-601, MCA.  The Attorney General's Model Rules do not 
address summary judgment, so the department will clarify via New Rule IV that 
summary judgment has been found by the court to be proper and may be used when 
appearing before the department. 
 

NEW RULE V  TIME COMPUTATION  (1)  Time computation shall be 
governed by Rule 6(a) and 6(e), Mont. R. Civ. P. 
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 
REASON:  The proposed adoption of New Rule V is necessary to provide some 
timelines for conduct of a contested case matter before the department.  The 
Attorney General's Model Rules do not contain any timeline designations, thus the 
department clarifies via New Rule V that all time frames for filing of documents and 
for other matters will be identical to time frames used in the Montana Rules of Civil 
Procedure in all district courts in this state for parties appearing in a matter before 
the department. 
 

NEW RULE VI  INFORMAL DISPOSITION OBJECTIONS, PETITION FOR 
JUDICIAL REVIEW  (1)  A party to an informal proceeding who is dissatisfied with a 
proposed decision may file written objections but is not entitled to oral argument 
before the agency decision maker.  Written objections must be filed within ten days 
of receipt of the proposed decision. 
 (2)  A party who is dissatisfied with an informal agency decision may petition 
the district court as provided in 2-4-701, et seq., MCA. 
 
AUTH:  2-4-201, MCA 
IMP:  2-4-201, MCA 
 
REASON:  The proposed adoption of New Rule VI is necessary to add language on 
filing of objections and petitioning for judicial review of information dispositions when 
appearing before the department.  The Attorney General's Model Rules do not 
contain any language on these processes, thus New Rule VI is necessary to clarify 
the procedures for parties appearing before the department. 
 

4.  The rule as proposed to be amended provides as follows, new matter 
underlined, deleted matter interlined: 

  
18.2.101 MODEL PROCEDURAL RULES  (1)  Unless otherwise provided by 

law, the  The dDepartment of tTransportation herein adopts and incorporates by 
reference the Attorney General's right of participation procedural rules ARM 1.3.101 
through 1.3.233, which set forth the attorney general's model rules for all matters 
which are within the scope of the Montana Administrative Procedure Act, 2-4-101 
through 2-4-711, MCA. A copy of the model procedural rules may be obtained from 
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the Department of Transportation, P.O. Box 201001, Helena, MT 59620-1001. and 
1.3.102; the Attorney General's organizational and procedural rules ARM 1.3.201 
through 1.3.233; and the Secretary of State's organizational and procedural rules 
ARM 1.3.301 through 1.3.313 with the exceptions contained in this subchapter.   

(2)  A copy of the model procedural rules may be obtained from the 
Department of Transportation, P.O. Box 201001, Helena, MT 59620-1001.   
 
AUTH: 2-4-201, 2-4-202, MCA  
IMP:  2-4-201, MCA 
 
REASON:  The proposed amendment to ARM 18.2.101 is necessary to correct the 
reference to the model rules which were amended and transferred by the Attorney 
General's Office and the Secretary of State in 2008.  The amendment will contain 
the correct references to model rules on public participation, contested case 
procedures, declaratory rulings, and rulemaking, all as required by the Montana 
Administrative Procedures Act.  The proposed amendment will also clarify that the 
department proposes to adopt some exceptions and additions to the Attorney 
General's Model Rules on contested case proceedings. 
 

5.  Concerned persons may submit their data, views, or arguments 
concerning the proposed actions in writing to: Renee Wuertley, Department of 
Transportation, P.O. Box 201001, Helena, Montana, 59620-1001; telephone (406) 
444-9455; fax (406) 444-7206; or e-mail rwuertley@mt.gov, and must be received 
no later than 5:00 p.m., July 8, 2010. 

 
6.  If persons who are directly affected by the proposed actions wish to 

express their data, views, or arguments orally or in writing at a public hearing, they 
must make written request for a hearing and submit this request along with any 
written comments to Renee Wuertley at the above address no later than 5:00 p.m., 
July 8, 2010. 

 
7.  If the agency receives requests for a public hearing on the proposed action 

from either ten percent or 25, whichever is less, of the persons directly affected by 
the proposed action; from the appropriate administrative rule review committee of 
the Legislature; from a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, a hearing will be held 
at a later date.  Notice of the hearing will be published in the Montana Administrative 
Register.  Ten percent of those directly affected has been determined to be 4 
persons based on an average of 40 contested cases before the department 
annually. 

 
8.  The department maintains a list of interested persons who wish to receive 

notices of rulemaking actions proposed by this agency.  Persons who wish to have 
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which 
program the person wishes to receive notices.  Notices will be sent by e-mail unless 
a mailing preference is noted in the request.  Such written request may be mailed or 



 
 
 

 
MAR Notice No. 18-127 11-6/10/10 

-1392- 

delivered to the contact person in 5 above or may be made by completing a request 
form at any rules hearing held by the department. 

 
9.  An electronic copy of this proposal notice is available through the 

Secretary of State's web site at http://sos.mt.gov/ARM/Register.  The Secretary of 
State strives to make the electronic copy of this notice conform to the official version 
of the notice, as printed in the Montana Administrative Register, but advises all 
concerned persons that in the event of a discrepancy between the official printed 
text of the notice and the electronic version of the notice, only the official printed text 
will be considered. In addition, although the Secretary of State works to keep its web 
site accessible at all times, concerned persons should be aware that the web site 
may be unavailable during some periods, due to system maintenance or technical 
problems. 

 
10.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 

 
 
 
/s/ Carol Grell Morris   /s/ Jim Lynch    
Carol Grell Morris    Jim Lynch 
Rule Reviewer    Director 
      Department of Transportation 

   
Certified to the Secretary of State June 1, 2010. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

 
In the matter of the amendment of ARM 
23.16.116 and 23.16.122 concerning 
transfer of interest among licensees and 
loan evaluation  

) 
) 
) 
) 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

 
 TO:  All Concerned Persons 
 
 1.  On July 1, 2010, at 9:00 a.m., the Montana Department of Justice will hold 
a public hearing in the conference room at the Gambling Control Division, 2550 
Prospect Avenue, Helena, Montana, to consider the proposed amendment of the 
above-stated rules. 
 
 2.  The Department of Justice will make reasonable accommodations for 
persons with disabilities who wish to participate in this public hearing or need an 
alternative accessible format of this notice.  If you require an accommodation, 
contact the department no later than 5:00 p.m. on June 28, 2010, to advise us of the 
nature of the accommodation that you need.  Please contact Rick Ask, Gambling 
Control Division, 2550 Prospect Avenue, P.O. Box 201424, Helena, MT 59620-1424; 
telephone (406) 444-1971; fax (406) 444-9157; Montana Relay Service 711; or e-
mail rask@mt.gov. 
 
 3.  The rules proposed to be amended provide as follows, stricken matter 
interlined, new matter underlined: 
 

23.16.116  TRANSFER OF INTEREST AMONG LICENSEES  (1)  Except as 
provided in (8)(9), an ownership interest may not be transferred among existing 
owners without submitting an amended gambling license application to the 
department and obtaining department approval prior to the transfer. 

(2) through (3)(c) remain the same. 
(d)  if the transferring spouse will no longer be a licensee, copies of letters or 

other documents from lenders, landlords, or other parties to whom the licensee is 
obligated, which release the spouse from primary responsibility for the obligation, 
although the transferring spouse may still guarantee the obligation; and 

(e)  if the transferring spouse is no longer a licensee, an updated bank 
signature card; and 

(f)  if the licensed entity is a corporation, copies of the cancelled and newly 
issued stock certificates.  

(4) remains the same. 
(a)  gifting statement which provides the names of the parties, the intent of the 

parties, and the percentage ownership to be transferred through the gift; and 
(b)  copy of the licensee's most recent financial statements or tax return; and 
(c)  if the licensed entity is a corporation, copies of the cancelled and newly 

issued stock certificates.  
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(5)  Gambling activities may continue pending the outcome of a license 
investigation for a proposed transfer of ownership in a licensed operation from a sale 
and purchase among owners of that license.  This type of transfer must be reported 
on a Form 37 along with the following documents: 

(a)  transfer documents that include all terms of sale/transfer; 
(b)  if the licensed entity is a corporation, copies of the cancelled and newly 

issued stock certificates; 
(c)  source of funding documents for the purchase, e.g., bank statements 

supporting cash payments, loan and security agreements, installment payment 
agreements, etc.; 

(d)  copy of licensee's most recent financial statements or tax return; 
(e)  if the seller/transferor will no longer be a licensee, copies of letters or 

other documents from lenders, landlords, or other parties to agreements with which 
the licensee is obligated, which release the seller from primary responsibility for the 
obligation, although the seller/transferor may still guarantee the obligation; and 

(f)  if the seller is no longer on the license, an updated bank signature card. 
(5) through (8) remain the same but are renumbered (6) through (9). 
 
AUTH: 23-5-115, MCA 
IMP:  23-5-115, 23-5-118, 23-5-176, MCA 
 
RATIONALE AND JUSTIFICATION:  This rule amendment is reasonable and 

necessary to implement, as recommended by the Gaming Advisory Council, 
additional streamlined processes for licensees to report changes in ownership under 
limited circumstances.  The council had previously recommended, and the 
department adopted, similar rule changes designed to create a streamlined process 
for notice to the department for changes in license ownership where there would be 
a change among owners only, and no new party was to be added to the license.  As 
a result, the department created a new application form (Form 37) in order to reduce 
the paperwork to be filed with the department for certain changes in ownership 
among licensees.  Similarly, these rule changes reflect the council's subsequent 
recommendation to extend these paperwork reduction processes to the reporting of 
ownership changes for the sale of interests among licensees, because a complete 
combined application, and its associated documents, is not required by the 
department when the resulting ownership will include no party who is not already an 
owner of the license.   

These rule amendments establish the use of Form 37 to report these limited 
ownership changes, and identify for licensees the documents required to be filed 
with the department in order to establish the proposed ownership changes.  These 
amendments also clarify that gambling activities may continue pending department 
approval of the ownership changes submitted on Form 37. 
 

23.16.122  LOAN EVALUATION - INSTITUTIONAL LENDER SECURITY 
INTERESTS – GUARANTOR PAYMENTS  (1)  The department will evaluate a 
transaction to determine if it is a loan using standards in the Uniform Commercial 
Code, the Internal Revenue Code, and generally accepted commercial lending 
practices.  Loans will also be evaluated in the context of overall financing of the 
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business to determine that a loan rather than an ownership interest exists and that 
the contract does not grant the lender control of the licensed operation.   

(2)  Institutional lenders may secure loans made to a license applicant or 
licensee with security interests on assets belonging to the applicant or licensee.  In 
securing the assets of a license applicant or licensee, an institutional lender may 
limit the movement of the assets, including a liquor license.  

(3)  For loans made to a license applicant or licensee, an institutional lender 
may require loan guarantees and may secure guarantee agreements with assets of 
the guarantor.   

(4)  An institutional lender may require payment from loan guarantors without 
initially exhausting all remedies against the borrower under the following conditions: 

(a)  if the guarantor is an owner of the applicant/licensee, i.e., partner, 
shareholder, member, and payment is made with the owner/guarantor's own funds 
or funds borrowed from an institutional source; 

(b)  if the guarantor is not an owner, payment may only be made as a loan to 
the owners or licensed borrower/entity. Funds used to loan the money for the 
payment under the guarantee, must be the guarantor's own funds or funds borrowed 
from an institutional source.  The guarantor must also be found suitable as a source 
of credit as part of the application or loan approval process by submitting a personal 
history statement (Form 10) and a complete set of fingerprints (Form FD-258). 

(5)  A loan guarantor must annually elect to treat payments made under a 
loan guarantee agreement as loans, paid in capital, or other equity contributions, as 
required by the Internal Revenue Code. 

(a)  If the guarantor elects to treat the payments as loans to the licensee, the 
licensee must follow requirements for disclosing noninstitutional lenders found in 
ARM 23.16.120(7). 

(b)  If the guarantor elects to treat payments as an equity contribution, and 
such election changes the percentage of ownership in the license, an amended 
license application must be filed with the department at the time of the election to 
disclose the change. 

 
AUTH: 23-5-115, MCA 
IMP:  16-4-801, 23-5-115, 23-5-118, 23-5-176, MCA 
 
RATIONALE AND JUSTIFICATION:  A person must receive both an on-

premises alcoholic beverage license (from the Department of Revenue) and a 
gambling operator license (from the Department of Justice) in order to offer video 
gambling machines and live poker tables to the public.  As a result, the Legislature 
has created a single, combined application process with nearly the same suitability 
standards for licensure.  These standards include disclosure requirements and 
standards of review for suitability for ownership, as well as review and approval for 
financial arrangements incidental to the license application.  

The 2009 Legislature, in HB94, amended 16-4-801, MCA, to declare that a 
regulated lender can use standard loan documents to obtain a security interest in a 
liquor license, and that use of those standard loan documents does not constitute 
unauthorized control over the licensed business.  This rule amendment is 
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reasonable and necessary because it reflects this same legislative intent in the 
department's evaluation of institutional loans for gambling licensees.  

This rule amendment also recognizes current banking practices that may 
require guarantee agreements with third parties when it makes loans to gambling 
licensees.  As the department is directed to adopt rules to implement the gambling 
statutes, and strictly control ownership of gambling businesses, this rule amendment 
is necessary to establish limits on, and requirements for, third party guarantors in 
order to prohibit unauthorized control over gambling licenses or licensees.  

 
4.  Concerned persons may submit their data, views, or arguments either 

orally or in writing at the hearing.  Written data, views, or arguments may also be 
submitted to Rick Ask, Gambling Control Division, 2550 Prospect Avenue, P.O. Box 
201424, Helena, MT 59620-1424; fax (406) 444-9157; or e-mail rask@mt.gov, and 
must be received no later than July 8, 2010. 
 
 5.  An electronic copy of this Notice of Proposed Amendment is available 
through the Department of Justice's web site at 
http://doj.mt.gov/resources/administrativerules.asp.  The department strives to make 
the electronic copy of the notice conform to the official version of the notice, as 
printed in the Montana Administrative Register, but advises all concerned persons 
that in the event of a discrepancy between the official printed text of the notice and 
the electronic version of the notice, only the official printed text will be considered.  In 
addition, although the Department of Justice works to keep its web site accessible at 
all times, concerned persons should be aware that the web site may be unavailable 
during some periods, due to system maintenance or technical problems. 
 

6.  The Department of Justice maintains a list of interested persons who wish 
to receive notices of rulemaking actions proposed by this agency.  Persons who 
wish to have their name added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices and specifies that the 
person wishes to receive notices of rules regarding the Crime Control Division, the 
Central Services Division, the Forensic Sciences Division, the Gambling Control 
Division, the Highway Patrol Division, the Law Enforcement Academy, the Division 
of Criminal Investigation, the Legal Services Division, the Consumer Protection 
Division, the Motor Vehicle Division, the Justice Information Systems Division, or any 
combination thereof.  Such written request may be mailed or delivered to Rick Ask, 
2550 Prospect Avenue, P.O. Box 201424, Helena, MT 59620-1424; fax (406) 444-
9157; or e-mail rask@mt.gov, or may be made by completing a request form at any 
rules hearing held by the Department of Justice.  A copy of the interested persons 
request form may be printed from the Department of Justice's web site at 
http://www.doj.mt.gov/resources/forms/interestedperson.pdf, and mailed to the rule 
reviewer. 

 
 7.  Cregg Coughlin, Assistant Attorney General, Gambling Control Division, 
has been designated to preside over and conduct the hearing. 
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8.  The bill sponsor contact requirements of 2-4-302, MCA, apply and have 
been fulfilled.  The primary bill sponsor was contacted on May 21, 2010 by e-mail. 
 
By:   /s/ Steve Bullock     /s/ J. Stuart Segrest   
 STEVE BULLOCK     J. STUART SEGREST 
 Attorney General, Department of Justice  Rule Reviewer 
 
Certified to the Secretary of State June 1, 2010.  
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the amendment of ARM 
42.2.325 relating to Confidentiality of Tax 
Records 

) 
) 
) 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT 

 
TO:  All Concerned Persons 
 
1.  On July 8, 2010, at 9:00 a.m., a public hearing will be held in the Third 

Floor Reception Area Conference Room of the Sam W. Mitchell Building, at Helena, 
Montana, to consider the amendment of the above-stated rule. 

Individuals planning to attend the hearing shall enter the building through the 
east doors of the Sam W. Mitchell Building, 125 North Roberts, Helena, Montana. 

 
2.  The Department of Revenue will make reasonable accommodations for 

persons with disabilities who wish to participate in this public hearing or need an 
alternative accessible format of this notice.  If you require an accommodation, 
contact the Department of Revenue no later than 5:00 p.m., June 30, 2010, to 
advise us of the nature of the accommodation that you need.  Please contact Cleo 
Anderson, Department of Revenue, Director's Office, P.O. Box 7701, Helena, 
Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-4375; or e-mail 
canderson@mt.gov. 

 
3.  The rule proposed to be amended provides as follows, stricken matter 

interlined, new matter underlined: 
 
42.2.325  ACCESS TO INFORMATION  (1)  The department files, other than 

those files required by law to be closed, are open to public inspection in accordance 
with established department policy.  These files are located at various department 
offices in Montana.  Copies of specific documents are available in accordance with 
department policy entitled, "Agency Documents - Access and Photocopying," 2.1.4, 
dated January 15, 1999 June 3, 2003. 

(2)  All requests for confidential tax returns or tax return information must be 
made to the department in writing directed to: 

 
Department of Revenue 
Legal Services Disclosure Office 
P.O. Box 7701 
Helena, MT 59604-7701. 
 
(3)  A taxpayer may authorize a representative to obtain the taxpayer's 

confidential tax information by completing and submitting the department's Power of 
Attorney form, form POA.  The downloadable form is located on the department's 
web site at http:\\revenue.mt.gov under "forms and resources" "downloadable 
forms". 

(4)  Except as provided in (5), when the department receives a written request 
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for confidential tax return information from someone who is not statutorily authorized 
to receive it, the department will respond in writing refusing the request. 

(5)  The department complies with the State Tax Appeals Board's order to 
provide relevant confidential realty transfer certificate information to requesting 
taxpayers who are appealing the department's valuation of their property for 
comparable sales that the department used in valuing the taxpayer's property.  
Confidential realty transfer certificate information is available in accordance with the 
department procedure entitled, "Taxpayer/Agent Review of Confidential Information," 
2-4-003, dated August 12, 2003, last revised May 19, 2009. 

(6)  When the department is served with an administrative summons, judicial 
summons, or subpoena demanding confidential tax return information on behalf of 
someone who is not statutorily authorized to receive it, the department will oppose 
the request by filing a motion to quash with the judicial body that issued it or under 
whose authority it was issued, and will appeal any adverse ruling that implicates the 
department's view of proper tax administration.  The department will not disobey an 
order to provide the information according to a final judicial order. 

 
AUTH:  15-1-201, 15-7-306, 15-30-2620, 15-31-501, 16-1-303, 16-10-104, 

16-11-103, MCA 
IMP:  Montana constitution, Art. II, sections 8, 9, and 10, Title 2, chapter 3, 

part 1, 2-6-102, 2-6-109, 2-6-110, 2-6-202, 15-1-106, 15-1-521, 15-30-2618, 15-31-
511, 15-38-109; 15-68-815, MCA 
 

REASONABLE NECESSITY:  The department is proposing to amend ARM 
42.2.325 to provide taxpayers and the public with a more complete description of 
how the department handles requests for department files and confidential tax 
information. 
 

4.  Concerned persons may submit their data, views, or arguments, either 
orally or in writing, at the hearing.  Written data, views, or arguments may also be 
submitted to: Cleo Anderson, Department of Revenue, Director's Office, P.O. Box 
7701, Helena, Montana 59604-7701; telephone (406) 444-5828; fax (406) 444-4375; 
or e-mail canderson@mt.gov and must be received no later than July 16, 2010. 

 
5.  Cleo Anderson, Department of Revenue, Director's Office, has been 

designated to preside over and conduct the hearing. 
 
6.  An electronic copy of this Notice of Public Hearing is available through the 

department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this Notice of 
Public Hearing conform to the official version of the notice, as printed in the Montana 
Administrative Register, but advises all concerned persons that in the event of a 
discrepancy between the official printed text of the notice and the electronic version 
of the notice, only the official printed text will be considered.  In addition, although 
the department strives to keep its web site accessible at all times, concerned 
persons should be aware that the web site may be unavailable during some periods, 
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due to system maintenance or technical problems. 
 
7.  The Department of Revenue maintains a list of interested persons who 

wish to receive notices of rulemaking actions proposed by this agency.  Persons 
who wish to have their name added to the list shall make a written request, which 
includes the name and e-mail or mailing address of the person to receive notices 
and specifies that the person wishes to receive notices regarding particular subject 
matter or matters.  Notices will be sent by e-mail unless a mailing preference is 
noted in the request.  Such written request may be mailed or delivered to the person 
in 4 above or faxed to the office at (406) 444-4375, or may be made by completing a 
request form at any rules hearing held by the Department of Revenue. 

 
8.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 

 
 

/s/ Cleo Anderson   /s/ Dan R. Bucks 
CLEO ANDERSON   DAN R. BUCKS 
Rule Reviewer   Director of Revenue 

 
Certified to Secretary of State June 1, 2010 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

 
In the matter of the amendment of ARM 
23.12.204, concerning juvenile records 

) 
) 

NOTICE OF AMENDMENT 

 
TO:  All Concerned Persons 
 
1.  On April 29, 2010, the Department of Justice published MAR Notice No. 

23-12-215 pertaining to the proposed amendment of the above-stated rule at page 
972 of the 2010  Montana Administrative Register, Issue Number 8. 

 
2.  The department has amended the following rule as proposed:  ARM 

23.12.204.   
 
3.  The department has thoroughly considered the comments and testimony 

received.  A summary of the comments received and the department's responses 
are as follows: 
 
COMMENT #1:  Why does the Department of Justice feel this change is necessary. 
 
RESPONSE #1:  As explained in the notice, this change is necessary to reflect 
current statutory requirement concerning sealing youth court records.  Prior to 2005, 
the statute read that youth court records must be sealed "3 years after supervision 
for an offense ends."  See 41-5-216(1), MCA (2003).  In 2005, it was amended to 
require that youth court records be sealed "on the youth's 18th birthday" (unless 
certain exceptions are met), not three years after supervision ends.  See current 41-
5-216(1), MCA.  At present, ARM 23.12.204 uses the outdated 2003 language 
requiring records be sealed three years after supervision, instead of the current 
statutory requirement of sealing records when a youth turns 18.  This amendment is 
therefore necessary so the "juvenile records" administrative rule follows current 
statutory language as amended.  Also, we added the caveat "in accordance with the 
procedure and exceptions listed at 41-5-216, MCA" to ensure that the exceptions to 
sealing a record provided by the statute were considered before a record is sealed.   
 
COMMENT #2:  Does this rule refer to formal or informal records? 
 
RESPONSE #2:  The rule applies to "formal youth court records, law enforcement 
records, and department records that are not exempt from sealing under 
subsections (4) and (6) of 41-5-216, MCA."   
 
By:   /s/ Steve Bullock    /s/ J. Stuart Segrest    
 STEVE BULLOCK    J. STUART SEGREST 
 Attorney General    Rule Reviewer 
 Department of Justice  
 
Certified to the Secretary of State on June 1, 2010. 
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 BEFORE THE BOARD OF BARBERS AND COSMETOLOGISTS 
 DEPARTMENT OF LABOR AND INDUSTRY 
 STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 24.121.301 definitions, 
24.121.603 out-of-state applicants, 
24.121.801 inspections, 24.121.803 
school requirements, 24.121.805 
school standards, 24.121.807 
curricula, 24.121.1509 implements 
and equipment, 24.121.1511 
sanitizing equipment, 24.121.1517 
salon preparation, and 24.121.2301 
unprofessional conduct 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF AMENDMENT 

 
TO:  All Concerned Persons 
 
 1.  On February 11, 2010, the Board of Barbers and Cosmetologists (board) 
published MAR notice no. 24-121-6 regarding the public hearing on the proposed 
amendment of the above-stated rules, at page 271 of the 2010 Montana 
Administrative Register, issue no. 3. 
 
 2.  On March 8, 2010, a public hearing was held on the proposed amendment 
of the above-stated rules in Helena.  Several comments were received by the March 
16, 2010, deadline. 
 
 3.  The board has thoroughly considered the comments received.  A summary 
of the comments received and the board's responses are as follows: 
 
COMMENT 1:  In reference to ARM 24.121.301(7), one commenter stated that 
textbooks teach clipper cuts using three different types of clippers.  By restricting the 
definition of clipper cuts to only electro-magnetic clippers, the board is dictating the 
clipper type that must be included in student kits and taught by barbering courses.  
The commenter asserted that students become more proficient with the type of 
clippers they are most comfortable using on a regular basis, and that the definition of 
clipper cut should not be confined to one type of clipper. 
 
RESPONSE 1

 

:  The board agrees that it is important to ensure that the rules 
reference current textbook practice.  The board is therefore amending the definition 
to not limit instruction to a single type of clipper. 

COMMENT 2:  In reference to ARM 24.121.301(18)(a), a commenter stated that 
using the terms "toe" and "middle" in the definition of free-hand methods for clipper 
cuts is inappropriate and would cause confusion, as there is no mention of either 
term in the textbook section on clipper cutting. 
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RESPONSE 2:  The board agrees with the commenter and is amending the 
definition to better reflect current barbering textbooks. 
 
COMMENT 3:  In reference to ARM 24.121.301(18)(b), one commenter stated that 
arching is a technique used by barbers, but noted that rule does not define or 
determine the correct method for performing this technique. 
 
RESPONSE 3:  Following discussion and a review of current barbering textbooks, 
the board is amending this subsection exactly as proposed. 
 
COMMENT 4:  In reference to ARM 24.121.803, a commenter asserted that schools 
should provide protective coverings to all students, not just barber and cosmetology 
students. 
 
RESPONSE 4:  The board agrees with the comment and is amending (9) to require 
a protective covering for electrology students to be consistent with barber and 
cosmetology students at (7) and (8).  The board notes that it cannot add such a 
requirement for esthetics and manicuring students in this final notice and such a 
change will be considered in future rulemaking projects. 
 
 4.  The board has amended ARM 24.121.603, 24.121.801, 24.121.805, 
24.121.807, 24.121.1509, 24.121.1511, 24.121.1517, and 24.121.2301 exactly as 
proposed. 
 
 5.  The board has amended ARM 24.121.301 and 24.121.803 with the 
following changes, stricken matter interlined, new matter underlined: 
 
 24.121.301  DEFINITIONS  (1) through (6) remain as proposed. 

(7)  "Clipper cuts" for barbering education are haircuts performed using the 
free-hand method with a universal electro-magnetic clipper consistent with what is 
being taught in the industry. 
 (8) through (18) remain as proposed. 

(a)  toe (teeth), middle, heel; 
(b) through (31) remain as proposed. 

 
 24.121.803  SCHOOL REQUIREMENTS  (1) through (9)(d) remain as 
proposed. 
 (e)  stainless steel and gold needles of various sizes per student; and 
 (f)  one current board law and rule book per student. ;and 
 
 (10) through (12) remain as proposed. 

(g)  one protective covering per student. 
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BOARD OF BARBERS AND 
COSMETOLOGISTS 

 WENDELL PETERSEN, CHAIRPERSON 
 
/s/ DARCEE L. MOE /s/ KEITH KELLY 
Darcee L. Moe Keith Kelly, Commissioner 
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY 
 
 
 Certified to the Secretary of State June 1, 2010 
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 BEFORE THE BOARD OF OPTOMETRY 
 DEPARTMENT OF LABOR AND INDUSTRY 
 STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 24.168.401 fee schedule, 
24.168.402 licensure requirements, 
24.168.2101 continuing education, 
and the repeal of ARM 24.168.408 
licensure by endorsement 

) 
) 
) 
) 
) 
) 

NOTICE OF AMENDMENT AND 
REPEAL 

 
TO:  All Concerned Persons 
 
 1.  On February 11, 2010, the Board of Optometry (board) published MAR 
notice no. 24-168-39 regarding the public hearing on the proposed amendment and 
repeal of the above-stated rules, at page 298 of the 2010 Montana Administrative 
Register, issue no. 3. 
 
 2.  On March 4, 2010, a public hearing was held on the proposed amendment 
and repeal of the above-stated rules in Helena.  No comments were received by the 
March 12, 2010 comment deadline. 
 
 3.  The board has amended ARM 24.168.401, 24.168.402, and 24.168.2101 
exactly as proposed. 
 
 4.  The board has repealed ARM 24.168.408 exactly as proposed. 
 
 
 BOARD OF OPTOMETRY 
 ROCK SVENNUNGSEN, O.D., PRESIDENT 
 
 
/s/ DARCEE L. MOE /s/ KEITH KELLY 
Darcee L. Moe Keith Kelly, Commissioner 
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY 
 
 
 Certified to the Secretary of State June 1, 2010 
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 BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the adoption of New 
Rule I (42.4.209) and amendment of 
ARM 42.4.201, 42.4.203, 42.4.204, 
42.4.205, 42.4.206, and 42.4.207, 
relating to energy conservation credit 

) 
) 
) 
) 
) 

NOTICE OF ADOPTION AND 
AMENDMENT 

 
TO:  All Concerned Persons 

 
1.  On April 15, 2010, the department published MAR Notice No. 42-2-826 

regarding the proposed adoption and amendment of the above-stated rules at page 
878 of the 2010 Montana Administrative Register, issue no. 7. 

 
2.  A public hearing was held on May 10, 2010, to consider the proposed 

adoption and amendment.  No one appeared at the hearing to testify and no written 
comments were received. 
 

3.  The department adopts New Rule I (ARM 42.4.209) and amends ARM 
42.4.201, 42.4.203, 42.4.204, 42.4.205, 42.4.206, and 42.4.207 as proposed. 

 
4.  An electronic copy of this adoption notice is available through the 

department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this adoption 
notice conform to the official version of the notice, as printed in the Montana 
Administrative Register, but advises all concerned persons that in the event of a 
discrepancy between the official printed text of the notice and the electronic version 
of the notice, only the official printed text will be considered.  In addition, although 
the department strives to keep its web site accessible at all times, concerned 
persons should be aware that the web site may be unavailable during some periods, 
due to system maintenance or technical problems. 

 
 
 
/s/ Cleo Anderson    /s/ Alan Peura 
CLEO ANDERSON    ALAN PEURA 
Rule Reviewer    Deputy Director of Revenue 

 
Certified to Secretary of State June 1, 2010 
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 BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the adoption of New 
Rule I (ARM 42.4.121), amendment of 
ARM 42.4.104, 42.4.105, 42.4.110, 
42.4.118, 42.4.4101, 42.4.4105, 
42.4.4106, 42.4.4107, 42.4.4108, 
42.4.4109, 42.4.4112, 42.4.4114, and 
42.4.4115, and repeal of ARM 
42.4.106, 42.4.4102, 42.4.4103, 
42.4.4104, 42.4.4111, and 42.4.4113, 
relating to individual energy tax credits 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF ADOPTION, 
AMENDMENT, AND REPEAL 

 
TO:  All Concerned Persons 

 
1.  On April 15, 2010, the department published MAR Notice No. 42-2-827 

regarding the proposed adoption, amendment, and repeal of the above-stated rules 
at page 887 of the 2010 Montana Administrative Register, issue no. 7. 

 
2.  A public hearing was held on May 10, 2010, to consider the proposed 

adoption, amendment, and repeal.  No one appeared at the hearing to testify and no 
written comments were received. 
 

3.  The department adopts New Rule I (ARM 42.4.121), amends ARM 
42.4.104, 42.4.105, 42.4.110, 42.4.118, 42.4.4101, 42.4.4105, 42.4.4106, 
42.4.4107, 42.4.4108, 42.4.4109, 42.4.4112, 42.4.4114, and 42.4.4115, and repeals 
ARM 42.4.106, 42.4.4102, 42.4.4103, 42.4.4104, 42.4.4111, and 42.4.4113 as 
proposed. 

 
4.  An electronic copy of this adoption notice is available through the 

department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this adoption 
notice conform to the official version of the notice, as printed in the Montana 
Administrative Register, but advises all concerned persons that in the event of a 
discrepancy between the official printed text of the notice and the electronic version 
of the notice, only the official printed text will be considered.  In addition, although 
the department strives to keep its web site accessible at all times, concerned 
persons should be aware that the web site may be unavailable during some periods, 
due to system maintenance or technical problems. 

 
/s/ Cleo Anderson    /s/ Dan R. Bucks 
CLEO ANDERSON    DAN R. BUCKS 
Rule Reviewer    Director of Revenue 

 
Certified to Secretary of State June 1, 2010 
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 BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the adoption of New 
Rule I (ARM 42.20.607) relating to 
value before reappraisal for 2009 
agricultural land 

) 
) 
) 
) 

NOTICE OF ADOPTION 

 
TO:  All Concerned Persons 

 
1.  On April 15, 2010, the department published MAR Notice No. 42-2-828 

regarding the proposed adoption of the above-stated rule at page 903 of the 2010 
Montana Administrative Register, issue no. 7. 

 
2.  A public hearing was held on May 10, 2010, to consider the proposed 

adoption.  Oral and written testimony was received at the hearing and is summarized 
as follows along with the response of the department: 
 

COMMENT NO. 1:  Mr. Harold Blattie, Executive Director, Montana 
Association of Counties thanked the department for developing the rule and that it 
was very helpful but he did not think that the rule went far enough to addressing the 
issue. 

Mr. Blattie also provided a spreadsheet that he developed showing the 
difference between the existing practice and if the rule were effective.  The 
spreadsheet identifies two taxpayers, "Taxpayer A" who filed a timely AB-26, CTAB 
(county tax appeal board) appeal, or a district court appeal and "Taxpayer B" who 
did not file any of those items.  The spreadsheet shows the VBR (value before 
reappraisal) amount for each of the six years in the appraisal cycle as well as other 
values, but in the example both of the taxpayer's taxable value is the same amount 
in year 6 of the appraisal cycle. 

The values used in this spreadsheet represent real information from a parcel 
of his own property.  He indicated that in the column heading 2009 Year One, 
without the proposed rule the value is $11,927, which is the value that is in the 
department's system and is what the most recent appraisal notification shows.  With 
the proposed rule, that number will change to $6,668 and that is the reappraisal 
value for 2008 representing the full phase-in value.  Without the proposed rule that 
amount is being fully phased in during the first year and with the rule, that amount is 
being phased in over the remaining five years of the phase-in process.  
 He stated that he believes that the proposed rule accurately provides 
direction in the application of the phase-in values on properties that saw no change 
other than the productivity change.  However, the rule should also include properties 
where there were acreage changes that in fact were not acreage changes. For 
example, on the same assessment sheet as this particular piece of property, also 
lies an additional 320 acres that prior to this year was shown as 320 acres, but is 
now 320.23 acres, although the ownership did not change.  The change is simply 
due to the digital mapping system which allows for a more accurate measurement of 
the land.  He stated the rule should also apply to those type of changes. 
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 Mr. Blattie further stated in the case where a parcel of land had a change of 
use to a portion of it, this should also be allowed.  For example, 320 acres of native 
range land that had 40 acres broken out and the use was changed to crop land.  The 
proposed rule should also be applied to the remaining 280 acres that were not 
changed. 
 

RESPONSE NO. 1:  The department appreciates Mr. Blattie's support of this 
rule, that will correct the agricultural value before reappraisal for productivity-only 
lands, together with the detailed analysis that Mr. Blattie presented that indicated the 
rule treats both groups of taxpayers fairly and accurately. 

Regarding Mr. Blattie's comments on phase-in for properties that experience 
even small acreage changes, the proposed rule will not apply to those properties 
with an acreage change or a classification change, because doing so would violate 
ARM 42.20.605. 

Addressing the specifics, in the first example of the more accurate acreages 
presents an interesting circumstance for both the landowner and the department.  In 
the past when landowners discovered that the department was assessing the lands 
in roads, ditches, etc., the same as the surrounding farm land, the landowner asked 
the department to remove it from the assessment or at the very least, to assess it as 
some low-valued grazing land.  The department began using the geographic 
information system (GIS) on a consistent basis.  The landowner is requesting the 
department to consider the land as similar land contained within a delineated field. 

The department began the process of delineating field boundaries based on 
Farm Service Administration (FSA) maps.  The FSA maps identified the different 
fields based on their (FSA) standards and in most cases, the department's 
delineation of the fields closely approximates information obtained from the FSA 
data.  FSA data represents the amount of farmed acres for cropped fields.  One 
distinct difference between department land information and the FSA information is 
the department's requirement to identify the legally described acres for a parcel.  
The FSA has no such requirement.   

For the second example where there was a land use change, there are 
multiple steps that were considered by the department before taking any action. 

(1)  The 2003 value associated with the 320 acres of range land is a total 
value for that particular land classification.  The 2009 reappraisal values are the total 
value of 280 acres of range land and 40 acres of crop land. 

(2)  The 2003 classification and productivity information is not available on the 
new 40 acres of crop land so a value must be calculated.  To calculate the value, the 
department has to rely on the information it has on hand, namely the new 
classification and productivity information.  By using the income inputs from the 2003 
reappraisal (commodity price and crop share arrangement) and the new 
classification and productivity inputs from the 2009 reappraisal, a value before 
reappraisal (VBR) can be determined for the 40 acres. 

(3)  For the remaining 280 acres of range land, the department needed to 
consider: 

(a)  The 2003 reappraisal information is tabular information only.  The 
provenance of the 2003 acreage information is only largely unknown because:  

(i)  The tabular information was acquired using a land measurement 
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technique based on a "dot grid."  A dot grid is a simple measurement tool comprised 
of a clear plastic sheet containing numerous evenly spaced dots.  Each dot 
represents an acre and the dot grid is based on a map scale of 1 inch to the 1/4 
mile, or 4 inches per mile or typical section of land.  The dot grid is placed on 
whatever available appropriately scaled map or aerial photograph and dots are 
counted to determine the acreage within a field by land use classification. 

(ii)  The hard copy maps initially used in conjunction with the dot grid have not 
been maintained in a comprehensive fashion and are either completely or partially 
missing, or are outdated in most locations. 

(iii)  The available hard copy maps are in a wide variety of formats and map 
scales including black and white aerial photos from the 1960s or 1970s; hand drawn 
mylar maps; and/or hand drawn paper maps.  The most recent updates or 
maintenance of these maps/photos is unknown but is assumed to be in the early 
1980s.  The final potential source of the acreage information could come from 
"commissioners' books" which also have an unknown maintenance date, however, 
the last maintenance is assumed to be in the late 1960s or early 1970s.   

(iv)  If the department were to use the hard copy maps, manual intervention 
and review of the maps would be required on a parcel by parcel basis.  A dot grid 
would have to be used to try and identify the associated acres reflected in the 
tabular data.  Matching the acreages as shown on the 2003 appraisal record with the 
acreage determined through the use of a dot grid would require multiple attempts to 
match the acreage exactly.  Without this manual intervention there is no other way to 
determine which of the prior acres associated with the grazing land were converted 
to the crop land use.  

(b)  The time and effort associated with manual intervention is not cost-
effective. 

(c)  The 2003 range land productivity information is a broad indication of the 
overall carrying capacity of the land.  The 2009 productivity is a specific soil by soil 
determination of the carrying capacity. 

(d)  Determining which of the remaining 280 acres contained in the 2003 
information corresponds to the 2009 soil specific acres requires manual intervention 
outlined above. 

(e)  Determination of the correct value before reappraisal for these 280 acres 
would require a manual calculation using the 2003 valuation inputs.  The current 
Property Valuation Assessment System (PVAS, commonly known as Orion) does 
not contain a program for calculating these values and the calculation of the value of 
the 280 acres would have be done manually and external to the Orion computer 
system.    

(f)  The calculated value associated with the new 2003 acres (280 acres) 
would not correspond to prior assessment notice valuation information received by 
the landowner. 

 
COMMENT NO. 2:  Mr. Dale Hawks, Chester, Montana testified that he does 

not believe the rule is necessary at this time, due to the fact that there are already 
administrative rules in place to deal with increases in valuation from prior reappraisal 
cycles. 

Mr. Hawks further stated if the department feels they must move forward with 
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this action, he feels that the rule is incomplete because it only takes into account 
"productivity-only changes" as it relates to correction of the VBR.  He stated that 
there is a broader picture to consider.  If the proposed rule is left as is, it will remove 
a vast majority of parcels of agricultural land from any meaningful phase-in of their 
increase in value. 

Mr. Hawks stated that if the department continues forward with the position 
that any "change in use: or "change in size" would require a recalculated VBR for 
phase-in purposes, the those parcels of land that in reality didn't have either size or 
use changes, would be removed from any meaningful phase-in of increased 
valuation. 

The instances of actually having a change in use or change in size are 
addressed in current law.  The problem with the latest reappraisal cycle is that the 
process used with the mapping system of the parcels of land is flawed.  This cycle 
delineated county roads out of parcels and changed them from tillable land to 
grazing land (change in use).  This in itself then changed the acres of tillable land 
from the last cycle to this cycle (change in size).  Also along these lines, the 
mapping system also considered a change in size.  The reality is, nothing has 
changed on the ground in real life, only the reappraisal process making, supposedly, 
more accurate acreage changes.  

Mr. Hawks questioned whether it is the department's intent to close taxpayers 
out of any meaningful phase-in, when a great number of these changes in size and 
changes in use are not real, just appearing to be real by looking at a map.   

He further stated that not even the FSA maps and the department's 
reappraisal maps have the same acres on a parcel of ground. 

Mr. Hawks requested the department to not adopt this rule, but instead find a 
way to address the issue of VBR without adding more administrative rules.  

 
RESPONSE NO. 2:  As mentioned in Response No. 1, the proposed rule is 

necessary to correctly phase in productivity-only lands.  The department correctly 
phased in lands with acreage changes and classification changes in accordance 
with ARM 42.20.605.  Furthermore, the proposed rule does not apply to county 
roads.  This question poses an interesting circumstance for the department.  In 
addition to the response in Comment No. 1, a consideration of the number of 
changed acres must be discussed.  Or to be more specific, how many acres are 
required before a classification change is considered to have taken place? 

As noted in the response to Comment No.1, the department has no means to 
accurately and efficiently compare the changes that occurred between the appraisal 
cycles by using prior maps.  As a result, the department would have to rely on some 
electronic means of comparing the acreage change between appraisal cycles.  
While the math to make the comparison seems straightforward, the results can 
cause significant differences. 

Early on in the reappraisal process, the department considered different 
scenarios.  The first scenario included a determination of a percentage of changed 
acres on a parcel.  If some fixed percentage of acres has changed between 
appraisal cycles, then a classification change would be deemed to have taken place. 
If an acreage change has occurred that is less than the established fixed 
percentage, then a classification change would not be deemed to have taken place.  
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The determination of the fixed percentage is highly speculative and results in an 
uneven application of the standard.  For example, if the fixed percentage is deemed 
to be 1%, then a 640-acre parcel of grazing land would need to exhibit a change of 
6.4 acres or more before being considered as having undergone a classification 
change.   

A roadway is typically 60 feet wide.  If half of the roadway is 30 feet wide and 
is deducted from the full mile length associated with the above section of land (on 
one side only) then 3.6 acres would be separately identified (5,280 X 30' = 158,400 
square feet; 158,400 ÷ 43,560 square feet per acre = 3.6 acres).  In this example the 
land would not be considered to have undergone a reclassification since less than 
6.4 acres were changed.  If there is a road on two sides of the section then the land 
would have been considered to have undergone a classification change as 7.2 acres 
would have been changed. 

But, consider a smaller tract of land of 40 acres.  For a quarter-quarter section 
a change of .4 acres or more would be considered a reclassification.  A quarter-
quarter section is 1/4 of a mile long.  Following the same calculation but using 1,320 
feet for road deduction, the affected acreage is .91 acres (1,320 X 30 = 39,600; 
39,600 ÷ 43,560 = .909 acres).  Since anything larger than a .4-acre change would 
be considered a classification change, this 40-acre parcel would be considered to 
have been reclassified. 

As can be seen, a fixed percentage change does not treat all landowners 
equally.  If the fixed percentage of change is higher or lower than the example, the 
same results occur.  Which leads to the second concern - "why choose one 
percentage over any other?"  If the fixed percentage is 1%, why wouldn't 1.25% be 
better, or 1.5%, or 1.75%?  Any determination of a fixed percentage change is 
arbitrary and is not a defensible mechanism for recognizing classification changes. 

Consideration must also be given to legitimate classification changes.  For 
example, many nonirrigated hay fields are small and can easily be less than 6 acres 
in size.  For the section of land identified above, a 6-acre hay field would have to be 
physically identified and excluded from the provisions of classification changes.  A 
simple math equation would either not work or would improperly identify the parcel 
as having no change in classification. 

A third consideration was to establish a fixed acreage change which has the 
same arbitrary effect based on parcel size.  For example, 6.4 acres is 1% of a 
normal section of land but is 16% of a 40-acre parcel of land.  Again an inequity of 
the application of a fixed acreage causes concern and the decision on the fixed 
acreage amount becomes arbitrary. 

The department conducts appraisal on a statewide basis and all potential 
circumstances must be reflected in any decision to accommodate classification 
changes.  Creating a means to identify parcels that have or have not had 
classification changes is a slippery slope and one that would need much more 
detailed investigation.  The department determined that a reappraisal, as mandated 
by 15-7-111, MCA, will result in changes to agricultural land use. Among other 
purposes a reappraisal is a means to provide compliance with other Montana 
statutes related to the current classification of land.  A classification change, no 
matter how minor, should be treated in a consistent and equitable manner as 
described in law.  
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3.  The department adopts New Rule I (42.20.607) as proposed. 
 
4.  An electronic copy of this adoption notice is available through the 

department's site on the World Wide Web at www.mt.gov/revenue, under "for your 
reference"; "DOR administrative rules"; and "upcoming events and proposed rule 
changes."  The department strives to make the electronic copy of this adoption 
notice conform to the official version of the notice, as printed in the Montana 
Administrative Register, but advises all concerned persons that in the event of a 
discrepancy between the official printed text of the notice and the electronic version 
of the notice, only the official printed text will be considered.  In addition, although 
the department strives to keep its web site accessible at all times, concerned 
persons should be aware that the web site may be unavailable during some periods, 
due to system maintenance or technical problems. 

 
 
/s/ Cleo Anderson    /s/ Alan Peura 
CLEO ANDERSON    DAN R. BUCKS 
Rule Reviewer    Director of Revenue 

 
Certified to Secretary of State June 1, 2010 
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 BEFORE THE DEPARTMENT OF REVENUE 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption of New 
Rule I and II and amendment of ARM 
42.12.101, 42.12.106, 42.12.110, 
42.12.111, 42.12.115, 42.12.122, 
42.12.128, 42.12.130, 42.12.133, 
42.12.141, and 42.12.143 relating to 
liquor license  

) 
) 
) 
) 
) 
) 
) 

NOTICE OF DECISION ON 
PROPOSED RULE ACTIONS 

 
TO:  All Concerned Persons 
 
1.  On April 29, 2010 the Department of Revenue published MAR Notice No. 

42-2-829 pertaining to a public hearing on the proposed adoption and amendment of 
the above-stated rules at page 1044 of the 2010 Montana Administrative Register, 
Issue Number 8.   

 
2.  The department has decided to cancel the public hearing on the proposed 

adoption and amendment of the above-stated rules that was scheduled for June 2, 
2010, at 1:00 p.m., at the Department of Revenue's Third Floor Conference Room, 
at Helena, Montana. 
 

3.  The department is temporarily cancelling this rule hearing to further review 
the contents of the rules. 

 
 
 /s/ Cleo Anderson    /s/ Dan R. Bucks 
 CLEO ANDERSON    DAN R. BUCKS 
 Rule Reviewer    Director of Revenue 
 

 
Certified to the Secretary of State June 1, 2010. 
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 BEFORE THE DEPARTMENT OF REVENUE 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption of New 
Rule I and amendment of ARM 
42.12.312, 42.12.313, and 42.12.323 
relating to special licenses and 
permits 

) 
) 
) 
) 
) 

NOTICE OF DECISION ON 
PROPOSED RULE ACTIONS 

 
TO:  All Concerned Persons 
 
1.  On April 29, 2010 the Department of Revenue published MAR Notice No. 

42-2-830 pertaining to a public hearing on the proposed adoption and amendment of 
the above-stated rules at page 1059 of the 2010 Montana Administrative Register, 
Issue Number 8.   

 
2.  The department has decided to cancel the public hearing on the proposed 

adoption and amendment of the above-stated rules that was scheduled for June 2, 
2010, at 2:00 p.m., at the Department of Revenue's Third Floor Conference Room, 
at Helena, Montana. 
 

3.  The department is temporarily cancelling this rule hearing to further review 
the contents of the rules. 

 
 
 /s/ Cleo Anderson    /s/ Dan R. Bucks 
 CLEO ANDERSON    DAN R. BUCKS 
 Rule Reviewer    Director of Revenue 
 

 
Certified to the Secretary of State June 1, 2010. 
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 BEFORE THE DEPARTMENT OF REVENUE 
 OF THE STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 42.12.401, 42.12.405, 
42.12.406, 42.12.408, 42.12.412, and 
42.12.414 relating to restaurant beer 
and wine licenses and lottery process 

) 
) 
) 
) 
) 

NOTICE OF DECISION ON 
PROPOSED RULE ACTION 

 
TO:  All Concerned Persons 
 
1.  On April 29, 2010 the Department of Revenue published MAR Notice No. 

42-2-831 pertaining to a public hearing on the proposed amendment of the above-
stated rules at page 1063 of the 2010 Montana Administrative Register, Issue 
Number 8.   

 
2.  The department has decided to cancel the public hearing on the proposed 

amendment of the above-stated rules that was scheduled for June 2, 2010, at 2:30 
p.m., at the Department of Revenue's Third Floor Conference Room, at Helena, 
Montana. 
 

3.  The department is temporarily cancelling this rule hearing to further review 
the contents of the rules. 

 
 
 /s/ Cleo Anderson    /s/ Dan R. Bucks 
 CLEO ANDERSON    DAN R. BUCKS 
 Rule Reviewer    Director of Revenue 
 

 
Certified to the Secretary of State June 1, 2010. 
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 BEFORE THE SECRETARY OF STATE 
 OF THE STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 44.3.104, 44.3.2014, 44.3.2015, 
44.3.2109, 44.3.2113, 44.3.2114, 
44.3.2401, 44.9.202, 44.9.301, 
44.9.303, 44.9.305, 44.9.307, 
44.9.312,  44.9.315, 44.9.402,  and 
44.9.404 pertaining to elections 

) 
) 
) 
) 
) 
) 
) 

CORRECTED NOTICE OF 
AMENDMENT 

 
TO:  All Concerned Persons 
 
1.  On February 25, 2010, the Secretary of State published MAR Notice No. 

44-2-158 pertaining to the public hearing on the proposed amendment of the above-
stated rules at page 520 of the 2010 Montana Administrative Register, Issue 
Number 4. 

 
2.  On April 15, 2010, the Secretary of State published an Amended Notice 

and Extension of Comment Period for MAR Notice No. 44-2-158 because it revised 
the statements of reasonable necessity for the proposed amendments to ARM 
44.3.104, ARM 44.3.2114, and ARM 44.9.315 pursuant to e-mailed comments 
received from David Niss on behalf of the State Administration and Veterans' Affairs 
Interim Committee at page 906 of the 2010 Montana Administrative Register, Issue 
No. 7. 

 
3.  On May 27, 2010, the Secretary of State published a Notice of 

Amendment for MAR Notice No. 44-2-158 at page 1319 of the 2010 Montana 
Administrative Register, Issue No. 10. 

 
4.  The Secretary of State is filing a corrected notice of amendment because 

the MCA citation referenced in ARM 44.3.2109 was incomplete and the MCA citation 
referenced in ARM 44.3.2401 was incorrect.  The rules, as amended in corrected 
form, read as follows, deleted matter interlined, new matter underlined: 
 
 44.3.2109  PROCEDURES FOR CHALLENGES  (1) through (4) remain as 
adopted. 

(a)  If the challenge was not made in the presence of the elector being 
challenged, the election administrator or election judge shall notify the challenged 
elector of who made the challenge and the grounds of the challenge and explain 
what information the elector may provide to respond to the challenge.  The 
notification must be made pursuant to 13-13-301(4)(b), MCA.  

(b) through (6) remain as adopted. 
 
AUTH:  13-13-301, MCA 
IMP:  13-13-301, MCA 
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44.3.2401  BALLOT FORM AND UNIFORMITY  (1) through (6)(b) remain as 
adopted. 
 (c)  A ballot requested pursuant to Title 13, chapter 21, MCA, must be 
handled as provided in 13-1-104(1) sent to the elector as specified in 13-13-205(2), 
MCA; and 
 (d) remains as adopted. 
 
AUTH:  13-12-202, MCA 
IMP:  13-12-202, 13-13-205, MCA 
 
 
 
/s/  Jorge Quintana    /s/  Linda McCulloch   
JORGE QUINTANA    LINDA MCCULLOCH 
Rule Reviewer    Secretary of State 

   
Dated this 1st day of June, 2010. 
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

 Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim committees and the 

Environmental Quality Council (EQC).  These interim committees and the EQC have 

administrative rule review, program evaluation, and monitoring functions for the 

following executive branch agencies and the entities attached to agencies for 

administrative purposes. 

Economic Affairs Interim Committee: 

 Department of Agriculture; 

 Department of Commerce; 

 Department of Labor and Industry; 

 Department of Livestock; 

 Office of the State Auditor and Insurance Commissioner; and 

 Office of Economic Development. 

Education and Local Government Interim Committee: 

 State Board of Education; 

 Board of Public Education; 

 Board of Regents of Higher Education; and 

 Office of Public Instruction. 

Children, Families, Health, and Human Services Interim Committee: 

 Department of Public Health and Human Services. 

 Law and Justice Interim Committee: 

 Department of Corrections; and 

 Department of Justice. 

 Energy and Telecommunications Interim Committee: 

 Department of Public Service Regulation. 
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 Revenue and Transportation Interim Committee: 

 Department of Revenue; and  

 Department of Transportation. 

 State Administration and Veterans' Affairs Interim Committee: 

 Department of Administration; 

 Department of Military Affairs; and 

 Office of the Secretary of State. 

 Environmental Quality Council: 

 Department of Environmental Quality; 

 Department of Fish, Wildlife, and Parks; and 

 Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to make 

recommendations to an agency regarding the adoption, amendment, or repeal of a 

rule or to request that the agency prepare a statement of the estimated economic 

impact of a proposal.  They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or directing an agency to adopt 

or amend a rule, or a Joint Resolution recommending that an agency adopt, amend, 

or repeal a rule. 

The interim committees and the EQC welcome comments and invite 

members of the public to appear before them or to send written statements in order 

to bring to their attention any difficulties with the existing or proposed rules.  The 

mailing address is P.O. Box 201706, Helena, MT 59620-1706. 
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 HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
 AND THE MONTANA ADMINISTRATIVE REGISTER 
 
 
Definitions: Administrative Rules of Montana (ARM) is a looseleaf 

compilation by department of all rules of state departments and 
attached boards presently in effect, except rules adopted up to 
three months previously. 

 
Montana Administrative Register (MAR or Register) is a soft 
back, bound publication, issued twice-monthly, containing 
notices of rules proposed by agencies, notices of rules adopted 
by agencies, and interpretations of statutes and rules by the 
Attorney General (Attorney General's Opinions) and agencies 
(Declaratory Rulings) issued since publication of the preceding 
register. 

 
 
Use of the Administrative Rules of Montana (ARM): 
 
Known 1. Consult ARM Topical Index. 
Subject  Update the rule by checking the accumulative table and 

the table of contents in the last Montana Administrative 
Register issued. 

 
Statute 2. Go to cross reference table at end of each number and 

title which lists MCA section numbers and department  
corresponding ARM rule numbers. 
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 ACCUMULATIVE TABLE 
 
The Administrative Rules of Montana (ARM) is a compilation of existing permanent 
rules of those executive agencies that have been designated by the Montana 
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through 
December 31, 2009. This table includes those rules adopted during the period 
January 1, 2010, through March 31, 2010, and any proposed rule action that was 
pending during the past six-month period. (A notice of adoption must be published 
within six months of the published notice of the proposed rule.) This table does not 
include the contents of this issue of the Montana Administrative Register (MAR or 
Register). 
 
To be current on proposed and adopted rulemaking, it is necessary to check the 
ARM updated through December 31, 2010, this table, and the table of contents of 
this issue of the MAR. 
 
This table indicates the department name, title number, rule numbers in ascending 
order, catchphrase or the subject matter of the rule, and the page number at which 
the action is published in the 2009 and 2010 Montana Administrative Register. 
 
To aid the user, the Accumulative Table includes rulemaking actions of such entities 
as boards and commissions listed separately under their appropriate title number. 
 
GENERAL PROVISIONS, Title 1 
 
1.2.419 Scheduled Dates for the 2010 Montana Administrative Register, 

p. 1586, 2031 
 
ADMINISTRATION, Department of, Title 2 
 
2.21.215 and other rules - Annual Leave Policy, p. 804 
2.21.305 and other rules - Disaster and Emergency Leave Policy, p. 808  
2.21.617 and other rules - Holidays - Holiday Pay, p. 1, 646 
2.21.1801 and other rules - Exempt Compensatory Time Policy, p. 811 
2.21.5005 and other rules - Reduction in Work Force, p. 253, 908 
2.21.6606 and other rules - Employee Records Management, p. 256, 1070 
2.21.6702 and other rules - Incentive Award Program, p. 590, 1072 
2.59.302 and other rules - Schedule of Charges - Change of Location - 

Application Procedure for Approval to Merge Affiliated Banks - 
Satellite Terminals, p. 2067, 213 

2.59.308 and other rule - Examination Fees - Dollar Amounts To Which 
Consumer Loan Rates Are To Be Applied, p. 1826, 63 

2.59.1603 and other rules - State, County, and Municipal Issues, Corporate 
Bonds - Other Approved Investments, p. 2182, 214 

2.59.1701 and other rules - Licensing and Regulation of Mortgage Brokers - 
Mortgage Lenders - Mortgage Loan Originators - License Renewals 
for Mortgage Lenders as of July 1, 2009 - New Applicants for a 
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Mortgage Loan Originator License – Temporary Licenses - New 
Applicants for a Mortgage Broker or Mortgage Lender License – 
Temporary Licenses -  Net Worth Requirement for Mortgage Brokers - 
Unacceptable Assets - Proof of Net Worth - Records to be Maintained 
by Mortgage Lenders - Financial Responsibility, p. 1292, 307 

2.59.1701 and other rules - Definitions - Mortgage Loan Originator Licensing - 
Continuing Education Provider Requirements, p. 945 

2.59.1801 and other rule - Residential Mortgage Lenders, p. 2064, 212 
2.60.203 and other rules - Application Procedure for a Certificate of 

Authorization for a State-Chartered Bank - Procedural Rules for 
Discovery and Hearing - Capital Adequacy of Proposed New Banks - 
Foreign Capital Depositories, p. 2186, 215 

 
(Public Employees' Retirement Board) 
2.43.3501 and other rule - Adoption by Reference of the State of Montana Public 

Employees Pooled Trust - Adoption by Reference of the State of 
Montana Public Employee Defined Contribution Plan Document - 
State of Montana Public Employee Deferred Compensation (457) Plan 
Document, p. 941, 1229 

2.43.3502 and other rule - Investment Policy Statement for the Defined 
Contribution Retirement Plan - Investment Policy Statement for the 
457 Deferred Compensation Plan, p. 937, 1227 

 
(State Compensation Insurance Fund) 
2.55.320 and other rule - Classifications of Employments - Retrospective Rating 

Plans, p. 2179, 306 
 
AGRICULTURE, Department of, Title 4 
 
I Eurasian Watermilfoil Management Area, p. 1129 
4.5.202 and other rules - Noxious Weeds, p. 2071, 217 
4.10.201 and other rules - Pesticide Administration, p. 457, 909 
4.12.1427 and other rules - Produce, p. 1829, 2365 
4.16.102 and other rules - Growth Through Agriculture Program, p. 2329, 216 
 
STATE AUDITOR, Title 6 
 
6.6.1906 and other rules - Administration of a New Risk Pool by Comprehensive 

Health Care Association and Plan, p. 1132 
6.6.2801 and other rules - Surplus Lines Insurance Transactions, p. 1191, 2005, 
 2145 
6.6.3501 and other rules - Annual Audited Reports - Establishing Accounting 

Practices and Procedures to Be Used in Annual Statements, p. 2394, 
315  
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COMMERCE, Department of, Title 8 
 
I Submission and Review of Applications for Funding Under the 

Treasure State Endowment Program, p. 4, 1073 
I Administration of the 2010-2011 Federal Community Development 

Block Grant (CDBG) Program, p. 2416, 1285 
I Administration of the Quality Schools Grant Program, p. 2193, 64 
I & II Administration of the Quality Schools Grant Program - Planning 

Grants - Emergency Grants, p. 1837, 2367 
8.99.301 and other rules - Certified Regional Development Corporations 

Program, p. 1231 
8.99.901 and other rules - Award of Grants - Loans Under the Big Sky 

Economic Development Program, p. 192, 738 
 
(Board of Housing) 
8.111.602 Low Income Housing Tax Credit Program, p. 814 
 
EDUCATION, Department of, Title 10 
 
10.16.3022 and other rules - Special Education, p. 473, 1076 
 
(Board of Public Education) 
10.54.3610 and other rules - Communication Arts Content Standards and 

Performance Descriptors, p. 2196, 220 
10.57.102 and other rules - Educator Licensure, p. 1712, 2244 
 
(Montana State Library) 
10.102.1150A and other rules - Library Standards, p. 958 
10.102.4001 and other rules - Resource Sharing - Allocation of Federation Funding, 

p. 6 
 
FISH, WILDLIFE AND PARKS, Department of, Title 12 
 
(Fish, Wildlife and Parks Commission) 
12.6.2205 Noncontrolled Species, p. 2419, 741 
12.11.115 and other rules - Recreational Water Use on Lake Five, p. 671, 1287 
12.11.202 and other rules - Recreational Water Use of the Beaverhead and Big 

Hole Rivers, p. 968 
12.11.501 and other rules - No Wake Zones on Echo Lake and Swan Lake, 

p. 197, 744 
12.11.3215 Recreational Water Use on Holter Lake, p. 2240, 739 
12.11.6601 and other rules - Emergency Closures of Department Lands and 

Public Waters, p. 1208, 2146 
12.14.101 and other rules - Commercial Use Rules in Montana, p. 1436, 2245 
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ENVIRONMENTAL QUALITY, Department of, Title 17 
 
I-V Underground Storage Tanks - Underground Storage Tank Operator 

Training, p. 1529, 2250 
17.36.802 and other rule - Fee Schedules - Changes in Subdivision, p. 1725, 

2477 
17.40.206 Examinations, p. 266, 745 
17.50.403 and other rules - Solid Waste - Licensing and Operation of Solid 

Waste Landfill Facilities, p. 164, 1326, 317, 647  
17.53.111 and other rules - Hazardous Waste Fees - Registration of Generators - 

Information Requests - Annual Reports, p. 1717, 2371 
17.55.102 and other rules - Definitions - Facility Listing - Facility Ranking - 

Delisting a Facility on the CECRA Priority List - Incorporation by 
Reference - Proper and Expeditious Notice - Third-Party Remedial 
Actions at Order Sites - Additional Remedial Actions Not Precluded - 
Orphan Share Reimbursement - Purpose, p. 1730, 2077, 816 

17.56.101 and other rules - Underground Storage Tank Operation Requirements 
- Leak Detection - License Renewal Training, p. 1450, 2247 

17.56.506 and other rules - Reporting of Confirmed Releases - Adoption by 
Reference - Release Categorization, p. 12 

 
(Board of Environmental Review) 
17.8.501 and other rules - Definitions - Fees - Permits - Temporary Greenhouse 

Gas Emission Rules, p. 2429, 225 
17.8.745 Montana Air Quality Permits-Exclusion for De Minimis Changes, 

p. 268, 1292 
17.24.1109 Bonding Letters of Credit, p. 2426, 911 
17.30.201 Water Quality - Permit Fees, p. 1335, 2462 
17.30.502 and other rules - Department Circular DEQ-7, p. 818 
17.30.617 and other rule - Water Quality - Outstanding Resource Water 

Designation for the Gallatin River, p. 2294, 328, 1398, 438, 1953, 162, 
1324, 264  

17.38.106 Fees, p. 2421, 910 
17.38.201A and other rules - Incorporation by Reference - Maximum Inorganic 

Chemical Contaminant Levels - Maximum Radiological Contaminant - 
Chemical and Radiological Quality Samples - Testing - Sampling 
Records - Reporting Requirements - Public Notification for Community 
and Noncommunity Supplies, p. 828  

17.50.403 and other rule - Definitions - Annual Operating License Requirements, 
p. 833 

17.53.105 and other rules - Hazardous Waste - Incorporation by Reference - 
Standardized Permits, p. 1444, 2461  

 
TRANSPORTATION, Department of, Title 18 
 
l-V Administration of an Emergency Medical Service Grant, p. 18, 649 
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18.8.202 and other rules - Transportation of Hazardous Materials - Definitions - 
Motor Carriers Operating Interstate - Maximum Allowable Weights - 
Maximum Allowable Weights on the Noninterstate - Federal Motor 
Carrier Safety Rules  - Safety Inspection Program, p. 674, 1179 

18.9.103 Distributor's Statements, p. 22, 650 
 
JUSTICE, Department of, Title 23 
 
23.3.148 Release of Driving Records, p. 1237 
23.12.204 Juvenile Records, p. 972 
23.12.602 and other rules - Uniform Fire Code - Fire Safety - Fireworks, p. 1535, 

1608, 395 
23.12.1411 Student Academic Performance Requirements at Law Enforcement 

Academy, p. 1548, 2018 
 
(Gambling Control Division) 
23.16.101 and other rules - Definitions - Transfer of Interest Among Licensees - 

Transfer of Interest to a New Owner - Loans and Other Forms of 
Financing - Change of Liquor License Type - Change of Location - 
Approved Variations of Keno - Quarterly Reporting Requirements - 
Reporting Frequency for Approved Automated Accounting Systems - 
Exceptions - General Requirements of Operators - Manufacturers - 
Manufacturers of Illegal Devices - Distributors - Route Operators of 
Video Gambling Machines or Producers of Associated Equipment - 
Live Keno and Bingo Record Keeping, p. 2078, 2480 

 
LABOR AND INDUSTRY, Department of, Title 24 
 
Boards under the Business Standards Division are listed in alphabetical order 
following the department rules. 
 
I Carbon Monoxide Detector Standard, p. 978 
I-VI Incumbent Worker Training Grants Program, p. 479, 913 
I-XIII Workers' Compensation Claims Examiner Certification, p. 1213, 2019 
I-XIII Approved Construction Techniques for Fire Mitigation, p. 980 
24.11.203 and other rules - Independent Contractor Exemption Certificates - 

Employment Status Determinations by the Department, p. 1139 
24.16.201 and other rules - Employment of Persons in an Executive, 

Administrative, or Professional Capacity, p. 594, 1180 
24.17.127 Prevailing Wage Rates for Public Works Projects - Building 

Construction Services - Heavy Construction Services - Highway 
Construction Services - Nonconstruction Services, p. 1840, 399, 912 

24.29.1533 and other rule - Workers' Compensation Medical Fee Schedules, 
p. 2086, 2482 

24.301.131 and other rules - Incorporation by Reference of International Building 
Code - Building Code Modifications - Incorporation by Reference of 
International Existing Building Code - Incorporation by Reference of 
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International Mechanical Code - Incorporation by Reference of 
International Fuel Gas Code - Plumbing Requirements - Electrical 
Requirements - Inspection Fees - Refunds - Credits - Definitions, 
p. 1244 

24.301.161 Model Energy Code, p. 1844, 750 
 
(Alternative Health Care Board) 
24.111.401 and other rule - Fees - Licenses, p. 1550, 2257 
 
(Board of Architects and Landscape Architects) 
24.101.413 and other rule - Renewal Dates - Requirements - Fee Schedule, 

p. 200, 1078 
24.114.401 and other rules - Fee Schedule - Applications - Education and 

Experience - Examinations, p. 1457, 2151 
24.114.403 and other rule - Business Entity Practice - Branch Offices, p. 600, 

1080 
 
(Board of Barbers and Cosmetologists) 
24.121.301 and other rules - Definitions - Out-of-State Applicants - Inspections - 

School Requirements - School Standards - Curricula - Implements and 
Equipment - Sanitizing Equipment - Salon Preparation - 
Unprofessional Conduct, p. 271  

24.121.301 and other rules - Definitions - Implements - Equipment - Continuing 
Education - Unprofessional Conduct, p. 837 

24.121.401 Fees, p. 2337, 915 
 
(Board of Chiropractors) 
24.126.301 and other rules - Definitions - Applications - Display of License - 

Continuing Education - Unprofessional Conduct, p. 923, 2152 
 
(Board of Dentistry) 
24.138.402 and other rules - Fee Schedule - Dental Auxiliaries - Requirements 

and Restrictions - Continuing Education - Restricted Volunteer 
Licensure, p. 1743, 411 

24.138.508 and other rules - Dental Anesthetic Certification - Dental Permits - 
Exemptions - Continuing Education, p. 1068, 2091, 406 

 
(State Electrical Board) 
24.141.301 and other rules - Definitions - Fee Schedule - Continuing Education, 

p. 203, 1081 
 
(Board of Hearing Aid Dispensers) 
24.150.301 and other rules - Definitions - Fees - Record Retention - Licensure - 

Renewals - Continuing Education - Unprofessional Conduct - 
Minimum Testing - Transactional Document Requirements - 
Notification - Licensees From Other States - Exceptions, p. 284, 1085 
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(Board of Massage Therapy) 
I & II Definitions - Licensure Requirements, p. 602, 1185 
24.101.413 and other rules - Renewal Dates - Massage Therapy, p. 207, 746 
24.155.301 and other rules - Definitions - Continuing Education - Unprofessional 

Conduct, p. 1239 
 
(Board of Medical Examiners) 
24.101.413 and other rules - Renewal Dates - Medical Examiners-Licensure - 

Telemedicine - Podiatry - Nutrition Practice - Acupuncture - Physician 
Assistant-Scope of Practice - Reciprocity - Board Report Obligations, 
p. 2340, 1187 

24.156.616 and other rules - Registry - Licenses - Testing Requirements - 
Registration, p. 1610, 73 

 
(Board of Nursing Home Administrators) 
24.162.420 and other rules - Fee Schedule - Documentation for Licensure - 

Temporary Permit - Reciprocity Licenses - Continuing Education, 
p. 1072, 2024 

 
(Board of Optometry) 
24.168.401 and other rules - Fee Schedule - Licensure Requirements - Continuing 

Education - Licensure By Endorsement, p. 298 
 
(Board of Outfitters) 
24.171.602 and other rules - Guide or Professional Guide License - Emergency 

Guide License - Unprofessional Conduct - Guide to Hunter Ratio, 
p. 1616, 651 

 
(Board of Pharmacy) 
24.174.301 and other rules - Definitions - Administration of Vaccines - 

Prescriptions - Transmission of Prescriptions - Objectives - Internship - 
Registration Requirements - Pharmacy Technician - Record Keeping - 
Registration Conditions - Emergency Drug Kit - Renewal - 
Unprofessional Conduct - Agent of Records, p. 1079, 74 

 
(Board of Physical Therapy Examiners) 
24.177.405 and other rules - Physical Therapy Aides - Temporary Licenses - Out 

of State Applicants - Foreign Trained Applicants - Topical Medication 
Protocols - Continuing Education - Physical Therapists, p. 586, 2153 

 
(Board of Plumbers) 
24.180.401 and other rule - Fee Schedule - Continuing Education Provider 

Qualifications, p. 974 
 
(Board of Private Security) 
24.182.301 and other rules - Definitions - Fee Schedule - Firearms - 

Requalification - Application - Experience Requirements - Written 
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Examination - Temporary Permit - Trainee - Firearms Licensure - 
Unprofessional Conduct, p. 606, 1194 

 
(Board of Professional Engineers and Professional Land Surveyors) 
24.183.408  and other rules - Authorization - Applications - Examination 

Procedures - Continuing Education - Screening Panel, p. 1554, 530 
 
(Board of Psychologists) 
24.189.301 and other rules - Definitions - Supervisory Experience - Continuing 

Education, p. 302 
 
(Board of Radiologic Technologists) 
24.204.501 and other rules - Permit Application Types - Practice Limitations - 

Course Requirements - Permit Examinations - Code of Ethics - 
Unprofessional Conduct, p. 1089, 77 

 
(Board of Realty Regulation) 
24.101.413 and other rules - Renewal Dates - Brokers and Salespersons - 

Property Management - Timeshare Licensure and Registration, 
p. 1748, 532 

24.210.301 and other rules - Definitions - Licensing - Renewals - Unprofessional 
Conduct - Continuing Education, p. 928, 2373, 749 

 
(Board of Social Work Examiners and Professional Counselors) 
24.219.301 and other rules - Definitions - Fees - Application - Licensure - Status 

Conversion - Application - Continuing Education - Unprofessional 
Conduct - Social Work Examiners and Professional Counselors, 
p. 2583, 812, 2158 

 
(Board of Veterinary Medicine) 
24.225.401 and other rules - Fee Schedule - Veterinarian Licensure - Embryo 

Transfer - Euthanasia Technicians and Agencies - Continuing 
Education Providers, p. 1561, 2483 

 
LIVESTOCK, Department of, Title 32 
 
32.3.104 and other rules - Trichomoniasis - Deputy State Veterinarians, 

p. 1852, 2092, 2356, 413 
32.8.101 and other rule - Grade A Pasteurized Milk - Time From Processing 

That Fluid Milk May Be Sold for Public Consumption, p. 2095, 986 
32.23.101 and other rules - Purchase and Resale of Milk, p. 1762, 2258 
 
MILITARY AFFAIRS, Department of, Title 34 
 
34.6.101 and other rules - Education Benefit Program, p. 2357, 423 
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NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 
 
36.11.111 and other rule - Export of Timber Harvested in the State - Maximum 

Size of Nonadvertised Timber Permits, p. 988, 1269 
36.12.1901 and other rule - Filing a Change Application - Change Application - 

Historic Use, p. 814, 2259 
 
(Board of Water Well Contractors) 
36.21.410 and other rules - Board of Water Well Contractors, p. 843 
 
(Board of Land Commissioners) 
36.25.137 and other rules - Surface Leasing - Cabinsite Leasing Rules, p. 25, 

1293 
36.25.205 Procedures for the Issuance of State Oil and Gas Leases, p. 858 
 
(Board of Oil and Gas Conservation) 
36.22.302 and other rules - Oil and Gas Provisions and Production, p. 1619, 

2165 
 
PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 
 
I-VI Medicaid for Workers with Disabilities, p. 1271 
I-VI State Matching Fund Grants to Counties for Crisis Intervention - Jail 

Diversion - Involuntary Precommitment - Short-Term Inpatient 
Treatment Costs - Contracts for Crisis Beds - Emergency and Court-
Ordered Detention Beds for Persons With Mental Illness, p. 1871, 
2360, 1306 

I-X Permissive Licensing of Drop-in Child Care Facilities, p. 1165 
37.5.117 and other rules - Swimming Pools, Spas, and Other Water Features, 

p. 604, 1104, 80, 1197 
37.5.118  and other rules - Administrative Review of Fair Hearing Decisions, 

p. 50, 539 
37.12.401 Laboratory Testing Fees, p. 488, 1207 
37.30.1001 and other rules - Standards for Providers of Services Funded Through 

Certain Disability Transitions Programs, p. 684, 1318 
37.40.307 and other rule - Medicaid Nursing Facility Reimbursement, p. 991 
37.40.405 and other rule - Medicaid Reimbursement for Swing-Bed Hospital 

Services, p. 1642, 2166 
37.57.1001 Title V Maternal and Child Health Block Grant, p. 692 
37.78.102 and other rule - Temporary Assistance for Needy Families (TANF), 

p. 1863, 2380 
37.79.135 and other rules - Healthy Montana Kids Plan, p. 1024 
37.81.104 and other rules - Pharmacy Access Prescription Drug Benefit Program 

(Big Sky Rx Program), p. 1769, 2378 
37.81.1002 and other rules - Montana PharmAssist Program and Medicaid 

Reimbursement Rates for Some Services with Rates Not Set Under 
Resource Based Relative Value Scale (RBRVS), p. 1570, 2029 



 
 
 

 
11-6/10/10 Montana Administrative Register 

-1431- 

37.82.101 and other rule - Medicaid Eligibility, p. 2114, 2494 
37.85.206 Basic Medicaid Services for Able-Bodied Adults, p. 1773, 2379 
37.85.212 Resource Based Relative Value Scale (RBRVS), p. 1030 
37.86.105 and other rules - Medicaid Physician Administered Drug 

Reimbursement - Pharmacy Outpatient Drug Reimbursement, 
p. 2120, 433 

37.86.705 and other rules - Medicaid Reimbursement for Audiology Services -  
37.86.805 and other rules - Medicaid Reimbursement for Hearing Aid Services - 

Outpatient Drugs - Home Infusion Therapy Services - Eyeglasses - 
Early and Periodic Screening - Diagnostic and Treatment Services - 
Comprehensive School and Community Treatment - Transportation - 
Per Diem - Specialized Nonemergency Medical Transportation - 
Ambulance Services, p. 996 

37.86.2207 and other rules - Medicaid Reimbursement of Children's Mental Health 
Services, p. 866 

37.86.2801 and other rules - Medicaid Inpatient and Outpatient Hospital Services, 
p. 1002 

37.86.3501 and other rules - Case Management Services for Adults with Severe 
Disabling Mental Illness, p. 1378, 424 

37.86.5201 and other rules - Medicaid Health Improvement Program, p. 1037 
37.87.1202 and other rule - Medicaid Reimbursement for Psychiatric Residential 

Treatment Facility (PRTF) Services, p. 862 
37.87.1217 and other rules - Medicaid Reimbursement for Psychiatric Residential 

Treatment Facility (PRTF) Services, p. 2106, 2486 
37.87.1303 and other rules - Home and Community-Based Services (HCBS) for 

Youth with Serious Emotional Disturbance (SED), p. 1630, 2376 
37.90.401 and other rule - Home and Community-Based Services for Adults With 

Server Disabling Mental Illness, p. 1020 
37.104.101 and other rules - Emergency Medical Services (EMS), p. 2446, 535 
37.107.107 Fee Reduction for Medical Marijuana Patients, p. 1462, 2028 
37.108.507 Components of Quality Assessment Activities, p. 2455, 437 
 
PUBLIC SERVICE REGULATION, Department of, Title 38 
 
I Nonproprietary Nature of Utility Executive Compensation, p. 875 
I Minimum Filing Requirements for Utility Applications for Approval of 

Natural Gas Production or Gathering Resources, p. 2362, 653 
I-XIII  Interconnection Standard Established by the Federal Energy Policy 

Act of 2005, p. 491 
38.5.1411 Medical Emergencies, p. 1647, 2242, 754 
38.5.2202 and other rule - Pipeline Safety, p. 1880, 226 
 
REVENUE, Department of, Title 42 
 
I Value Before Reappraisal for 2009 Agricultural Land, p. 903 
I Tax Assessment Reviews, p. 731, 1212 
42.4.104 and other rules - Individual Energy Tax Credits, p. 887 
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42.4.201 and other rules - Energy Conservation Credit, p. 878 
42.4.301 and other rules - Individual Taxpayer's Tax Credits, p. 714, 1211 
42.4.1604 Tax Credits for Corporations, p. 694, 1208 
42.4.1702 and other rules - Tax Credits for Corporations and Individual 

Taxpayers, p. 697, 1209 
42.9.102 and other rules - Income Tax, p. 1883, 174 
42.12.101 and other rules - Liquor License Applications, p. 1044 
42.12.312 and other rules - Special Licenses and Permits, p. 1059 
42.12.401 and other rules - Restaurant Beer and Wine Licenses - Lottery 

Process, p. 1063 
42.13.101 and other rules - Regulations for Liquor Licensees, p. 1896, 757 
42.13.101 Sale of Alcohol to a Minor - Sale to Intoxicated Persons, p. 734 
42.15.107 and other rules - Individual Income Taxes, p. 614, 1088 
42.17.101 and other rules - Withholding Taxes, p. 1912, 177 
42.17.203 and other rules - Withholding Taxes, p. 54, 654 
42.19.401 and other rule - Property Tax Assistance Program - Tax Exemptions 

for Disabled Veterans, p. 1993, 2499 
42.19.401 Property Tax Assistance Program, p. 60, 655 
42.20.307 and other rules - Agricultural Land Valuation, p. 1971, 549 
42.20.701 and other rules - Forest Land Property, p. 1961, 540 
42.21.113 and other rules - Property Taxes - Trend Tables For Valuing Property, 

p. 1932, 2497 
42.25.501 and other rules - Coal Severance, p. 1904, 2495 
42.31.401 and other rules - Telecommunications 9-1-1, p. 1999, 759 
 
SECRETARY OF STATE, Office of, Title 44 
 
I-III Post Election Audits, p. 516, 918 
1.2.419 Scheduled Dates for the 2010 Montana Administrative Register, 

p. 1586, 2031 
44.3.104 and other rules - Elections, p. 520, 906, 1319 
44.3.105 and other rules - Elections, p. 2126, 1174 
44.3.2203 Elections, p. 513, 917 
44.3.2403 and other rule - Elections, p. 510, 916 
44.5.121 Fees Charged by the Business Services Division, p. 2143, 2501 
44.6.111 Fees Charged by the Business Services Division for the Farm Bill 

Master List, p. 644, 921 
 
(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees to Legislative 

Candidates, p. 1654, 561 
44.10.338 Limitations on Individual and Political Party Contributions, p. 1651, 560 
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