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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PROPOSED
2.59.1002 pertaining to merger ) AMENDMENT
application procedures for banks )

) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Concerned Persons

1. On July 24, 2017, the Department of Administration proposes to amend
the above-stated rule.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Department of Administration no later than 5:00 p.m. on
July 3, 2017, to advise us of the nature of the accommodation that you need.

Please contact Wayne Johnston, Division of Banking and Financial Institutions, P.O.
Box 200546, Helena, Montana 59620-0546; telephone (406) 841-2918; TDD (406)
841-2974; facsimile (406) 841-2930; or e-mail banking@mt.gov.

3. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

2.59.1002 MERGER APPLICATION PROCEDURES (1) through (3) remain
the same.

25th-day- An applicant for approval of a merger transaction shall publish notice of the

proposed transaction on at least three occasions at approximately equal intervals in
a newspaper of general circulation in the community or communities where the main
offices of the merging institutions are located; or, if there is ho such newspaper in
the community, then in the newspaper of general circulation published nearest to the
community.

(a) The first publication of the notice must be as close as practicable to the
date on which the application is filed with the division, but no more than five days
before the filing date.
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(b) The last publication of the notice must be on the 25th day after the first
publication; or, if the newspaper does not publish on the 25th day, on the publication
date closest to the 25th day.

(5) through (7) remain the same.

(8) Where public notice is required, the division may determine on a case-by-
case basis that unusual circumstances surrounding a particular filing warrant
modification of the publication requirements.

(9) The applicant(s) shall provide the affidavit(s) of publication to the division
after it is received.

AUTH: 32-1-218, MCA
IMP: 32-1-370, 32-1-371, MCA

STATEMENT OF REASONABLE NECESSITY: The amendment to (4) is
necessary to make the division's rule consistent with the Federal Deposit Insurance
Corporation (FDIC) merger rule. This helps applicants that are both state-chartered
banks and FDIC-insured to have consistent rules regarding publication of notice of
merger. This language is identical to 12 CFR 303.65(a). The new text in (8) is
necessary because the division needs to have the same flexibility as the FDIC to
review the publication requirements. In some instances, the merger must be
accomplished on a quicker timeline than normal, and the division needs to create a
publication timeline that is appropriate for the circumstances. This language is
identical to 12 CFR 303.7(2)(f).

4. Concerned persons may present their data, views, or arguments
concerning the proposed action to Kelly O'Sullivan, Legal Counsel, Division of
Banking and Financial Institutions, P.O. Box 200546, Helena, Montana 59620-0546;
faxed to the office at (406) 841-2930; or e-mailed to banking@mt.gov; and must be
received no later than 5:00 p.m., July 10, 2017.

5. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to the person listed in 4 above no later than 5:00 p.m., July 10, 2017.

6. If the Division of Banking and Financial Institutions receives requests for a
public hearing on the proposed action from either 10 percent or 25, whichever is
less, of the persons directly affected by the proposed action; from the appropriate
administrative rule review committee of the Legislature; from a governmental
subdivision or agency; or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten percent of those
directly affected has been determined to be five persons based on the 46 existing
state-chartered banks.

7. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/administrativerules. The department
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strives to make the electronic copy of the notice conform to the official version of the
notice, as printed in the Montana Administrative Register, but advises all concerned
persons that if a discrepancy exists between the official printed text of the notice and
the electronic version of the notice, only the official printed text will be considered. In
addition, although the department works to keep its web site accessible at all times,
concerned persons should be aware that the web site may be unavailable during
some periods, due to system maintenance or technical problems.

8. The Division of Banking and Financial Institutions maintains a list of
interested persons who wish to receive notices of rulemaking actions proposed by
this division. Persons who wish to have their name added to the mailing list shall
make a written request that includes the name, mailing address, and e-mail address
of the person to receive notices and specifies that the person wishes to receive
notices regarding division rulemaking actions. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written requests may be mailed
or delivered to Wayne Johnston, Division of Banking and Financial Institutions, 301
S. Park, Ste. 316, P.O. Box 200546, Helena, Montana 59620-0546; faxed to the
office at (406) 841-2930; e-mailed to banking@mt.gov; or may be made by
completing a request form at any rules hearing held by the department.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

10. The department has determined that under 2-4-111, MCA, the proposed
rule amendment will not significantly and directly affect small businesses.

By: /s/ John Lewis By: /s/ Michael P. Manion
John Lewis, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF COMMERCE

OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

In the matter of the amendment of )
ARM 8.99.917 and ARM 8.99.918 )
pertaining to the implementation of )
the Big Sky Economic Development )
Trust Program )

TO: All Concerned Persons

1. On June 29, 2017, at 1:30 p.m., the Department of Commerce will hold a
public hearing in Room 226 of the Park Avenue Building, 301 South Park Avenue,
Helena, Montana, to consider the proposed amendment of the above-stated rules.

2. The Department of Commerce will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Department of Commerce no later than 5:00 p.m., June 27, 2017, to
advise us of the nature of the accommodation that you need. Please contact Bonnie
Martello, Department of Commerce, 301 South Park Avenue, P.O. Box 200501,
Helena, Montana 59620-0501; telephone (406) 841-2596; TDD (406) 841-2701,
facsimile (406) 841-2771; or e-mail to bmartello@mt.gov.

3. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

8.99.917 INCORPORATION BY REFERENCE OF RULES GOVERNING
SUBMISSION AND REVIEW OF APPLICATIONS (1) The department adopts and
incorporates by reference the 2016-2017 2018-2019 Big Sky Economic
Development Trust Fund Application Guidelines, with the most current guidelines
being posted on the Big Sky Economic Development Trust Fund web site, as rules
governing the submission and review of applications under the program.

(2) and (3) remain the same.

AUTH: 90-1-203, MCA
IMP: 90-1-203, 90-1-204, 90-1-205, MCA

REASON: The 2018-2019 Biennium Big Sky Economic Development Trust Fund
Grant Application Guidelines are incorporated, by reference, into the rules to
streamline the process for applicants and thereby making the program more
accessible and easily understood.

8.99.918 PROGROMMMATIC REQUIREMENTS (1) through (2)(a)(iii)
remain the same.

(iv) wages of employees in net new jobs;

) (v) employee training; and
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&4 (vi) administration.

(b) Awards to certified regional development corporations, local
governments, tribal governments, and other eligible economic development
organizations shall include the following economic development planning activities:

(i) through (vi) remain the same.

(3) The maximum funding levels for job creation projects are as follows:

(a) and (b) remain the same.

(4) Entities must provide matching funds for job creation projects as specified
below:

(a) remains the same.

(b) Certified regional development corporations, local governments, tribal
governments, and other eligible economic development organizations may be
required to document or provide matching funds for economic development planning
awards allocated under the program.

(5) remains the same.

AUTH: 90-1-204, MCA
IMP: 90-1-204, MCA

REASON: The changes will allow for local governments to apply for planning
funding.

4. Concerned persons may submit their data, views, or arguments in written
form or a request for opportunity to submit data, views, or arguments in oral form to:
Annmarie Robinson, Montana Office of Tourism and Business Development, 301
South Park Avenue, P.O. Box 200501, Helena, Montana, 59620-0501; telephone
(406) 841-2744; TDD (406) 841-2731; facsimile (406) 841-2771; or e-mail to
arobinson3@mt.gov, and must be received no later than 5:00 p.m., July 7, 2017.

5. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list may make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the Department of Commerce, 301 South Park Avenue, P.O. Box
200501, Helena, Montana 59620-0501, by fax to (406) 841-2701, by e-mail to
bmartello@mt.gov, or by completing a request form at any rules hearing held by the
department.

6. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
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web site accessible at all times, concerned persons should be aware that the web

site may be unavailable during some periods, due to system maintenance or
technical problems.

7. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

8. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rules will not significantly
and directly impact small businesses.

[s/ G. Martin Tuttle /s/ Douglas Mitchell
G. Martin Tuttle Douglas Mitchell
Rule Reviewer Deputy Director

Department of Commerce

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF COMMERCE

OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

In the matter of the amendment of
ARM 8.99.806 pertaining to the
implementation of the Primary Sector
Workforce Training Program

N N N N

TO: All Concerned Persons

1. On June 29, 2017, at 1:00 p.m., the Department of Commerce will hold a
public hearing in Room 226 of the Park Avenue Building, 301 South Park Avenue,
Helena, Montana, to consider the proposed amendment of the above-stated rule.

2. The Department of Commerce will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Department of Commerce no later than 5:00 p.m., June 27, 2017, to
advise us of the nature of the accommodation that you need. Please contact Bonnie
Martello, Department of Commerce, 301 South Park Avenue, P.O. Box 200501,
Helena, Montana 59620-0501; telephone (406) 841-2596; TDD (406) 841-2701;
facsimile (406) 841-2771; or e-mail to bmartello@mt.gov.

3. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

8.99.806 INCORPORATION BY REFERENCE OF RULES GOVERNING
SUBMISSION AND REVIEW OF APPLICATIONS (1) The department adopts and
incorporates by reference the 2017 2019 Biennium Primary Sector Workforce
Training Grant Application Guidelines, with the guidelines being posted on the
Primary Sector Workforce Training Grant web site, as rules governing the
submission and review of applications under the program.

(2) remains the same.

(3) Copies of the 2617 2019 Biennium Primary Sector Workforce Grant
Application Guidelines adopted by reference in (1) may be obtained from the
Department of Commerce, Business Resources Division, 301 South Park Avenue,
P.O. Box 200501, Helena, Montana 59620-0501, or on the web site at

httpHwtg-mt-govidefaultmepx http://marketmt.com/WTG.

AUTH: 39-11-202, MCA
IMP: 39-11-202, 90-11-202; MCA

REASON: The 2019 Biennium Primary Sector Workforce Training Grant Application
Guidelines are incorporated, by reference, into the rules to streamline the process
for applicants and thereby making the program more accessible and easily
understood. The state statute explicitly details the program's procedures.
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4. Concerned persons may submit their data, views, or arguments in written
form or a request for opportunity to submit data, views, or arguments in oral form to:
Annmarie Robinson, Montana Office of Tourism and Business Development, 301
South Park Avenue, P.O. Box 200501, Helena, Montana, 59620-0501; telephone
(406) 841-2744; TDD (406) 841-2731; facsimile (406) 841-2771; or e-mail to
arobinson3@mt.gov, and must be received no later than 5:00 p.m., July 7, 2017.

5. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list may make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the Department of Commerce, 301 South Park Avenue, P.O. Box
200501, Helena, Montana 59620-0501, by fax to (406) 841-2701, by e-mail to
bmartello@mt.gov, or by completing a request form at any rules hearing held by the
department.

6. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

7. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
8. With regard to the requirements of 2-4-111, MCA, the department has

determined that the amendment of the above-referenced rule will not significantly
and directly impact small businesses.

s/ G. Martin Tuttle /s/ Douglas Mitchell
G. Martin Tuttle Douglas Mitchell
Rule Reviewer Deputy Director

Department of Commerce

Certified to the Secretary of State May 30, 2017.
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BEFORE THE BOARD OF MILK CONTROL
AND THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION,
AMENDMENT, AND REPEAL

In the matter of the adoption of New )
Rules I through VII, the amendment )
of ARM 32.24.101 organization of )
board, 32.24.401 penalties, )
32.24.502 initial determination and/or )
loss of quota records, 32.24.503 new )
producers - percentage of milk sales )
assigned to quota milk, 32.24.504 )
transfer of quota, 32.24.505 )
reassignment of quota from the )
unassigned quota pool and )
readjustment of quota into the )
statewide quota system, 32.24.506 )
producer committee, 32.24.507 )
request for review, hardship, and )
appeals, 32.24.512 reports and )
records, 32.24.513 computation of )
price for quota milk and excess, )
32.24.514 procedures for pooling of )
returns from pool milk, 32.24.515 )
payments to pool dairymen and )
adjustment of accounts, 32.24.523 )
marketing of surplus milk to nonpool )
handlers, 32.24.524 required )
utilization of surplus milk, 32.24.525 )
procedures, purchase price, and )
terms, and the repeal of ARM )
32.23.101 definitions, 32.23.102 )
transactions involving the purchase )
and resale of milk within the state, )
32.23.201 regulation of unfair trade )
practices, 32.23.301 licensee )
assessments, 32.23.302 additional )
producer assessment, 32.23.401 )
penalties, 32.24.201 procedural rules, )
32.24.301 pricing rules, 32.24.501 )
guota definitions, 32.24.511 pooling )
plan definitions, 32.24.516 proceeds )
and losses for surplus milk in quota )
and excess milk over quota, and )
32.24.520 definitions )

TO: All Concerned Persons
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1. OnJuly 7, 2017, at 9:00 a.m., the Department of Livestock will hold a
public hearing in the conference room of the Department of Justice, Agency Legal
Services, which is located at 1712 9th Avenue at Helena, Montana, to consider the
proposed adoption, amendment, and repeal of the above-stated rules.

2. The Department of Livestock will make reasonable accommodations for
persons with disabilities who wish to participate in the rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Department of Livestock no later than 5:00 p.m. on June 16, 2017 to
advise us of the nature of the accommodation that you need. Please contact the
Department of Livestock, 301 N. Roberts St., Room 308, P.O. Box 202001, Helena,
MT 59620-2001; telephone: (406) 444-9321; TTD number: 1 (800) 253-4091; fax:
(406) 444-1929; e-mail: MDOLcomments@mt.gov.

3. The rules as proposed to be adopted provide as follows:

NEW RULE | SAVING CLAUSE (1) Itis the intention of the board that if any
provision of this chapter, or the application of such provision to any person or
circumstance is held to be invalid, the remainder of this chapter, or the application of
such provision to persons or circumstances other than those as to which it is held
invalid, is not affected.

AUTH: 81-23-103, MCA
IMP: 81-23-103, MCA

REASON: The board proposes New Rule | to coordinate with the proposed repeal
of ARM Title 32, chapter 23 (Chapter 23) and reorganization of ARM Title 32,
chapter 24 (Chapter 24). The "saving clause" type language in New Rule | would
replace ARM 32.23.102(16), ARM 32.23.201(2), and ARM 32.24.301(3), which the
board proposes to repeal.

NEW RULE Il DEFINITIONS As used in this chapter, unless the context
otherwise requires, the following definitions apply:

(1) "Act" or "Milk Control Act" means the milk control laws contained in Title
81, chapter 23, MCA.

(2) "Board" means the Board of Milk Control.

(3) "Bureau" means the Milk Control Bureau of the department.

(4) "Classes of utilization." All milk subject to the Act will be classified by
utilization as defined here, regardless of the location of such utilization. For
purposes of classification, the ultimate utilization of milk, if unknown, may be
presumed to be the reasonably expected utilization of that milk.

(&) "Class | milk" means all skim milk and butterfat:

(i) disposed of in the form of fluid milk products, except as otherwise provided
in this section;

(i) in packaged fluid milk products in inventory at the end of the month; and
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(i) in shrinkage in excess of 2% of current producer receipts and plant
overages.

(b) "Class Il milk" means all skim milk and butterfat:

(i) in fluid milk products in containers larger than 1 gallon and fluid cream
products disposed of or diverted to a commercial food processing establishment,
because of the authority provided to the department in 81-23-401, MCA; or

(i) used to produce:

(A) cottage cheese, low fat cottage cheese, dry curd cottage cheese, ricotta
cheese, pot cheese, Creole cheese, and any similar soft, high-moisture cheese
resembling cottage cheese in form or use;

(B) milkshake and ice milk mixes (or bases), frozen desserts, and frozen
dessert mixes distributed in half-gallon containers or larger and intended to be used
in soft or semi-solid form;

(C) aerated cream, frozen cream, sour cream, sour half-and-half, sour cream
mixtures containing nonmilk items; yogurt, including yogurt containing beverages
with 20 percent or more yogurt by weight and kefir, and any other semi-solid product
resembling a Class Il product;

(D) custards, puddings, pancake mixes, coatings, batter, and similar
products;

(E) buttermilk biscuit mixes and other buttermilk for baking that contain food
starch in excess of 2% of the total solids, provided that the product is labeled to
indicate the food starch content;

(F) products especially prepared for infant feeding or dietary use (meal
replacements) that are packaged in hermetically sealed containers and products that
meet the compositional standards of fluid milk product but contain no fluid milk
products included in the definition of fluid milk product;

(G) candy, soup, bakery products and other prepared foods which are
processed for general distribution to the public, and intermediate products, including
sweetened condensed milk, to be used in processing such prepared food products;

(H) a fluid cream product or any product containing artificial fat or fat
substitutes that resembles a fluid cream product, except as otherwise provided in (c)
of this section; and

() any product not otherwise specified in this section.

(c) "Class Ill milk" means all skim milk and butterfat:

(i) used to produce:

(A) cream cheese and other spreadable cheeses, and hard cheese of types
that may be shredded, grated, or crumbled;

(B) plastic cream, anhydrous milkfat, and butteroil;

(C) buitter,

(D) Evaporated or sweetened condensed milk in a consumer-type package;
and

(E) any milk product in dried form;

(ii) in shrinkage of 2% or less of current producer receipts;

(i) in inventory at the end of the month of fluid milk products and fluid cream
products in bulk form;

(iv) in the skim milk equivalent of nonfat milk solids used to modify a fluid milk
product that has not been accounted for in Class I; or
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(v) used for other uses, including skim milk and butterfat used in any product
described in this section that is dumped, used for animal feed, destroyed, or lost by
a handler in a vehicular accident, flood, fire, or similar occurrence beyond the
handler's control. Such uses of skim milk and butterfat are assigned to Class Il
instead of being assigned to shrink for the month to the extent that the quantities
destroyed or lost can be verified from records satisfactory to the bureau.

(5) "Dairy animal" means a lactating cow.

(6) "Dealer" means a producer, distributor, producer-distributor, jobber, or
independent contractor.

(7) "Department" means the Montana Department of Livestock.

(8) "Distributor* means a person purchasing milk from any source, either in
bulk or in packages, and distributing it for consumption in this state. The term
includes what are commonly known as jobbers and independent contractors. The
term does not include a person purchasing milk from a dealer licensed under this
chapter for resale over the counter at retail or for consumption on the premises.

(9) "Dumped milk" or "dumped" means or refers to milk that is dumped or
otherwise destroyed without further processing or usage and includes skim milk that
is dumped after separation.

(10) "Eligible producer” is a producer who is eligible to own quota by the fact
that the producer:

(@) is licensed to produce milk in Montana;

(b) has a contractual agreement with a pool plant; and

(c) has either produced milk in Montana and sold milk to a Montana pool
plant within 90 days or been accepted by a pool plant as a producer and produces
milk delivered to a pool plant not later than the last day of the month.

(11) "Excess milk" means all the milk received from a pool producer during
the month which is in excess of the pool producer's quota milk.

(12) "Excess price" means the weighted average price for all excess milk
testing 3.5% butterfat as computed for the month by the bureau as provided for in
ARM 32.24.513.

(13) "Farm pickup charges" means the actual freight charges to the producer
for transporting milk to a pool plant.

(14) "Fluid cream product” means cream (other than plastic cream or frozen
cream), including sterilized cream, or a mixture of cream and milk or skim milk
containing 9% or more butterfat, with or without the addition of other ingredients.

(25) "Fluid milk product"

(a) Except as provided in (b), fluid milk product means any milk products in
fluid or frozen form that are intended to be used as beverages containing less than
9% butterfat and 6.5% or more nonfat solids or 2.25% or more true milk protein.
Sources of such nonfat solids/protein include but are not limited to: Casein, whey
protein concentrate, milk protein concentrate, dry whey, caseinates, lactose, and any
similar dairy derived ingredient. Such products include, but are not limited to: Milk,
fat-free milk, low fat milk, light milk, reduced fat milk, milk drinks, eggnog and
cultured buttermilk, including any such beverage products that are flavored, cultured,
modified with added or reduced nonfat solids, sterilized, concentrated, or
reconstituted. As used in this part, the term concentrated milk means milk that
contains not less than 25.5%, and not more than 50%, total milk solids.
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(b) The term fluid milk product does not include:

(i) Any product that contains less than 6.5% nonfat milk solids and contains
less than 2.25% true milk protein; whey; plain or sweetened evaporated milk/skim
milk; sweetened condensed milk/skim milk; yogurt containing beverages with 20 or
more percent yogurt by weight and kefir; products especially prepared for infant
feeding or dietary use (meal replacement) that are packaged in hermetically sealed
containers; and products that meet the compositional standards specified in (a) but
contain no fluid milk products included in (a).

(i) The quantity of skim milk equivalent in any modified product specified in
(a) that is greater than an equal volume of an unmodified product of the same nature
and butterfat content.

(16) "Hardship" means a casualty, act of nature, or detrimental health of an
eligible producer that prevents milk production.

(a) Terminal iliness, progressive degenerative illness, or permanent disability
may be a hardship.

(b) Loss of milk production due to inability to obtain adequate labor to
maintain milk production is not a hardship.

(17) "Hundredweight" or "cwt" means one hundred pounds. A hundredweight
is a common measure of weight for milk, particularly raw milk.

(18) "Import jobber" means a distributor who purchases milk already
processed and packaged for resale to wholesale and retail customers from a source
or sources whose headquarters are geographically located outside the boundaries of
Montana.

(19) "Jobber" means any independent business person other than a store,
wholesale grocery purchasing organization, or wholesale grocery broker, who has
no financial connection with any distributor other than acquiring the distributor's
packaged product and distributing and selling the same, and whose business
practices and policies are within the jobber's exclusive province to establish, and not
subject to any influence or control from the distributor.

(20) "Milk" means the lacteal secretion of a dairy animal, including those
secretions when raw, cooled, pasteurized, standardized, homogenized, recombined,
concentrated fresh, or otherwise processed.

(21) "New eligible producer” is a producer who is eligible for an assignment
of quota as provided for in ARM 32.24.503 because the producer:

(@) is licensed to produce milk in Montana;

(b) produces milk within Montana;

(c) has a contractual agreement with a pool plant; and

(d) has not ceased production of milk in Montana or disposed of any
Montana quota during the three-year period prior to re-entry into the market.

(22) "Nonpool milk" means any milk received or marketed by a pool handler,
other than pool milk.

(23) "Nonpool plant” means any milk processing, packaging, or receiving
plant which is not a pool plant.

(24) "Other source milk" means all milk as defined in the Act that is received
in a plant from any source other than a producer licensed under the Act.

(25) "Overage" means that amount by which milk accounted for exceeds
plant receipts.
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(26) "Plant" means the processing plant of a distributor.

(27) "Plant receipts" means all milk received from producers, other plants,
and other sources, inventory, and all additives used in fluid products.

(28) "Pool area" includes all territory within the borders of the state of
Montana.

(29) "Pool handler" means any person who operates one or more pool
plants, or an association of milk producers which is incorporated as a cooperative
association and which has been approved by the bureau for the marketing of milk
produced by pool producers.

(30) "Pool milk" means all of the milk produced by pool producers, under
licenses issued by the bureau, which is received at pool plants or marketed to a
nonpool plant by a pool handler.

(31) "Pool plant® means any milk plant located within the pool area which
receives milk from a producer located in Montana and which is licensed by the
department and operated by a distributor or a producer-distributor licensed by the
bureau. A milk plant operated by a producer-distributor is a pool plant if it receives
dairy products in fluid form from another person in excess of 2,500 pounds of milk or
5% of the producer-distributor's Class | milk dispositions in a month, whichever is
less.

(32) "Pool producer” means any producer who produces milk within the pool
area which is marketed to or through a pool handler.

(33) "Pool settlement fund" means a reserve fund of money belonging to pool
producers that the bureau retains on a revolving basis for the purpose of receiving
monies from or paying monies to pool handlers, as provided for in 81-23-302(15),
MCA.

(34) "Producer" means a person who produces milk for consumption in this
state and sells it to a distributor.

(35) "Producer committee" means the committee provided for in ARM
32.24.506.

(36) "Producer-distributor" means a person both producing and distributing
milk for consumption in this state.

(37) "Quota" is a daily figure expressed in pounds of milk that entitles an
eligible producer or new eligible producer to receive the quota price for quota milk
sold to a pool plant.

(38) "Quota milk" means that share of producer milk received during the
month from a pool producer which falls within the limits of a figure computed by
multiplying such pool producer's daily quota by the number of days in the month.

(39) "Quota price" means the weighted average price for all quota milk
testing 3.5% butterfat as computed for the month by the bureau as provided for in
ARM 32.24.513.

(40) "Quota transfer" means a transfer of ownership of all or a minimum
portion of an eligible producer's quota.

(41) "Shrinkage" or "shrink" means that amount by which milk receipts
exceed milk otherwise accounted for.

(42) "Surplus™:

(&) means all pool milk received by a pool handler originating from pool
producers that exceeds the sum of the following:
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(i) the pool handler's sales of milk sold for consumption in Montana;

(i) sales or transfers of bulk unprocessed milk to other pool handlers; and

(i) sales of bulk unprocessed milk to nonpool plants located in Montana.

(b) does not include shrink, dumped milk, inventory, and fluid cream
products, including fluid cream products sold in bulk.

(43) "Utilization value" means a sum of money computed for each pool
handler with respect to the butterfat and skim milk contained in pool milk received
from pool producers and disposed of or utilized during the month. The sum is
computed, using the class prices and assignment of classes of utilization to the pool
milk received, subject to any interplant hauling, reclassification, or other adjustments
that are established under rules of the bureau.

AUTH: 81-23-103, 81-23-104, 81-23-302, 81-23-402, MCA
IMP: 81-23-101, 81-23-103, 81-23-302, 81-23-402, MCA

REASON: The board proposes the definitions in New Rule Il to coordinate with the
proposed repeal of Chapter 23 and reorganization of Chapter 24. New Rule Il would
consolidate and reorganize definitions to be in one administrative rule to improve
regulatory clarity. The following discusses new proposed definitions and definitions
that would be changed relative to definitions in current rules that the board proposes
to repeal (ARM 32.23.101, ARM 32.24.501, ARM 32.24.511, and ARM 32.24.520).

"Classes of utilization." "Classes of utilization" is a new term proposed to implement
81-23-101(1)(b), MCA. The proposed definition uses the language of 7 CFR
1000.40 with necessary adjustments for references and omission of references not
applicable to the board. Per 81-23-101(1)(b)(ii), MCA, the board may combine any
of the classes of milk provided for in the federal definitions into a single class.

"Class Ill milk" would include all skim milk and butterfat that is defined by 7 CFR
1000.40 as being Class I, Class IV milk, and all skim milk and butterfat defined by 7
CFR 1000.40 as being "Other uses." Elements of ARM 32.23.102(6) and (12)
pertaining to dumped milk, shrink, overage, and bulk inventory would be
incorporated into the definition.

"Dairy animal" is a proposed new term that would specify a dairy animal as being
lactating cow. The proposed definition of dairy animal would establish that Chapter
24 applies to milk from a cow. Most milk market regulatory jurisdictions that regulate
producer prices limit the definition of milk to cow's milk.

"Dealer" is a new proposed term and is consistent with the definition in 81-23-
101(21)(d), MCA. The definition is proposed because the term is used in the
definition of "distributor,” also a new proposed term.

"Distributor" is a new proposed term that is consistent with the definition in 81-23-
101(1)(e), MCA. The term is proposed because it is used throughout Chapter 24.

"Dumped milk" or "dumped" is a new proposed term that would replace "skim milk
dumped" in the current ARM 32.23.101(1)(e). The proposed definition differs from
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the definition of "skim milk dumped" in that it would not restrict dumped milk to being
milk that has been skimmed first.

"Eligible producer.” The proposed definition would describe a producer that is
eligible to own quota, would remove historic language, and would improve clarity
relative to the definition in the current ARM 32.24.501(2).

"Excess milk." The proposed definition would replace the definitions in ARM
32.23.101(1)(d) and ARM 32.24.501(3), which the board proposes to repeal. The
proposed definition would use language in the current ARM 32.24.501(3).

"Excess price" is a new proposed term. Pool producers who produce excess milk
are paid the excess price for that production. The term is also used in ARM
32.24.513.

"Farm pickup charges" is a new proposed term that would allow the proposed ARM
32.24.523 to be more direct and concise.

"Fluid cream product” is a new term proposed to provide clarity and use the same
terminology used in 7 CFR 1000.40 in the proposed definition of "classes of
utilization." The proposed definition of "fluid cream product” would use the language
from the 7 CFR 1000.16 definition of fluid cream product.

"Fluid milk product” is a new term proposed to provide clarity and use the same
terminology used in 7 CFR 1000.40 in the proposed definition of "classes of
utilization." The proposed definition of "fluid milk product” would use the language
from the 7 CFR 1000.15 definition of fluid milk product, with necessary adjustments
for references.

"Hardship" is not a defined term in the rules that the board proposes to repeal;
instead it is currently defined in ARM 32.24.507. The board proposes to define
"hardship" in New Rule Il to consolidate all definitions.

"Hundredweight" or "cwt" is a new proposed term. A hundredweight is one hundred
pounds and is a common weight measure for milk, particularly for raw milk. The
board proposes defining "hundredweight" because people are often unfamiliar with
its meaning.

"Milk" is a new proposed definition and is consistent with the definition in 81-23-
101(1)(h), MCA, except that the proposed definition would not include some of the
descriptive language in the statute that may cause confusion.

"New eligible producer.” The proposed definition would describe a producer that is
eligible for an assignment of quota, would reference the rule to which the definition
primarily pertains, and would improve clarity relative to the definition in the current

ARM 32.24.501(6).
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"Pool plant” as proposed would modify the definition in the current ARM
32.24.511(8) to describe the circumstances when a plant operated by a producer-
distributor is a pool plant.

"Pool producer" is a new proposed term that would replace "pool dairyman,”
currently defined in ARM 32.24.511(5). The board proposes this change to maintain
consistency with the Milk Control Act, which defines "producer” and uses "pool
producer" in 81-23-302(15)(b)(iii), MCA, but does not define or use the term
"dairyman.”

"Pool settlement fund” is a new proposed term that would replace "pool settlement
reserve" defined in the current ARM 32.24.511(9) to maintain consistency with 81-
23-302(15)(b)(ii), MCA. The proposed definition corrects the statutory reference that
is included in the definition.

"Producer” is a new proposed term and is consistent with the definition in 81-23-
101(2)(j), MCA. The term is proposed because it is used throughout Chapter 24.

"Producer-distributor.” The proposed definition of "producer-distributor” would
replace "producer handler” from the current ARM 32.24.511(10) with the definition
provided by 81-23-101(1)(I), MCA. "Producer-distributor” is the term used to
describe this type of business in 81-23-101(1)(l), MCA; 81-23-201, MCA; 81-23-202,
MCA; and related administrative rules.

"Quota.” The proposed definition would replace the definition of the current ARM
32.24.501(7) and would provide improved context.

"Quota transfer" is not a defined term in the rules that the board proposes to repeal,
instead it is currently defined in ARM 32.24.504. The board proposes to define
"guota transfer" in New Rule Il to consolidate all definitions.

"Surplus." The proposed definition of surplus is substantively different from the
current ARM 32.23.101(1)(h) and ARM 32.24.520(8). The proposed definition of
surplus would clarify what milk is eligible to be surplus milk and what milk is
excluded from the definition.

e The proposed definition would not limit the definition of surplus to being milk
"that is over and above the pool handler's Class | and Il market needs" as in
the existing rule. The proposed language is structured so that milk sold to
supply the Montana market would not be surplus; however, pool milk received
to supply markets outside of Montana would be surplus. As proposed, pool
milk utilized as Class | milk for packaged fluid milk product sales by pool
plants to out-of-state markets would be surplus milk. As proposed, bulk milk
sales of pool milk to out-of-state fluid milk bottling plants or cheese plants
(thereby utilized as Class | milk or Class Il milk) would be surplus milk sales.

e As proposed, cream derived from pool milk utilized as Class Il milk for bulk
sales to out-of-state butter plants would not be surplus milk because cream is
excluded from the proposed definition of surplus.
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"Utilization value." The proposed changes to the definition of "utilization value”
would coordinate with the proposed new term "classes of utilization."

NEW RULE [lI_ MILK CONTROL ASSESSMENTS (1) Pursuant to 81-23-
202, MCA, the following assessments are levied upon the Act licensees of this
department for the purpose of securing funds to administer and enforce the Act.

(@) A fee of $0.05 per hundredweight, with no assessment for fees less than
$5.00 per month, on the total volume of all milk subject to the Act produced and sold
by a producer-distributor.

(b) A fee of $0.025 per hundredweight, with no assessment for fees less than
$5.00 per month, on the total volume of all milk subject to the Act sold by a producer.

(c) A fee of $0.025 per hundredweight, with no assessment for fees less than
$5.00 per month, on the total volume of milk subject to the Act sold by a distributor,
excepting that which is sold to another distributor. If the distributor is foreign, the
assessment must be paid either by the foreign distributor or by the import jobber.

(2) The fee assessed in (1) must be paid before the 25th day of each month
for milk sold in the preceding month.

(3) As an aid to the efficient collection of license fees and assessments, each
pool handler must deduct from payments due such producers (ARM 32.24.515) any
license fees and administrative assessments due the department from such
producers under 81-23-105, MCA, and 81-23-202, MCA. The pool handler must
remit such fees and assessments to the department together with a statement of
individual producer assessment payments. Assessments under 81-23-202(2), MCA,
must be reported and paid monthly, as provided by 81-23-202(5), MCA.
Assessments under 81-23-105, MCA, and [New Rule 1V] must be separately
reported and paid monthly.

(4) Each distributor who comes under the jurisdiction of the Act, and of this
rule by virtue of distributing milk within the state, either in bulk or packaged form,
must file with the bureau on forms supplied by the bureau, on or before the 25th day
of each month, a report of sales of such milk during the preceding month.

(a) A jobber is not required to file sales reports with the bureau to the extent
that milk or dairy products sold by the jobber were reported by the distributor that
supplied the jobber and to the extent that the distributor that supplied the jobber filed
sales reports and paid the distributor milk control assessment described in (1)(c).

(5) Each producer-distributor must file with the bureau on forms supplied by
the bureau, on or before the 25th day of each month, a report of the receipt and
sales of milk during the preceding month. The report of sales must show sales by
classes of utilization. The producer-distributor must maintain records of operations
as required by the bureau and present them for audit by the bureau when requested.

AUTH: 81-23-102, 81-23-104, 81-23-202, MCA
IMP: 81-1-102, 81-23-103, 81-23-202, MCA

REASON: The board proposes New Rule 11l to coordinate with the proposed:

repeal of Chapter 23, repeal of ARM 32.24.301, and reorganization of Chapter 24.
New Rule 11l would implement 81-23-202, MCA, replace the current ARM 32.23.301,
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and consolidate rules pertaining to reporting and payments associated with milk
control assessments.

e (3) would provide for pool handlers' collection and payment of producers'
license and assessments, which is currently provided in ARM 32.23.301(3)
and, by reference, ARM 32.23.102(1).

e (4) would require distributors to report sales, which is currently provided for in
ARM 32.23.102(10). The reporting due date would match the due date for
assessment payment, a change from ARM 32.23.102(10).

e (5) would require producer-distributors to report sales, which is currently
provided for in ARM 32.24.512(2) and ARM 32.23.102(10)(b). The reporting
due date would match the due date for assessment payment, a change from
ARM 32.23.102(10)(b).

NEW RULE IV _PRODUCER MILK TESTING ASSESSMENT (1) An
assessment is hereby levied on licensed producers in the amount of no cents
($0.00) per hundredweight on the total volume of all milk subject to the Act sold by a
producer for the purpose of securing the necessary funds to conduct a program of
testing raw milk, as required by 81-23-105, MCA.

AUTH: 81-23-105, MCA
IMP: 81-1-102, 81-23-103, 81-23-105, MCA

REASON: The board proposes New Rule IV to coordinate with the proposed repeal
of Chapter 23 and reorganization of Chapter 24. New Rule 1V would implement 81-
23-105, MCA and would not substantively differ from the current ARM 32.23.302.

NEW RULE V REGULATION OF UNFAIR TRADE PRACTICES (1) Under
authority delegated by the provisions in 81-23-104, MCA, the following transactions
of business among licensees under the Act and among licensees and the general
public are declared to be unfair trade practices subject to enforcement sanctions
provided by statute:

(a) The payment of a lesser price than the applicable producer price
established by the board pursuant to the Act by any distributor to any producer for
milk which is distributed to any person, including agencies of the federal, state or
local government.

(b) The payment, allowance, or acceptance of secret rebates, secret refunds,
or unearned discounts by a person, whether in the form of money or otherwise.

(c) The giving of milk, cream, dairy products, services, or articles of any kind,
except to bona fide charities, for the purpose of securing or retaining the fluid milk or
fluid cream business of a customer.

(d) The extension to certain customers of special prices or services not
available to all customers who purchase milk of like quantity under like terms and
conditions.

(2) This rule and the rescission herein of any previously existing rule does
not affect any act or thing done or begun, liability incurred, or any right accrued or
established or any penalty incurred or any such prosecution or proceeding, civil or
criminal, pending or instituted under or on account of any such previous rule herein
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rescinded in whole or in part, to enforce any right or penalty or to punish any offense
under the authority of any such previously existing rule, at the time this rule takes
effect, but as to all such acts, things, liabilities, rights, penalties, prosecutions or
proceedings and any such previously existing rule remain in full force and effect.

AUTH: 81-23-104, 81-23-303, MCA
IMP: 81-23-103, 81-23-303, MCA

REASON: The board proposes New Rule V to coordinate with the proposed repeal
of Chapter 23 and reorganization of Chapter 24. New Rule V would replace the
current ARM 32.23.201. To implement 81-23-303, MCA, New Rule V would include
three unfair trade practices that are not in the current ARM 32.23.201.

NEW RULE VI PRODUCER PRICING RULES (1) Nothing contained in
these rules prohibits the payment of higher prices to producers.

(2) The minimum Class | price per hundredweight at 3.5% butterfat which
must be paid to producers by distributors in the state of Montana, is the monthly
federal order price according to 7 CFR 1000.50(a) through (c) plus a Montana Class
| location differential of $2.55.

(&) When milk does not test 3.5% butterfat, the price per cwt will be adjusted
for each 0.1% the butterfat test moves up or down.

(b) The bureau will use the federal order fat and skim prices to calculate the
producer prices. Federal order fat and skim prices are announced on the Friday
previous to the 23rd of each month unless the 23rd falls on a Friday. Montana will
follow the same schedule.

(3) Prices paid producers for Class Il milk will be the last spray process
nonfat dry milk solids price per pound quote prior to the 20th of the month, Central
States area, as most recently reported by the United States Department of
Agriculture, plus a factor of $0.0125 per pound for freight, multiplied by 8.2 (which is
the amount of solids not fat in skim milk), plus the last Chicago area grade AA butter
price quote prior to the 20th of the month as most recently reported by the United
States Department of Agriculture, less an adjustment factor of $0.0895, multiplied by
4.2 (which is the amount of butter in pounds, which can be produced from 100
pounds of milk with 3.5% butterfat content), less a make allowance of 8.5%. In the
case of milk containing more or less than 3.5% butterfat, the differential to be
employed in computing prices will be the above-mentioned Chicago area butter
price, less an adjustment factor of $0.0895, multiplied by 0.111, rounded to nearest
half cent ($0.005).

(4) Prices paid to producers for Class Il milk will be the last Chicago area
grade AA butter price quote prior to the 20th of the month as most recently reported
by the United States Department of Agriculture, less an adjustment factor of
$0.0895, less 10% and, in addition, when skim milk is utilized in this classification by
any distributor, the last spray process nonfat milk solids price per pound quote prior
to the 20th of the month, the Central States area, as most recently reported by the
United States Department of Agriculture, plus a factor of $0.0125 per pound for
freight, multiplied by 8.2, less 17%.
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(5) Minimum quota prices and minimum excess prices paid to pool producers
are determined by the calculations provided for in ARM 32.24.513. The calculations
in ARM 32.24.513 include adjustments to the pool-wide utilization value for surplus
sales and for transportation charges for shipments of unprocessed pool milk
between pool plants.

(6) No price established by any formula set forth in this rule may be charged
if contrary to any supervening federal or state law, rule, or regulation. Should any
minimum prices published by this board under this rule exceed the limitations
imposed by such laws, rules, or regulations, such prices must be reduced to the
extent of such excess, even though such reduction may impair a uniform or
complete application of the price fixing formula, or any of the same, set out in this
rule. The prices, as so modified, must be respected and enforced as the minimum
prices established under this rule.

(7) On or before the 23rd day of each month, the bureau will compute prices
for Class I, II, and 11l milk to be paid to producers by pool handlers for milk received
from producers during the next calendar month, in accordance with this pricing rule.
By the 26th day of each month, the bureau will publish a notice of the Class I, II, and
[l prices to be paid to producers by pool handlers for milk received from producers
during the next calendar month and distribute the notice to each pool producer and
pool handler licensed under the Act. The notice must contain the mathematical
computations used to calculate the prices. The minimum producer price will be
uniform and identical throughout the state of Montana.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes New Rule VI to replace the current ARM 32.24.301
as part of the proposed reorganization of Chapter 24. New Rule VI would eliminate:
extraneous provisions; a provision covered by New Rule I; and a provision that
pertains to prior rules related to valuing excess milk that became obsolete when the
$1.50/cwt quota price differential was established in ARM 32.24.513. The provision
in (5) would more clearly spell out the authority for adjustments to the pool utilization
value for surplus sales and transportation costs of bulk milk sales between pool
plants than the language in the current ARM 32.24.301(9). The language of (7)
would include some of the language in the current ARM 32.23.102(5). Unlike the
current ARM 32.23.102(5), (7) would not require the bureau to distribute price
announcements to producer-distributors. Producer-distributors do not purchase milk
from producers and therefore do not have a direct interest in the announced
minimum producer prices. If a producer-distributor sells milk to a pool handler, it
does so as a pool producer. Additionally, minimum producer price information is
available to producer-distributors on the bureau's webpage.

NEW RULE VII REJECTION OF MILK AND TERMINATION OF
PRODUCER SALES AGREEMENTS (1) A distributor may reject milk provided by a
producer because of inferior quality or noncompliance with the lawful rules of duly
constituted health or sanitation agencies. In all cases the rejection of the milk must
be supported by a statement to the producer setting forth the reason(s) for which the
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milk was rejected. A distributor must provide a copy of the statement to the
department.

(2) Except for persistent repetition of the cases set forth in (1), no producer's
contract or purchasing agreement, whether express or implied, may be terminated
by a distributor except for cause after notice and hearing by the board in accordance
with the rules and procedures prescribed by the Montana Administrative Procedure
Act.

(3) No producer may terminate a contract or selling agreement with any
distributor except by giving at least 30 days written notice to the distributor and to the
board of the producer's intention to terminate. However, nothing in this rule prevents
a distributor and a producer from providing by written contract or agreement for a
different period of notice. Termination does not preempt a distributor's obligation to
pay the producer in full by the 15th day of the month following the month of such
termination.

AUTH: 81-23-104, MCA
IMP: 81-23-103, 81-23-402, MCA

REASON: The board proposes New Rule VIl to coordinate with the proposed repeal
of Chapter 23 and reorganization of Chapter 24. New Rule VII would be
substantively the same as the current ARM 32.23.102(13), (14), and (15).

The proposed new rules to Chapter 24 affect approximately 133 businesses licensed
by the Milk Control Bureau.

4. The rules as proposed to be amended provide as follows, new matter
underlined, deleted matter interlined:

32.24.101 ORGANIZATION OF BOARD AND PROCEDURAL RULES
(1) The organization of the Board of Milk Control is set out in chapter 1 and
the procedural rules of the Board of Milk Control are set out in chapter 2.

AUTH: 81-23-103, 81-23-302, MCA
IMP: 2-4-201, MCA

REASON: This rule is amended to transfer language from ARM 32.24.201 to ARM
32.24.101 because the former is redundant and not needed.

32.24.401 PENALTIES (1) Bureau staff must take reasonable
administrative actions to assist a person's compliance with applicable law, rules, and
orders before the board may impose any of the penalties in (2). If bureau staff
cannot secure a person's compliance through administrative action, they must
recommend to the board chair that a hearing be scheduled to consider assessment
of a penalty.

(2) The board may refuse to grant a license, may suspend a license already
granted, may revoke a license already granted, or may assess a civil penalty for any
of the following:
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(a) violation of any provision of Title 81, chapter 23, MCA;

(b) violation of any provision of ARM Title 32, chapters23-and 24;

(c) violation of any board order;

(d) failure or refusal to make required statements or reports; or

(e) failure to pay license or assessment fees.

(3) Before imposing any of the penalties in (2), the board must provide due
notice, a hearing, and due cause for the penalty. The contested case procedure in
the Montana Administrative Procedure Act applies to these hearings.

(4) Following a determination of due cause for a penalty, the board may
order that a penalty be imposed. In place of suspension or revocation of the license,
the board may assess a civil penalty, not to exceed $500 per day for each daily
failure to comply or each daily violation, with a deadline for when the payment is
due. A person assessed a civil penalty who fails to pay that penalty immediately
when due may be subject to further compliance proceedings for failure to comply
with the board's order and will be subject to civil proceedings to collect the civil
penalty.

(5) A license revoked for failure to pay an assessment under [New Rule [II]
ARM-32.23-3612 when due may be reinstated.

(@) A license revoked for failure to pay an assessment under [New Rule [II]
ARM-32-23-3612 when due must be reinstated upon payment of:

(i) all accrued assessments through the date the license was revoked; and

(i) a delinquency fee not to exceed 200% of the amount of all accrued
assessments.

(b) An assessment becomes delinquent the day after it was due.

AUTH: 81-23-104, 81-23-202, MCA
IMP: 81-23-103, 81-23-202, 81-23-204, MCA

REASON: The board proposes these amendments to coordinate with New Rule 11|
and the proposed repeal of Chapter 23.

32.24.502 INITIAL DETERMINATION AND/OR LOSS OF QUOTA
RECORDS Meadow Gold-and i i
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(1) The bureau maintains records of:

(a) _gquota owned by each eligible producer; and

(b) guota assigned to each new eligible producer under ARM 32.24.503.

(2) _The amount of quota owned by an eligible producer is adjusted when
gquota transfers are approved by the producer committee; reassignments are made
pursuant to ARM 32.24.505; readjustments are made pursuant to ARM 32.24.505;
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forfeitures of quota occur; and adjustments provided for in ARM 32.24.507 are made
to quota balance.

(3) _Except as provided for in ARM 32.24.507, an eligible producer forfeits all
quota following the 90th consecutive day after the eligible producer's last delivery to
a pool plant unless such quota is transferred prior to that time.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes the amendments to eliminate provisions that are no
longer relevant since the initial determination of quota was completed several
decades ago. The proposed amendments would preserve the bureau's
maintenance of quota ownership records; the bureau’'s maintenance of records of
guota assigned to new eligible producers; and the forfeiture of quota 90 days after
the last delivery to a pool plant. With regard to the last sentence in the existing ARM
32.24.502(9), in the initial quota determination, the Montana State Prison received
guota. Since then, the utilization value of milk processed at the prison plant has
been included in the pool utilization value and the plant has been treated as a pool
plant for pooling purposes. Proposed amendments in the following would provide for
continuation of this practice, even though the prison plant is not a pool plant: ARM
32.24.512(6); ARM 32.24.513(1); ARM 32.24.514(5).

32.24.503 NEW ELIGIBLE PRODUCERS PERCENTAGE OF MHLK-SALES
ASSIGNEDB TO OUOTA-MHILK - QUOTA ASSIGNMENT (1) A new eligible producer
is entitled to receive the quota price for his milk sales to a pool plant for each month
in accordance with the following schedule:

PERCENTAGE OF
MILK SALES
MONTHS ASSIGNED TO
QUOTA
April through August 20%
All other months 35%

(a) To be eligible for this assignment, the Fhe new eligible producer cannot
own any quota in the first month of production te-be-eligible-for-this-assignment.

(b) This assignment is not an assignment of actual quota to such new eligible
producer.

(c) This assignment of quota milk becomes a part of the total quota milk
calculated under this chapter theserules.

(2) When the new eligible producer acquires quota by purchase or otherwise,
or acquires quota pursuant to ARM 32.24.505, the percentage of milk sales
assigned to quota price under this rule must shall be decreased accordingly so that
the total quota equals the applicable percentage in (1).
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(&) A producer who acquires quota by purchase or otherwise which exceeds
the applicable percentage in (1) is not eligible to receive an assignment of quota
pursuant to this rule.

(3) The percentage of milk sales assigned to quota price under this rule to
any one new eligible producer may not exceed 35% of the current producer monthly
average production (total quota production for the month, divided by the number of
producers in production, times 35%).

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes the amendments to update the terminology of the

rule and clarify in (1)(a) that a new eligible producer does not lose eligibility for this
assignment when quota is acquired subsequent to the first month of production, as
described and limited in (2) and (3).

32.24.504 TRANSFER OF QUOTA (1) Quota is the property of each
eligible producer. It may be transferred pursuant to the following terms and
conditions:

(a) A—qeeta—trans#e#rs—deﬁned—as—a#ansﬁemﬁh&ewaersh%—eﬁawepa
ibited: Quota transfers
must be a minimum of 100 pounds a day If the eligible producer is going out-of-
business and has a his daily quota balance amount that is less than 100 pounds,
then that amount may be transferred.

(b) The bureau Milk-CentrolBureau must be notified in writing by the
proposed quota transferor at least seven days prior to the first day of the month
during which the transfer is contemplated. Such notice must include the name of the
prospective transferee, the effective date of the proposed transfer, and the amount
of quota to be transferred. The producer must also notify the producer's his pool

plant of the his transfer. The bureau will notify the producer committee of any
proposed transfers.

(c) All quota transfers are shall-be effective only upon approval by the
producer committee. The proposed quota transfer must be bona fide and not for the
purpose of evading any provisions of thisplan-er applicable law.

(d) A quota transfer may be made onIy to an ellglble producer—er—ene—whe

(e) Leasing of quota is prohibited.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes the amendments to update the terminology of the
rule and coordinate with the proposed definition of "eligible producer” in New Rule II.

32.24.505 REASSIGNMENT OF QUOTA FROM THE UNASSIGNED
QUOTA POOL AND READJUSTMENT OF QUOTA INTO THE STATEWIDE
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QUOTA SYSTEM (1) The quota accumulated in the unassigned quota pool will be
re-assigned pro-rata to all eligible producers and new eligible producers when the

unassigned quota pool is equal to or greater than 500 pounds.
(a) For application of (1) the bureau administrator-shall determines the total
pounds of quota that has been forfeited and accumulated through March 31 of each

(b) The resulting pounds in (1)(a) are shal-be prorated to all eligible
producers and new eligible producers on the basis of these producers' their average
daily marketing of milk to all pool plants during the preceding months of September
through December and assigned to them as quota effective on May 4st 1.

(2) Readjustment of quota into the statewide quota system will occur if the
Montana market needs exceed the current established total quota.

(3) Market needs are not met when the following conditions exist:

(&) when greater than 83.5% of quota milk received is utilized in non-surplus
Class | and Il usage there-isless-than-16-5%-in-classH-guotamilk; and

(b) when preduction-of utilization of quota milk for non-surplus Class | and
Class Il usage guetaitk has increased from two years prior to the preceding year.
fw When a negative figure results, there will be no readjustment).

(4) When the statewide quota system needs additional quota added to meet
market needs, the bureau administrater must shal calculate on or before the first
day of April each year the additional quota to be assigned to each eligible producer
and new eligible producer in accordance with the following computations:

(a) For application of (3)(a), using the preceding calendar year (January 1
through December 31), the total non-surplus Class | and Class Il usage elassH}
guota-mik is divided by the total quota pounds to determine the percentage of elass
H# quota milk utilized in_non-surplus Class | and Il usage.

(b) For application of (3)(b), using the preceding calendar year (January 1
through December 31), compute the total pounds of non-surplus Class | and Class |l

sage guetamitk from all pool plants and subtract the total pounds of non-surplus
Class | and Il usage in the calendar year prior to the preceding calendar year the
results-obtained-from(4)(a).

(c) If the percentage in (4)(a) exceeds 83.5%, F take the positive figure
resulting from the computation in (4)(b) and divide it by the total days in the year to
determine how many pounds of quota will be issued into the statewide quota
system.

(d) The resulting pounds in (4)(c) must shall be prorated to all eligible
producers_and new eligible producers on the basis of their average daily marketing

of milk to all pool plants during the preceding months of September through
December and aSS|gned to them as quota effectlve on May dst 1

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA
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REASON: The board proposes to amend the above-stated rule because
implementation of the proposed definition for "classes of utilization" would result in
milk used to supply out-of-state markets to be classified as a Class | utilization. If
this rule is not amended, additional quota could be issued without an increase in
Montana's market needs. The proposed amendments that include new eligible
producers coordinate with the proposed ARM 32.24.503(2). The board proposes to
eliminate (5) because the provision would be addressed in the proposed ARM
32.24.507.

32.24.506 PRODUCER COMMITTEE (1) The producer committee has
authority to approve all transfers of quota and to review all requests for hardship or
equitable relief and has authority to control and direct the marketing of surplus milk
as specified in ARM 32.24.523.

(2) The producer committee consists of at least five members, each of whom
is a pool producer dairyman who produced pool milk during the month prior to the
meeting. The producer committee must have an odd number of members.

(3) The board Beard-efMitk-Centrel appoints the members of the producer
committee.

(a) Pool producers dairymen interested in serving on the producer committee
must apply to the board Beard-efMilk-Contrel.

(b) The board Beard-ofMitk-Contrel selects the producer committee
members as follows:

(i) A committee member must be appointed from the pool producers
dairymen delivering milk to each pool plant for each 20%, rounded, of the total pool-
wide receipts of raw pool milk received by the pool plant from its reported group of
pool producers daiymen in the prior month of June. The calculation is done by using
the total of each pool plant's prior June raw pool milk received from its group of pool
producers datymen, divided by the pool-wide total raw milk receipts in the prior
month of June, rounded to the nearest 20% and divided by 20%.

(@i) A minimum of at least one committee representative will be appointed

from the pool producers dairymen delivering to each pool plant.

(i) If the number of pool producers daiymen applying to represent the pool
producers dairymen delivering to a pool plant is less than the calculated allotment of

producer committee members representing pool producers dairymen delivering to
that pool plant, or if no pool producer dairyman delivering to the pool plant applies to
serve on the producer committee, the board Beard-ef- Mitk-Centrel may appoint an
applicant who delivers to a different pool plant.

(iv) If the calculated number of committee members is less than five or is an
even number, the board Beard-efMitk-Coentrel may select an appointee from the
group of applicants without regard to the pool plant so that the committee has at
least five members and has an odd number of members.

(c) When a vacancy occurs, the board Beard-ef-Milk-Controel will appoint a
committee member to complete the term of the departing committee member.

(d) The producer committee members will serve terms of two calendar years
beginning January 1, 2016, and every two years thereafter.

(4) A representative of the bureau Milk-Centrol-Bureau will attend, participate,
and maintain a record of each producer committee meeting. The representative of
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the bureau Mitk-Centrel Buread will not have a vote in any decision of the producer
committee.

(5) The bureau Milk-Centrol-Bureau will notify the manager of each pool plant
or a designated representative of scheduled meetings. No manager or designated
representative will have a vote in any decision of the producer committee.

(6) Producer committee meetings will be held after reasonable notice has
been given to each committee member, the bureau Mik-Centrel Buread, and each
manager of a pool plant or the designated representative.

(7) A majority of the producer committee constitutes a quorum for the
transaction of business. A majority vote of committee members present is sufficient
to make an official decision.

(8) Committee members will be compensated by the bureau Milk-Centrol
Bureau in accordance with 2-15-124(7), MCA.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to update the
terminology of the rule.

32.24.507 REQUEST FOR REVIEWHARDSHIP; AND APPEALS

PERTAINING TO QUOTA %qaetas—a#e—ﬂmt—swed—wﬂeﬁhns—p#&n—&nd—&ﬁe#
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(1) After quota is reassigned or readjusted as provided for in ARM 32.24.505,
any eligible producer may request review from the producer committee on the
grounds that the eligible producer's production history is not appropriate because of
unusual conditions during the production measurement period used to prorate
reassigned or readjusted guota, such as loss of buildings, herds, or other facilities as
the result of fire, floods, storms, official quarantine, disease, pesticide residue or
condemnation of milk.

(2) A producer may request review from the producer committee to consider
whether the producer should be an eligible producer even though, because of
hardship, the producer failed or will fail to deliver milk to a pool plant for 90
consecutive days.

(3) A producer may make a request for review of quota ownership not later
than 45 days after the notice of change in quota balance or after the occurrence of
the alleged hardship. The request must be filed with the bureau, who will forward
the request to the producer committee. The request must set forth:

(a) the conditions that caused the alleged inappropriate production history
under (1) or hardship under (2);

(b) the extent of relief or adjustment requested:;

(c) the basis upon which the amount of relief or adjustment requested should
be computed; and

(d) the reasons why relief or adjustment should be granted.

(4) With respect for a producer's request for review of production history,
quota, forfeiture of quota, or other related problems, the producer committee may
grant or adjust production history quota on average daily producer milk deliveries for

the production measurement period in question prier-years-where-H-appears
appropriate, delay forfeiture of quota, or restore forfeited quota erreduce-average
i I il daliveri : )

(5) Producer committee decisions are shau—be—nnal subject to appeal to the
board Board of Milk Control.

(a) A producer may shall file a notice of appeal to the board within 15 days
after written notification of the decision of the producer committee.

(b) In the event that an action by the producer committee is in violation of the
administrative rules ptan, the bureau administrater must shall bring it to the attention
of the aggrieved party.

(6) The board Beard-ef-Milk-Centrel-shall must hear an appeal at-theirnext

seheduled—regwapbeard—meenng—e# within 90 days of when the bureau received the

#em—a—deelslen—ef—me—meelueepeemmme—the An appeal WI|| be heard as follows

(&) The aggrieved party will be given the opportunity to make an oral
presentation and submit written justification in support of reversal or modification of
the producer committee's decision.
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(b) Members of the producer committee will be given the opportunity to make
an oral presentation and submit written material in opposition to reversal or
modification of the producer committee's decision.

(c) The decision of the board Beard-ef Milk-Contrel will be based on the
record of the producer committee review hearing as supplemented by oral argument
and written submissions to the board. However, the appeal to hearing-before the
board will not be a trial de novo. New material that could not reasonably be
submitted to the producer committee will be accepted if it relates to the grounds set
forth in (8) hereof.

(8) In ruling on the appeal from the producer committee's decision the board
Beard-of-Milk-Centrel will not overrule or modify the decision of the producer
committee unless:

(a) there was collusion affecting the producer committee's decision;

(b) the board Beard-efMik-Centrel determines that actual bias or prejudice
on the part of one or more producer committee members affected the decision;

(c) the producer committee's decision was the result of an incorrect
interpretation of a statute or rule applicable to the decision; or

(d) the producer committee's decision was clearly erroneous in view of the
reliable, probative, and substantial evidence on the whole record.

(9) On review of a producer committee's decision, the board Beard-of Milk
Control must shall not substitute its judgment (second guess) for that of the producer
committee as to the weight of the evidence on question of fact.

(10) An appeal that the board Beard-ef-Mitk-Centrel overturns (the producer
committee's decision) is final and does not have to be approved by the producer
committee. The board Beard-ef-Milk-Centrel will instruct the bureau administrator
how to make equitable remedy handle-the-transaction.

(11) The bureau administrater must shall maintain records of all requests for
review made to ef the producer committee and the disposition thereof. Such files
must shall be open for inspection by any interested persons during the regular office
hours of the bureau Mentana-Mitk-Control Bureau.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes the amendments to coordinate with the proposed
definition of "hardship" in New Rule II; update terminology; eliminate provisions that
are historic and no longer applicable; eliminate vague language; and clearly identify
the three situations that would allow for a request of review of quota ownership to be
made by a producer to the producer committee.

32.24.512 REPORTS AND RECORDS (1) All milk and its component
quantities of skim milk and butterfat received by pool handlers will be classified for
the purpose of establishing compliance with minimum producer prices. For the
purpose of determining the audit value of milk delivered to a plant under 81-23-302,
MCA, all butterfat and skim milk received from pool producers is considered to be
utilized by the plant in either Class |, |l, or lll as indicated by plant processing and
sales records.
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(2) &) On or before the eighth business day after the end of each month,
each pool handler shall must report for such months, to the bureau administrator
with respect to the pool plant(s) operated by such handler, andfer for all pool milk
marketed to nonpool plants, on forms provided by the bureau administrater, the
following:

(a) the quantities and butterfat content of milk received or marketed from the
farms of pool producers dairymen during the month, the location of the pool plant
where the milk was first received, and the pounds thereof which qualified as quota
milk;

(b) the quantities and butterfat and skim milk contents of milk and fluid milk

products recelved from other pool plants durlng the month tegetherewrth—the

(c) the quantities and butterfat and skim milk content of any other receipts of
nonpool milk, the pounds and butterfat and skim milk content of all other dairy
products received during the month (except nonfluid milk products disposed of in the
form in which received without further processing);

(d) the quantities and butterfat and skim milk content of all inventories of milk
and other dairy products on hand in the pool plant at the beginning of the month;

(e) the quantities and butterfat and skim milk content of all milk and milk
products disposed of from the pool plant during the month organized by classes of
utilization, and in the case of any such products transferred in fluid form to the pool
plants of other pool handlers, the guantities and butterfat and skim milk content

transferred to another pool plant elassrireatren—ef—sueh—preduets—as—agreed—epen—wrth

(f) the quantities and butterfat and skim milk content of all milk and other
dairy products utilized in the processing or manufacturing of dairy products in the
pool plant during the month, together with the same information for the products
produced;

(g) the disposition made of any pool milk marketed by the pool handler during
the month that which was not received at his a pool plant{s)~ and the utilization
made of such milk organized by classes of utilization;

(h) the quantities together with the butterfat and skim milk content of
inventories of all milk and dairy products on hand in the pool plant at the end of the
month;-

(i) out-of-state sales (packaged and bulk) showing the quantities and
butterfat and skim milk content, organized by the classes of utilization, and showing
information necessary to calculate adjustments to the pool handler's utilization value
described in ARM 32.24.523 for the sale of surplus milk;

(1) _the weight of milk and the transportation charges for shipments of
unprocessed pool milk between plants marketed pursuant to ARM 32.24.524; and

(k) list of producers who have gone out of business during the preceding
month.
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(3) Each pool handler must shall maintain complete records and accounts of
all pool milk received or marketed, and all other milk and dairy products received at
each efhis pool plants, and the use or disposition of such milk and dairy products for
each month together with payments received or made therefore, and must shall
retain records of the foregoing transactions and other records as required under the
rules of the bureau Milk-CentrelBuread and present them for audit by the bureau
administrator upon request as-required-by-him.

(4) When payments to a pool producer are based upon butterfat tests from
composite samples, a portion of each composite sample must be retained until the
succeeding composite sample is tested.

(5) Each pool handler must maintain a record of butterfat tests of each pool
producer's milk covering each pay period and provide each pool producer with each
butterfat test result for each receipt of milk from the pool producer. The records must
be kept on file for two years and be made available to any authorized agent of the
bureau upon request.

(6) The operator of the plant at the Montana State Prison is subject to all
records and reporting requirements of this rule for milk utilized at the plant,
regardless of whether the plant is a pool plant or whether the plant utilizes pool milk.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to coordinate with
the proposed repeal of Chapter 23 and reorganization of Chapter 24.
e The proposed (1) combines the substance of the current ARM 32.23.102(6)
and (12).
e The current (1) is proposed to be renumbered (2) and is proposed to be
amended to include the following changes of significance.

0 The proposed (2)(b) and (2)(e) would eliminate provisions that allow
pool plants to classify utilization in a manner other than actual
utilization. The current provisions conflict with provisions in the
existing and proposed ARM 32.24.525.

0 The proposed (2)(i) and (2)(k) would provide for reporting requirements
that are in the current ARM 32.23.102(8)(a) and (8)(b), respectively.

0 The proposed (2)(j) requires pool handlers to report information
needed to adjust a pool handler's utilization value for transportation
charges of shipments of unprocessed pool milk between pool plants.
The adjustment is provided for in the proposed ARM 32.24.513(1)(b).
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e The proposed amendment would strike (2) of the current rule; this provision is
included in the proposed New Rule 111(5) which would replace the term
"producer handler" with "producer-distributor.”

e The proposed (4) and (5) would provide for reporting requirements for pool
handlers that are in the current ARM 32.23.102(3) and (4), respectively.

e The proposed (6) would establish that the Montana State Prison is subject to
the same records and reporting requirements as pool handlers. The
proposed provision is necessary to coordinate with proposed amendments to
ARM 32.24.502 to provide for the continuation of the practice of including the
utilization value of the Montana State Prison plant in the pool utilization value,
even though the prison plant is not a pool plant.

32.24.513 COMPUTATION OF THE PRICE FOR QUOTA PRICE MiLK AND
EXCESS PRICE TO BE PAID TO POOL PRODUCERS FOR POOL MILK (1) On
or before the 12th day of each month, or the first business day thereafter, the bureau
will administratershall compute a quota price and an excess price for the preceding
month as follows:

(a) Calculate the utilization value of Cembine-thefiguresfor butterfat and
skim usage by-¢lass of pool producers' milk for all pool handlers and for milk
processed at the Montana State Prison plant to determine a total dollar amount for
butterfat and skim respectively.

(b) Add erdeduetany all adjustments for surplus sales described in ARM
32.24.523 and deduct transportation charges for shipments of unprocessed pool

m|Ik between pool plants descrlbed in ARM 32.24. 524 from the meFeaseel—v&IHe

AR—M%Q—24—54:6)—Ge—me—a1epFetha{e—blme#at—and¢epsklm totals derlved in (1)(a)

(c) Fo-theskimtotalin{l){(b)add Add one-half of the balance of the pool
settlement fund to the skim total derived in (1)(b) settlementreserve and deduct an

amount equal to 12 cents per hundredweight of quota milk received by pool
handlers.

(d) Divide the skim dollar amount derived in (1)(c) by the total skim pounds to
determine a poolwide value per skim pound. Similarly, divide the butterfat dollar
amount derived in (1)(a){b} by the total butterfat pounds to determine a poolwide
value per butterfat pound.

(e) The quota price at 3.5% test will be $1.50 per hundredweight higher than
the price for excess milk. The $1.50 per hundredweight differential will be split
proportionately between butterfat and skim.

(f) To calculate the quota price, divide the excess pounds by total producer
pounds. Multiply the resultant percentage by the differential in (1)(e) converted to
dollars per pound and add the amount so derived proportionately to the butterfat and
skim components of the poolwide prices in (1)(d). This skim price per pound 1)
&) multiplied by 96.5 pounds added to this the butterfat price per pound {1}
multiplied by 3.5 pounds will result in the quota price per hundredweight at 3.5%
butterfat for the month.

(g) To calculate the excess price, subtract the butterfat and skim proportions
of the differential in (1)(e){f) converted to dollars per pound from the quota
components in (1)(f){g)} and add these negative amounts to the butterfat and skim
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components of the poolwide prices in (1)(d). The skim figure so derived multiplied by
96.5 pounds added to the butterfat figure so derived multiplied by 3.5 pounds will
result in the excess price per hundredweight at 3.5% butterfat for the month.

(2) The bureau administrater will shall announce to all interested persons on
or before the 13th day of each month, or the first business day thereafter, the quota
price and excess prices per hundredweight for milk testing 3.5% butterfat, the quota
butterfat price and excess butterfat price per pound, and the guota skim price and

excess sklm prlce per pound as computed pursuant to (1)(f) and (1)(g)—&nel—a

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to: clarify the
computation of the price for quota milk and excess milk; include the utilization value
of milk processed at the Montana State Prison in the computation of pool utilization
value; eliminate and replace language that refers to ARM 32.24.516, which is
proposed to be repealed; and eliminate the provision in (1)(b) that adjusts the
butterfat utilization value calculated in (1)(a), since in practice adjustments have not
been made to the butterfat utilization value.

The proposed amendment in (1)(a) is necessary to coordinate with proposed
amendments to ARM 32.24.502 and to provide for the continuation of the practice of
including the utilization value of the Montana State Prison plant in the pool utilization
value, even though the prison plant is not a pool plant.

32.24.514 PROCEDURES FOR POOLING OF RETURNS FROM POOL
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for the butterfat content of such pool milk.

(1) On or before the 13th day of the month, the bureau will provide notice to

each pool handler of:

(a) the minimum prices to be paid to pool producers for quota and excess
milk received in the preceding month;

(b) the minimum amount owed by each pool handler to each pool producer
for milk received in the preceding month, net of audit adjustments or any other
adjustments prescribed by the bureau, but before addition of premiums and
authorized deductions by the pool handler;

(c) the purchase price for pool milk sold between pool plants pursuant to
ARM 32.24.524;

(d) the total amount each pool handler owes pool producers;

(e) the total amount of each pool handler's utilization value for pool milk
received or marketed in the preceding month, net of adjustments for sales of surplus
milk described in ARM 32.24.523 and transportation charges for shipments of
unprocessed pool milk between pool plants pursuant to ARM 32.24.524; and

(f) _the net amount that each pool handler owes the pool settlement fund. The
net amount that each pool handler owes the pool settlement fund is the amount in
(e) less the amount in (d) plus audit adjustments or any other adjustments
prescribed by the bureau.

(2) For any pool handler, if the amount calculated in (1)(f) is a negative
number, the bureau will pay the pool handler that amount from the pool settlement
fund within two business days of the written notice required by (1) or as soon as
funds are available if the balance of the pool settlement fund is insufficient.

(3) _For any pool handler, if the amount calculated in (1)(f) is a positive
number, the pool handler must pay that amount to the bureau by the 25th of the
month. The bureau will deposit the amount into the pool settlement fund.

(4) The amounts calculated for (1)(f) of pool handlers affiliated by common
ownership may be combined for purposes of determining payments in (2) and (3).

(5) The bureau will report applicable information described in (1) through (4)
to the operator of the plant at the Montana State Prison, regardless of whether the
plant is a pool plant or whether the plant utilizes pool milk.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to clarify the
reporting requirements of the bureau following pooling calculations and specify how
amounts pool handlers owe the pool settlement fund are calculated when the
producer committee directs the marketing of surplus milk sold in bulk.
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The proposed (5) is necessary to coordinate with proposed amendments to ARM
32.24.502 and ARM 32.24.513 and to provide for the continuation of the practice of
including the utilization value of the Montana State Prison plant in the pool utilization
value and to treat the plant as a pool plant for pooling purposes, even though the
prison plant is not a pool plant.

32.24.515 PAYMENTS TO POOL PRODUCERS BAIRYMEN AND
ADJUSTMENT OF ACCOUNTS (1) Each pool producer dairyman must be paid
twice each month by the appropriate pool handler(s) for the pool milk received or
marketed from such pool producer daiyman during the month as follows:

(a) A partial or advance payment approximately equal to the value of the pool
milk marketed during the first two weeks of the month, less one-half of the
approximate monthly deductions-herein-sanetioned, must be paid to the pool
producer dairyman, or the pool producer's his authorized agent, not later than 30
days after the first day of each month. Such payment need not be accompanied by
an itemized statement.

(b) Payments must be made to each pool producer dairyman, or the pool
producer's his authorized agent, not later than 15 days after the end of the month fer

that the pool producer's milk was received efsuch-poel-dairymanforsuch-month.

This payment must be based on at the appropriate quota price andfer excess price

as adjusted for the Welqhted averaqe butterfat content {the—rate—ef—sueh—adfustment

H-t-IJ-I-Zat-IGH) and subject to deductlons for partlal payments under (1)(a)—he¥eet—

administrative-assessments;-hauling-and-ether and deductions authorized under

(1)(c). ARM32.23.102(3);and-t The payment must be accompanied by a statement
to each pool Qroduce dairyman setting forth the information required in (1)(d) ARM

(c) Deductions of any kind (other than assessments that are required under

81-23-105 and 81-23-202, MCA, license fees, mandatory assessments, hauling
fees, advance payments made pursuant to this section, and audit adjustments) from
payments due a pool producer may be made only upon written authorization from a
pool producer, or, in the case where a pool producer is a member of a cooperative,
upon formal resolution of the cooperative directors at a regular business meeting. A
copy of the authorization must be retained by the pool handler as part of its
permanent records.
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(d) Payments provided for in this section must be accompanied by a
statement to each pool producer showing each of the following items for the prior
month:

() _name and address of the pool handler issuing the statement;

(i) date of statement;

(iii) _period for which the statement is rendered;

(iv) _name of the pool producer for whom the statement is intended;

(v) the date, weight, and butterfat test result for each receipt of milk during
the month;

(vi) the total pounds of milk and weighted average butterfat test of milk
received from the pool producer for the month for which the statement is rendered;
(vii) weight of milk, butterfat, and skim received that is within the pool

producer's quota;

(viii) weight of milk, butterfat, and skim received that is in excess of the pool
producer's quota;

(ix) quota butterfat price (to seven decimal places) and quota skim price (to
seven decimal places);

(x) excess butterfat price (to seven decimal places) and excess skim price (to
seven decimal places);

(xi)_minimum payment required by the bureau for guota and excess milk
received;

(xii) amounts paid as premiums or bonuses;

(xiii) itemization of deductions for advance payments, hauling, assessments,
licenses, and authorized deductions;

(xiv) total deductions;

(xv) audit adjustments; and

(xvi) net amount due and paid.

(e) _On or before the 15th day of each month, each pool handler must submit
to the bureau a copy of the statements described in (1)(d) that were provided to
each pool producer for the prior month's receipts.

(2) The bureau will periodically audit the books and records of pool handlers
to verify the utilization of all milk reported pursuant to ARM 32.24.512. The audits
may examine whether there has been proper accounting for and payment of the
amount owed to individual pool producers from whom the pool handler received
milk. Audits may also examine whether correct payment has occurred for amounts
owed between each pool handler and the pool settlement fund and amounts owed
between pool handlers for sales of milk between pool handlers.

(a) _Upon completion of each audit, the bureau will furnish each pool handler
with an audit summary, commentary regarding audit findings, and prescribed
adjustments, if any, for each month audited.

(b) Within ten business days of the date the bureau sent the audit summary
to the pool handler, the pool handler must communicate in writing to the bureau any
disagreement with the audit findings or prescribed adjustments.

(c) _Audit adjustments will be incorporated into the following month's pooling
process if no disagreements are communicated during the review period or if all
disagreements or inquiries are resolved.
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(d) _If the audit determines that pool producers were overpaid, pool handlers
may elect to spread the prescribed audit adjustments over the following three
months through deductions to the final payments for those months.

(e) If a pool handler communicates in writing to the bureau as provided in
(2)(b), the review period will be extended while the bureau considers the pool
handler's objections. Within ten days after the bureau sends notice to the pool
handler of its decision, the pool handler may file written application for appearance
before the board to review the decision of the bureau. Audit adjustments will be
stayed until the review by the board is completed. After review, the board will issue
an order resolving the disagreement.

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to coordinate with
the proposed repeal of Chapter 23 and reorganization of Chapter 24.

e The proposed (1)(c) would require written authorization of deductions not
specified in the rule, a provision in the current ARM 32.23.102(2).

e The proposed (1)(d) would require pool handlers to send monthly statements
to pool producers with final payments. This is currently required in ARM
32.23.102(7).

e The proposed (1)(e) would require pool handlers to send the bureau copies of
the producer statements provided for in (1)(d). This is currently required in
ARM 32.23.102(9).

e The proposed (2) addresses auditing of pool handlers' books and records,
replacing the current (1)(c). The proposed amendments include some
provisions from ARM 32.23.102(11), update due process for pool handlers,
and establish a ten-day deadline to file for board review of bureau audit
findings and adjustments.
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(1) Surplus milk must be marketed and sold in a manner that is economically

advantageous to pool producers, with all gain or loss shared by all pool producers.

(2) _All surplus milk sold in bulk will be marketed and sold directly by pool
handlers unless directed otherwise by the producer committee or unless a pool
handler declines to perform the service.

(a) A pool handler must provide 90 days written notice to the producer
committee prior to declining to market surplus milk in bulk.

(b) The producer committee retains the right to supervise, approve, control,
or direct the marketing of the surplus milk sold in bulk.

(i) _After receiving approval from the board, the producer committee must
provide the affected pool handler 90 days written notice before controlling and
directing marketing of surplus milk sold in bulk.

(i) In the event the producer committee directs the marketing of surplus milk
sold in bulk, it may hire agents and incur other expenses as necessary to fulfill that
function.

(3)_All proceeds received by a pool handler from the surplus milk sold in bulk:

(a) _must be added to the utilization value that the pool handler owes the pool
settlement fund, less the following deductions:

() _the amount for which the pool handler owes or has paid the pool
settlement fund based on the class of utilization for the sale;

(i) _an optional administrative fee not exceeding $0.02/cwt; and

(iii) _reasonable transportation expenses incurred by the pool handler, which
may not include farm pickup charges; and

(b) includes all valuable consideration paid in any form and must be
documented by reporting forms, invoices, contracts, and other evidence as may be
reguested by the bureau.

(4) A pool handler may request negative adjustments to the utilization value
that the pool handler owes the pool settlement fund for sales of Class | packaged
products that are surplus milk. Negative adjustments offset the costs associated
with processing and marketing surplus milk that otherwise would have been

11-6/9/17 MAR Notice No. 32-17-282



-764-

marketed and sold in a manner that is less economically advantageous to the pool
producers.

(a) Negative adjustments may be allocated to sales in individual states or
groups of states in any manner as long as the aggregate of the adjustments does
not exceed the sum of maximum adjustments allowed. Negative adjustments may
be allocated in any manner between pool handlers affiliated by common ownership.

(b) Adjustments are calculated on the net export weight of Class | packaged
products that are surplus milk, as determined by the bureau.

(c) The maximum negative adjustment for the net export weight of Class |
packaged products that are surplus milk sold to markets in states contiquous to
Montana is $2.55/cwt.

(d) The maximum negative adjustment for the net export weight of Class |
packaged products that are surplus milk sold to markets in states not contiguous to
Montana is $3.05/cwit.

(5)_When the producer committee directs the marketing of surplus milk sold
in bulk, the following will occur:

(a) All proceeds received by the producer committee from the sale of surplus
milk sold in bulk must be deposited in the pool settlement fund.

(b) _All proceeds received include all valuable consideration paid in any form
and must be documented by reporting forms, invoices, contracts, and other evidence
as may be requested by the bureau.

(c) All expenses incurred by the producer committee to market the surplus
milk sold in bulk must be paid from the pool settlement fund. All expenses must be
documented by reporting forms, invoices, contracts, and other evidence as may be
requested by the bureau.

(d) Before the 8th day of the month after related sales, the producer
committee must communicate the following information to the pool handler that
would have otherwise marketed the surplus milk:

() _If unknown to the pool handler, the identity of pool dairies whose milk was
utilized for the surplus milk bulk sales and the quantities and butterfat and skim milk
content of milk utilized from each pool dairy.

(i) _The total quantities and butterfat and skim milk content of surplus milk
sold in bulk and the classes of utilization.

(e) _The pool handler that would have otherwise marketed the surplus milk
must include the information reported in (d) in the reports it is required to file with the
bureau.

(f)_For purposes of calculating the guota price and excess price in ARM
32.24.513, all proceeds received by the producer committee must be added to the
utilization value, less the following deductions:

() _the amount for which the pool handler has paid the pool settlement fund
based on the class of utilization for the sale or the amount owed by the pool handler
if proceeds are received by the producer committee in the same month as the sale;

(i) reasonable transportation expenses incurred by the pool handler. Farm
pickup charges may not be included as deductions. Farm pickup charges are the
usual charges to the producer for transporting milk to the pool plant; and

(iii) _expenses incurred by the producer committee to market the surplus milk
sold in bulk.
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() Following the deposit of proceeds received by the producer committee,
the amount that the pool handler owes to the pool settlement fund for utilization of
pool milk will be reduced by the following:

(i) _reasonable transportation expenses incurred by the pool handler, which
may not include farm pickup charges; and

(i) _the amount the pool handler:

(A) paid the pool settlement fund based on the class of utilization for the sale;

or

(B) would have owed to the pool settlement fund based on the class of
utilization for the sale, if proceeds are received by the producer committee in the
same month as the sale.

AUTH: 81-23-104, MCA
IMP: 81-23-103, 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to:

e specify that all surplus milk sold must be marketed and sold in a manner that
is economically advantageous to pool producers;

e limit the producer committee's right to market surplus milk to marketing of
surplus milk sold in bulk;

e provide for 90-day notice period for producer committee to take over
marketing of surplus milk sold in bulk;

e provide for 90-day notice period for pool handlers to decline to market surplus
milk sold in bulk, turning that responsibility over to the producer committee;

e establish surplus sales adjustments (to the utilization value that a pool
handler owes the pool settlement fund) separately for pool handler's sales of
surplus milk sold in bulk form and sales of surplus milk sold as Class |
packaged milk; and

e establish process and necessary adjustments for when the producer
committee markets surplus milk sold in bulk form.

32.24.524 REQUIRED UTILIZATION OF SURPLUS MILK SOURCED FROM
MONTANA DAIRIES @Aﬂ*p@@kh&ﬂé%ﬁ%ksu%mﬂkshau—npst—make—tha{

(1) Any plant operated by a pool handler with milk in excess of that plant's

processing needs must first make that milk available to other pool handlers under
the terms and conditions in ARM 32.24.525 before disposing of that milk as surplus
milk.

(2) Any plant operated by a pool handler without milk sufficient to satisfy its
non-surplus processing needs must first utilize milk available from other pool
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handlers under the terms and conditions in ARM 32.24.525 before purchasing milk
from other sources.

AUTH: 81-23-104, 81-23-302, MCA
IMP: 81-23-103, 81-23-302, MCA

REASON: The board proposes to amend the above-stated rule to more clearly
implement 81-23-302(10), MCA, which requires distributors with processing facilities
in Montana to source milk from Montana dairies, if available at the price set by the
board. Language changes for the rule are proposed to coordinate with the proposed
definition of surplus in New Rule 1.

32.24.525 PROCEDURES, PURCHASE PRICE, AND TERMS FOR
INTERPLANT SALES BETWEEN POOL HANDLERS &) Fhe-Milk-Control Buread
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costs-
(1) A pool handler is in compliance with the requirements of ARM 32.24.524

if it calls for milk or makes milk available in the following manner:

(a)_ On Wednesday of the preceding week, a requesting pool handler in need
of milk may communicate its milk needs for the coming week to a pool handler
reasonably believed to have milk. The solicited pool handler must communicate its
confirmation or rejection of the order back by Friday of that same week.

(b) Delivery to the requesting pool handler is the responsibility of the solicited
pool handler.

(c) No pool handler is obligated to make milk available to any other pool
handler who is then in default on payment for any previous purchases of milk.

(2) The purchase price at which a pool handler must make milk available and
at which a pool handler must purchase milk is the utilization value based on the
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usage by class of the purchasing pool handler for such milk. This utilization value is
calculated in the month following the month of transfer by the bureau using
announced prices for the month in which the sale(s) took place.

(a)_The bureau will calculate and communicate the purchase price to the
selling and purchasing pool handlers on or before the 13th day of each month
following the sale, or first business day thereafter. The pool handlers involved are
responsible for making the appropriate invoice and payment.

(b) Premiums, hauling, or handling fees may not be charged to the
purchasing pool handler.

(3)_A pool handler who purchases milk agrees to pay the purchase price for
all milk delivered on a monthly basis, with payment due by the last day of the month
following delivery.

(4) The purchase price calculated in (2) is included in the amount the selling
pool handler owes the pool settlement fund.

(a) A negative adjustment will be made to the utilization value that the selling
pool handler owes the pool settlement fund for transportation charges incurred by
the selling pool handler for shipments of bulk milk between pool plants.

(5) All milk purchased and sold must, at the time of delivery, meet all
applicable local, state, and federal laws and requlations and any tendered milk that
does not meet applicable standards may be rejected.

(6) The weight and butterfat tests are determined on the basis of producer
ticket weights and tests. If the purchasing pool handler contests the reported
weights, it may notify the bureau, which may reconcile any discrepancies.

(7)_The bureau has full authority to direct the transfer of milk as necessary to
implement ARM 32.24.524 and has the authority to issue alternative or additional
procedures as necessary to implement this provision.

AUTH: 81-23-101, 81-23-103, 81-23-104, 81-23-302, 81-23-402, MCA
IMP: 81-23-101, 81-23-103, 81-23-104, 81-23-302, 81-23-402, MCA

REASON: The board proposes to amend the above-stated rule to improve the
clarity of the provisions that regulate the procedures, purchase price, and terms for
sales or transfers of milk between pool handlers and to eliminate references to ARM
32.24.516, which the board proposes to repeal.

The proposed amendments to Chapter 24 affect approximately 133 businesses
licensed by the Milk Control Bureau.

5. The department proposes to repeal the following rules:

LIVESTOCK CHAPTER 23

32.23.101 DEFINITIONS

AUTH: 81-23-103, 81-23-402, MCA
IMP: 81-23-103, 81-23-402, MCA
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32.23.102 TRANSACTIONS INVOLVING THE PURCHASE AND RESALE
OF MILK WITHIN THE STATE

AUTH: 81-23-104, 81-23-105, 81-23-202, MCA
IMP: 81-23-103, 81-23-105, 81-23-202, 81-23-402, MCA

32.23.201 REGULATION OF UNFAIR TRADE PRACTICES

AUTH: 81-23-104, MCA
IMP: 81-23-103, MCA

32.23.301 LICENSEE ASSESSMENTS

AUTH: 81-1-102, 81-23-104, 81-23-202, MCA
IMP: 81-1-102, 81-23-103, 81-23-202, MCA

32.23.302 ADDITIONAL PRODUCER ASSESSMENT

AUTH: 81-23-105, MCA
IMP: 81-23-103, MCA

32.23.401 PENALTIES

AUTH: 81-23-104, 81-23-202, MCA
IMP: 81-23-103, 81-23-104, 81-23-202, 81-23-204, MCA

REASON: The board proposes to repeal Chapter 23 to organize all administrative
rules pertaining to milk control into one chapter, ARM Title 32, chapter 24.

The following definitions in ARM 32.23.101 are not included in the proposed New
Rule 11
ARM 32.23.101(1)(j) "Hauler" is only used in its definition.

ARM 32.23.101(1)(e) "Skim milk dumped" is proposed to be replaced by
"dumped milk" or "dumped" in New Rule II.

The provisions in ARM 32.23.201(3) and (4) are not included in the proposed New
Rule V:

e The substance of (3) is a savings clause that is the proposed New Rule 1.
e The provision in (4) is extraneous.

The repeal affects approximately 133 businesses licensed by the Milk Control
Bureau.

LIVESTOCK CHAPTER 24

32.24.201 PROCEDURAL RULES
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AUTH: 81-23-102, 81-23-302, MCA
IMP: 2-4-201, MCA

REASON: The board proposes to repeal this rule as the procedural rules of the
Board of Milk Control are set out in ARM Title 32, chapter 2. Reference to these
rules' location has been added to proposed ARM 32.24.101.

32.24.301 PRICING RULES

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

REASON: The board proposes to repeal ARM 32.24.301 as part of its proposed
reorganization of Chapter 24. It would be replaced with the proposed New Rule VI,
which has the following substantive differences:

e New Rule VI does not include provisions to replace ARM 32.24.301(1) and (2)
because these provisions are extraneous.

¢ New Rule VI would not include a provision to replace ARM 32.24.301(3)
because New Rule | would cover the provision.

e New Rule VI would not include provisions to replace ARM 32.24.301(8)
because this provision became obsolete when the $1.50/cwt quota price
differential was established in ARM 32.24.513. New Rule VI(5) would replace
ARM 32.24.301(9).

32.24.501 QUOTA DEFINITIONS

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

32.24.511 POOLING PLAN DEFINITIONS

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

32.24.516 PROCEEDS AND LOSSES FOR SURPLUS MILK IN QUOTA
AND EXCESS MILK OVER QUOTA

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

32.24.520 DEFINITIONS

AUTH: 81-23-104, MCA
IMP: 81-23-103, MCA
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REASON: The board proposes to repeal ARM 32.24.501, ARM 32.24.511, and
ARM 32.24.520 as part of its proposed consolidation and reorganization of
definitions into one rule, the proposed New Rule II.

In New Rule I, the following defined terms are proposed to be changed:

e "Administrator" (ARM 32.24.501(1)) would be replaced by "bureau,"” which
means the Milk Control Bureau of the department.

e "Pool dairyman" (ARM 32.24.511(5)) would be replaced by "pool producer" to
maintain consistency with the Milk Control Act, which defines "producer” and
uses "pool producer” in 81-23-302(15)(b)(iii), MCA, but does not define or use
the term "dairyman."

e "Producer handler" (ARM 32.24.511(6)) would be replaced by "producer-
distributor” to maintain consistency with 81-23-101(1), MCA.

e "Pool settlement reserve” (ARM 32.24.511(9)) would be replaced by "pool
settlement fund" to maintain consistency with 81-23-302(15)(b)(ii), MCA.

The following definitions are not included in the proposed New Rule I

e "He or his" (ARM 32.24.501(4)) - Gender-neutral language is used in
proposed amendments to Chapter 24.

e "Immediate family" (ARM 32.24.501(5)) - "Immediate family" is only used in
the definition and thereby has no purpose in the ARM.

e "Excess milk over quota" (ARM 32.24.511(1)) - "Excess milk over quota” is
only used in the definition and in ARM 32.24.516, which the board proposes
to repeal, and thereby has no purpose in the proposed ARM.

e "Surplus milk in quota" (ARM 32.24.511(12)) - "Surplus milk in quota” is only
used in the definition and in ARM 32.24.516, which the board proposes to
repeal. The term also creates confusion with the defined term "surplus.” The
definition of "surplus" is unrelated to an individual dairy's milk production.

The board proposes to repeal ARM 32.24.516 because the provisions in (1) would
be substantively accomplished in the proposed amendments to ARM 32.24.513 and
because (2) is no longer applicable.

The repeal affects approximately 65 businesses licensed by the Milk Control Bureau.

6. The department intends to adopt the proposed adoption, amendment, and
repeal of the above-stated rules effective on the first day of the month after the
publication of the adoption notice.

7. Concerned persons may submit their data, views, or arguments in writing
concerning the proposed action to the Executive Officer, Department of Livestock,
301 N. Roberts St., Room 308, P.O. Box 202001, Helena, MT 59620-2001, by faxing
to (406) 444-1929, or by e-mailing to MDOLcomments@mt.gov to be received no
later than 5:00 p.m., July 7, 2017.

11-6/9/17 MAR Notice No. 32-17-282



-772-

8. Rob Stutz, Attorney for the department, has been designated to preside
over and conduct this hearing.

9. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 7 above or may be made by completing a request
form at any rules hearing held by the department.

10. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

11. The bill sponsor contact requirements of 2-4-302, MCA, do apply and
have been fulfilled. The primary bill sponsor, Senator Mark Blasdel, was contacted
by mail sent to P.O. Box 1493, Kalispell, MT 59903-1493, and by e-mail at Sen.
Mark.Blasdel@mt.gov on April 21, 2017.

12. With regard to the requirements of 2-4-111, MCA, the department has
determined that the adoption, amendment, and repeal of the above-referenced rules
will not significantly and directly impact small businesses.

/s/_W. Scott Mitchell /s/_Michael S. Honeycutt
W. Scott Mitchell Michael S. Honeycutt
Chair Executive Officer

Board of Milk Control Board of Livestock

Department of Livestock

/s/ Cinda Young-Eichenfels
Cinda Young-Eichenfels
Rule Reviewer

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of )
ARM 37.86.1806 pertaining to )
updating durable medical equipment )
rules to reflect a sole-source provider )
for the purchase of breast pumps )

TO: All Concerned Persons

1. On June 29, 2017, at 1:30 p.m., the Department of Public Health and
Human Services will hold a public hearing in the auditorium of the Department of
Public Health and Human Services Building, 111 North Sanders, Helena, Montana,
to consider the proposed amendment of the above-stated rule.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact the Department of Public Health and Human
Services no later than 5:00 p.m. on June 21, 2017, to advise us of the nature of the
accommodation that you need. Please contact Kenneth Mordan, Department of
Public Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena,
Montana, 59604-4210; telephone (406) 444-4094; fax (406) 444-9744; or e-mail
dphhslegal@mt.gov.

3. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

37.86.1806 PROSTHETIC DEVICES, DURABLE MEDICAL EQUIPMENT,
AND MEDICAL SUPPLIES, REIMBURSEMENT REQUIREMENTS

(1) through (6) remain the same.

(7) Purchased breast pumps are paid by the department through a single-
volume purchase contract.

AUTH: 53-2-201, 53-6-113, MCA
IMP: 53-2-201, 53-6-101, 53-6-111, 53-6-113, 63-6-141; MCA

4. STATEMENT OF REASONABLE NECESSITY

The Department of Public Health and Human Services (department) is proposing to
amend ARM 37.86.1806 by updating the reimbursement requirements to reflect a
single-volume purchase contract for purchased breast pumps.

After analysis and review of the current in-state durable medical equipment (DME)
providers that supply either a rental or purchase of breast pumps, Montana Medicaid
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has decided to do a single-volume purchase contract, through the competitive
bidding process, due to the limited number of providers. This would allow a greater
access to Montana Medicaid members. The competitive bidding process has been
started, but will not be completed until Centers for Medicare & Medicaid Services
(CMS) approval.

Montana Medicaid has incorporated a single-volume purchase contract into ARM
37.86.1806, because it is necessary for the department to reflect compliance with
the Affordable Care Act (ACA). The ACA requires all new health plans to follow the
Health Resources and Services Administration (HRSA) guidelines regarding
women's health. It is also necessary for these proposed amendments to ensure
Montana Medicaid members have the proper access to breast pumps, which
promotes and provides support for breastfeeding, and improves women's health.

The department estimates the adoption of a single-volume purchase provider under
the durable medical equipment (DME) program for purchased breast pumps will
affect three enrolled small business DME providers. These providers who currently
provide rented breast pumps will have a direct impact unless they are awarded the
single-volume purchase provider contract. The department expects the
reimbursement to these providers to be reduced by an estimated average of
$268.75 in total funds.

ARM 37.86.1806

The department is amending this rule by adding a new (7) that states purchased
breast pumps will be paid by the department through a single-volume purchase
contract.

Fiscal Impact

Based on the proposed amendments, the fiscal impact to state general funds for
state fiscal year (SFY) is $173,671.

The proposed amendment is estimated to affect 69,947 members. The number of
providers affected is nine.

5. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Kenneth Mordan, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena, Montana, 59604-4210; fax (406) 444-
9744; or e-mail dphhslegal@mt.gov, and must be received no later than 5:00 p.m.,
July 7, 2017.

6. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.
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7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 5 above or may be made by completing a request
form at any rules hearing held by the department.

8. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

10. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rule will significantly and
directly impact small businesses.

11. Section 53-6-196, MCA, requires that the department, when adopting by
rule proposed changes in the delivery of services funded with Medicaid monies,
make a determination of whether the principal reasons and rationale for the rule can
be assessed by performance-based measures and, if the requirement is applicable,
the method of such measurement. The statute provides that the requirement is not
applicable if the rule is for the implementation of rate increases or of federal law.

The department has determined that the proposed program changes
presented in this notice are not appropriate for performance-based measurement
and therefore are not subject to the performance-based measures requirement of
53-6-196, MCA.

/s/ Brenda K. Elias /s/ Sheila Hogan
Brenda K. Elias Sheila Hogan, Director
Rule Reviewer Public Health and Human Services

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of
ARM 37.87.2203 pertaining to
changes to the non-Medicaid services
provider manual

)
)
)
)

TO: All Concerned Persons

1. On June 29, 2017, at 2:30 p.m., the Department of Public Health and
Human Services will hold a public hearing in the auditorium of the Department of
Public Health and Human Services Building, 111 North Sanders, Helena, Montana,
to consider the proposed amendment of the above-stated rule.

2. The Department of Public Health and Human Services will make
reasonable accommodations for persons with disabilities who wish to participate in
this rulemaking process or need an alternative accessible format of this notice. If
you require an accommodation, contact the Department of Public Health and Human
Services no later than 5:00 p.m. on June 21, 2017, to advise us of the nature of the
accommodation that you need. Please contact Kenneth Mordan, Department of
Public Health and Human Services, Office of Legal Affairs, P.O. Box 4210, Helena,
Montana, 59604-4210; telephone (406) 444-4094; fax (406) 444-9744; or e-mail
dphhslegal@mt.gov.

3. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

37.87.2203 NON-MEDICAID SERVICES PROGRAM (1) and (2) remain the
same.

(3) The department adopts and incorporates by reference the CMHB's Non-
Medicaid Services Program Provider Manual, dated Oeteber1,-2015 Auqgust 5, 2017
(the Manual), which sets forth the requirements and limitations of the CMHB's Non-
Medicaid Services Program.

(4) The CMHB Non-Medicaid Services Program for youth with serious
emotional disturbance must be delivered in accordance with the requirements and
limitations of the Manual. A copy of the Manual may be obtained from the
Department of Public Health and Human Services, Developmental Services Division,
Children's Mental Health Bureau, 111 N. Sanders, P.O. Box 4210, Helena, MT
59604 or at http://dphhs.mt.gov/dsd/CMB/Manuals.aspx.

AUTH: 53-2-201, 53-6-113, 53-21-703, MCA
IMP: 53-1-601, 53-1-602, 53-1-603, 53-2-201, 53-21-701, 53-21-702, MCA

4. STATEMENT OF REASONABLE NECESSITY
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The department proposes to amend ARM 37.87.2203 to reflect proposed revisions
to the Children's Mental Health Bureau (CMHB) Non-Medicaid Services Provider
Manual (the Manual), which was adopted and incorporated by reference into ARM
37.87.2203, effective October 1, 2015, under MAR Notice No. 37-713.

1. The Manual has had general comprehensive revisions of layout, formatting, and
nonsubstantive grammar changes, which are intended to improve navigation and
reading of the manual.

2. There are new financial eligibility limits for Room and Board Account funding and
System of Care Account funding. Youth whose families have countable family
income above 275% federal poverty level (FPL) will no longer be eligible for this
funding.

3. There is new language indicating that for room and board funding for therapeutic
group home (TGH), youth enrolled in Healthy Montana Kids (HMK)/Children's Health
Insurance Program (CHIP) must have a therapeutic services authorization for TGH
from HMK's third party administrator. HMK Extended Mental Health Benefit status
will not be required for eligibility for non-Medicaid services funding.

4. Eligibility requirements for System of Care Account funding are clarified to reflect
that the youth must be enrolled in HMK/Medicaid and under age 18.

5. Additional language has been included to clarify the permissible uses for non-
Medicaid funding.

The proposed revisions to the manual are necessary because in state fiscal years
(SFY) 2016 and 2017 available funding for non-Medicaid services was exhausted
about three months prior to the end of the SFY. The proposed tightened financial
eligibility limits for Room and Board Account and System of Care Account funding
are an effort to keep funding available for use for the entire SFY and to avoid the
need for wait lists and denials due to lack of funds.

The revisions to the requirement for authorization for therapeutic group home (TGH)
room and board funding for youth with HMK/CHIP and the removal of Extended
Mental Health Benefit status as an eligibility requirement for non-Medicaid services
were included to reflect actual current practice, per request of the HMK Mental
Health Program Officer.

Finally, the department proposes amending the effective date of the revised Manual
to August 5, 2017.

The department makes the proposed Manual revisions and rule amendment only
after having given careful consideration to (a) its current internal policies and the
Manual in relationship to the affected administrative rules; (b) feedback received
from providers, program participants, and staff from other divisions within the
department regarding the need for greater clarity in the manual; and (c) the

11-6/9/17 MAR Notice No. 37-798



-778-

department's required periodic review of its administrative rules and policy manuals.
The department did explore alternatives to the above-described actions, but as the
intended actions clarify and improve operational procedures in the operation of its
Non-Medicaid Services Program, the department contends the proposed Manual
and rule amendment are the most efficient means of meeting its program goals.

Fiscal Impact

There is no anticipated fiscal impact resulting from the proposed rulemaking and
Manual revisions. There is a fixed amount of funding for the non-Medicaid Services.
The proposed changes to financial eligibility requirements are projected to help the
funding last for the full state fiscal year.

The proposed rulemaking is estimated to affect: Medicaid-eligible youth with SED
and their families with countable family income above 275% FPL. The youth will no
longer qualify for non-Medicaid services funding.

5. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: Kenneth Mordan, Department of Public Health and Human Services,
Office of Legal Affairs, P.O. Box 4210, Helena, Montana, 59604-4210; fax (406) 444-
9744; or e-mail dphhslegal@mt.gov, and must be received no later than 5:00 p.m.,
July 7, 2017.

6. The Office of Legal Affairs, Department of Public Health and Human
Services, has been designated to preside over and conduct this hearing.

7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 5 above or may be made by completing a request
form at any rules hearing held by the department.

8. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.
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9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

10. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rule will not significantly
and directly impact small businesses.

11. Section 53-6-196, MCA, requires that the department, when adopting by
rule proposed changes in the delivery of services funded with Medicaid monies,
make a determination of whether the principal reasons and rationale for the rule can
be assessed by performance-based measures and, if the requirement is applicable,
the method of such measurement. The statute provides that the requirement is not
applicable if the rule is for the implementation of rate increases or of federal law.

The department has determined that the proposed program changes
presented in this notice are not appropriate for performance-based measurement
and therefore are not subject to the performance-based measures requirement of
53-6-196, MCA.

/s/ Brenda K. Elias /s/ Sheila Hogan
Brenda K. Elias Sheila Hogan, Director
Rule Reviewer Public Health and Human Services

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL

In the matter of the repeal of ARM
42.31.501 and 42.31.507 pertaining
to the taxation of internet revenue
NO PUBLIC HEARING
CONTEMPLATED

N N N N N

TO: All Concerned Persons
1. The Department of Revenue proposes to repeal the above-stated rules.

2. The Department of Revenue will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the department no later than 5 p.m. on June 23, 2017, to advise us of the
nature of the accommodation you need. Please contact Laurie Logan, Department
of Revenue, Director's Office, P.O. Box 7701, Helena, Montana 59604-7701;
telephone (406) 444-7905; fax (406) 444-3696; or e-mail lalogan@mt.gov.

3. The department proposes to repeal the following rules:

42.31.501 DEFINITIONS

AUTH: 15-53-155, MCA
IMP: 15-53-129, MCA

REASON: The department proposes repealing ARM 42.31.501 because the
terms defined in the rule are specific to ARM 42.31.507, which is also proposed to
be repealed in this same notice.

42.31.507 TAXATION OF INTERNET REVENUE

AUTH: 15-53-155, MCA
IMP: 15-53-137, MCA

REASON: The department proposes repealing ARM 42.31.507 because the
2016 passage of the Customs Reauthorization Act (Act), House Resolution 644, by
the 114th Congress of the United States renders the rule no longer necessary. The
Act contains a preemption of state tax authority known as the Permanent Internet
Tax Freedom Act, or PITFA, which prohibits all state and local governments from
imposing taxes on Internet access or on certain electronic commerce.

4. Concerned persons may submit their data, views, or arguments

concerning the proposed action in writing to Laurie Logan, Department of Revenue,
Director's Office, P.O. Box 7701, Helena, Montana 59604-7701; telephone (406)
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444-7905; fax (406) 444-3696; or e-mail lalogan@mt.gov and must be received no
later than July 7, 2017.

5. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to Laurie Logan, at the above address, no later than 5 p.m., July 7, 2017.

6. If the department receives requests for a public hearing on the proposed
action from either 10 percent or 25, whichever is less, of the persons directly
affected by the proposed action; from the appropriate administrative rule review
committee of the Legislature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those directly affected is 23, based on 234
retail telecommunications excise tax filers in 2016.

7. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 4 above or may be made by completing a request
form at any rules hearing held by the department.

8. An electronic copy of this notice is available on the department's web site
at revenue.mt.gov/rules. The department strives to make the electronic copy of this
notice conform to the official version of the notice, as printed in the Montana
Administrative Register, but advises all concerned persons that in the event of a
discrepancy between the official printed text of the notice and the electronic version
of the notice, only the official printed text will be considered. While the department
also strives to keep its web site accessible at all times, in some instances it may be
temporarily unavailable due to system maintenance or technical problems.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

10. With regard to the requirements of 2-4-111, MCA, the department has
determined that the repeal of the above-referenced rules will not significantly and
directly impact small businesses, as Montana does not currently impose tax on
internet service and will continue that practice.

/s/ Laurie Logan /s/ Mike Kadas
Laurie Logan Mike Kadas
Rule Reviewer Director of Revenue

Certified to the Secretary of State May 30, 2017.
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BEFORE THE MONTANA LOTTERY COMMISSION
DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT
2.63.1201 pertaining to prizes )

TO: All Concerned Persons

1. On April 14, 2017, the State Lottery Commission published MAR Notice
No. 2-63-556 pertaining to the proposed amendment of the above-stated rule at
page 388 of the 2017 Montana Administrative Register, Issue No. 7.

2. No comments were received.

3. The commission has amended ARM 2.63.1201 exactly as proposed.

By: /s/ Wilbur Rehmann By: /s/ Michael P. Manion
Wilbur Rehmann, Chair Michael P. Manion, Rule Reviewer
Montana Lottery Commission Department of Administration

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF COMMERCE
OF THE STATE OF MONTANA

In the matter of the amendment of
ARM 8.111.303 financing programs,
8.111.304 conditions of financial
assistance, 8.111.305 approved
lenders, 8.111.305A approved
servicers, 8.111.403 counseling
requirements, 8.111.404 eligibility
requirements, 8.111.406 repayment
of the loan, 8.111.602 definitions,
8.111.603 housing credit allocation
procedure, 8.111.705 lender and
servicer requirements and limits, and
8.111.707 loan terms and conditions,
and repeal of ARM 8.111.203,
confidentiality and disclosure of
information

TO: All Concerned Persons

NOTICE OF AMENDMENT AND
REPEAL

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

1. On April 28, 2017, the Department of Commerce published MAR Notice
No. 8-111-151 pertaining to the public hearing on the proposed amendment and
repeal of the above-stated rules at page 460 of the 2017 Montana Administrative

Register, Issue Number 8.

2. The department has amended the above-stated rules as proposed.

3. The department has repealed the above-stated rule as proposed.

4. No comments or testimony were received.

/s/ G. Martin Tuttle
G. Martin Tuttle
Rule Reviewer

[s/ Douglas Mitchell
Douglas Mitchell

Deputy Director
Department of Commerce

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY

OF THE STATE OF MONTANA
In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 24.29.1433, 24.29.1534, and )
24.29.1538 pertaining to workers' )
compensation facility service rules )
and rates and conversion factors )

TO: All Concerned Persons

1. On April 14, 2017, the Department of Labor and Industry (department)
published MAR Notice No. 24-29-322 regarding the public hearing on the proposed
amendment of the above-stated rules, at page 399 of the 2017 Montana
Administrative Register, Issue No. 7.

2. On May 5, 2017, a public hearing was held on the proposed amendment
of the above-stated rules in Helena. No members of the public commented on the
proposed amendments at the public hearing, but members of the public commented
during the rule comment period.

3. The department has thoroughly considered the comments received. A
summary of the comments received and the department's responses are as follows:

COMMENT 1: A commenter asked the department to allow an ambulatory surgery
center to perform certain inpatient surgical procedures in an outpatient setting. The
commenter noted that some commercial insurance carriers are authorizing and
paying for some of the procedures to be performed in an outpatient setting. The
commenter provided a list of 20 procedure codes that it contends can be safely
performed in an outpatient setting, and asked for those procedures to be allowed by
department rule to be performed by an ambulatory surgical center.

RESPONSE 1: The department is constrained by the provisions of 39-71-704(2)(c),
MCA, to follow various standards adopted by the Centers for Medicare and Medicaid
Services (CMS), regardless of where those services are provided. CMS makes the
determination in those standards, based on its data, as to which surgical procedures
must be performed only in an inpatient setting, and which procedures may be
performed in either an inpatient setting or an outpatient setting. CMS, in its
procedure coding and relative value units, does not provide for any of the 20
procedures identified by the commenter to be performed in an outpatient setting.
The department therefore concludes that it does not have the discretion to modify
the rule as requested by the commenter.

COMMENT 2: A commenter expressed support for the proposed changes.

RESPONSE 2: The department appreciates all comments received during the
rulemaking process.
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4. The department has amended the above-stated rules exactly as proposed.

/sl MARK CADWALLADER /sl PAM BUCY
Mark Cadwallader Pam Bucy, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State May 30, 2017.

11-6/9/17 Montana Administrative Register



-786-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT,
ARM 24.101.413 renewal datesand ) ADOPTION, AND REPEAL
requirements, 24.117.201 procedural )

rules, 24.117.202 public participation )
rules, 24.117.301 definitions, )
24.117.402 fees, 24.117.403 )
prohibitions, 24.117.406 general )
licensing requirements, 24.117.409 )
bout approval, 24.117.412 fee )
abatement, 24.117.503 promoter, )
24.117.601 contest regulations, )
24.117.702 boxing contestants, )
24.117.703 female contestants, )
24.117.705 managers, 24.117.709 )
physical examination, 24.117.710 )
ringside health care professional )
requirements, 24.117.802 number )
and duration of rounds, 24.117.803 )
down, 24.117.805 fouls, 24.117.806 )
appeal of decisions of officials, )
24.117.810 hand wraps, 24.117.811 )
official boxing gloves, 24.117.812 )
mouthpiece, 24.117.815 ring-- )
equipment, 24.117.901 officials )
required, 24.117.903 judges, )
24.117.905 seconds/corners, )
24.117.909 referee, 24.117.2301 )
unprofessional conduct, the adoption )
of New Rules | and Il department )
representatives, and the repeal of )
ARM 24.117.404 contracts and )
penalties, 24.117.405 medical )
advisor, 24.117.602 tickets, )
24.117.706 elimination-type events, )
24.117.906 inspectors, and )
24.117.907 announcer )

TO: All Concerned Persons
1. On April 14, 2017, the Department of Labor and Industry (department)
published MAR Notice No. 24-117-32 regarding the public hearing on the proposed

amendment, adoption, and repeal of the above-stated rules, at page 404 of the 2017
Montana Administrative Register, Issue No. 7.
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2. On May 5, 2017, a public hearing was held on the proposed amendment,
adoption, and repeal of the above-stated rules in Helena. No comments were
received by the May 12, 2017, deadline.

3. The department has amended ARM 24.101.413, 24.117.201, 24.117.202,
24.117.301, 24.117.402, 24.117.403, 24.117.406, 24.117.409, 24.117.412,
24.117.503, 24.117.601, 24.117.702, 24.117.703, 24.117.705, 24.117.709,
24.117.710, 24.117.802, 24.117.803, 24.117.805, 24.117.806, 24.117.810,
24.117.811, 24.117.812, 24.117.815, 24.117.901, 24.117.903, 24.117.905,
24.117.909, and 24.117.2301 exactly as proposed.

4. The department has adopted new rules | (24.117.415) and Il (24.117.417)
exactly as proposed.

5. The department has repealed ARM 24.117.404, 24.117.405, 24.117.602,
24.117.706, 24.117.906, and 24.117.907 exactly as proposed.

/s DARCEE L. MOE /sl PAM BUCY
Darcee L. Moe Pam Bucy, Commissioner
Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State May 30, 2017.
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BEFORE THE BOARD OF OPTOMETRY
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 24.168.401 fees and )
24.168.2101 continuing education )

TO: All Concerned Persons

1. On February 17, 2017, the Board of Optometry (board) published MAR
Notice No. 24-168-42 regarding the public hearing on the proposed amendment of
the above-stated rules, at page 214 of the 2017 Montana Administrative Register,
Issue No. 4.

2. On March 10, 2017, a public hearing was held on the proposed
amendment of the above-stated rules in Helena. No comments were received by
the March 17, 2017, deadline.

3. The board has amended ARM 24.168.401 and 24.168.2101 exactly as
proposed.

BOARD OF OPTOMETRY
DOUG KIMBALL, O.D., PRESIDENT

/sl DARCEE L. MOE /sl PAM BUCY
Darcee L. Moe Pam Bucy, Commissioner
Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 38.5.1010 and 38.5.2102, )
pertaining to electric standards for )
utilities and ARM 38.5.2202 and )
38.5.2302 pertaining to pipeline )
safety )

TO: All Concerned Persons:

1. On December 9, 2016, the Department of Public Service Regulation
published MAR Notice No. 38-5-235 pertaining to the proposed amendment of the
above-stated rules at page 2321 of the 2016 Montana Administrative Register, Issue
Number 23.

2. The department received no comments or requests for hearing.

3. The department has amended the above-stated rules as proposed.

/sl JUSTIN KRASKE /s/ BRAD JOHNSON
Justin Kraske Brad Johnson
Rule Reviewer Chairman

Department of Public Service Regulation

Certified to the Secretary of State May 30, 2017.
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA
In the matter of the adoption of NEW NOTICE OF ADOPTION
RULES | through XII pertaining to
minimum filing requirements for rate
adjustments for taxes and fees

)
)
)
)

TO: All Concerned Persons:

1. On April 18, 2017, the Department of Public Service Regulation published
MAR Notice No. 38-5-236 pertaining to the public hearing on the proposed adoption
of the above-stated rules on page 332 of the 2017 Montana Administrative Register,
Issue Number 6. On May 12, 2017, the department published an amended notice of
proposed adoption of the above-stated rules at page 601 of the 2017 Montana
Administrative Register, Issue Number 9.

2. The department has adopted NEW RULES | (38.5.801), X (38.5.810), and
Xl (38.5.812) as proposed.

3. The department has adopted the following rules as proposed, but with the
following changes from the original proposal, new matter underlined, deleted matter
interlined:

NEW RULE 11 (38.5.802) ELECTRONIC INFORMATION — LETTER OF
TRANSMITTAL (1) and (2) remain the same.

(a) tlist the documents submitted with the filing;

(b) Sstate the names and addresses of those to whom copies of the rate
schedule have been mailed;

(c) linclude a brief description of the proposed changes in service or rate and
charge;

(d) Sstate the reasons for the proposed changes;

(e) Sstate the estimated number of customers whose cost of service will be
affected and annual amounts of either increases or decreases, or both, in cost of
service to such customers;

() Nname an employee of the utility who shall be responsible for answering
guestions concerning the application, or for referring inquiries to appropriate
members of the utility staff;

(g) Hinclude a clear statement of the relief requested;

(h) Hinclude a table or spreadsheet showing each rate affected by the rate
adjustment, including the rate as it currently exists, the incremental change due to
the tracker, the proposed total rate, and the portion of the rate attributable to tax; and

(i) Ppropose revised tariffs that would be affected by the rate adjustment,
including both clean and red-lined copies.

NEW RULE Ill (38.5.803) PRE-FILED TESTIMONY (1) The application
made under 69-3-308, MCA, by a utility shall include the pre-filed testimony of a
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witness or witnesses. If the testimony of more than one witness is presented, the

utility will identify one witness who is responsible for eertifying-by-affidavit—and-f
necessary-under-oath-at-hearing; the aceduraey-and completeness of the

statements and work papers contained in the filing.

NEW RULE 1V (38.5.804) EXPENSE AND REVENUE ADJUSTMENT
WORK PAPERS (1) remains the same.

(a) Fthe projected changes in taxes from the prior year,

(b) Fthe true-up of the prior year's actual revenue attributable to taxes versus
actual taxes; and

(c) Fthe extinguishment of deferred balances.

(2) through (2)(b) remain the same.

(c) rates authorized by other state utility commissions, to the extent that
Montana state and local taxes and fees are allocated to those jurisdictions; and

(d) remains the same.

NEW RULE V (38.5.805) JURISDICTIONAL FERC ALLOCATIONS FOR
TAXES (1) remains the same.

(a) Fthe utility shall disclose and explain the present allocation methodology
of the expense to retail and wholesale customers:;

(b) Fthe utility will identify in a table a list of all property which is subject to a
jurisdictional allocation between retail and wholesale customers by:

() EERC account planttype-andlocation;

(||) value in rate base, on an original cost less depreC|at|on baS|s and

) (iii) the total amount of tax expense for each FERC account property

listed.

(c) #if the taxing jurisdiction does not disclose or specifically identify the
amount of tax expense allocated or assessed to property by type, the utility will
disclose as such and will use an appropriate allocator consistent with prior
commission orders or with its own internal practice:;

(d) Fthe utility will indicate the last time it has filed at FERC a general rate
case or a case specific to a service offered under its open access transmission tariff,
and describe how tax expense was incorporated into its rate proposal and, if
specified, the FERC's final determination of rates:;

(e) Fthe utility will present information for allocation methodologies,
regardless of which is proposed or adopted for current use. These shall include at a
minimum:

(i) remains the same.

(i) a calculation of the usage of the assets subject to state and local taxes
and fees by retail customers and by wholesale customers, with an allocation of the
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associated tax expense to the wholesale and retail customers of the utility on a basis
consistent with that usage; employing:

A} atwelve-coincident-peak methodology.;-and

B)an-energy-and-demand-methodology-

(f) Fthe commission may request an additional study to allocate this expense
on another basis:; and

(g) Aa utility that does not collect any revenues under FERC tariffs will file a
statement certifying accordingly.

NEW RULE VI (38.5.806) JURISDICTIONAL ALLOCATIONS FOR TAXES

(1) For Montana state and local taxes and fees and for other states' taxes,
excluding income taxation, which are allocated to rates authorized by the
commission and by other state utility commissions:

(a) Fthe utility shall disclose and explain the allocation methodology of these
expenses to Montana customers and to customers of other states; and

(b) Fthe utility shall provide a statement including data for the last three years
and for the comlng year which:

@ (i) discloses the actual tax expense attributable to each jurisdiction under
the last approved allocation methodology of the commission; and

@i (i) provides an estimate of the amount of revenue attributable to these
taxes the utility had projected to earn based on the tax expense in rates of its last
general rate case filings in those jurisdictions, inflated or deflated by the projected
growth in sales volumes of units whose rates include tax-related expense.

(2) remains the same.

NEW RULE VIl (38.5.807) INCOME TAXATION (1) remains the same.
(2) Together with an appllcatlon for autematrc—adjustment—tereMentana—state

pith a change in rate

schedules flled pursuant to 69 3- 302 MCA the ut|I|ty shall
(a) through (c) remain the same.

NEW RULE VIII (38.5.808) ATTRIBUTION OF TAX TO PLANT

(1) Together with an application for an automatic rate adjustment for
Montana state and local taxes and fees under 69-3-308, MCA, a utility will
identify the an allocation of Montana state and local taxes and fees to plant by FERC
account.:
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(2) remains the same.

agg%ega{ed—resemble—eaeh—efehef—m—ﬁuﬂeuen—and—use The utllltv WI|| prowde FERC
account balances for plant for the previous two years as of the lien date used by the
Montana Department of Revenue for tax purposes.

NEW RULE 1X (38.5.809) VALUATION AND PROTESTS (1) A utility will file
the past five two years' tax valuations from the Montana Department of Revenue.

(4) and (5) remain the samé but are renumbered (2) and (3).

NEW RULE XI (38.5.811) TAXES EXCLUDED (1) A utility will disclose any
taxes or fees assessed by taxing jurisdictions within the state of Montana which are

not Montana state or local taxes or fees under the-statutery-definition-tncluded-within
69-3-308, MCA, including, but not necessarily limited to, tribal taxes.

4. The department has thoroughly considered the comments and testimony
received. A summary of the comments received and the department's responses
are as follows:

COMMENT NO. 1: A commenter provided general background information on the
level of taxation a public utility experiences, the methodology by which the Montana
Department of Revenue values utilities, and the legislative history of 69-3-308, MCA.
The commenter noted that the commission has not found it necessary to adopt rules
until now.

RESPONSE: The commission appreciates the commenter's view as to the
substance and history of tax policy in the State of Montana and its attendant
treatment in utility regulation. The commission now finds it necessary to adopt these
rules for several reasons. First, the commission's practice over the years has
demonstrated that it is difficult to timely gather information in the context of this
short-lived proceeding. Second, one utility's application raises questions that the
commission had not foreseen in the implementation of this law. Third, since the
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practice of implementing this statute has a substantial history, it is now prudent to
codify the practice of preparing certain work papers in rulemaking so that the form
and substance of these filings is not merely a matter of institutional memory.

COMMENT NO. 2: Two commenters provided the view that the rulemaking intends
to limit or nullify the statutory tax tracker.

RESPONSE: The commission disagrees. Nothing in the rulemaking prevents a
utility from using the statutory tax tracker and the rate schedules authorized pursuant
to it to recover the net change in Montana state and local taxes from its customers.

COMMENT NO. 3: One commenter expressed the view that it is generally
supportive of the rule, which should assist the commission in the timely compilation
of information in the tax tracker docket.

RESPONSE: The commission agrees with the comment.

COMMENT NO. 4: One commenter observes, relative to New Rule lll, that a person
may not testify to the accuracy of a matter unless he or she has personal knowledge
thereof, and that therefore a requirement for certifying the accuracy of an entire
application is not appropriate.

RESPONSE: The commission agrees with the comment and has modified New
Rule 11l accordingly.

COMMENT NO. 5: Two commenters note that New Rule IV(3) appears redundant
of statute.

RESPONSE: The commission agrees with the comment and has modified New
Rule 1V accordingly.

COMMENT NO. 6: Two commenters contend that New Rule IV requires information
about revenue attributable to the tax component of existing rates that may not be
available. One commenter argues this point generically. Another contends
specifically that because FERC cases are generally settled, rates do not specifically
identify any property tax component. The commenter contends that the legislature
did not grant the commission the authority to require an allocation of revenue, or to
restrict a utility's recovery of state and local taxes and fees.

RESPONSE: The commission believes this information is either available or
calculable. One commenter itself calculates, using an allocation adopted by the
commission in a prior tracker, an allocation of revenue attributable to the tax
component of FERC rates in the annual application it files pursuant to 69-3-308,
MCA. Merely because FERC rates may be a result of a settlement does not mean
that a reasonable allocation cannot be undertaken. If this were not the case, it
would mean that a utility could contend that because no revenue from other
jurisdictions' rates were precisely calculable, that the entirety of this expense
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category should fall upon Montana customers. The commission makes allocations
frequently in its regulatory practice, and one of the foundational statutory authorities
of the commission, which this rule implements, is the ability exercised under 69-3-
202(1), MCA, to prescribe the manner and form of a public utility's books and
records. Additionally, 69-3-201, MCA, requires that a utility's rates be just and
reasonable. The commission is not making a predetermination on an appropriate
allocation in this rulemaking, but 69-3-308, MCA, does not appear to have amended
the authority contained in 69-3-202(1) and 69-3-201, MCA, and there is no language
in 69-3-308, MCA, that requires a specific form for the allocation of tax expense and
revenue from the tax component of rates to various jurisdictions. The commission
agrees that the legislature did not provide for the commission to restrict a utility's
recovery of state and local taxes and fees. The rulemaking provides the necessary
information to ensure these taxes and fees, which are sometimes paid by both
wholesale and retail customers, or by customers in various states, or by customers
of both regulated and unregulated services, are not double-collected from
ratepayers.

COMMENT NO. 7: One commenter observes that New Rule V requires an
allocation methodology to reflect the effects of FERC-jurisdictional customers'
revenues and contends that the statute does not contemplate this information as
necessary. The commenter then observes that an order in an early property tax
tracker docket was used to develop an allocation methodology for this issue, before
again commenting that there is no need for this information.

RESPONSE: The commission partially agrees with the comments by the
commenter. The commenter itself concedes this issue has been necessary to
resolve in a proceeding held under the tax tracker before opining that there is no
need to consider this issue. The commission is not making a predetermination on
an appropriate allocation in this rulemaking. The commission agrees with the
commenter to the degree the commenter concedes this is inevitably an issue where
a property that is subject to tax is being paid for by two sets of customers with rates
set by two different regulators, in this instance FERC and the commission.
However, to simplify its consideration of various allocation methodologies, the
commission will modify New Rule V(1)(e)(ii) to reduce the number of methodologies
that must be presented in a rate filing.

COMMENT NO. 8: Two commenters note that New Rule V requires information that
may not be available. One contends specifically this is because the tax authority
does not appraise assets in locations, but centrally assesses a company based on
its unit value. It also contends the language is ambiguous, although it does not
identify which section, and again contends the requirements are inconsistent with
the legislature's mandated process.

RESPONSE: The commission partially agrees and has simplified the language of
New Rule V(1)(b), to reflect that plant can be tracked by FERC account rather than
by a particular location. The rule already acknowledges in (1)(c) that the tax
authority may not particularly assign value or expense to property with great
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specificity, in which case the rule permits an allocation consistent with the utility and
commission's past practice. An allocation, as stated in response to comment no. 7,
is necessary to resolve an over-collection or under-collection issue where a property
that is subject to tax is being paid for by two sets of customers with rates set by two
different regulators. The legislature did not provide any specific direction on how this
issue should be resolved, but for each tracker proceeding since the statute was
enacted this issue has been present. The commission is not making a
predetermination on an appropriate allocation in this rulemaking. The rule merely
codifies the extant practice and requires more refined reporting requirements relative
to the underlying plant and associated tax expense in question.

COMMENT NO. 9: A commenter contends that a simplified approach for New Rules
V and VI would be to identify multi-jurisdictional assets and its current allocation
methodologies, along with an explanation of a change from the prior year allocation.

RESPONSE: The commission partially agrees with the comment and has modified
New Rule V in the ways described in its response to comment no. 8. With respect to
New Rule VI, the commission also partially agrees and simplifies the requirements
associated with multi-jurisdictional assets, although it notes this issue is effectively
dealt with primarily in New Rule VIII, which has been modified more extensively to
make multi-jurisdictional assets' reporting more easily achieved. The commission is
not making a predetermination on an appropriate allocation in this rulemaking. To
the extent that the commission disagrees, it is because of a tacit assumption on the
part of commenter that any allocation methodology used in a prior rate case will
result in just and reasonable rates when applied on a forward basis, when the reality
is that these allocation methodologies sometimes do not attract a meaningful
amount of attention, and are sometimes settled in the context of a proceeding in 69-
3-302, MCA, while they could receive more precise and specific attention in the
context of a proceeding held under 69-3-308, MCA, notwithstanding the shorter
statutory deadline. At the same time, the commission would not intend to make
frequent changes in the context of such annual proceeding.

COMMENT NO. 10: A commenter disagrees that the commission has authority to
deny a utility a tax tracker adjustment based on the levels of revenues earned from
customers and rates in other jurisdictions.

RESPONSE: The commission is not making any predetermination of this kind here.
Such a decision would be reached only in a proceeding held pursuant to 69-3-308,
MCA. The commission notes generally that for allocations between the federal and
state jurisdictions, one utility already uses, and the commission approves, a
methodology that measures the revenue from the former jurisdiction’'s customers
and applies it to the expense which is being tracked to the latter. To the degree that
the commenter suggests this is not lawful, the commission disagrees and notes that
nothing in the law requires the commission to select only an expense allocation,
instead of a revenue-credit, approach to an issue where a property that is subject to
tax is being paid for by two sets of customers with rates set by two different
regulators.
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COMMENT NO. 11: A commenter suggests that because the Montana Department
of Revenue allocates a certain amount of corporate value to Montana, that Montana
customers, not other states' customers, should be paying this tax.

RESPONSE: The commission generally disagrees, although it is not making a
predetermination on an appropriate allocation in this rulemaking. The Montana
Department of Revenue has authority and is responsible for making an allocation of
unit value to a state. The commission does not suggest it has any authority to
change that. However, the commission has traditionally been responsible for
allocating those expenses to customers. Under traditional ratemaking principles,
certain utility property, such as a headquarters building located in the state of
Montana for a multi-jurisdictional utility, could be considered common plant because
it serves customers in multiple states in which it operates. That property would be
taxed by the Montana tax authority, but it does not necessarily follow that this tax
should be paid only by Montana customers. Section 69-3-308, MCA does not
appear to mandate a particular form of allocation to customers in Montana or
another jurisdiction. As discussed above, the enactment of House Bill 642 in 2003
did not amend 69-3-201 or 69-3-202, MCA, the just-and-reasonable rates and
books-and-records provisions, which the commission uses to make such allocations
in ratemaking proceedings. The commenter itself calculates, using an allocation
adopted by the commission in a prior tracker, an allocation of revenue attributable to
the tax component of FERC rates in the annual application it files pursuant to 69-3-
308, MCA. Section 69-3-308, MCA appears to make no distinction between the
FERC jurisdiction and another state jurisdiction for the purpose of making an
allocation, and indeed common plant and its associated expenses are typically
allocated between states. The commission is uncertain why that is not the case for
the purpose of one expense, namely state and local tax expense. The commission
will explore the matter in a future proceeding held under 69-3-308, MCA and the
information elicited by this rulemaking makes this potential determination possible.

COMMENT NO. 12: One commenter notes that New Rule VII(1) is appropriate and
consistent with existing commission practice on the deductibility of incremental
Montana state and local tax expense from income tax liability, which is to use the
statutory income tax rate to calculate effect on income tax. Another commenter
suggests that the commission either clarify this is the case, or explain the reason for
making the change if not. Commenters both observe that given this rule, it is
unclear why providing tax returns, which would show actual income taxes, would be
necessary because if the statutory rate is used, actual taxes are irrelevant.

RESPONSE: The commission agrees with the first commenter, and clarifies to the
latter that the language as written in (1) of the rule is consistent with the
commission's historic practice, and merely codifies it. The commission also agrees
with both commenters that it is not necessary to obtain income tax returns for the
purposes of 69-3-308, MCA, for the reasons stated by commenters. The
commission modifies the rule to delete the reference to that statute, and instead
makes this requirement applicable only to 69-3-302, MCA. It is appropriate in those
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cases to collect this information because controversies have frequently arisen as to
whether the commission should use actual or normalized income taxes for the
purpose of setting base rates, and unlike (1), the commission has not adopted a
clear rule on this practice.

COMMENT NO. 13: Two commenters raise concerns about the practicality of New
Rule VIII because they contend it requires the utility to account for plant in a way that
is not consistent with their extant practice. They also contend the rule is irrelevant
because the tax authority makes a company-wide and not plant-specific valuation,
and that it is unlawful because the legislature did not say taxes were excluded on the
basis of the plant's identity.

RESPONSE: The commission partially agrees with the comments and partially
disagrees with them. The commission agrees to the extent that the commenters
raise concerns about causing a new and burdensome system of classifying and
accounting for plant. It makes significant deletions to the rule, and instead adopts a
classification which is explicitly consistent with the FERC accounts that regulated
electric and gas utilities use to book plant. However, the information reporting
required by this rule is necessary to make an allocation of tax expense to particular
plant, regardless of whether or how the tax authority values it. This is because,
while the tax authority may not need or use that information tied to the FERC system
for its purposes, it is important and necessary to make an allocation of this expense
to particular plant for the purposes of the multi-jurisdictional allocations discussed in
New Rules V and VI, and for the concerns responded to in Comments 6 through 11.
The revisions to this rule require two years' data on this plant to ascertain how the
net change in tax is related to the net balances recorded in the FERC system. The
rolling collection of this information will allow the commission to make better
informed decisions on allocations when appropriate. The use of FERC accounts will
also allow the commission to track plant that is non-utility property and construction
work in progress, but the commission makes no predetermination in this rule that tax
expense associated with these or other accounts is properly excluded when using
the tracker provided for under 69-3-308, MCA.

COMMENT NO. 14: Two commenters both raise concerns about the relevance of
information required by New Rule IX to proceedings under 69-3-308, MCA. One
commenter suggests changes in valuation by the tax authority in prior years are
irrelevant to the tracker, and are available online in any case. Other tax authorities'
valuations are not relevant and changes to the Montana tax authority's methodology
are not relevant to the statutory command to track these taxes regardless,
commenters contend. One commenter does not seem to object to (4) and (5),
noting the information is provided, while another claims it is redundant of statute.

RESPONSE: The commission mostly agrees with these comments. It deletes the
sections of the rule that require a utility to provide other tax authorities' valuation and
to explain changes in the Montana tax authority methodology. It modifies the rule to
require only two years of valuation information, instead of five, because two years
will provide the year-on-year change that drives the incremental or decremental tax
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that is being tracked. The rule continues to require information to be filed about tax
protests. The statute is not clear where or how this information should be filed with
the commission, and the rule makes clear this is a filing requirement. In this respect
it is not an impermissible redundancy of the statute.

COMMENT NO. 15: One commenter opines that New Rule X is appropriate.
Another commenter disagrees that New Rule X is appropriate, and argues that the
legislature did not intend 69-3-308, MCA, to become a "mini-rate case." It observes
the commission allocates state and local taxes and fees in a rate case and that the
statute does not authorize the commission to change the allocation outside a rate
case.

RESPONSE: The commission agrees with the first commenter this rule is
appropriate, and disagrees with the second commenter. Nothing in the statute
requires the commission to adhere to a uniform percentage increase on all customer
classes when tax expense increases and is tracked pursuant to 69-3-308, MCA.
Indeed, if taxes increase due to generation or production asset investments used by
some customers, but not transmission and distribution assets used by all customers,
and it has been a substantial amount of time since a proceeding held under 69-3-
302, MCA, then it is possible that a uniform percentage increase on all customers
would have the effect of a distortive and inequitable rate increase on some
customers. Nothing in the statute requires the commission to allow this to occur
without investigation and modification, and nothing in the statute modifies the
requirement of 69-3-201, MCA, which this rule also implements, to ensure that rates
charged to all customers are not unjust or unreasonable.

COMMENT NO. 16: Two commenters argue that New Rule Xl is unclear about what
it means by taxes that are excluded. One commenter notes that the commission
has found that tribal taxes are not Montana state and local taxes and fees. It also
notes there is no statutory definition of Montana state and local taxes and fees, as
the rule appears to suggest.

RESPONSE: The commission mostly agrees with commenters. There is no
statutory definition of Montana state and local taxes and fees, and this reference has
been deleted. The rule is intended to be a reference to tribal taxes, which are not
imposed by the state sovereign or by a local government. The rule's language has
been amended accordingly. The commission believes both commenters are already
compliant with this rule, and the rule merely codifies existing practice, making clear
that such exclusions need to be stated and shown.

COMMENT NO. 17: One commenter contends New Rule XlI inappropriately applies
ARM 38.5.184 to the property tax tracker of 69-3-308, MCA.

RESPONSE: The commission disagrees. The rule clearly states that ARM
38.5.184 applies to filings made pursuant to 69-3-302, MCA. This rule would not
apply ARM 38.5.184 to filings made under 69-3-308, MCA.

11-6/9/17 Montana Administrative Register



-800-

COMMENT NO. 18: One commenter contends New Rule XlI(2) and (3) do not apply
to the tax tracker of 69-3-308, MCA, and are not necessary in this rulemaking.

RESPONSE: The commission disagrees. This rulemaking concerns filing
requirements for dockets where tax expense is at issue, including both 69-3-302,
MCA, and 69-3-308, MCA. Certain rules in this rulemaking are applicable to both,
and certain rules are applicable only to one, as referenced throughout the
rulemaking.

COMMENT NO. 19: Two commenters suggest that New Rule XII is inconsistent
with the legislature's goals for requirements of 69-3-308, MCA, which establish the
procedures for processing a tracker application. The commenters exhort the
commission to adhere to legislative intent.

RESPONSE: The commission disagrees and believes the intent of the legislature
was to direct the commission to consider any errors or omissions it might find,
pursuant to 69-3-308(2)(c), MCA. Neither the term "error" nor the term "omission”
were defined, and the commission reasons that requiring minimum information
requirements pursuant to this rulemaking will more clearly establish expectations to
what information is required, and, therefore, what an omission might constitute.
Since this rulemaking implements in its various rules the proceedings held under
both 69-3-302, MCA, and 69-3-308, MCA, it is necessary to clarify what the remedy
is for each, should a utility file an application that omits information required by this
rulemaking. The remedy for the former appropriately contours to ARM 38.5.184, on
deficient filings, and the remedy for the latter is a commission order within 45 days
as anticipated by the statutory deadline in 69-3-308, MCA.

/s JUSTIN KRASKE /s/ BRAD JOHNSON
Justin Kraske Brad Johnson
Rule Reviewer Chairman

Department of Public Service Regulation

Certified to the Secretary of State May 30, 2017.
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BEFORE THE SECRETARY OF STATE

OF THE STATE OF MONTANA
In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 44.14.301, 44.14.310, and )
44.14.312 pertaining to fees charged )
by the Records and Information )
Management Division )

TO: All Concerned Persons

1. On April 28, 2017, the Secretary of State published MAR Notice No. 44-2-
223 pertaining to the public hearing on the proposed amendment of the above-
stated rules at page 480 of the 2017 Montana Administrative Register, Issue
Number 8.

2. The Secretary of State has amended the above-stated rules as proposed.

3. No comments or testimony were received.

/s/_ JEFFREY M. HINDOIEN /sl COREY STAPLETON
Jeffrey M. Hindoien Corey Stapleton
Rule Reviewer Secretary of State

Dated this 30th day of May, 2017.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 1.2.104 pertaining to )
Administrative Rules Services Fees )

TO: All Concerned Persons

1. On April 28, 2017, the Secretary of State published MAR Notice No. 44-2-
224 pertaining to the public hearing on the proposed amendment of the above-
stated rule at page 483 of the 2017 Montana Administrative Register, Issue Number
8.

2. The Secretary of State has amended the above-stated rule as proposed.

3. No comments or testimony were received.

/s/_JEFFREY M. HINDOIEN /sl COREY STAPLETON
Jeffrey M. Hindoien Corey Stapleton
Rule Reviewer Secretary of State

Dated this 30th day of May, 2017.
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council
Administrative rule review is a function of interim committees and the
Environmental Quality Council (EQC). These interim committees and the EQC have
administrative rule review, program evaluation, and monitoring functions for the
following executive branch agencies and the entities attached to agencies for
administrative purposes.
Economic Affairs Interim Committee:
= Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
= Department of Livestock;
= Office of the State Auditor and Insurance Commissioner; and
= Office of Economic Development.
Education and Local Government Interim Committee:
= State Board of Education;
= Board of Public Education;
» Board of Regents of Higher Education; and
= Office of Public Instruction.
Children, Families, Health, and Human Services Interim Committee:
= Department of Public Health and Human Services.
Law and Justice Interim Committee:
= Department of Corrections; and
= Department of Justice.
Energy and Telecommunications Interim Committee:

= Department of Public Service Regulation.
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Revenue and Transportation Interim Committee:
» Department of Revenue; and
» Department of Transportation.
State Administration and Veterans' Affairs Interim Committee:
= Department of Administration;
» Department of Military Affairs; and
= Office of the Secretary of State.
Environmental Quality Council:
= Department of Environmental Quality;
» Department of Fish, Wildlife and Parks; and
» Department of Natural Resources and Conservation.

Water Policy Interim Committee (where the primary concern is the
quality or quantity of water):

= Department of Environmental Quality;
= Department of Fish, Wildlife and Parks; and
= Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to make
recommendations to an agency regarding the adoption, amendment, or repeal of a
rule or to request that the agency prepare a statement of the estimated economic
impact of a proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or directing an agency to adopt
or amend a rule, or a Joint Resolution recommending that an agency adopt, amend,
or repeal a rule.

The interim committees and the EQC welcome comments and invite
members of the public to appear before them or to send written statements in order
to bring to their attention any difficulties with the existing or proposed rules. The

mailing address is P.O. Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a looseleaf
compilation by department of all rules of state departments and
attached boards presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR or Register) is a soft
back, bound publication, issued twice-monthly, containing
notices of rules proposed by agencies, notices of rules adopted
by agencies, and interpretations of statutes and rules by the
Attorney General (Attorney General's Opinions) and agencies
(Declaratory Rulings) issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM Topical Index.

Subject Update the rule by checking the accumulative table and
the table of contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each number and

title which lists MCA section numbers and department
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of existing permanent
rules of those executive agencies that have been designated by the Montana
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through
March 31, 2017. This table includes those rules adopted during the period
December 31, 2016, through March 31, 2017, and any proposed rule action that was
pending during the past 6-month period. (A notice of adoption must be published
within six months of the published notice of the proposed rule.) This table does not
include the contents of this issue of the Montana Administrative Register (MAR or
Register).

To be current on proposed and adopted rulemaking, it is necessary to check the
ARM updated through March 31, 2017, this table, and the table of contents of this
issue of the Register.

This table indicates the department name, title number, rule numbers in ascending
order, catchphrase or the subject matter of the rule, and the page number at which
the action is published in either the 2016 or 2017 Montana Administrative Register.

To aid the user, the Accumulative Table includes rulemaking actions of such entities
as boards and commissions listed separately under their appropriate title number.

ADMINISTRATION, Department of, Title 2

New Rule Due Date of Annual Financial Statement for Escrow Licensee, p. 623

2.21.4002  and other rules - Equal Employment Opportunity - Nondiscrimination -
Harassment Prevention, p. 617, 1838, 130

2.59.104 and other rules - Semiannual Assessment - Retention of Bank
Records - Definitions - Change in Location - Application and Review
Procedures - State, County, and Municipal Issues for Banks, p. 1744,
2326

2.59.301 and other rules - Advertising - Standardized Forms and Procedures -
Annual Reporting Form for Consumer Loan Licensees - Transition of
Licenses to the NMLS, p. 1750, 2327

2.59.401 and other rules - Model Bylaws and Statutory Reference for Credit
Unions - Supervisory and Examination Fees - Limited Income Persons
- Corporate Credit Unions, p. 1738, 2325

2.59.701 and other rule - Application Procedure - Standardized Forms and
Procedures - Transition of Escrow Business Licensees to the NMLS,
p. 1879, 2410

2.59.1201 and other rule - Standardized Forms and Procedures - Transition of
Sales Finance Company Licensees to the NMLS, p. 1883, 2411

2.59.1506  and other rules - Definitions - Standardized Forms and Procedures -
Annual Reporting Form for Deferred Deposit Lending, p. 1886, 2412

2.59.1706 and other rules - Surety Bond — Table Funding — Application of
Financial Standards — Reporting Forms for Mortgage Servicers —
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Standardized Forms and Procedures of the Nationwide Mortgage
Licensing System — Clarification of Definition, p. 576

(State Banking Board)

2.60.203 and other rules - Closure or Relocation of Bank Branch - Certificate of
Authorization - Procedural Rules - Deposit Liability - Incorporation for
State-Chartered Banks, p. 260, 486

(Montana Lottery Commission)
2.63.1201 Prizes, p. 388

AGRICULTURE, Department of, Title 4

New Rules  Hemp Definitions - License Applications, p. 114, 283

4.4.306 Hail Insurance Program, p. 207, 437

4.5.206 and other rules - State Noxious Weed List, p. 2257, 185
4.10.201 and other rules - Pesticide Housekeeping Changes, p. 2261, 626
4.13.1001A Grain Fee Schedule, p. 2089, 131

STATE AUDITOR, Office of, Title 6

(Commissioner of Securities and Insurance)
New Rule and other rules - Annuity Mortality Tables — Determining Reserve
Liabilities, p. 1890, 2328

6.6.201 and other rules - Life Insurance Buyer's Guide, p. 1754, 2329
6.6.1906 and other rules - Comprehensive Health Care Association and Plan, p.
2026, 2413

6.6.4902 and other rules - Patient-Centered Medical Homes, p. 1895, 85

COMMERCE, Department of, Title 8

8.22.2702 and other rules - Board of Horse Racing, p. 2300, 132

8.94.3729  and other rule - Administration of the 2017 and 2018 Program Year
Federal Community Block Grant (CDBG) Program — Public Facilities
Projects — Affordable Housing Projects, p. 582

8.94.3817  Administration of the 2019 Biennium Treasure State Endowment
Program — Planning Grants, p. 580

8.111.303 and other rules - Financing Programs - Conditions of Financial
Assistance - Approved Lenders - Approved Servicers - Counseling
Requirements - Eligibility Requirements - Repayment of the Loan -
Definitions - Housing Credit Allocation Procedure - Lender and
Servicer Requirements and Limits - Loan Terms and Conditions -
Confidentiality and Disclosure of Information, p. 460
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EDUCATION, Title 10

(Board of Public Education)
10.57.101 and other rules - Educator Licensure, p. 1775, 2330
10.64.301  School Bus Requirements, p. 391

FISH, WILDLIFE AND PARKS, Department of, Title 12

New Rule Permits for Dog Training, p. 585
12.5.701 and other rules - Aquatic Invasive Species, p. 209, 438

(Fish and Wildlife Commission)

12.6.2215 Exotic Species Classification, p. 1501, 2335

12.11.501 and other rules - Recreational Use on Rivers in Montana, p. 2094, 1

12.11.501  and other rules - Flathead Lake, p. 118, 661

12.11.501 and other rule - Madison River, p. 121, 663

12.11.501  and other rules - Fort Peck Dredge Cuts - Fort Peck Reservoir, p. 124,
664

GOVERNOR, Office of, Title 14

14.6.101 and other rules - Implementation of the Sage-Grouse Stewardship Act,
p. 2359

ENVIRONMENTAL QUALITY, Department of, Title 17

17.30.660 Nutrient Standard Variances, p. 394, 470

17.50.403 and other rules - Definitions of Solid Waste Management - Landfarm
Facility Standards - Compost Standards and Definitions, p. 3, 285, 666

17.56.506 and other rules - Reporting of Confirmed Releases - Adoption by
Reference - Release Categorization, p. 2029, 186

(Board of Environmental Review)

17.24.645 and other rules - Ground and Surface Water Monitoring - Definitions -
Use and Classification Standards - Adoption by Reference, p. 2372,
602

17.38.104  and other rules - Public Water Supply Systems, p. 1900, 220

TRANSPORTATION, Department of, Title 18

18.8.1502 and other rules - Motor Carrier Services Safety Requirements, p. 588
18.9.101 and other rules - Motor Fuels Tax, p. 1317, 1849, 2417

CORRECTIONS, Department of, Title 20

New Rule Inmate Worker Savings Subaccount, p. 1623, 286
New Rule Inmate Trust Accounts, p. 1628, 294
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JUSTICE, Department of, Title 23

New Rule
23.16.101

and other rules - Ignition Interlock Devices, p. 2305, 2394

and other rules - Social Card Games Played for Prizes of Minimal
Value - Location Managers - Definitions - Transfer of Interest Among
Licensees - Transfer of Interest to New Owners - Application for
Operator License - Change in Managers, Officers, and Directors -
Card Game Tournaments - Large-Stakes Card Game Tournaments -
Video Gambling Machine Ticket Vouchers, p. 1914, 87

LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are listed in alphabetical order by
chapter following the department rules.

24.8.201
24.17.127

24.26.695
24.29.1433

24.29.1591

24.101.413

and other rules - Human Rights Matters, p. 1504, 91

and other rules - Prevailing Wage Rates for Public Works Projects, p.
2035, 93

Labor-Management Relations and Grievances, p. 187

and other rules - Workers' Compensation Facility Service Rules and
Rates and Conversion Factors, p. 399

Utilization and Treatment Guidelines for Workers' Compensation
Injuries, p. 1520, 2420

and other rules - Renewal Dates and Requirements - Procedural
Rules - Public Participation Rules - Definitions - Fees - Prohibitions -
General Licensing Requirements - Bout Approval - Fee Abatement -
Promoter - Contest Regulations - Boxing Contestants - Female
Contestants - Managers - Physical Examination - Ringside Health
Care Professional Requirements - Number and Duration of Rounds -
Down - Fouls - Appeal of Decisions of Officials - Hand Wraps - Official
Boxing Gloves - Mouthpiece - Ring--Equipment - Officials Required -
Judges - Seconds/Corners - Referee - Unprofessional Conduct -
Department Representatives - Contracts and Penalties - Medical
Advisor - Tickets - Elimination-Type Events - Inspectors — Announcer,
p. 404

(Board of Barbers and Cosmetologists)

24.121.301

11-6/9/17

and other rules - Definitions - Nonroutine Applications - Licensure by
Examination - Licensure by Credentialing With an Out-of-State
License - Licensure Equivalency for Professional Education -
Application for Postsecondary School Licensure - Inspection—School
Layout - School Curricula - Teacher-Training Curriculum - Teaching
Methodology Coursework - Salons/Booth Rental - Implements,
Instruments, Supplies, and Equipment - Anonymous Complaints, p.
2396, 221
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(Board of Clinical Laboratory Science Practitioners)

24.129.401 and other rules - Fees - Supervision - Minimum Standards for
Licensure - Military Training or Experience - Temporary Practice
Permits - Unprofessional Conduct - Nonroutine Applications, p. 2040,
299

(Board of Dentistry)
24.138.3227 Onsite Inspection of Facilities, p. 45, 223

(Board of Medical Examiners)

24.156.501 and other rules - Renewal Dates and Requirements - Definitions -
Medical Student's Supervision and Permitted Activities - Internship -
Fee Schedule - Revocation or Suspension Proceedings -
Unprofessional Conduct - Application for Licensure - Professional
Conduct and Standards of Professional Practice - Application for
Physician Assistant License - Supervision of Physician Assistant -
Chart Review - Continuing Education and Refresher Requirements -
Medical Direction - Application for Temporary Non-Disciplinary
Physician License - Application for Physician Licensure in Another
State Via Interstate Compact - Post-Graduates-Supervision and
Permitted Activities - Board Meetings - Medical Schools - Intern's
Scope of Practice - Residency - Resident's Scope of Practice -
Temporary License - Reinstatement - License Requirement -
Application for a Telemedicine License - Fees - Failure to Submit Fees
- Issuance of a Telemedicine License - Renewals - Effect of
Determination That Application for Telemedicine License Does Not
Meet Requirements - Sanctions - Obligation to Report to Board -
Board Policy - Maintaining NCPPA Certification, p. 49, 487

(Board of Nursing)
24.159.301 and other rule - Continuing Education, p. 2406, 604

(Board of Occupational Therapy Practice)
24.165.302 and other rules - Definitions - Fees - Continuing Education, p. 1523,
2422

(Board of Optometry)
24.168.401 and other rule - Fees - Continuing Education, p. 214

(Board of Ouitfitters)

24.171.408 and other rules - Outfitter Records - Safety and First Aid Provisions -
Watercraft Identification - Outfitter Qualifications - Successorship -
Fishing Outfitter Operations Plan - Operations Plans and Amendments
— Renewals, p. 428

(Board of Pharmacy)
24.174.1712 Prescription Drug Registry Fee, p. 264
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(Board of Plumbers)

24.180.2102 and other rules - Continuing Education Requirements - Board
Meetings - General Responsibilities - Investigation - Renewals -
Complaint Procedure, p. 1790, 189

(Board of Professional Engineers and Professional Land Surveyors)

24.101.413 and other rules - Renewal Dates and Requirements - Standards of
Responsible Charge - Fee Schedule - Branch Office - Teaching of
Advanced Engineering Subjects - Certificate of Authorization - Board-
Approved Curricula - Applications - Exhibits of Land Surveying -
Examination Procedures - Grant and Issue Licenses - License Seal -
Comity - Classification of Experience - Uniform Standards - Inactive
Status - Complaints - Teaching of Land Surveying Subjects -
Definitions - Direct Supervision - Application for Emeritus Status -
Renewals - Late Renewals, p. 1117, 2424

(Board of Psychologists)

24.189.401 and other rules - Fee Schedule - Application Procedures - Minimum
Standards - Work Samples—Examination - Temporary Permit - License
Preparation - Renewals - Complaint Procedure, p. 1348, 2337

(Board of Realty Regulation)

24.210.641 and other rules - Unprofessional Conduct - New Licensee Mandatory
Continuing Education — Salespersons - Course Provider — Continuing
Real Estate Education — Course Approval - Continuing Real Estate
Education — Instructor Approval - Renewals - New Licensee
Mandatory Continuing Education — Property Manager - Nonroutine
Applications - Trust Account Course Requirement - Application for
Determination of Equivalent Experience for Broker Licensing, p. 319

(Board of Speech-Language Pathologists and Audiologists)

24.222.502 and other rules - Speech-Language Pathologist and Audiologist
Licenses - Military Training or Experience - Licensure of Out-Of-State
Applicants - Examinations - Establishing the Practitioner-Patient
Relationship - Competence - Practice Limits - Maintenance and
Retention of Records - Continuing Education - Nonroutine Applications
- Board Standards and Policy - Applications for License -
Quialifications for Active Temporary License - Temporary Practice
Permits - Policy - Continuing Education Definitions - Renewals -
Complaint Procedure

(Board of Veterinary Medicine)

24.225.425 and other rules - Nonroutine Applications - Unprofessional Conduct -
Renewals, p. 1795, 191
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LIVESTOCK, Department of, Title 32

32.2.401

32.3.207

32.18.102

and other rules - Animal Health Division Fees - Definitions - Testing
Within the DSA - Brucellosis Tests to Be Reported, p. 267, 492

and other rules - Permits - Special Requirements for Sheep - Brands
and Earmarks, p. 2047, 2428

and other rules - Special Identification Marks — Age Tally Mark —
Numeral Mark — Placement of Digits, p. 592

(Board of Milk Control)

32.23.301

Licensee Assessments, p. 127, 304

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Oil and Gas Conservation)

New Rule

Notification of Application for Permit to Drill, p. 1531, 97

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

New Rules

New Rules

37.40.101

37.40.830
37.62.501

37.79.326

37.81.304
37.84.106

37.85.104

37.85.204
37.85.212

37.85.212

37.86.1005

37.86.1105
37.86.2205

Surveillance and Utilization Review Section (SURS) Program-Integrity
Activities to Prevent, Identify, and Recover Erroneous Medicaid
Payments as Outlined Under Federal or State Law, p. 71, 447
Creation and Administration of the Senior Farmers' Market Nutrition
Program (SFMNP), p. 271, 606

and other rule - Updating Direct Care Wage Effective Dates and
Reimbursement Dates Effective January 1, 2017, p. 2317, 193
Hospice Reimbursement, p. 81, 305

and other rules - Updating Child Support Enforcement Rules, p. 2104,
135

Healthy Montana Kids (HMK) Dental Benefit Program Procedures
Updates, p. 644

Maximum Big Sky Rx Premium Change, p. 1802, 2434

Addition of a Contact Lens Benefit to the HELP Plan Evidence of
Coverage Document, p. 641

and other rule - Updating Medicaid Fee Schedules With Medicare
Rates - Updating Effective Dates to July 1, 2016 and January 1, 2017,
p. 1924, 2431

Medicaid Cost Share, p. 2051, 100

and other rule - Adding a New Provider Called Mobile
Imaging/Portable X-Ray Provider Type - Reimbursement for State
Fiscal Year 2017, p. 1932, 2435

and other rules - Physician Program Updates, p. 647

Removal of Dental Orthodontia Service Lifetime Limits in Medicaid
Dental Services, p. 1373, 134

Revising Medicaid Outpatient Drug Reimbursement Amounts, p. 471
and other rule - Early and Periodic Screening, Diagnostic and
Treatment (EPSDT) Benefits, p. 654
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37.86.3503
37.86.4401

37.86.4412
37.87.1410

37.95.162

37.108.507

37.114.101

-813-

Inpatient Hospital Reimbursement, p. 1799, 2429

Clarifying the Definition of Severe Disabling Mental Iliness, p. 280, 668
and other rules - Collaborative Practice Drug Therapy Management, p.
475

and other rules - Promising Pregnancy Care Program, p. 595
Specifying the Location of Minimum Scheduled Face-To-Face
Contacts Within a Home and Community Environment, p. 217, 607
and other rules - Annual Training Requirements for Child Care
Facilities, p. 1649, 2102, 192

Healthcare Effectiveness Data and Information Set (HEDIS)
Measures, p. 328, 610

and other rules - Reporting and Control of Communicable Disease, p.
161, 343

PUBLIC SERVICE REGULATION, Department of, Title 38

New Rules

38.5.1010

Minimum Filing Requirements for Rate Adjustments for Taxes and
Fees, p. 332, 601

and other rules - Electric Standards for Utilities - Pipeline Safety, p.
2321

REVENUE, Department of, Title 42

42.2.705

42.12.105

42.12.132

42.18.122

42.20.660
42.21.113

Alternative Business Office Hours in Qualified County Offices -
Removing Pondera County, p. 182, 355

and other rules - Premises Suitability Requirements - Conditions for
Operating All Types of Alcoholic Beverage Licenses, p. 2117, 493
and other rules - Alcoholic Beverage Establishment Location
Managers - Compliance With Laws and Rules - Penalty Schedule -
Consumer Promotions - Contract Manufacturing, p. 2170, 346

and other rules - Property Reappraisal, p. 1805, 2339

and other rules - Agricultural Land Valuation, p. 1833, 2341

and other rules - Trended Depreciation Schedules for Valuing
Property, p. 1813, 2340

SECRETARY OF STATE, Office of, Title 44

1.2.102
1.2.104

1.2.104
1.2.419

44.2.204
44.14.301
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and other rule - Official Versions of the ARM and Register, p. 658
and other rule - Fees Charged by Administrative Rules Services, p.
1939, 2344

Administrative Rules Services Fees, p. 483

Scheduled Dates for the 2017 Montana Administrative Register, p.
1936, 2342

Access to Documents and Fees for Copies, p. 2055, 2436

and other rules - Fees Charged by the Records and Information
Management Division, p. 480
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(Commissioner of Political Practices)
44.12.204 Payment Threshold--Inflation Adjustment for Lobbyists, p. 2182, 101
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