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 BEFORE THE FISH AND WILDLIFE COMMISSION 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption of New 
Rule I and the amendment of ARM 
12.11.501 pertaining to limiting Tepee 
Lake to manually operated watercraft 

) 
) 
) 
) 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION AND 
AMENDMENT 
 

 
TO:  All Concerned Persons 

 
 1.  On January 5, 2021, at 2:00 p.m., the Fish and Wildlife Commission 
(commission) will hold a telephonic public hearing via ZOOM meeting platform to 
consider the proposed adoption and amendment of the above-stated rules.  
Because there currently exists a state of emergency in Montana due to the public 
health crisis by the novel coronavirus, COVID-19, there will be no in-person hearing.  
Interested parties may access the remote conferencing in the following way: 

 
(a)  Dial by telephone, 1-646-558-8656 
Meeting ID: 915 2053 0099 
Password: 347307 
 

 The hearing will begin with a brief introduction by staff to explain the use of 
the telephonic platform.  All participants will be muted except when it is their time to 
speak.   

 
2.  The commission will make reasonable accommodations for persons with 

disabilities who wish to participate in this rulemaking process or need an alternative 
accessible format of this notice.  If you require an accommodation, contact the 
department no later than 5:00 p.m. on December 31, 2020, to advise us of the 
nature of the accommodation that you need.  Please contact Kaedy Gangstad, 
Department of Fish, Wildlife and Parks, P.O. Box 200701, Helena, Montana, 59620-
0701; telephone (406) 444-4594; or e-mail kgangstad@mt.gov. 
 

3.  The rule as proposed to be adopted provides as follows: 
 
NEW RULE I  TEPEE LAKE  (1)  Tepee Lake is located in Flathead County.  
(2)  Tepee Lake is limited to manually operated watercraft. 

 
AUTH: 87-1-303, MCA 
IMP: 87-1-303, MCA 
 

4.  The rule as proposed to be amended provides as follows, new matter 
underlined, deleted matter interlined: 

 
 12.11.501  LIST OF WATER BODIES  The following is a list of specific 
regulations on bodies of water with the reference where the rules regarding those 
bodies of water are located: 
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 (1) through (109) remain the same. 
 (110)  Tepee Lake   [NEW RULE I] 
 (110) through (120) remain the same but are renumbered (111) through 
(121). 

 
AUTH: 87-1-301, 87-1-303, MCA 
IMP: 87-1-303, MCA 

 
REASON: At their November 18, 2020 meeting, the commission initiated rulemaking 
on a petition to limit Tepee Lake to manually operated watercraft.  The petition was 
submitted by Rachel Potter on behalf of co-petitioners Kurt Borge, Michael Borge, 
Marguerite Kaminiski, and Charles Potter. The commission also received a letter in 
support of the petition by the Montana Loon Society.   
 
The petition states that the lake is a 43-acre, shallow and fishless lake located in the 
North Fork of the Flathead.  The petition acknowledges that there have been no 
current or past motorized use on the lake, but that unless a rule is made, it is 
inevitable that eventually a motorboat or jet ski will be put on the lake.  The petition 
states that this would lead to loss of a rustic and quiet lake with loons and other 
wildlife, loss of a precious piece of North Fork heritage, loss of secure nesting 
habitat for the Common Loon, and loss of water quality, as the lake is shallow with 
no perennial surface inlet or outlet.  The petition describes both the human history 
and natural history of the lake. The petition states that as more and more people are 
flooding to the North Fork, it is only a matter of time before a motorboat or jet ski is 
put on the lake. The petition advocates for a rule to be implemented before a conflict 
occurs. 
  
The commission is proposing to amend ARM 12.11.501 and adopt NEW RULE I to 
limit Tepee Lake to manually powered watercraft pursuant to the petition.   
 
 5.  Concerned persons may submit their data, views, or arguments orally at 
the telephonic hearing.  Written data, views, or arguments may also be submitted to: 
Phil Kilbreath, Department of Fish, Wildlife and Parks Enforcement Division, P.O. 
Box 200701, Helena, Montana, 59620-0701; or e-mail pkilbreath@mt.gov, and must 
be received no later than January 8, 2021. 
 

6.  Kaedy Gangstad or another hearing officer appointed by the department 
has been designated to preside over and conduct the hearing. 

 
7.  The department maintains a list of interested persons who wish to receive 

notice of rulemaking actions proposed by the department or commission.  Persons 
who wish to have their name added to the list shall make a written request that 
includes the name and mailing address of the person to receive the notice and 
specifies the subject or subjects about which the person wishes to receive notice.  
Such written request may be mailed or delivered to: Fish, Wildlife and Parks, Legal 
Unit, P.O. Box 200701, 1420 East Sixth Avenue, Helena, MT 59620-0701, or may 
be emailed to kgangstad@mt.gov. 
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 8.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 
 

9.  With regard to the requirements of 2-4-111, MCA, the commission has 
determined that the adoption and amendment of the above-referenced rules will not 
significantly and directly impact small businesses. 

 
 
/s/  Rebecca Dockter   /s/  Shane Colton 
Rebecca Dockter    Shane Colton 
Rule Reviewer    Chair 
      Fish and Wildlife Commission 

   
Certified to the Secretary of State December 1, 2020. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
 OF THE STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 24.11.478 pertaining to 
unemployment insurance benefits 
related to the COVID-19 pandemic 

) 
) 
) 
) 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT 

 
TO:  All Concerned Persons 
 
 1.  On January 4, 2021, at 10:00 a.m., the Department of Labor and Industry 
(department) will hold a public hearing via remote conferencing to consider the 
proposed amendment of the above-stated rule.  Because there currently exists a 
state of emergency in Montana due to the public health crisis caused by the novel 
coronavirus, COVID-19, there will be no in-person hearing.  Interested parties may 
access the remote conferencing platform in the following ways: 
 a.  Join Zoom Meeting, https://mt-gov.zoom.us/j/93443621511 
Meeting ID:  934 4362 1511 
 OR 
 b.  Dial by telephone, +1 406 444 9999 or +1 646 558 8656,  
Meeting ID:  934 4362 1511 
 
 The hearing will begin with a brief introduction by department staff to explain 
the use of the videoconference and telephonic platform.  All participants will be 
muted except when it is their time to speak. 
 
 2.  The department will make reasonable accommodations for persons with 
disabilities who wish to participate in this public hearing or need an alternative 
accessible format of this notice.  If you require an accommodation, contact the 
department no later than 5:00 p.m., on December 28, 2020, to advise us of the 
nature of the accommodation that you need.  Please contact Boris Karasch, P.O. 
Box 8020, Helena, Montana 59604-8020; telephone (406) 444-4676; facsimile (406) 
444-2699; Montana Relay 711; or e-mail BKarasch2@mt.gov.  
 
 3.  The rule as proposed to be amended provides as follows, new matter 
underlined, deleted matter interlined: 
 
 24.11.478  COVID-19 CLAIMS FOR UNEMPLOYMENT INSURANCE 
BENEFITS FOR WEEKS OF UNEMPLOYMENT BEGINNING ON OR AFTER JULY 
12, 2020  (1) through (7) remain the same. 
 (8)  A claimant who is otherwise eligible for benefits pursuant to this rule is 
deemed to have fulfilled the waiting period as of the date the temporary layoff is 
effective. 
 (9) and (10) remain the same but are renumbered (8) and (9). 
  
 AUTH:  39-51-301, 39-51-302, MCA 
 IMP:     39-51-102, 39-51-301, 39-51-501, MCA 

https://mt-gov.zoom.us/j/93443621511
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Statement of reasonable necessity:  There is reasonable necessity to amend ARM 
24.11.478(8) by reinstating the traditional "waiting week" because it appears that 
Congress will not be enacting legislation that encourages states to continue to waive 
the waiting week as the economic effects of the COVID-19 pandemic continue to 
affect the Montana and national economy.  The waiver of the waiting week was 
instituted in light of section 2105 of the Coronavirus Aid, Relief, and Economic 
Security Act (CARES Act) and advice provided to the states by the U.S. Department 
of Labor.  Section 2105 of the CARES Act, by its terms, will not apply to weeks of 
unemployment that end on or after December 31, 2020.  Section 2105 of the 
CARES Act provides for full federal funding of unemployment insurance benefits 
provided when the waiting week has been waived.  In light of the pending loss of 
federal funding for a waived waiting week, and the decreasing likelihood of timely 
Congressional action to extend or supplement the CARES Act prior to December 31, 
2020, the department concludes that there is reasonable necessity to amend ARM 
24.11.478 to remove the waiver of the waiting week. 
 
 4.  Concerned persons may present their data, views, or arguments either 
orally or in writing at the hearing.  Written data, views, or arguments may also be 
submitted to Boris Karasch, Unemployment Insurance Division, P.O. Box 8020, 
Helena, MT 59604-8020; fax (406) 444-2699; or e-mail to BKarasch2@mt.gov and 
must be received no later than 5:00 p.m., on January 11, 2021. 
 
 5.  The department maintains a list of interested persons who wish to receive 
notices of rulemaking actions proposed by this agency.  Persons who wish to have 
their name added to the list shall make a written request, which includes the name 
and e-mail or mailing address of the person to receive notices, and specifies the 
particular subject matter or matters regarding which the person wishes to receive 
notices.  Such written request may be mailed or delivered to the Department of 
Labor and Industry, attention:  Office of Legal Services, Department of Labor and 
Industry, 1315 E. Lockey Avenue, P.O. Box 1728, Helena, Montana 59624-1728, 
faxed to the department at (406) 444-1394, or e-mailed to Laura.Ducolon@mt.gov, 
or may be made by completing a request form at any rules hearing held by the 
agency.  Please note that the above fax number and e-mail address are not to be 
used for asking questions about unemployment insurance claims or the application 
of unemployment compensation rules. 
 
 6.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 
 
 7.  Pursuant to 2-4-111, MCA, the department has determined that the rule 
changes proposed in this notice will not have a significant and direct impact upon 
small businesses. 
 
 8.  The department's Office of Administrative Hearings has been designated 
to preside over and conduct this hearing. 
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/s/ MARK CADWALLADER 
Mark Cadwallader 
Alternate Rule Reviewer 

/s/ BRENDA NORDLUND  
Brenda Nordlund, Acting Commissioner 
DEPARTMENT OF LABOR AND INDUSTRY 

 
 
 Certified to the Secretary of State December 1, 2020. 
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION 
OF THE STATE OF MONTANA 

 
In the matter of the amendment of 
ARM 38.5.2202 and 38.5.2302 
pertaining to pipeline safety 

) 
) 
) 
) 
) 
 

NOTICE OF PROPOSED 
AMENDMENT 
 
NO PUBLIC HEARING 
CONTEMPLATED 

TO:  All Concerned Persons 
 
1.  On January 13, 2021, the Department of Public Service Regulation 

proposes to amend the above-stated rules. 
 
2.  The Department of Public Service Regulation will make reasonable 

accommodations for persons with disabilities who wish to participate in this 
rulemaking process or need an alternative accessible format of this notice.  If you 
require an accommodation, contact the Department of Public Service Regulation no 
later than 5:00 p.m. on December 22, 2020, to advise us of the nature of the 
accommodation that you need.  Please contact Vicki LaFond-Smith, Department of 
Public Service Regulation, 1701 Prospect Avenue, P.O. Box 202601, Helena, MT, 
59620-2601; telephone (406) 444-6170; fax (406) 444-7618; TDD (406) 444-6199; 
or e-mail vicki.lafond-smith@mt.gov. 

 
3.  The rules as proposed to be amended provide as follows, new matter 

underlined, deleted matter interlined: 
 
 38.5.2202  INCORPORATION BY REFERENCE OF FEDERAL PIPELINE 
SAFETY REGULATIONS  (1)  The commission adopts and incorporates by 
reference the U.S. Department of Transportation (DOT) Pipeline Safety Regulations, 
Code of Federal Regulations (CFR), Title 49, chapter 1, subchapter D, parts 191, 
192, and 193, including all revisions and amendments enacted by DOT on or before 
October 30, 2019 2020.  A copy of the referenced regulations may be obtained from 
United States Department of Transportation, Office of Pipeline Safety, Western 
Region, 12300 West Dakota Avenue, Suite 110, Lakewood, Colorado 80228, or may 
be reviewed at the Public Service Commission Offices, 1701 Prospect Avenue, 
Helena, Montana 59620-2601. 
 
AUTH: 69-3-207, MCA 
IMP: 69-3-207, MCA 
 
 38.5.2302  INCORPORATION BY REFERENCE OF FEDERAL PIPELINE 
SAFETY REGULATIONS -- DRUG AND ALCOHOL TESTING AND PREVENTION 
PROGRAMS  (1)  Except as otherwise provided in this subchapter, the commission 
adopts and incorporates by reference the DOT Pipeline Safety Regulations, Drug 
and Alcohol Testing, 49 CFR 199, including all revisions and amendments enacted 
by DOT on or before October 30, 2019 2020.  A copy of the referenced CFRs is 
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available from the United States Department of Transportation, Office of Pipeline 
Safety, Western Region, 12300 West Dakota Avenue, Suite 110, Lakewood, 
Colorado 80228, or may be reviewed at the Public Service Commission Offices, 
1701 Prospect Avenue, Helena, Montana 59620-2601. 
 
AUTH: 69-3-207, MCA 
IMP: 69-3-207, MCA 
 
REASON: Amendment of ARM 38.5.2202 and 38.5.2302 (annual update) is 
necessary to allow the department to administer the most recent version of federal 
rules applicable in the department's administration of all federal aspects of 
Montana's pipeline safety programs.  A copy of the referenced regulations may be 
reviewed at the department's offices or are available online at 
https://www.phmsa.dot.gov/pipeline/annotated-regulations/49-cfr-199. 
 

4.  Concerned persons may submit their written data, views, or arguments to 
Legal Division, Department of Public Service Regulation, 1701 Prospect Avenue, 
P.O. Box 202601, Helena, MT 59620-2601; telephone (406) 444-6170; fax (406) 
444-7618; or e-mail vicki.lafond-smith@mt.gov and must be received no later than 
5:00 p.m., January 11, 2021. 
 
 5.  The Montana Consumer Counsel, 111 North Last Chance Gulch, Suite 1B, 
Helena, MT 59620-1703, telephone (406) 444-2771, is available and may be 
contacted to represent consumer interests in this matter. 
 
 6.  If persons who are directly affected by the proposed amendment wish to 
express their data, views, or arguments either orally or in writing at a public hearing, 
they must make written request for a hearing and submit this request along with any 
written comments to Vicki LaFond-Smith, Legal Division, Department of Public 
Service Regulation, 1701 Prospect Avenue, P.O. Box 202601, Helena, MT 59620-
2601, or e-mail vicki.lafond-smith@mt.gov to be received no later than 5:00 p.m., 
January 11, 2021. 
 
 7.  If the department receives requests for a public hearing on the proposed 
action from either 10 percent or 25, whichever is less, of the persons directly 
affected by the proposed action; from the appropriate administrative rule review 
committee of the Legislature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly affected, a hearing 
will be held at a later date.  Notice of the hearing will be published in the Montana 
Administrative Register.  Ten percent of those directly affected has been determined 
to be 2 entities based on the 27 entities affected. 
 
 8.  The department maintains a list of interested persons who wish to receive 
notices of rulemaking actions proposed by the department.  Persons who wish to 
have their name added to the list shall make a written request which includes the 
name, e-mail address, and mailing address of the person to receive notices and 
specifies that the person wishes to receive notices regarding: electric utilities, 
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providers, and suppliers; natural gas utilities, providers, and suppliers; 
telecommunications utilities and carriers; water and sewer utilities; common carrier 
pipelines; motor carriers; rail carriers; and/or administrative procedures.  Such 
written request may be mailed or delivered to the Department of Public Service 
Regulation, Legal Division, 1701 Prospect Avenue, P.O. Box 202601, Helena, MT 
59620-2601, faxed to Vicki LaFond-Smith at (406) 444-7618, e-mailed to 
vicki.lafond-smith@mt.gov, or may be made by completing a request form at any 
rules hearing held by the department.  
 
 9.  With regard to the requirements of 2-4-111, MCA, the department has 
determined that the amendment of the above-referenced rules will not significantly 
and directly impact small businesses. 
 
 10.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 
 
 
/s/  JUSTIN KRASKE                /s/  BOB LAKE    
Justin Kraske    Bob Lake 
Rule Reviewer    Chairman 
      Department of Public Service Regulation 

   
Certified to the Secretary of State December 1, 2020. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

 
In the matter of the repeal of ARM 
42.4.802 pertaining to tax credits for 
contributions to qualified education 
providers 

) 
) 
) 
) 

NOTICE OF PROPOSED REPEAL 
 
NO PUBLIC HEARING 
CONTEMPLATED 

 
TO:  All Concerned Persons 
 
1.  The Department of Revenue proposes to repeal the above-stated rule. 
 
2.  The Department of Revenue will make reasonable accommodations for 

persons with disabilities who wish to participate in this rulemaking process or need 
an alternative accessible format of this notice.  If you require an accommodation, 
contact the department no later 5:00 p.m. on December 18, 2020, to advise us of the 
nature of the accommodation you need.  Please contact Todd Olson, Department of 
Revenue, Director's Office, P.O. Box 7701, Helena, Montana 59604-7701; telephone 
(406) 444-7905; fax (406) 444-3696; or e-mail todd.olson@mt.gov. 

 
3.  The department proposes to repeal the following rule: 

 
42.4.802  QUALIFIED EDUCATION PROVIDER 
 
AUTH:  15-1-201, 15-30-3114, MCA 
IMP:  Montana Constitution, Art. V, Section 11, Montana Constitution, Art. X, 

Section 6, 15-30-3101, MCA 
 
REASONABLE NECESSITY:  The department adopted ARM 42.4.802 under 

MAR Notice No. 42-2-939, effective December 25, 2015, to clarify who was entitled 
to a school scholarship under the educational improvement program, as limited by 
the Montana Constitution.  The United States Supreme Court recently held that the 
application of the Montana Constitution's "no-aid" provision to a state program 
providing tuition assistance to parents who send their children to private schools 
discriminated against religious schools and the families whose children attend or 
hope to attend them in violation of the Free Exercise Clause.  As a result of this 
decision, the department must repeal the rule. 

 
4.  Concerned persons may submit their data, views, or arguments 

concerning the proposed action in writing to Todd Olson, Department of Revenue, 
Director's Office, P.O. Box 7701, Helena, Montana 59604-7701; telephone (406) 
444-7905; fax (406) 444-3696; or e-mail todd.olson@mt.gov and must be received 
no later than 5:00 p.m., January 11, 2021. 

 
5.  If persons who are directly affected by the proposed action wish to express 

their data, views, or arguments orally or in writing at a public hearing, they must 
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make written request for a hearing and submit this request along with any written 
comments to the person named in #4 no later than 5:00 p.m., January 11, 2021. 

 
6.  If the agency receives requests for a public hearing on the proposed action 

from either 10 percent or 25, whichever is less, of the persons directly affected by 
the proposed action; from the appropriate administrative rule review committee of 
the Legislature; from a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, a hearing will be held 
at a later date.  Notice of the hearing will be published in the Montana Administrative 
Register.  The number of hearing requests necessary for the department to conduct 
a public hearing is 17, which is approximately 10 percent of the number of taxpayers 
who applied for the tax credit in each of the first two years of the program's 
availability. 

 
7.  The department maintains a list of interested persons who wish to receive 

notices of rulemaking actions proposed by this agency.  Persons who wish to have 
their name added to the list shall make a written request that includes the name,  
e-mail, and mailing address of the person to receive notices and specifies for which 
program the person wishes to receive notices.  Notices will be sent by e-mail unless 
a different mailing preference is noted in the request.  Such written request may be 
mailed or emailed to the contact person in #4. 

 
8.  An electronic copy of this notice is available through the Secretary of 

State's web site at sosmt.gov/arm/register. 
 
9.  With regard to the requirements of 2-4-111, MCA, the department has 

determined that the repeal of the above-referenced rule will not significantly and 
directly impact small businesses. 
 
 
/s/ Todd Olson    /s/ Gene Walborn     
Todd Olson     Gene Walborn 
Rule Reviewer    Director of Revenue 

 
Certified to the Secretary of State December 1, 2020. 
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 BEFORE THE DEPARTMENT OF ADMINISTRATION 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption of New 
Rule I pertaining to next generation 
9-1-1 technology standards and baseline 
principles 

) 
) 
) 
) 

NOTICE OF ADOPTION 
 
 

 
TO:  All Concerned Persons 

 
1.  On September 25, 2020, the Department of Administration published MAR 

Notice No. 2-13-605 pertaining to the public hearing on the proposed adoption of the 
above-stated rule at page 1719 of the 2020 Montana Administrative Register, Issue 
Number 18.  On October 23, 2020, the department published an amended notice of 
adoption on page 1857 of the 2020 Montana Administrative Register, Issue Number 
20. 

 
2.  No comments or testimony were received. 
 
3.  The department has adopted the following rule as proposed: New Rule I 

(2.13.210). 
 
 
 
By: /s/ John Lewis  By: /s/ Don Harris  
 John Lewis, Director Don Harris, Rule Reviewer 
 Department of Administration Department of Administration 
 
 
Certified to the Secretary of State December 1, 2020. 
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 BEFORE THE DEPARTMENT OF TRANSPORTATION 
 OF THE STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 18.15.101, 18.15.102, 
18.15.119, 18.15.127, 18.15.128, 
18.15.401, 18.15.408, 18.15.409, 
18.15.602, 18.15.603, 18.15.612, 
18.15.802, and 18.15.804 and the 
repeal of ARM 18.15.120 and 
18.15.604 pertaining to Motor Fuels 
tax 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF AMENDMENT AND 
REPEAL 
 

 
TO:  All Concerned Persons 

 
1.  On October 9, 2020, the Department of Transportation published MAR 

Notice No. 18-183 pertaining to the proposed amendment and repeal of the above-
stated rules at page 1795 of the 2020 Montana Administrative Register, Issue 
Number 19. 
 

2.  The department has amended and repealed the above-stated rules as 
proposed. 
 

3.  No comments or testimony were received. 
 
 
/s/  Valerie A. Balukas   Michael T. Tooley    
Valerie A. Balukas    Michael T. Tooley 
Alternate Rule Reviewer   Director 
      Department of Transportation 
 

Certified to the Secretary of State December 1, 2020. 
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BEFORE THE BOARD OF LAND COMMISSIONERS AND 
THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION OF THE STATE OF MONTANA 
 
In the matter of the amendment of ARM 
36.11.402 through 36.11.404, 36.11.411, 
36.11.421, 36.11.423, 36.11.425, 36.11.426, 
36.11.427, 36.11.428, 36.11.432, 36.11.436, 
36.11.444, 36.11.447, and 36.11.450, and the 
repeal of ARM 36.11.429, 36.11.430, 
36.11.431, 36.11.433, 36.11.434, 36.11.435, 
36.11.437 through 36.11.442, and 36.11.451 
through 36.11.456 regarding the management 
of state forested trust lands  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF AMENDMENT 
AND REPEAL  

 
To: All Concerned Persons 

 
1.  On June 26, 2020, the Department of Natural Resources and 

Conservation (department) published MAR Notice No. 36-22-203 pertaining to the 
public hearing on the proposed amendment and repeal of the above-stated rules at 
page 1046 of the 2020 Montana Administrative Register, Issue Number 12. 

 
2.  The department has amended the following rules as proposed: ARM 

36.11.402, 36.11.404, 36.11.423, 36.11.426, 36.11.427, 36.11.428, 36.11.436, 
36.11.444, 36.11.447, and 36.11.450. 

 
3.  The department has repealed the following rules as proposed: ARM 

36.11.429, 36.11.430, 36.11.431, 36.11.433, 36.11.434, 36.11.435, 36.11.437 
through 36.11.442, and 36.11.451 through 36.11.456. 

 
4.  The department has amended the following rules as proposed, but with 

the following changes from the original proposal, new matter underlined, deleted 
matter interlined:  

 
36.11.403  DEFINITIONS  Unless the context otherwise requires, the words 

defined shall have the following meaning when found in these rules:  
(1) through (10) remain as proposed.  
(11)  "Biological infestation" means any situation where animals, insects, or 

diseases are present in sufficient amounts to threaten mortality to 25 percent or 
more of the standing live trees at the stand level. 

(12) through (29) remain as proposed. 
(30)  "Fire or other damage" means damage to the trees by fire or other 

natural agents that cause the tree to die threaten mortality or cause tree damage. 
(31) through (47) remain as proposed. 
(48)  "Minimum asking price" means the lowest purchase price per unit 

volume of wood the department will accept on a timber sale.  
(49) through (69) remain as proposed.  
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(70)  "Riparian rea" means greens zones associated with lakes, reservoirs, 
estuaries, potholes, springs, bogs, fens, wet meadows, and ephemeral, intermittent, 
or perennial streams. The riparian/wetland zone occurs between the upland or 
terrestrial zone and the aquatic or deep water zone.  

(70) through (107) remain as proposed but are renumbered (71) through 
(108). 

(109)  "Windthrow" means trees blown to the ground or damaged by wind. 
(109) remains as proposed but is renumbered (110). 
 
36.11.411  BIODIVERSITY - SNAGS AND SNAG RECRUITS  (1) remains as 

proposed. 
(a)  on all habitat type groups, in all timber harvest units post-harvest, the 

department shall retain an average of approximately two snags and two snag 
recruits over 21 inches DBH, per acre;  

(b) through (e) remain as proposed. 
 
36.11.421  ROAD MANAGEMENT  (1) through (11) remain as proposed. 
(12)  The department shall assess road maintenance needs by inspecting 

conditions on both open and restricted roads as determined by the inventory 
schedule described in the department HCP. The department shall then prioritize 
maintenance operations considering the results of the inspections and the resource 
value in the watershed as determined by the department HCP. 

(13) and (14) remain as proposed. 
 

 36.11.425  WATERSHED MANAGEMENT – STREAMSIDE MANAGEMENT 
ZONES, EQUIPMENT RESTRICTION ZONES AND RIPARIAN MANAGEMENT 
ZONE  (1) through (4) remain as proposed. 

(5)  The department shall establish an RMZ when timber harvests are 
proposed adjacent to all class 1 streams or lakes, which will, which includes the 
minimum width of the SMZ required under ARM 36.11.302, when timber harvests 
are proposed on sites adjacent to fish bearing streams and lakes and on HCP 
covered lands adjacent to all Class I streams or lakes, which will:  

(a)  have a minimum width equal to the 100-year site index tree height, or 80 
feet, whichever is greater; 

(b) remains as proposed. 
(c)  maintain a 50-foot wide no-harvest buffer within Class I 1 RMZs, which: 
(i) remains as proposed 
(ii)  within the 50-foot wide no-harvest buffer, it may be necessary to allow 

corridors associated with cable logging systems to fully suspend logs across 
streams; and 

(iii)  in these situations, the minimum corridor spacing will be 150 feet with no 
more than 15 percent of the 50-foot wide no-harvest buffer affected; 

(d) through (f) remain as proposed. 
(6)  The department will extend RMZs on HCP lands in situations where 

channel migration is likely to influence riparian functions that are potentially affected 
by timber harvests by: 

(a) through (a)(ii) remain as proposed. 
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(iii)  the 50-foot no-harvest buffer will not be extended on a Type 1 CMZ; 
(b) remains as proposed.  
(i)  on a Type 2 CMZ the normal 50-foot RMZ no-harvest buffer is extended to 

include the entire flood prone area plus an additional 50 feet within the RMZ; 
(ii) remains as proposed.  
(iii)  the delineation of the normal RMZ, including the additional 50-foot no-

harvest buffer, will begin at the edge of the flood prone width; and 
(iv) through (7) remain as proposed.  
(8)  Allowances for harvest within the no-harvest portion of Class I 1 RMZs 

buffers shall include: 
(a) and (b) remain as proposed.  
(c)  the salvage harvest of dead or downed trees which may exceed the 

normal 50 percent retention requirement in that portion of the RMZ outside of the 50-
foot no-harvest buffer in areas within an RMZ that have been subjected to windthrow 
and/or severe or stand-replacement fires, but: 

(i) remains as proposed. 
(ii)  no salvage harvest of fire-killed trees will occur within the 50-foot no-

harvest buffer;  
(iii) through (d)(i) remain as proposed.  
(ii)  a 50-foot wide no-harvest buffer will not be required in these situations; 

and 
(iii) and (9) remain as proposed. 
 
36.11.432  GRIZZLY BEAR MANAGEMENT AND PROGRAMMATIC RULES  
(1) through (4)(g)(vi) remain as proposed. 
(vii)  the department will minimize the duration of administrative low intensity 

forest management activities near security zones to the extent practicable; 
(viii) through (7) remain as proposed. 
 
5.  The department has thoroughly considered the comments and testimony 

received. A summary of the comments received, and the department's responses 
are as follows: 

 
Comment 1: A number of commenters recommended that the department 

limit administrative rulemaking to only those required by statutory changes. The 
commenters further recommended future rulemaking efforts be broken up so that the 
full detail on the many changes can be thoroughly discussed. Commenters 
expressed concern over expanding the HCP to the entirety of the department's land 
base. Commenters suggested stakeholder engagement before implementing the 
rule changes. Commenters suggested delaying a full-scale adoption of the proposed 
changes because it is difficult to make a fully informed decision on what the changes 
will mean with only part of the information available. Commenters further expressed 
concern that the proposed changes could also result in an increase in department 
FTEs to implement, lower grazing permit revenues, and add further constraints on 
timber management. 
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 Response to Comment 1: In winter 2019, the department Forest Management 
Bureau (bureau) planning team was directed by the bureau chief with 
comprehensively evaluating the existing administrative rules for necessary revisions. 
To ensure a thorough review, the planning team carefully examined the entire State 
Forest Land management subchapter. More specifically, the planning team reviewed 
all portions of the administrative rule, including: definitions that were out of date or 
inconsistent with other plans; definitions needed to address new science; or required 
revision to help field staff effectively implement and interpret important measures 
needed to ensure legally defensible project implementation on state trust lands. In 
conjunction with this review, and as periodically required for all state agencies, the 
decision was made to incorporate all applicable commitments of the Forest 
Management Habitat Conservation Plan (HCP) into rule for clarity, efficiency, and 
consistency; and to replace ARM 36.11.470, adopted in 2012, which served to 
implement the HCP in whole by reference. In January 2020, the fully revised draft 
rule was provided to all forest management program (program) personnel to review 
for accuracy, clarity, and implementation feasibility. All comments were addressed in 
conjunction with communication with managers, field foresters, and resources 
specialists. Minor revisions to the administrative rules had been completed several 
times since the original adoption in 2003 to address statutory changes in timber 
permit allowances; adoption of the HCP in 2012; an HCP settlement agreement to 
comply with a federal court order, and to clarify the legal implementation 
requirements associated with conservation easements tied to many acres of land 
recently acquired by the department (ARM 36.11.471). Additionally, since the 
original rules were adopted in 2003, the department acquired approximately 100,000 
acres of forest land; the gray wolf and bald eagle were removed from the federal list 
of threatened and endangered species; and recent legislation was passed that 
effectively repealed the timber conservation license process (ARM 36.11.451 
through 36.11.456) further underscoring the need to revise the current administrative 
rules. The following reasons answer why the bureau has chosen to embark on such 
a large, comprehensive revision of the forest management administrative rules at 
this time, rather than conducting rulemaking under several smaller processes.  
 
First, the Montana Administrative Procedure Act (MAPA) process is an important, 
involved programmatic endeavor that typically requires three to six months to 
complete. While it may seem that it would be beneficial to break up the process into 
smaller segments, it would undoubtedly require considerably more time and 
resources to complete - possibly up to two additional years. Scaling back 
considerably on the scope of the administrative rule revisions at this juncture would 
likely result in the loss of at least six months of work, and a restart of this process, 
given the maximum six-month timeframe required by MAPA to complete.  
 
Second, during the time expended on additional rulemaking under a piecemeal 
approach, inconsistencies, and project implementation and analysis inefficiencies 
would persist unnecessarily. Further, a piecemeal approach would not address 
operational inconsistencies and possible program legal vulnerabilities right now and 
could potentially maintain disarray in the department's forest management guiding 
policy for some time.  
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Third, the analysis work is complete. The proposed rule revisions, with a few 
exceptions, represent the culmination of ten years of staff investment, negotiation, 
environmental analysis (EA), and public involvement associated with the 2012 HCP 
and 2018 amendment, and codifying this work in rule is the final step. Further, the 
vast majority of the proposed changes have been implemented in the program in 
practice since 2012 under the HCP as required under the "rule-by-reference," ARM 
36.11.470. All the corresponding Montana Environmental Policy Act (MEPA) 
decisions, National Environmental Policy Act (NEPA) decisions, Biological Opinions 
(BiOps), and court-ordered settlement agreement are a part of the public record and 
are available upon request. From the onset of the rulemaking process the planning 
team recognized that the number and scope of proposed revisions may appear 
daunting to reviewers, and we are sympathetic to that fact. While large and ungainly 
to those largely unfamiliar with the content of the HCP, the planning team believes 
finalizing these administrative rules is necessary to ensure the viability and 
defensibility of the program. The department believes the most appropriate and 
responsible action to take is to make all known and necessary revisions now in this 
important comprehensive process. It makes little sense to omit some administrative 
rules to be addressed at another time, when all proposed revisions are both known 
and warranted at this time, and when the vast majority of work has been completed 
to finalize the process. 
 
 Comment 2: A commenter noted that to incorporate the entire HCP into rule 
seems overly complicated. Please explain why the department rules cannot simply 
adopt the HCP requirements by reference, as, for example, Montana Department of 
Environmental Quality (DEQ) does with the numeric water quality standards.  
 
 Response to Comment 2: In 2012, the department adopted the HCP by 
reference under ARM 36.11.470 to provide clarity as to what rules and policies 
should be applied if conflict arose. This rule was always meant to be a short-term 
solution to adopting the HCP conservation strategies into rule for long-term 
assurances, programmatic consistency, effective and efficient implementation, 
monitoring, and reporting. See also Response to Comment 1.  
 
 Comment 3: A commenter is concerned about expanding many HCP 
requirements to other State Trust Lands. The rationale for this is to make things 
easier on department foresters, who currently have to implement two sets of 
streamside protections. This explanation is lacking for several reasons. Currently it is 
only department foresters in specific geographic areas that have to deal with two 
sets of requirements. Many just work with one set or the other. 
 
 Response to Comment 3: Foresters on the Stillwater Unit, Swan Unit, and 
Clearwater Unit can have up to four or more sets of requirements and monitoring to 
incorporate due to blocked vs. scattered lands requirements; the presence of some 
manageable non-HCP lands, and various conservation easements. Many of our core 
timberlands occur on these units. While consistent implementation for field staff is 
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one benefit of adopting the proposed rules, additional benefits include consistent 
program direction in the form of implementation manuals, training materials, 
monitoring, and reporting which provides measurable program efficiencies, stability, 
and defensibility. 
 
 Comment 4: A commenter believes it is important that all department 
foresters be well versed in state Streamside Management Zone (SMZ) 
requirements, as this is what is being implemented all across the state on other 
ownerships, and the department is charged with enforcement of these regulations. 
There is concern if these rules are adopted, institutional knowledge of the SMZ law 
at the department will diminish.  
 
 Response to Comment 4: The department adopted the State Forest Land 
Management Plan (SFLMP) in 1996 and the HCP in 2012, which committed the 
department to some measures beyond the strict adherence to the SMZ law. The 
department also owns and manages lands with a growing number of conservation 
easements attached to the deeds, which legally mandate the department to 
implement measures that vary from strict application of SMZ law. That said, SMZ 
law is the foundation for department Riparian Management Zone (RMZ) strategy 
developed under the HCP and provides the prescriptive baseline for tree retention 
requirements and prohibitions such as equipment operations, road construction, 
burning, and clear cutting. SMZ law will continue to be adopted under ARM 
36.11.301 through 36.11.313 and implemented on every trust land timber sale. As a 
result, knowledge of SMZ law and its application are not expected to diminish. 
 
 Comment 5: A commenter noted that extending HCP riparian restrictions on 
all state trust forest lands provides more restriction; however, it is not clear that this 
financial impact has been quantified. The commenter also noted that it is unlikely 
that this restriction was incorporated into the recently updated sustainable yield 
calculation (SYC) for trust lands. 
  
 Response to Comment 5: The 2020 SYC had approximately 750,000 acres of 
commercial forest land available for harvest before constraints were applied. This 
includes both classified forest and non-forest lands. Approximately 630,000 of these 
acres, or 84 percent, have been managed under the proposed administrative rule 
revisions for the past ten years, equating to approximately 85 percent of the 
sustainable yield for this same ten-year period. Application of the proposed rules to 
lands outside of the current HCP project area would result in approximately 1,977 
acres of managed RMZ. Further, the proposed rules were modeled as constraints in 
the 2020 SYC. This set of constraints, and the addition of approximately 14,000 
additional acquired lands, (representing 1.9 percent of the 750,000 commercial 
timber base) resulted in a 17 percent increase in the annual sustainable year, further 
supporting that no further economic impact would result to trust beneficiaries as a 
result of adopting the proposed rules. This RMZ analysis is contained in the 
environmental assessment (EA) for the proposed rules. The department has 
provided numerous economic assessments pertaining to the cost and feasibility of 
implementing constraints on the department state trust lands. The HCP Final 
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Environmental Impact Statement (FEIS) analysis and subsequent SYC conducted in 
2011 addressed and disclosed the cost of implementing the strategies. The most 
recent SYC provides one of the best stepwise analyses of the cumulative reduction 
of volume the various program constraints represent across both HCP and non-HCP 
covered commercial forest lands. These analyses can be found on the department 
website and are available upon request.  
 
 Comment 6: A commenter appreciates the opportunity to comment and 
praised the department for its excellent management of forested land for the benefit 
of the trust. The commenter feels strongly that the department should not "de-
couple" trust lands from the SMZ law, without very good reason. 
 
 Response to Comment 6: The department thanks the commenter and 
appreciates recognition of its work in forest management. The department is by no 
means "de-coupling" trust lands from SMZ law. SMZ law remains the foundation of 
the riparian timber harvest conservation strategy in the HCP and is the primary 
regulatory policy on all streams on state trust lands. SMZ law remains in ARM 
36.11.301 through 36.11.313 and will continue to be implemented on all state trust 
land timber sales. However, by adopting the SFLMP, the HCP and acquiring 
numerous new forested lands with attached conservation easements, the 
department has further legal obligations pertaining to timber management within 
riparian habitats. The department believes that having these administrative rules in 
place will greatly aid the consistent, effective, and efficient analysis and 
implementation of forest management activities on state trust lands. The HCP 
clarifies the department's obligations under the Endangered Species Act (ESA) and 
provides forest management certainty into the future. Further, trust beneficiaries 
have recently realized considerable sustainable volume increases associated with 
new land acquisitions containing conservation easements. The department believes 
these are important realities to consider when evaluating what is in the best interest 
of trust beneficiaries. 

 
Comment 7: Several commenters expressed concern about revisions to the 

definitions and administrative rules regarding grizzly bear management, including:  
1) asking why the grizzly bear management unit (BMU) definition was removed; 2) 
inquiring why the grizzly bear management unit subunit was removed; and 3) 
observing that including terms in the definitions is confusing, duplicative and has the 
potential to conflict with other sections of the rules. 

 
Response to Comment 7: Conservation measures pertaining to grizzly bears 

under the HCP to be adopted under this rule revision no longer require use of this 
term for the purpose of implementation.  

 
Comment 8: A commenter recommends that the Habitat Type Group 

definition should be retained. 
 
Response to Comment 8: This term is no longer necessary to implement 

ARM 36.11.411(1)(a). The revised rules improve clarity by replacing the phrase "On 
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all habitat type groups" with "In all timber harvest units post-harvest" that currently 
remains in the proposed administrative rule. Removal of the term "Habitat Type 
Group" from definitions or from its current use in rule has no influence on 
interpretation or implementation of any other existing administrative rules, 
particularly those pertaining to old growth. 

 
Comment 9: Several commenters asked about the revisions related to 

Canada lynx, inquiring why the definition of lynx denning habitat was removed. 
  
 Response to Comment 9: Conservation measures pertaining to Canada lynx 
under the HCP adopted under this rule revision no longer require use of this term for 
the purpose of implementation. Through negotiations with the U.S. Fish and Wildlife 
Service (USFWS) and after consulting with U.S. Forest Service research biologist 
Dr. John Squires (Squires), the need to define specific habitat patches exhibiting 
specific structural conditions for lynx denning was reconsidered and is no longer 
necessary. As a part of housekeeping and clean-up of the administrative rules, all 
unused definitions are repealed.  

 
 Comment 10: A commenter asks why lynx mature foraging habitat was 
removed, noting that the department should use the definition of multi-story mature 
or late successional forest that is in the Northern Rockies Lynx Management 
Direction. 

 
Response to Comment 10: The lynx mature foraging definition is outdated 

and no longer in use. The department agrees that these described conditions are 
important for lynx. As with the definition for lynx denning habitat noted in Response 
to Comment 9, the definition of mature foraging habitat was reconsidered with the 
USFWS at the time the HCP was negotiated. Following review and consideration of 
new scientific information provided by Squires in 2010 regarding documented habitat 
use by radio-collared lynx, the definition of mature foraging habitat was replaced with 
"winter foraging habitat." Winter foraging habitat is a very similar condition both 
structurally and ecologically to the original mature foraging habitat definition. 
However, habitat filters were slightly modified to more closely fit the stand conditions 
Squires observed to be most important for lynx in western Montana. The word 
"winter" was emphasized in the revised habitat class name to reflect the seasonal 
importance as observed by Squires and other researchers. 
 
 Comment 11: A commenter suggests revising the definition of "old growth" to: 
"old growth" means forest stands that meet or exceed the criteria for number, 
diameter, and age of large trees, stand basal area and associated characteristics 
contained in "Old-Growth Forest Types of the Northern Region."  

 
 Response to Comment 11: The department uses this definition to clearly 
define when stands meet a minimum objective standard as old growth or not. Green, 
et al. clearly state that the minimum criteria of number and average age of large live 
trees and stand basal area should be used to identify old growth stands, and those 
minimum criteria were selected by Green, et al. to distinguish stands dominated by 
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large, old trees. The associated characteristics for each old growth type described 
by Green, et al. describe the expected ranges or probabilities of other old growth-
associated attributes in stands that meet the minimum criteria, but, as clearly stated 
by Green, et al., should not be used as minimum criteria to identify old growth 
stands. Given that the associated characteristics describe ranges or probabilities, 
the suggestion to include the phrase "and associated characteristics" muddies this 
criteria for identifying old growth stands by including such attributes as presence of 
two or more canopy levels, stand decadence, levels of snags and down logs, etc., 
that do not have clearly defined thresholds. The department acknowledges the 
associated characteristics described by Green, et al. are ecologically important in old 
growth stands. However, to exclude stands that may be low in one or more of these 
additional attributes would not give ample ecological consideration for stands of 
lesser structural or attribute complexity that otherwise would be defined as old 
growth. To address the presence of such attributes in old growth stands and the 
level of development or presence of those attributes, the department applies a tool 
called the Full Old Growth Index to quantify presence and development of those 
attributes relative to other old growth stands. 

 
Comment 12: A commenter suggests defining "open road density." 
 
Response to Comment 12: Conservation measures pertaining to grizzly bears 

under the HCP adopted under this rule revision no longer require use of this term for 
the purpose of implementation. In this case, the road miles and locations associated 
with the transportation plans for the Stillwater and Swan River State Forests, and 
road mile caps for scattered lands serve as the monitored measurement metrics that 
provide firm sideboards for road amounts associated with conducting forest 
management activities. As a part of housekeeping and clean-up of the administrative 
rules, all unused definitions are repealed. The department will continue to disclose 
road density estimates for project analyses when warranted under MEPA and to 
provide estimates for interagency cooperative monitoring efforts pertaining to the 
recovery of grizzly bears. 
  

Comment 13: Several commenters expressed concern over the definition of 
"reclaimed road." Some stated it should be consistent with the proposed HCP - 
Alternative 2) HCP definition: A road that is impassable due to effective closure. It 
has been stabilized, and culverts and other structures, if present, have been 
removed, but the road prism may remain. A reclaimed road will not receive 
motorized use for low-intensity forest management activities or commercial forest 
management activities. Others suggested changing "reclaimed" to "stored."   

 
Response to Comment 13: The proposed definition reflects minor editorial 

revisions suggested by the Office of the Secretary of State and internal field staff, 
which were incorporated to improve conciseness and clarity without affecting 
interpretation. Upon further review, the department believes the proposed definition 
captures all of the key elements important for precise interpretation and application 
as intended in proposed administrative rule amendments and repeals, as well as in 
the HCP. The term "reclaimed road" was formally agreed to and incorporated in the 
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development of the HCP. This definition has received considerable internal and 
public review during the HCP analysis and Supplemental EIS amendment processes 
during the last ten years. We believe this definition clearly describes what is required 
and it has been in use during the last ten years. ARM 36.11.403(68) "Reclaimed 
road" means a road that is impassable to motorized vehicles, but has been 
stabilized, and drainage features, if present, have been removed. The road prism 
may remain but is restricted to motorized vehicles by a non-passable barrier or 
vegetation. A reclaimed road will not receive motorized use, including low-intensity 
or commercial forest management activities. At the department's discretion under 
this definition, reclaimed roads may be re-constructed for future use given that the 
prism may remain intact, or they may be more permanently "put to bed" through re-
contouring or use of similar methods to meet site-specific management objectives. 
Often roads targeted for reclamation are in poor locations that do not meet Best 
Management Practices (BMPs) and/or are not necessary for future management.  

 
Comment 14: A commenter suggests revising the definition of "temporary 

road" so it no longer functions as an open road, restricted road, or trail. 
 
Response to Comment 14: The definition of a reclaimed road as proposed in 

the temporary Road definition requires that it not be passable by motorized vehicles, 
which ensures no public, administrative, or commercial motorized activity is possible. 
Thus, this additional suggested language is unnecessary. 
 
 Comment 15: A commenter asks that a definition of riparian be included.  

 
Response to Comment 15: The department notes the comment and thanks 

the commenter for their input. The department has added ARM 36.11.403(70) to 
define riparian area. 
 
 Comment 16: A commenter suggests revising ARM 36.11.411(1)(a) to be 
consistent with Green, et al. habitat type codes for snags which is a range and 
varies by the habitat types. Others noted that in the 2020 SYC snags and snag 
recruits were a specific constraint placed on the model and asked to ensure that the 
proposed administrative rule changes are in line with the SYC constraints.  

 
 Response to Comment 16: The intent of this rule is to provide a minimum 
density of large trees and snags on the department's forested land base, regardless 
of climax community type classifications. The requirements pertain to the largest tree 
cohorts in a forest stand. This revised rule provides levels consistent with ranges of 
large trees across cover types in unmanaged conifer stands in western Montana 
reported by Harris (1999). The department monitoring conducted since 1999 has 
indicated that such large snags are often not available for retention due to past 
management practices, and that they can be difficult to maintain on managed 
landscapes, particularly with regard to firewood cutting and wind. Thus, this selected 
density for retention ensures a base level for minimum retention and provides 
greater simplification and clarity for implementation than the existing administrative 
rules, which specify retention level by habitat type group. Large trees and snags 
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have been the focus of this rule revision, given the substantial length of time 
required to grow large trees, and difficulties with retaining and protecting large snags 
given operational realities. This administrative rule does not preclude the retention of 
additional snags in smaller size classes which may be retained where feasible by 
forest managers. The 2020 SYC model constraints regarding the administrative rule 
that addresses snag and recruitment retention (ARM 36.11.411) were specifically 
developed to ensure compatibility with these administrative rules (See Montana 
DNRC SYC Report, April 9, 2020; Table 15 p. 40, and Appendix D p. 69. Appendix 
N p. 122). Additional volume-reducing constraints in future calculations would not be 
required following adoption of this revision 

 
 Comment 17: A commenter suggests revising ARM 36.11.421 to read 
"The department shall consider for reclamation roads that are deemed non-
essential. The department shall leave reclaimed roads in a condition that provides 
adequate drainage and stabilization including removing culverts, while leaving intact 
the road prism and capital investment needed to construct that road."  

 
Response to Comment 17: The definition of a reclaimed road specifically 

requires that all culverts must be removed, and it is also a requirement of the HCP. 
The reference to reclaimed roads in this rule, directly indicates by definition that all 
drainage structures will be removed. This includes culverts and bridges. Therefore, 
inclusion of the suggested edit is redundant and unnecessary.  
 

Comment 18: A commenter suggests revising ARM 36.11.421(12) to read 
"The department shall assess road maintenance needs by inspecting conditions, 
including culverts, on both open and restricted roads annually." Another commenter 
asked that ARM 36.11.421 be revised to contain less prescriptive language such as 
providing a range of time for reinspection while maintaining some level of 
accountability relative to road management.  

 
Response to Comment 18: The department agrees and has edited ARM 

36.11.421(12) to reference road and culvert inspections and corrective action 
timelines committed to in the HCP. Under road inventory procedures outlined in the 
HCP, all culverts would be inventoried and evaluated as part of the road inventory 
process. Corrective actions will be completed on all identified sites with high risk of 
sediment delivery located within bull trout watersheds by 2026 as described in the 
HCP. Corrective actions will be implemented at all identified high-risk sites in 
watersheds supporting westslope cutthroat trout or Columbia redband trout by 2036 
as described in the HCP. The department will continue to implement the road 
sediment source inventories and corrective actions on a project-level basis after 
HCP commitments are achieved 
 
 Comment 19: A commenter asks that the third sentence of ARM 
36.11.421(14) not be deleted, but rather be revised to: Inspections would occur at 
least annually.  
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Response to Comment 19: The department annually inspects primary 
closures on restricted roads in Grizzly Bear Recovery Zones, which represent 
approximately 650 closures, prior to each fall hunting season. Closures outside 
grizzly BMU are inspected during road inventory timelines, during project 
development and ongoing administrative duties. This approach prioritizes closures 
protecting high resource value areas while balancing inspection timelines committed 
to under the HCP and department staff resources. Based on public comment, this 
language was revised to clarify the role of the HCP inventory schedule and resource 
value assessment in determining the prioritization of road monitoring. Please see 
Response to Comment 18.  
 
 Comment 20: A commenter asks that ARM 36.11.425(5) retain "or on sites 
that are adjacent to fish bearing streams or lakes."  

 
 Response to Comment 20: The reference to sites adjacent to fish bearing 
streams and lakes has been retained in ARM 36.11.425(5) per the commenter's 
recommendation.  
 
 Comment 21: A commenter asks that ARM36.11.425(4)(b)(ii) be revised to 
read: The department shall not allow the operation of wheeled or tracked equipment 
within an ERZ when it located on slopes less than 35 percent.  

 
Response to Comment 21: Soil monitoring results conducted by the 

department (DNRC 2009, 2011) have consistently shown soil impacts increase as 
local ground slope increases. Data from these monitoring efforts supports the 
prohibition of equipment operations within Equipment Restriction Zones (ERZ) when 
local slopes exceed 35 percent. Soil monitoring data and BMP audit results also 
provide evidence that frozen, dry, or snow-covered conditions are an excellent 
mitigation against excessive soil displacement, compaction, and subsequent 
erosion. Between prohibitions and restrictions within ERZ rules and SMZ law, the 
department is confident water quality can be fully protected from sediment delivery 
adjacent to streams during forest management activities without the requested 
language revision.  

 
 Comment 22: A commenter notes that ARM 36.11.425(5)(a) is not consistent 
with the HCP at page 2-69 which states: "Site index tree height at age 100 years for 
a given site was selected as the most practical and effective indicator for identifying 
the area where forest practices are most likely to affect riparian functions and 
biological objectives addressed under this strategy. The site index tree height at age 
100 years in most DNR streamside riparian stands generally ranges from 
approximately 30 - 120 feet. The actual site index is largely dependent on the soil 
and climate of the landscape and other factors affecting the specific productivity of 
an individual site, but it is measurable at each site." 

 
Response to Comment 22: The department has restricted the minimum width 

of the RMZ to 80 feet adjacent to all Class I streams on HCP covered lands. There is 
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no maximum constraint, though site potential tree height at 100 years in Montana is 
rarely over 120 feet.  

 
 Comment 23: A commenter notes that ARM 36.11.425(5)(a) should not 
mandate that the RMZ be capped at 80 feet.  

 
Response to Comment 23: The department has restricted the minimum width 

of the RMZ to 80 feet adjacent to all Class I streams on HCP lands. There is no 
maximum constraint, though site potential tree height at 100 years in Montana is 
rarely over 120 feet.  
 
 Comment 24: A commenter notes that ARM 36.11.432(4)(d) is not consistent 
with the HCP at page 2-21 which states: "In addition to the permanent roads 
identified in the transportation plan, the department may maintain up to eight miles of 
temporary roads at any one time. These roads will be built to a minimum standard 
and abandoned or reclaimed within one operating season following completion of 
project-related activity." The commenter adds that the administrative rules should 
conform to the HCP, which only allows up to eight miles of temporary roads at any 
one time. 

 
 Response to Comment 24: The allowance of temporary road up to 15 miles 
includes seven additional miles of temporary road allowance for lands not covered 
under the HCP that are newly acquired on the Stillwater Unit. Allowing for temporary 
road construction and use greatly reduces the need to create and maintain 
permanent drivable restricted roads on the landscape. As such, they are an 
important conservation tool used to lessen disturbance to grizzly bears. The added 
seven miles include only those amounts allowed under conservation easements tied 
to newly acquired lands. The department must track, and not exceed, amounts 
strictly allowed under each easement. See also ARM 36.11.432(4)(d)(i) and (ii). 
Adhering to the original eight miles of temporary road identified for HCP-covered 
lands would allow for no proportional increase associated with the recent 
acquisitions, which would impair the ability to meet sustainable harvest objectives for 
the Stillwater Unit. 

 
 Comment 25: A commenter asks the department to correct the proposed 
amendments to be consistent with the settlement agreement between Friends of the 
Wild Swan, et al. v. DNRC that apply to the seven geographically distinct security 
zones in the Stillwater block that comprise 22,007 acres. The revised rule (ARM 
36.11.432) states, "the department will minimize the duration of low intensity forest 
management activities near security zones to the extent practicable." The settlement 
agreement between Friends of the Wild Swan, et al. v. DNRC at 2g states, "The 
department will minimize the duration of administrative activities near Security Zones 
to the extent practicable."  

 
Response to Comment 25: The department notes the comment and thanks 

the commenter for their input. The department agrees and has revised ARM 
36.11.432(4)(g)(vii) accordingly. 
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 Comment 26: A commenter notes that ARM 36.11.432(4)(g)(xii) differs from 
the settlement agreement between Friends of the Wild Swan, et al. v. DNRC at 2b, 
which reads, "Motorized activities will be allowed during the grizzly bear denning 
season only, November 16 - March 31 (denning season)." Commenters suggested 
eliminating wetland management zones and instead focus on the management of 
wetlands based on the current SMZ law and BMP guidelines. Additional commenters 
noted that the "Reasonable Necessity" states that the proposed amendments were 
to define a previously undefined acronym. Commenters questioned why the 
undefined acronym was not addressed under ARM 36.11.403-Definitions.  
 

Response to Comment 26: The amendment in question was originally 
included as ARM 36.11.432(1)(b)(iii) in the June 2016 rule revision written as: " allow 
commercial forest management activities below 6,300 feet elevation during the 
denning period of each year." The slight difference in wording simply reflects 
editorial changes to improve the consistency of rule language for this revision. Also 
note that ARM 36.11.432(4)(g)(iii) is important for interpretation of ARM 
36.11.432(4)(g)(xii), which prohibits all defined forms of motorized use outside of the 
November 16 – March 31 denning season. Together these rules clarify with 
appropriate definitions what activities are and are not allowed within security zones 
as agreed. The department has written these administrative rules to implement the 
exact intent and dates of the settlement agreement language. Specifying that 
commercial forest management activities are allowed in security zones during the 
winter period below 6,300 feet is an important HCP restriction required to reduce 
potential disturbance of denning grizzly bears in winter at high elevations. The 
department believes this language accurately captures the requirements of the 
settlement agreement and the HCP, while providing clarity needed by the 
department specialists and managers for proper implementation. The acronym 
"WMZ" in ARM 36.11.403(94) was identified in rule in 2003 and as a result was 
spelled out in ARM 36.11.426(1) in this proposal rather than using the acronym. 
Management within and adjacent to WMZs is guided by the SMZ law and provisions 
in the rule. The term WMZ was used and adopted in the HCP in 2012 and wetland 
considerations are referenced numerous times in the HCP. Two specific grizzly bear 
commitments (GB-PR4, and GB-PR6) now also rely on the term and definition and 
have been applied since 2012. The definition of WMZ would remain in the final 
version of administrative rules following their formal adoption. Please note, as 
changes are not being proposed to this definition, it is not depicted in the current 
draft. 

 
Comment 27: A commenter noted that ARM 36.11.432(6)(f)(iv) does not 

include the Missoula Unit - 45 days 
 
Response to Comment 27: When the HCP was adopted in 2012, the 

department was also in the process of relinquishing all Missoula Unit-managed lands 
existing within the Northern Continental Divide Ecosystem (NCDE) Grizzly Bear 
Recovery Zone to the Confederated Salish and Kootenai Tribes. The Missoula Unit 
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no longer has ownership in the recovery zone, nor need for this 45-day allowance, 
and as such it was removed. 

 
Comment 28: Several commenters asked what impact will the expansion 

have on RMZs and ERZs on lands outside of the HCP. Commenters also stated that 
the recent adoption of the SYC shows that management constraints result in a 25 
percent reduction in the annual sustained yield, noting the economic impact of the 
expansion needs to be fully understood and disclosed. Some commenters noted this 
process is backwards. Changing the constraints placed on the department land 
management after adopting new harvest targets under existing constraints is self-
defeating. 
 
 Response to Comment 28: Following close review, the proposed rule 
changes are consistent with the constraints in the 2020 SYC, and no additional 
constraints associated with these rules would be anticipated regarding future 
sustainable yield calculations. The stated 25 percent yield reduction is in reference 
to the level of constraint on harvestable timber volume the department expects from 
the maximum amount of volume that could be expected to be biologically produced 
on the department's commercial timberlands. It is important to note that a significant 
portion of the 25 percent referenced is influenced by deferred lands that simply 
cannot be conventionally or legally accessed at this time. Thus, this percentage 
reflects more than what would be constrained by rule alone. Constraints are an 
important and necessary reality for the bureau to ensure program credibility, sound 
stewardship, scientific defensibility, and viability into the future (SFLMP, ROD 1996; 
HCP amendment ROD, 2018). The 2020 SYC had 750,000 acres of commercial 
forest land available for harvest before constraints were applied. This includes both 
forest and non-forest lands. Approximately 630,000 of these acres or 84 percent, 
has been managed under the administrative rule revisions for the past ten years, 
equating to approximately 85 percent of the sustainable yield for this same ten-year 
period. Coupled with the addition of approximately 14,000 acres of acquired forest 
land and adjustments made to identified acreage deferrals, the 2020 SYC resulted in 
a 17 percent increase in the annual sustainable yield further supporting that no 
economic impact would result to trust beneficiaries as a result of adopting the 
proposed rules. The department has provided numerous economic assessments 
pertaining to the cost and feasibility of implementing constraints on the department 
lands. The HCP FEIS analysis and SYC conducted in 2011 addressed and 
disclosed the cost of implementing the strategies. The department agrees the most 
recent SYC provides one of the best stepwise analyses of the cumulative reduction 
of volume the various program constraints represent across both HCP and non-HCP 
covered commercial forest lands. These analyses were disclosed to the public and 
can be found on the department website and are available upon request.  

 
 Comment 29: A commenter expressed concern that rule changes to 
biodiversity, road, and watershed management impacts the current SMZ law, 
and notes the stream buffers in the SMZ have proven effective in protecting 
resources for over 24 years.  
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 Response to Comment 29: The department agrees that the SMZ law 
has been highly successful at preventing water quality impacts from sediment 
delivery during forest management activities. No changes to the law or its 
implementation on state trust land is occurring. While buffers applied under the 
SMZ law have been shown to provide sufficient protection to stream 
temperature, fish communities, and canopy cover in some instances, the 
broader body of scientific research generally indicates that increased buffer 
width enhances protective measures afforded to aquatic resources. These 
findings largely corroborate results obtained from the department's monitoring 
of RMZs during the first five years of HCP implementation. Further research is 
warranted regarding the law's effectiveness with respect to other stream 
metrics such as large woody debris recruitment, habitat complexity, 
microclimate modification, and ramifications of climate change. The 
department's ongoing monitoring efforts are focused on providing additional 
information and clarity to the above-referenced response variables. See also 
Response to Comment 7. 

 
 Comment 30: A commenter expressed concern regarding the significant 
changes to threatened and endangered species, that the effects of expanding 
rules for lynx as adopted under the HCP to all trust lands has not been analyzed 
or disclosed, and if adopted, the effect will result in more complexity and 
management challenges, not less. The commenter also stated that the proposed 
changes to grizzly bear management and management of sensitive species have 
not been fully analyzed and will have significant impact on resource management.  

 
Response to Comment 30: The proposed amendments to the administrative 

rules pertaining to threatened and endangered species may appear significant, but 
are not significant regarding implementation, as they simply reflect inclusion of the 
full text of HCP measures that have been in place since 2012 on 550,000 acres of 
the state trust land in western Montana. The application of measures to other lands 
as implied in this comment not currently covered under the HCP would be expected 
to have no measurable additional effect on the program, given that the distribution of 
these two species and habitat suitability are considerably limited in eastern Montana. 
Continuing to have sound, science-based measures in place to limit potential "take" 
of threatened and endangered species is important given that the department is 
required, as are other state and private entities, to comply with Section 10 of the 
ESA, and not "take" listed species. This is true in the department's case even on 
lands not covered under the HCP. It is important to note that existing administrative 
rules are currently in place for these species in these same areas that are currently 
in administrative rule, which provide equally if not greater constraint effect on the 
program. However, these existing rules are out of date and create confusion for field 
practitioners and the public. Under either administrative rules, given the lower 
general quality and amounts of suitable habitats found in areas in eastern Montana, 
constraining effects on the program regarding implementation, procedures, or 
harvest volume would be very minimal. The benefits of having these clear, 
consistent forest management rules and definitions to be applied across the state 
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are critically necessary to promote process efficiency and long-term defensibility of 
the program. See also Response to Comment 1.  

 
Comment 31: Several commenters asked how the department has conducted 

MEPA, specifically requesting an evaluation of the effects of the proposed changes 
and unintended consequences and inconsistencies. 
 
 Response to Comment 31: An environmental assessment (EA) was 
completed by the department that analyzed the effects of adopting these rules. 
Effects of the conservation strategies proposed in these rule changes have been 
significantly analyzed in the HCP EIS, Supplemental EIS, and subsequent BiOps 
issued by the USFWS. Effectiveness of the proposed rule revisions has also been 
monitored for the past ten years and reported to the public, Board of Land 
Commissioners (Land Board), department leadership, and the USFWS - both 
annually and more in depth at five-year increments. These documents can be found 
on the department website (http://dnrc.mt.gov/divisions/trust/forest-
management/hcp). Additional information regarding implementation of the 
administrative rules and HCP can be found in the SFLMP and Rules Monitoring 
Reports covering years 1997 to 2016.  
In January 2020, the fully revised draft administrative rules were provided to all 
program personnel to review for accuracy, clarity, and implementation feasibility. All 
comments from staff were addressed in conjunction with numerous calls and 
communications with managers, field foresters, and resources specialists. 
Throughout all HCP negotiations with the USFWS adoption of the HCP, and now 
during comprehensive review and revision of these administrative rules, the 
department staff have considered both negative as well as positive impacts on the 
program. The department believes it is also important to note that the SYC 
conducted in 2011, 2015, and most recently 2020, all incorporated constraints 
associated with the HCP, and no additional measurable constraints would be 
expected for future calculations that would be associated with any of the proposed 
rule revisions. See also Response to Comment 1. 
 
 Comment 32: Several commenters noted that the revision of ARM 36.11.402 
expands the applicability of the entire forest management administrative rules to all 
state trust lands, beyond just classified forestland, which is a significant increase in 
the scope of application of these rules. Some commenters asked if the impact of 
expansion of the rules to all lands had been examined. Commenters noted 
inconsistent language within the general applicability which strikes the word 
"forested" to broaden the scope of applicability to encompass all state lands yet the 
announcement at the top of the page that defines which administrative rules will be 
affected states that it applies to the management of state forested trust lands. Some 
commenters questioned what is driving the desire to change the one word to 
prescribe a one size fits all approach. 

 
Response to Comment 32: Currently, the Trust Land Management Division 

manages approximately 5.2 million surface acres of land. The revised rules would 
only apply to forest management activities that occur on state trust lands, which in 

http://dnrc.mt.gov/divisions/trust/forest-management/hcp
http://dnrc.mt.gov/divisions/trust/forest-management/hcp
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the 2020 SYC totaled approximately 750,000 acres. Of this commercial timber base, 
a sizable portion of the rules would not apply as threatened and endangered species 
rules are geographically explicit and would not be particularly constraining on most 
eastern Montana lands. It is also important to consider that many administrative 
rules have been in place since 2003 on lands not covered under the HCP, 
particularly in eastern Montana. In a number of cases, such rules would be replaced 
with definitions and measures consistent with the HCP. The department believes the 
proposed revisions provide reasonable and responsible changes that will promote 
analysis and management consistency, which are important program objectives. 
Overall, the department anticipates required constraint levels of the revised 
administrative rules in question to closely mirror those in existing rules, which does 
not represent a broad expansion of new requirements on additional lands. 
 
 Comment 33: Relative to ARM 36.11.403(11), several commenters inquired 
how the agency will prove that an insect or disease outbreak will "threaten mortality 
to 25 percent or more of the standing live trees" and encouraged an alternate 
definition that does not include a specific percent threshold, defines the scale the 
infestation is to be measured on, or leaves it up to the discretion of the department 
to define on a case by case basis. Others commented that the windthrow definition 
is too restrictive, and that wind events damage trees in many ways, even in the 
same location and suggested to allow more latitude to acknowledge trees damaged 
by a wind event.  

 
 Response to Comment 33: The sole purpose of this definition in rule is to 
provide a measurable metric and threshold necessary to determine when an RMZ 
harvest allowance may be triggered under ARM 36.11.425(8). Maintaining the 
percentage in rule is important for objective and consistent application of the rule 
allowance. The scales of application would typically be the stand or project area, and 
determinations would be made on a case by case basis by resource specialists and 
project leaders. Visual estimation may be used for this determination where the 
percentage is clearly exceeded by the presence of dead or infested trees. In 
situations where the level of existing infestation may be questionable, measurable 
fixed or variable standard mortality plots would be used. We believe the definition is 
adequate for the intended purpose and would not in any way prevent discretionary 
choices made by field foresters to make judgements regarding necessary 
silvicultural treatments. 

 
 Comment 34: Several commenters observed that ARM 36.11.403(30) as 
written indicates a tree would need to be dead prior to salvage and encouraged 
broader language so that when strictly interpreted the tree is not required to die 
before action is taken. 

 
Response to Comment 34: The definition ARM of 36.11.403(30) "Fire or 

Other Damage" would not itself require a tree to be dead prior to salvage, and the 
department would retain discretion in determination of the probability of mortality and 
salvage objectives for affected stands. Additional clarification regarding this topic is 
provided in the definition of "Salvage." ARM 36.11.403(77) "Salvage" means the 
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removal of dead trees or trees being damaged or killed by injurious agents other 
than competition, such as fire, insects, disease, or blowdown, to recover the 
economic value that would be otherwise lost. 

 
Comment 35: A commenter suggested qualifying ARM 36.11.403(35) 

concerning gravel quarrying to be in conjunction with trust land forest management 
activities. 

 
Response to Comment 35: All definitions contained in rule are used strictly for 

the purpose of interpretation and application, as the terms are specifically used in 
rule. The department believes its use and inclusion in the revised rules is 
appropriate and serves the intended purpose. Gravel quarrying is a defined forest 
management activity in the HCP. However, its inclusion would not prevent revenue 
generation or development of gravel operations for other purposes. The numbers of 
active operations allowed at one time are managed across each administrative unit 
to minimize disturbance to grizzly bears. The department retains the discretion to 
determine which pits to manage as active and which pits to close. Gravel measures 
have been implemented in this manner since 2012 with minimal conflict under the 
HCP. 

 
Comment 36: A commenter noted that the definitions concerning Canada lynx 

are relatively strict and descriptive, yet farther along there is a process where 
agency professionals define lynx habitat through mapping. The commenter 
questions if this sets up internal conflict between the definitions and the mapping 
exercise and encourages the department to rewrite the definitions to give deference 
to designation by agency professionals.  

 
 Response to Comment 36: The definitions are descriptive definitions that 
have ample detail included to allow for their interpretation and application of the 
administrative rules for Canada lynx. Detailed mapping protocols that tie directly to 
the department's stand level inventory were cooperatively constructed with the 
USFWS with input from Squires at the time the HCP was developed. See also 
Response to Comment 11. These protocols tie directly to each type of lynx habitat 
as defined in the ARM 36.11.403(44). The protocols and definitions were available 
for public review during the HCP development process and were originally adopted 
in the HCP in 2012. They were also deemed sufficient by both agencies during the 
HCP amendment review completed in 2018. The habitat mapping protocols may be 
found in the HCP (2012, Vol. 3) on the department website and are available upon 
request. Commitments the department made in the HCP require that any changes to 
the mapping protocols be made in cooperation with the USFWS given improved 
scientific information. The department is required to provide changes to lynx habitat 
acreages annually to the USFWS. After reviewing the definitions and applicable 
administrative rules, the department has been following these HCP lynx habitat 
definitions and procedures since 2012 with few problems. However, confusion 
regarding administrative rules pertaining to lynx that pre-date the HCP have 
remained problematic for field practitioners. 
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 Comment 37: Several commenters questioned why the department would 
reduce its management options by including snowmobiles in ARM 36.11.428(4)(c), 
noting that winter is often the only time where access to some areas for vegetation 
analysis, pre-sale scouting, and planning can take place.  

 
 Response to Comment 37: The department's management options have not 
been reduced by this rule. The department agrees that winter is an important time to 
conduct reconnaissance and timber sale preparation activities. This requirement is 
not a new measure and it has been in place since adoption of the HCP in 2012. It 
only applies in the case of grizzly bears in recovery zone areas on high elevation 
sites above 6,300 feet from November 15 through March 31 each year. Such areas 
on state trust lands represent a relatively small acreage and are typically marginally 
accessible in winter, even by snowmobile, due to deep snow conditions. There are 
no administrative rules that constrain use of snowmobiles in lynx habitat other than 
ARM 36.11.428(4)(c), which only prohibits use within 0.25 miles of a known active 
lynx den, which would be a rare occurrence. These measures were adopted after 
careful consideration of the best available science and the department's business 
needs, and they were fully analyzed and disclosed in the HCP development and 
adoption process. 

 
Comment 38: A commenter noted that grizzly bear management restrictions 

are extensively covered in other various administrative rules including the definitions, 
and are confusing, duplicative, and potentially conflicting with other sections. The 
commenter advises the department to include this level of detail elsewhere, not in 
definitions. 
 
 Response to Comment 38: Following additional review at the suggestion of 
this comment, we believe the definitions as worded are appropriate and necessary 
for consistent and accurate implementation of the administrative rules. As previously 
indicated in other responses, these definitions and measures have been in place for 
a number of years in association with implementation of the HCP and have been 
reviewed in detail by program staff. We were unable to identify any conflicts with 
other sections in the administrative rules. 
 

Comment 39: Several commenters expressed concern over the change in 
wording of ARM 36.11.403(102) regarding "Visual Screening" stating that "capable 
of hiding a grizzly bear from view" was vague and could be problematic and asked 
the department to retain the original language. 
 

Response to Comment 39: This definition of visual screening was formally 
adopted in 2012 under the HCP, and it has been implemented in rule by reference 
since 2016 (ARM 36.11.470). Difficulty achieving effective screening of bears 
depends on the local topography and vegetation. A bear behind a hill can easily be 
completely hidden from view as can bears behind dense shrub cover and conifer 
regeneration. The department has conducted validation surveys that indicated that 
conifer saplings at least six feet tall that were spaced 14 feet or less apart provide 
effective screening cover for grizzly bears. Patch size and width are also important 
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considerations for effectively implementing measures involving visual screening 
cover. The department believes the definition conveys clear intent to aid the 
accurate and effective implementation of the associated rules (ARM 36.11.432(1)(g), 
(2)(d), and (3)(b) and (d)). These same points raised in this comment were also 
raised by department foresters regarding how to provide cover in situations when it 
is simply absent on some sites. Thus, the concern was discussed at length with the 
USFWS during HCP development. As such, exception and allowance language 
were identified that addresses these concerns, which is now included to aid 
implementation and address this issue See ARM 36.11.432(2)(d)(i), (3)(c)(ii), and 
(3)(d)(i) and (ii). 

 
Comment 40: A commenter noted that ARM 36.11.425(8)(c) defines 

"windthrow" too narrowly, as windthrow may only partially tip a tree, rather than 
blowing it "to the ground." 

 
Response to Comment 40: This definition occurs for descriptive purposes in 

ARM 36.11.425(8)(c) which pertains to an allowance to "salvage harvest of dead or 
downed trees which may exceed the normal 50 percent retention requirement in that 
portion of the RMZ outside of the 50-foot buffer in areas within an RMZ that have 
been subjected to windthrow and/or severe or stand-replacement fires." The 
department believes the definition is adequate for the intended purpose and would 
not in any way prevent discretionary choices made by field foresters to make 
judgements regarding necessary silvicultural treatments.  

 
Comment 41: A commenter believes the changes to ARM 36.11.411 are 

unnecessary as trust land managers regularly implement complex and site-specific 
constraints and management activities. Per the SYC, snag retention and recruitment 
is a significant constraint affecting long term production. 

 
 Response to Comment 41: The department notes the comment and thanks 
the commenter for their input. However, under the 2003 administrative rules, there 
has been confusion between foresters and resource specialists regarding the 
application of this rule. Harvest units often encompass numerous patches that occur 
within differing habitat type groups as described in Green, et al. (1992) creating 
confusion regarding how many and where to leave recruitment trees and snags, and 
how many snags are necessary on various sites when monitoring. Large trees, and 
snags, which ultimately become down logs over time, are important for maintaining 
long-term sources of seed for regeneration, soil structure, and soil productivity, as 
well as important habitat attributes used by many species of wildlife. As such, they 
are important forest components to consider and retain to promote biodiversity as 
required by the SFLMP (SFLMP ROD 1996). Monitoring conducted by the 
department since 2003 has frequently demonstrated that retention of large trees, 
and particularly snags, is often operationally difficult, and that large trees and snags 
in many cases are simply not available to retain due to past management practices. 
Large snags are also frequently removed for firewood on all accessible sites. While 
the modeled effect reflected in the 2020 SYC suggested that significant levels of 
volume may be constrained due to leave trees, the rules allow for a significant 
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portion, if not all, of the associated trees to be non-merchantable and/or culled with 
minimal economic value. The proposed revision to these rules provides levels 
consistent with ranges reported by Harris (1999) regarding snag abundance in 
coniferous forests of western Montana. We believe that this revision to the existing 
rules to increase retention by one large tree and one large snag on sites in dry to 
moderately dry habitat type groups is reasonable, responsible, and consistent with 
the intent of the SFLMP. 

 
Comment 42: A commenter strongly objects to the expanded buffers created 

in ARM 36.11.425 regarding watershed management, especially in the context of 
expanding these rules to encumber all lands, not just lands previously under the 
HCP.  

 
 Response to Comment 42: The department acknowledges the significant 
work and subsequent results of the statewide BMP field reviews lead by the 
department Forestry Division. While the department recognizes that BMP audits are 
an effective mechanism to assess the application and effectiveness of SMZ Law 
requirements on timber sales across the state, they do not provide specific data 
regarding the magnitude of protections afforded to aquatic resources. Furthermore, 
the existing science generally indicates increased buffer width enhances protective 
mechanisms provided to aquatic resources, findings largely corroborated by 
department results from monitoring of RMZs conducted during the first five years of 
HCP implementation (Sweeney and Newboldt 2014). The revised rules will apply to 
approximately 750,000 acres of state trust lands where forest management activities 
were modeled in the 2020 SYC and not all 5.2 million acres. However, a smaller 
subset of these 750,000 acres actually contains streams where these specific 
administrative rules apply. Specifically, RMZs on this land base account for 
approximately 30,000 acres, which in the 2020 SYC were modeled as "grow only" 
within the SMZ buffer of Class I streams. The guidelines incorporated into the 
revised administrative rules are currently being implemented on approximately 
22,000 acres of stream buffers on state trust land (73 percent). An additional 8,000 
acres along Class I streams would be included under these rules with no effect to 
the annual sustainable yield and subsequent revenue. The managed portion of the 
RMZ (50 feet out to the site potential tree height), when applied to the additional 
lands under consideration in this rule, would be approximately 1,977 acres where 50 
percent of the merchantable timber would be retained. The majority of these acres 
are within eastern Montana area offices, which are low in productivity due to their 
occurrence on warm, dry sites. These sites and associated stream networks are 
forecast to be most vulnerable to a warming climate as climate modeling has shown 
increases in background stream temperatures in Montana of up to three degrees 
Celsius by 2080 (Isaak, et al. 2017). It is reasonable, responsible, and appropriate 
for the department to expand this commitment to these lands which would be 
minimally impactful to the trust given the relative existing abundance of unsellable 
standing volume due to poor market conditions and limited infrastructure in the area.  
 
 Comment 43: A commenter expressed concern that under this rule change 
the number of acres affected by these restrictions is nearly doubling with no analysis 
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or disclosure of effects, despite the extensive environmental review, modeling, and 
characterization of effects of the proposed restrictions when the HCP was 
negotiated.  

 
 Response to Comment 43: It is an inaccurate assessment that the number of 
acres affected by the administrative rules revisions is nearly doubling. In the most 
recent SYC process, the department identified approximately 750,000 commercial 
forest acres. Of these acres, 583,889 were allocated to management regimes and 
were included in solution (MBG 2020). The HCP covers approximately 630,000 
acres of forested trust land where associated stream buffers are currently applied. 
Thus, the gross expanded area where the revised administrative rules would apply 
would be on approximately 120,000 acres, primarily on land offices in eastern 
Montana. On these acres, there are approximately 280 miles of Class I streams that 
would be afforded protections on these added lands, which would result in 
approximately 1,977 acres of additional managed RMZ, where 50 percent retention 
would be required. The additional stream buffers would provide further resource 
protection as climate modeling has shown increases in background stream 
temperatures in Montana of up to three degrees Celsius by 2080 (Isaak, et al. 2017). 
The EA completed by the department for this rule revision disclosed the additional 
acres that would be affected. The department further notes that coupled with the 
addition of approximately 14,000 acres of acquired forest land and adjustments 
made to identified acreage deferrals, the 2020 annual sustainable yield model that 
included the proposed administrative rules as a constraint increased the annual 
sustainable yield by 17 percent over the calculation in 2015. Important 
considerations the department has taken into account include added resource 
protection in the wake of climate change; statewide improvement of program 
consistency; relatively low site productivity; and the fact that the availability of 
standing volume is not typically a limitation on these lands.  

 
Comment 44: A commenter noted that this appears to be a wholesale 

expansion of management restrictions without good justification or adequate 
examination of effects. 

 
Response to Comment 44: The department notes the comment and thanks 

the commenter for their input. Please see Response to Comment 45. The 
department foresters, with the aid of resource specialists, have been implementing 
these measures on HCP-covered lands since 2012. The department believes that 
reference to the proposed rule changes as a "wholesale expansion of management 
restrictions" is a mischaracterization. The department believes that what is being 
proposed represents a very minor expansion of resource protection and that the 
proposed changes promote efficiency, consistency, and are reasonable and 
responsible considerations (see also Response to Comment 16). The results of the 
2020 SYC show that the proposed rules would not limit the ability for the department 
to offer an increased volume of wood products to the market under the modeled 
constraints proposed in these rules. Further, the department adequately analyzed 
and disclosed the effects of the proposed rules both at a programmatic level and 
individually through multiple EIS and BiOps. 
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Comment 45: A commenter notes that under the HCP, the agency has 

chosen to utilize expanded riparian buffers for other uses, specifically wildlife travel 
corridors. However, the commenter believes that ARM 36.11.425 implies that the 
buffers are necessary for protection of water resources, which is misleading and 
detrimental to the integrity and effectiveness of the SMZ law and BMP program.  

 
Response to Comment 45: The department agrees that RMZs are often 

mitigation areas for numerous species and critical resources by providing such 
benefits as hiding cover, migration corridors, microclimate regulation, sediment 
filtering, flood attenuation, stream shade, and woody debris recruitment. This was 
done by design for several species negotiated with the USFWS contained in the 
HCP. The department fails to see how the proposed rules are detrimental to the 
SMZ law as the SMZ law is still retained in ARM 36.11.302 through 36.11.313 with 
no proposed changes considered. During the last few years while undergoing 
substantial programmatic policy development, the bureau has provided appropriate 
analyses whenever warranted, ample opportunities for public comment, and 
transparency throughout our decision making and reporting processes. The 
department acknowledges the significant work and subsequent results of the 
statewide BMPs field reviews lead by the Forestry Division, as well as the 
effectiveness of the Montana SMZ law in protecting water quality impacts resulting 
from forest management activities. The department considers the forestry division 
BMP review program as the cornerstone for ensuring clarity, consistency, integrity, 
and effectiveness of the SMZ law and BMP program in Montana.  

 
Comment 46: A commenter strongly disagrees with the blanket direction for 

"no harvest" buffers in the RMZ and Channel Migration Zone (CMZ) areas.  
 
Response to Comment 46: Numerous opportunities exist in the proposed 

rules to manage within the "no harvest" portion of the RMZ as explicitly stated in 
ARM 36.11.425(8). The outlined situations provide significant management flexibility 
to achieve desired future conditions within RMZs for a variety of species and/or 
beneficial uses. The 50-foot buffer measure originated as a negotiated component of 
the HCP, and the buffers pertain to the most sensitive sites in riparian systems. At 
the time of negotiation, the necessary width was highly scrutinized by the 
department to maintain the important balance between resource protection and 
revenue generation. The agreed-upon buffers help ensure adequate sediment 
filtration from upland sources, stream shading, and adequate large woody debris 
recruitment will be maintained. They further serve to buffer the effects of potential 
windthrow that can occur in association with adjacent harvest units intensively 
harvested to meet other important silvicultural objectives. Losses to windthrow can 
be substantial and often go unnoticed, particularly on parcels in isolated or remote 
locations. The buffers are one part of an important suite of resource protection 
measures the department implements to ensure our commitment is met to support 
biodiversity, and to maintain a defensible and viable program over time. 
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Comment 47: A commenter expressed concern that the proposed changes to 
ARM 36.11.428 regarding management of lynx habitat have not been adequately 
analyzed and disclosed, especially as lynx populations continue to expand. 
Understanding how to manage lynx outside of the HCP area deserves some 
discussion and analysis.  

 
 Response to Comment 47: The department is not aware of any scientifically 
documented sustained expansion of lynx populations in Montana. See also 
Response to Comment 30. 

 
Comment 48: A commenter notes that much of the proposed grizzly bear 

management on the Stillwater unit is outside of the HCP process and was part of a 
negotiated lawsuit settlement with no EA or public input. Similarly, the changes to 
the Swan Grizzly Bear management program have been substantial over the last 
decade and will likely need future revision. The commenter is concerned that 
adoption of current management practices in rule may not be practicable, noting the 
department regularly issues management direction based on current conditions and 
best science that is responsive and allows for adaptive management to take place in 
a regional, site by site, case by case manner that accounts for best available 
information and changing conditions. 
 
 Response to Comment 48: The department is not arbitrarily expanding grizzly 
bear management direction across the state. Current administrative rules that are 
dated would still apply to state trust lands on eastside land offices when forest 
management activities are conducted. These dated administrative rules proposed for 
replacement have been in place since 2003. HCP measures have been 
implemented by the department since 2012 as required under ARM 36.11.470. 
Under this process, the department is proposing to adopt revised rules and 
definitions based on improved scientific information, and that have received 
considerable prior public review and analysis in cooperation with the USFWS. As 
such, they serve to clarify the department's responsibilities under the ESA, provide 
an efficient and consistent implementation framework, and ensure the long-term 
defensibility and credibility of the program with regard to endangered species 
concerns. These were identified as important beneficial objectives of the HCP. 
Application of these rules would not create new onerous hardship for the program, 
given the minimally constraining characteristics of the amended rules themselves, 
and the limited distribution of grizzly bears and Canada lynx in eastern Montana. 
See also Response to Comment 22. All measures associated with the settlement 
agreement have been in place in the existing administrative rules since 2016. 
Revisions proposed now related to the agreement pertain solely to necessary 
administrative rule organization and housekeeping needs. The department is unclear 
what Swan Grizzly Bear management "program" is referenced in the comment. The 
department management pertaining to grizzly bear habitat in the Swan Valley was 
consistently and cooperatively conducted under the Swan Valley Grizzly Bear 
Conservation Agreement from 1995 until 2018. This agreement was dissolved on 
August 31, 2018 at the request of the department to the USFWS and U.S. Forest 
Service -- Flathead National Forest. At that time, the measures currently in use were 
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analyzed and adopted through the 2018 HCP amendment process. These 
measures, with minor revisions, were originally crafted, proposed, and initially 
analyzed in the 2012 HCP public process. The relevant documentation can currently 
be found on the department's website. To be clear, the department undertook efforts 
to have measures in place for the Swan River State Forest in 2012 to ensure 
program and policy stability and viability into the future. These efforts were further 
analyzed and adopted in 2018. It is the department's intent that the measures 
currently being implemented on the Swan River State Forest will be those used for 
management with considerable certainty for the remainder of the HCP 50-year term. 
Again, to be clear, this effort only serves to provide more certainty in terms of future 
policy changes pertaining to grizzly bears. One of the most significant, primary 
department objectives for acquiring an HCP was for this stability and program 
certainty with regard to protections for endangered species. The department 
maintains discretion regarding future rulemaking and has ample options through the 
adaptive management process to make necessary adjustments or allowances over 
time. Adopting measures now pertaining to the Swan River State Forest through this 
process is an important and necessary housekeeping task to better organize and 
clarify the department's commitments and protections for grizzly bears for field staff 
and the public. The department believes that the level of detail provided in the HCP 
and associated administrative rules is adequate and appropriate for consistent, 
defensible, and efficient implementation on state trust lands. Adaptive management 
mechanisms are in place, and new, relevant scientific information is reviewed 
annually by the department in cooperation with the USFWS as a part of required 
coordination and monitoring discussions. 
 
 Comment 49: A commenter questioned if adopting prescriptive directives in 
these administrative rules is the best strategy when dealing with populations and 
habitats that are regularly evolving and changing. The commenter suggested 
allowing some flexibility for agency professionals to develop management strategies 
that best achieve multiple benefits while allowing for innovation and adaptation on 
site specific basis.  

 
Response to Comment 49: The department notes the comment and thanks 

the commenter for their input. Developing and implementing clear, effective rules 
requires the continual balancing of a mix of both general and more prescriptive 
measures, depending on the species or resource and its requirements. We believe 
the administrative rule revisions provide the necessary prescriptive detail, as well as 
necessary room for flexibility when warranted. Many of the protection measures 
contained in these revised administrative rules have been in place and implemented 
for some time.  

 
Comment 50: A commenter asks what effect ARM 36.11.444 will have on 

existing grazing leases. Another commenter asked what are the potential economic 
impacts of this proposed grazing lease rule change and if the agency is acting in the 
best interest of the trust by limiting grazing leases and therefore its potential 
economic return.  
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Response to Comment 50: The only potential effect the proposed rules would 
have on existing grazing leases would be that operations currently utilizing a grazing 
lease on state trust land in a grizzly bear recovery zone would not have the option to 
convert the existing lease from cattle to small livestock, such as goats or sheep. To 
date, this type of conversion has not been proposed to the department by a grazing 
lessee operating in grizzly bear recovery zones. 

 
Comment 51: Several commenters expressed support for the revisions that 

are consistent with the changes in HB 70, including ARM 36.11.447 - Categorical 
Exclusions and ARM 36.11.450 - Timber Permits 

 
Response to Comment 51: The department notes the comment and thanks 

the commenters for their input. 
 

Comment 52: Several commenters expressed support for revisions regarding 
threatened and endangered species, noting the changes are consistent with 
delisting from the threatened and endangered lists.  

 
Response to Comment 52: The department notes the comment and thanks 

the commenters for their input. 
 
Comment 53: A commenter observes they understand the pressures the 

agency is trying to balance, but questions why decisions are made that continually 
add layers of restriction and regulation, many of which are self-imposed. 

 
Response to Comment 53: The department appreciates the 

acknowledgement of the many pressures facing agencies and forest managers 
today. The department must continue to make the best business choices possible 
for trust beneficiaries given a very complex and ever-changing economic, 
environmental, political, and policy environment. As such, the department continues 
to make concerted efforts to balance the many competing interests it faces while 
providing sound stewardship and accomplishing its overarching charge to generate 
revenue for trust beneficiaries. While the amendments and repeals of these 
administrative rules may give the impression of adding more requirements or layers, 
they actually remove many measures entirely, and replace existing administrative 
rules with necessary and more current revisions. The final resulting rules represent a 
considerable and necessary improvement by providing a comprehensive set of 
implementation policy with current definitions and improved organization. These 
revisions will ultimately provide increased program efficiency, defensibility, 
management flexibility, and long-term program stability in the foreseeable future.  

 
Comment 54: A commenter strongly feels that the best decisions are made 

on the ground by experienced and qualified professionals with site specific issues, 
conditions, and criteria in mind.  
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 Response to Comment 54: See Response to Comment 22. The 
department is continually striving to balance the use of prescriptive measures 
and flexibility. While very prescriptive measures can be implemented at the cost 
of flexibility, they can provide considerable efficiency and program consistency. 
These benefits can be realized from the beginning of each project from its 
development through implementation and monitoring phases. We believe the 
HCP and these administrative rules address these important considerations. 

 
Comment 55: A commenter sincerely appreciates the opportunity for public 

participation and looks forward to the response and deliberation on the issues we 
raised. The commenter notes that more importantly, they look forward to the 
department continuing to be a successful manager of the state trust lands assets for 
multiple benefits into the future and want to see administrative rules in place that 
support that venture.  

 
Response to Comment 55: The department notes the comment and thanks 

the commenter for their input. We strongly believe this proposal appropriately and 
responsibly supports that venture. 

 
Comment 56: A commenter feels that expanding the rules of the HCP to non-

HCP lands exposes the agency to a greater risk of litigation, particularly as they 
relate to threatened and endangered species, and a multitude of recent lawsuits 
against the USFS on similar grounds supports this statement. The commenter 
opined that the expansion of HCP rules across the land base is unnecessarily 
burdensome to land managers and will have the opposite effect of the purported 
need for simplification and consistency on the landscape. The commenter strongly 
opposed the rules related to expanded riparian buffers as they are overly restrictive 
and there is no scientific basis that increased buffers and reduced tree harvest 
actually increase the protection of riparian and aquatic resources. 

 
Response to Comment 56: Please see Response to Comment 32. 
 

 Comment 57: A commenter stated that the word "restriction" implies an 
absolute prohibition of operating equipment rather than an allowance with limitations 
in an ERZ and suggested changing the language to something like "special 
operation zone," for example.  

 
Response to Comment 57: ERZs would not limit tree retention within these 

zones but would limit what types and what conditions specific equipment can be 
used within them. The department believes the distinction between restriction and 
prohibition is clearly defined in ARM 36.11.425(4)(b). 
 
 Comment 58: A commenter suggests adding additional activities to the 
definition of ARM 36.11.403(1) to ensure bridge installation, culvert installation, 
culvert replacement, road construction, road reconstruction, and road obliteration are 
included. 
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Response to Comment 58: The definition of low intensity forest management 

activities was negotiated with the USFWS during the development of the HCP. The 
specific activities that were included had negligible disturbance effects in duration 
and/or intensity to the surrounding area from equipment operations. As defined, 
culvert and bridge replacement are included under road maintenance. The activities 
of bridge installation and culvert installations are typically associated with road 
construction and are not considered low intensity likewise, for road reconstruction 
and reclamation.  

 
Comment 59: A commenter notes there is likely conflict between the 

definitions and lynx specific management discussed in ARM 36.11.428 and suggests 
striking definitions and keeping lynx management in ARM 36.11.428 instead. 
 
 Response to Comment 59: The definitions indicated in the comment are 
descriptive definitions that have ample detail included to allow for their interpretation 
and application of the administrative rules for Canada lynx. Detailed mapping 
protocols that tie directly to the department's stand level inventory were 
cooperatively constructed with the USFWS with input from Squires at the time the 
HCP was developed. These protocols tie directly to each type of lynx habitat defined 
in the definition section as referenced in this comment. The protocols and definitions 
were available for public review during the HCP development process and were 
originally adopted in the HCP in 2012. They were also deemed sufficient by both 
agencies during the HCP amendment review completed in 2018. The habitat 
mapping protocols may be found in the HCP (2012, Vol. 3) on the department 
website or are available upon request. Commitments the department made in the 
HCP require that any changes to the mapping protocols be made in cooperation with 
the USFWS given improved scientific information. The department is required to 
provide changes to lynx habitat acreages annually to the USFWS. 
 
After reviewing the definitions and applicable rules given the prompt of this 
comment, we were unable to find any repetitive or confusing aspects warranting 
further clarification or revision. During completion of the original draft administrative 
rules under this MAPA process, the lynx rules and definitions were provided to all 
program personnel to review for accuracy, clarity, and implementation feasibility. 
The department has been following these definitions and procedures since 2012 
with few problems. However, confusion regarding administrative rules pertaining to 
lynx that pre-date the HCP that have remained problematic for field practitioners. 
These are good examples of the types of rules we are proposing to clean up in this 
process. 
 
 Comment 60: A commenter noted the department typically sells its timber 
sales on a per ton basis, which is a unit of weight, not volume and suggests 
changing the language from "price per volume of wood" to "price per unit."  

 
Response to Comment 60: The department agrees and has edited the 

definition accordingly. 
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 Comment 61: A commenter stated the term "large-sized" is too subjective 
relative to the preferred habitat of the pileated woodpecker and asked if it is the 
department's desire to provide more flexibility or more distinct focus to the habitat 
definition. If the latter, the commenter suggests adding a defined DBH range.  

 
Response to Comment 61: This reference to "large-sized" trees of different 

species in the definition has been in place without issue since the original 
administrative rules were adopted in 2003. This portion of the definition does not 
reflect a proposed change. Rather it is a portion of the existing definition that 
provides ample reference to give users a general understanding of habitat needs 
that allows for more detailed inclusion of specific parameters that can be modeled 
using current scientific literature. The definition can necessarily be tailored to various 
elevational zones, age classes, and cover types used by the species. The portion of 
the definition proposed in this revision simply clarifies that habitat patches 
considered as suitable should be at least 40 acres or more for analysis and 
modeling purposes etc. 

 
 Comment 62: A commenter supports the simplification of the definition of 
"restricted road."  

 
Response to Comment 62: The department notes the comment and thanks 

the commenter for their input. 
 
 Comment 63: A commenter stated that ARM 36.11.403(71)(b) appears to 
have the same intent as ARM 36.11.403(67) for "reclaimed road" but has a different 
definition and suggests cleaning up or consolidating both definitions to provide more 
clarification.  

 
Response to Comment 63: This definition relates to the type of closure that 

controls access to a road rather than the road classification for motorized use such 
as open, restricted, abandoned or reclaimed. A significant distinction is warranted 
between Class A and Class B road closures as Class A closures are passable 
(typically gates), while Class B closures are impassable such as earthen berms or 
debris. These distinctions are important for road data management and analysis. 
These definitions have evolved and been integrated into GIS road tracking data 
during the last ten years, and they are key to implementation of the Stillwater and 
Swan transportation plans under the HCP. 

 
Comment 64: Regarding grizzly bear definitions, a commenter noted that 

grizzly bear provisions are covered elsewhere in the proposed administrative rules 
revisions and having duplicative definitions and rules can create conflict and leave 
implementation open to scrutiny. The commenter suggests dropping grizzly bear 
definitions and leaving their management directions to the specific administrative 
rules. 
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Response to Comment 64: Without additional information, the department is 
unclear how the proposed revisions to definitions regarding grizzly bears would 
create conflicts or leave implementation open to scrutiny. The intent was the 
opposite, and the department believes after lengthy reviews in the HCP process and 
internal review conducted by field staff, we have accomplished our intent. The terms 
in question that are defined, in most cases, occur many places in the administrative 
rules. Thus, a practitioner would likely have an extremely difficult time implementing 
a number of the rules that pertain to definitions ARM 36.11.403(80), (89), and (90) 
without them. In some cases, there is purposeful consistent redundancy provided for 
things such as dates that pertain to particular periods or seasons; however, we are 
not aware of any that are in conflict.  

 
Comment 65: A commenter noted that the "Reasonable Necessity" for the 

proposed amendment states that expansion of HCP specific language to all Trust 
Lands "will increase the consistency of effects analyses across forest management 
projects on lands outside the HCP project area." The commenter states that easing 
analysis is hardly a compelling reason to expand a restrictive process with a specific 
footprint to lands across the state that makes no mention of the additional 
operational constraints the amendments will place on trust land forest management 
implementation. The commenter believes this is an administrative consideration with 
widespread and long-lasting impacts on the ground and strongly feels further 
discussion is required. 

 
Response to Comment 65: The amended cumulative watershed effects rule 

does not ease analysis requirements by the department, but rather allows for 
consistent effects analyses to be completed on timber sale projects regardless of 
geographic location. The proposed rules would only apply to forest management 
activities that occur on trust lands, which in the 2020 SYC totaled approximately 
750,000 acres. Of this commercial timber base, a sizable portion of the rules would 
not apply as threatened and endangered species rules are geographically explicit 
and would be minimally constraining on most eastern area lands. It is also important 
to consider that many administrative rules have been in place since 2003 on lands 
not covered under the HCP, particularly in eastern Montana. In a number of cases, 
such rules would be replaced with definitions and measures consistent with the 
HCP. That is, new administrative rules would replace the previously existing set. We 
believe the proposed revisions provide reasonable and responsible changes that will 
promote analysis and management consistency, which are important program 
objectives. Overall, we anticipate required constraint levels of the revised 
administrative rules in question to closely mirror those in existing rules, which we 
believe does not represent a broad expansion of new requirements on additional 
lands. 

 
 Comment 66: A commenter states that this data collected and compiled by 
your very agency contradicts the need for changing existing administrative rules and 
instead indicates that the current rules work very well. The commenter also states 
that the proposed changes to the administrative rules in fact dispute the Forestry 
Assistance Bureau's consistent data driven assertation that the current set of rules 
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are easy to interpret, provide flexibility of implementation across a broad landscape, 
and effectively protect resources within the SMZ corridor. If the proposed 
administrative rules were approved, they could undermine Montana's SMZ law and 
BMP guidelines and have long-term unintended consequences could require more 
FTEs to implement as the complexity increases. 
 
 Response to Comment 66: The SMZ law is the foundation for RMZ strategy 
developed under the HCP and provided the prescriptive baseline for tree retention 
requirements and prohibitions such as equipment operations, road construction, 
burning, and clear cutting, among other prohibited actions. The SMZ law will 
continue to be adopted under rules for forest management (ARM 36.11.301 
through 36.11.313) and implemented on every trust land timber sale. Measures 
contained in the revised administrative rules for forest management apply strictly 
and solely to Montana state trust lands and would not undermine the application of 
the SMZ law or BMPs as applied to other state and private ownerships. In the 
most recent SYC process, the department identified approximately 750,000 
commercial forest acres. Of these acres, 583,889 were allocated to management 
regimes and were included in solution (MBG 2020). The HCP covers 
approximately 630,000 acres of forested trust land where associated stream 
buffers would be applied. Thus, the gross expanded area where the revised rules 
would apply would be on approximately 120,000 acres, primarily on land offices in 
eastern Montana. On these acres, there are approximately 280 miles of Class I 
stream protections on these added lands would result in approximately 1,977 
acres of additional managed RMZ, where 50 percent retention would be required. 
The additional stream buffers would provide further resource protection as climate 
modeling has shown increases in background stream temperatures in Montana of 
up to three degrees Celsius by 2080 (Isaak, et al. 2017). The EA completed by the 
department for this administrative rule revision process disclosed the additional 
acres that would be affected by some rules. We further note that, coupled with the 
addition of approximately 14,000 acres of acquired forest land and adjustments 
made to identified acreage deferrals, the 2020 annual sustainable yield model that 
included the proposed administrative rules as a constraint increased the annual 
sustainable yield by 17 percent over the calculation in 2015. Again, added 
resource protection in the wake of climate change, improving program consistency 
statewide, site productivity is relatively low, and that the availability of standing 
volume is not typically a limitation on these lands are important considerations that 
the department has taken into account. 
 
 Comment 67: A commenter noted a peer-reviewed article citing the efficacy of 
Montana's current SMZ and BMP approaches to forest management before enacting 
changes on a system that is already clearly exemplary. 
 
 Response to Comment 67: The department agrees that the SMZ law and 
BMPs for Forestry have been highly successful at preventing water quality impacts 
from sediment delivery during forest management activities. No changes to the law 
and/or its implementation on state trust land is proposed here. The department 
agrees with the commenter regarding the contribution of the cited publication on 
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furthering the scientific body of literature regarding the effectiveness of the SMZ law 
and BMPs. Further research is warranted regarding the law's effectiveness with 
respect to other stream metrics such as stream temperature, large woody debris 
recruitment, shade, habitat complexity, microclimate modification, and ramifications 
of climate change. The department's ongoing monitoring efforts are focused on 
providing additional information and clarity to the above-referenced response 
variables.  
 
 Comment 68: We feel that the expansion of the HCP to all State Trust lands 
and the amendment of the current administrative rules to change application of 
SMZs, ERZs, and RMZs will unnecessarily burden the agency with additional self-
mandated provisions, complicate implementation of what is now a simple and 
demonstrably effective set of rules, and undermine the current laws and practices 
governing private lands. It will also remove a significant portion of the State's land 
base from active management and instead adopt a "leave it alone" policy on 
streamside buffers that are widely recognized as critical corridors for both terrestrial 
and aquatic wildlife. A "leave it alone" policy removes the option for the department 
to manage these corridors in the event of major disturbance such as wildfire, wind, 
or insects and can have unforeseen procedural and economic impacts. We suggest 
a thorough and collaborative review of streamside buffer rules be undertaken 
instead of the current proposed changes.  
 
 Response to Comment 68: In the most recent SYC process, the department 
identified approximately 750,000 commercial forest acres. Of these acres, 583,889 
were allocated to management regimes and were included in solution (MBG 2020). 
Thus, the gross expanded area where the revised rules would apply would be on 
approximately 120,000 acres, primarily on land offices in eastern Montana. On these 
acres there are approximately 280 miles of Class I streams protections on these 
added lands would result in approximately 1,977 acres of additional managed RMZ, 
where 50 percent retention would be required. The additional stream buffers would 
provide further resource protection as climate modeling has shown increases in 
background stream temperatures in Montana of up to three degrees Celsius by 2080 
(Isaak, et al. 2017). The EA completed by the department for this administrative rule 
revision process disclosed the additional acres that would be affected by some rules. 
We further note that, the 2020 annual sustainable yield model that included the 
proposed administrative rules as a constraint coupled with the addition of 
approximately 14,000 acres of acquired forest land and adjustments made to 
identified acreage deferrals, increased the annual sustainable yield by 17 percent 
over the calculation in 2015. Again, added resource protection in the wake of climate 
change, improving program consistency statewide, site productivity is relatively low, 
and that the availability of standing volume is not typically a limitation on these lands 
are important considerations that the department has taken into account. 
 
RMZs have been implemented adjacent to fish bearing streams on state trust lands 
since the initial adoption of Forest Management administrative rules in 2003. This 
policy has been implemented statewide during forest management activities, 
regardless of land classification. The primary change under the HCP conservation 
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strategy is the application of RMZs on all Class I streams, regardless of the stream's 
ability to support a fishery. This constraint was again modeled for the entirety of the 
commercial forest land base in the 2020 SYC in the form of a 50 foot "grow only" 
constraint on all Class I streams. The department maintains the management 
flexibility to harvest within this portion of the riparian buffer and as a result, will have 
no further economic impact to trust beneficiaries. The department addresses 
numerous resource needs and values when conducting forest management projects 
to comply with many laws and requirements, first and foremost compliance with the 
SFLMP and generating revenue for trust beneficiaries. Some required measures the 
department must implement do include consideration of fragmentation, habitat 
connectivity, and movement corridors for wildlife. Addressing such issues is 
important for ensuring the credibility and long-term program viability of the program 
will be maintained. The proposed measure revisions allow for considerable 
discretion and management flexibility for department foresters and resource 
specialists. In no way would the proposed revisions result in unnecessary burdens or 
prevent the department from addressing management needs such as salvage 
associated with wildfires, insects and disease, wind, or other natural events.  
 
 Comment 69: A commenter noted that this administrative rule change would 
apply HCP rules across the entirety of the trust lands land base, which does not lend 
itself well to the diversity found across the state, and has the appearance of 
prescribing HCP rules for bull trout and cutthroat trout on streams that may not have 
ever supported these species. 
 
 Response to Comment 69: Amendments provided in ARM 36.11.427 update 
references to interagency plans the department is signatory to and provide clear 
direction regarding when fish passage will be addressed at a site, taking into 
consideration Montana Department of Fish, Wildlife and Parks (FWP) population 
management goals. With respect to the applicability of rules regarding fish species, 
the department relies on site specific data for fisheries presence/absence either 
gathered by the department or FWP and does not speculate on historic and/or future 
species status of a stream when applying rules related to a fish species.  
 
 Comment 70: A commenter supports the removal of bald eagle from ARM 
36.11.428.  
 
 Response to Comment 70: The department notes the comment and thanks 
the commenter for their input. 
 
 Comment 71: A commenter suggests the proposed administrative rule 
changes as they pertain to lynx be limited to one section rather than have potentially 
conflicting rules in in the definition section and under this threatened and 
endangered species section. The commenter suggests that the expansion of these 
rules to the entirety of the trust lands ownership is unnecessarily burdensome, 
provides little latitude for land management, greater complexity in implementation, 
and adds more acres deferred from management. The commenter elaborated that 
the 2020 SYC included 9,406 acres constrained by lynx habitat under the existing 
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administrative rules, and asked how many additional acres will be encumbered by 
the proposed rule changes and how will that affect implementation of the sustained 
yield harvest on the ground. The commenter added this proposed rule change has 
the appearance of prescribing HCP rules for lynx onto areas that may not have ever 
supported this species.  
 
 Response to Comment 71: Having both clear, applicable definitions and 
administrative rule sections is consistent with MAPA and administrative rule 
requirements for state agencies. The proposed text changes to the administrative 
rules pertaining to threatened and endangered species appear significant but are not 
as they simply reflect inclusion of the full text of HCP measures that have been in 
place since 2012 on 550,000 acres of state trust land in western Montana under a 
rule adopted by reference (ARM 36.11.470). The application of measures to other 
lands, not currently covered under the HCP would be expected to have no 
measurable additional effect on the program. This is because the distribution of this 
species and habitat suitability are limited considerably in eastern Montana. After 
further review, we are aware of no conflicting rules or definitions in the proposed 
administrative rules. Mitigation measures for lynx have been applied by the 
department since 2003 based on where habitat occurs in the state using current 
habitat mapping based on the department's stand level inventory data. If the 
department were to not adopt the revised administrative rules as proposed, existing 
outdated habitat definitions and administrative rules currently in place for this 
species in these same "expanded" areas would remain on the books, which provide 
equally if not greater constraining effects on the program. Furthermore, retaining the 
outdated habitat definitions and measures in rule would perpetuate existing 
confusion and legal vulnerability for the program. Under either administrative rules, 
given the lower general quality and amounts of suitable habitat found in eastern 
Montana, constraining effects on the program regarding implementation, 
procedures, or harvest volume would be virtually immeasurable. Having revised 
clear, consistent forest management rules and definitions applicable across the state 
is necessary to promote process efficiency and long-term defensibility of the 
program. Constraints as applied for Canada lynx have remained very consistent 
since the 2011 calculation prior to adoption of the HCP. Detectable differences have 
primarily been related to the application of the calculation models to an expanding 
land base due to recent periodic land acquisitions where the same administrative 
rules and constraints have been applied. Detailed descriptions of how lynx habitat 
was constrained in the 2020 calculation may be found in Appendix N of the 2020 
report (MBG 2020, pp. 120-125). Considerably more acres were constrained for lynx 
habitat in all of the calculations including 2011, 2015, and 2020 than the 9,406 acres 
referenced in the comment (See pp. 47 and 48 in MBG 2020 final report). Of note, in 
the 2020 calculation there was no apparent additional volume reduction associated 
with lynx constraints when they were run at their location in sequence with other 
previous constraints.  
 
 Comment 72: A commenter does not support the expansion of HCP rules 
written for a specific area and management objective be expanded to the entirety of 
the land base noting the proposed administrative rule changes place undue 
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constraints on land managers without offering a compelling reason for expanding 
HCP rules to the entire land base. The commenter observed that the proposed rules 
are lengthy and far reaching and the consequences need to be thoroughly examined 
rather than rushed through in a bundled rules revision package. The commenter 
elaborated that the grizzly bear environment is rapidly evolving and placing specific 
constraints on an ever-changing environment seems short sighted, providing the 
example of the Governor's Grizzly Bear Action Council (GBAC) which is comprised 
of multiple stakeholders as having difficulty agreeing on a path forward for grizzly 
bear management in the state. The commenter stated the proposed changes are 
hasty and may not be in alignment with forthcoming GBAC recommendations, and 
asked, additionally, how do the proposed changes impact acres deferred from 
management and how does this associate with the recently adopted 2020 SYC.  
 
 Response to Comment 72: The department is not expanding grizzly bear 
management direction across the state. Current administrative rules that are dated 
would still apply to state trust lands on eastside land offices when forest 
management activities are conducted if the proposed rules are not adopted. These 
dated administrative rules proposed for replacement have been on the books since 
2003 when they were originally adopted. HCP measures have been implemented by 
the department since 2012 as required under ARM 36.11.470. Under this process, 
the department is proposing to adopt revised rules and definitions based on 
improved scientific information that have received considerable prior public review 
and analysis in cooperation with the USFWS. As such, they serve to clarify the 
department's responsibilities under the ESA and ensure the long-term defensibility 
and credibility of the program with regard to endangered species concerns, which 
were key important beneficial objectives identified in the HCP development process. 
We believe this is an important consideration. The proposed administrative rules 
reflect revision work that was initiated in 2004 with initiation of the HCP process. 
Thus, we believe that development, analysis, public disclosure, and adoption of 
these measures to this point has been anything but rushed. Application of these 
administrative rules would not create new onerous hardship for the program as 
implied, given the minimally constraining characteristics of the revised administrative 
rules themselves, and the limited distribution of grizzly bears in eastern Montana. 
The benefits of having these clear, consistent forest management rules and 
definitions to be applied across the state are necessary to promote process 
efficiency and long-term defensibility of the program. The HCP associated 50-year 
Incidental Take Permit and administrative rules provide considerable management 
consistency, certainty and stability regarding an ever-changing policy environment 
and distribution regarding grizzly bears. While the GBAC serves an important role for 
informing grizzly bear management and recovery efforts in Montana, 
recommendations provided by that group are unlikely to substantially influence or 
circumvent HCP measures adopted as administrative rules in the foreseeable future. 
Any proposed future changes would require review from the USFWS, and analysis 
and disclosure in applicable MAPA and MEPA processes. These revised 
administrative rules would cause no additional deferrals of forested timberland, and 
all measures from these rules were considered and addressed in the 2020 SYC. 
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Detailed descriptions of grizzly bear constraints applied in the 2020 SYC can be 
found on pages 119-124 of the final SYC report (MBG 2020).  
 
 
/s/  John E. Tubbs     /s/  Mark Phares    
JOHN E. TUBBS MARK PHARES 
Director Rule Reviewer 
Natural Resources and Conservation      Natural Resources and Conservation       

 
 
Certified to the Secretary of State December 1, 2020. 
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 BEFORE THE DEPARTMENT OF REVENUE 
 OF THE STATE OF MONTANA 
 
In the matter of the amendment of 
ARM 42.21.155, 42.22.1311, and 
42.22.1313, and the repeal of ARM 
42.22.1304, 42.22.1307, 42.22.1308, 
42.22.1310, 42.22.1312, and 
42.22.1315 pertaining to trended 
depreciation schedules for valuing 
personal property 

) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF AMENDMENT AND 
REPEAL  

 
TO:  All Concerned Persons 
 
1.  On October 23, 2020, the Department of Revenue published MAR Notice 

No. 42-1025 pertaining to the public hearing on the proposed amendment and 
repeal of the above-stated rules at page 1869 of the 2020 Montana Administrative 
Register, Issue Number 20. 

 
2.  On November 16, 2020, a public hearing was held via videoconferencing 

to consider the proposed amendment and repeal.  No interested persons appeared 
via video or telephone at the hearing.  No oral or written comments were received. 

 
3.  The department has amended and repealed the above-stated rules as 

proposed.  
 
4.  The effective date of the department's amendments and repeals is 

January 1, 2021. 
 

 
/s/ Todd Olson     /s/ Gene Walborn     
Todd Olson     Gene Walborn 
Rule Reviewer    Director of Revenue 
 

Certified to the Secretary of State December 1, 2020. 
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

 Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim committees and the 

Environmental Quality Council (EQC).  These interim committees and the EQC have 

administrative rule review, program evaluation, and monitoring functions for the 

following executive branch agencies and the entities attached to agencies for 

administrative purposes. 

Economic Affairs Interim Committee: 

 Department of Agriculture; 

 Department of Commerce; 

 Department of Labor and Industry; 

 Department of Livestock; 

 Office of the State Auditor and Insurance Commissioner; and 

 Office of Economic Development. 

Education and Local Government Interim Committee: 

 State Board of Education; 

 Board of Public Education; 

 Board of Regents of Higher Education; and 

 Office of Public Instruction. 

Children, Families, Health, and Human Services Interim Committee: 

 Department of Public Health and Human Services. 

Law and Justice Interim Committee: 

 Department of Corrections; and 

 Department of Justice. 

Energy and Telecommunications Interim Committee: 

 Department of Public Service Regulation. 

 

 



-2278- 
 
 

 
Montana Administrative Register 23-12/11/20 

Revenue and Transportation Interim Committee: 

 Department of Revenue; and  

 Department of Transportation. 

State Administration and Veterans' Affairs Interim Committee: 

 Department of Administration; 

 Department of Military Affairs; and 

 Office of the Secretary of State. 

Environmental Quality Council: 

 Department of Environmental Quality; 

 Department of Fish, Wildlife and Parks; and 

 Department of Natural Resources and Conservation. 

Water Policy Interim Committee (where the primary concern is the 
quality or quantity of water):  
 
 Department of Environmental Quality; 

 Department of Fish, Wildlife and Parks; and 

 Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to make 

recommendations to an agency regarding the adoption, amendment, or repeal of a 

rule or to request that the agency prepare a statement of the estimated economic 

impact of a proposal.  They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or directing an agency to adopt 

or amend a rule, or a Joint Resolution recommending that an agency adopt, amend, 

or repeal a rule. 

The interim committees and the EQC welcome comments and invite 

members of the public to appear before them or to send written statements in order 

to bring to their attention any difficulties with the existing or proposed rules.  The 

mailing address is P.O. Box 201706, Helena, MT 59620-1706. 
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 HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
 AND THE MONTANA ADMINISTRATIVE REGISTER 
 
 
Definitions: Administrative Rules of Montana (ARM) is a looseleaf 

compilation by department of all rules of state departments and 
attached boards presently in effect, except rules adopted up to 
three months previously. 

 
Montana Administrative Register (MAR or Register) is an 
online publication, issued twice-monthly, containing notices of 
rules proposed by agencies, notices of rules adopted by 
agencies, and interpretations of statutes and rules by the 
Attorney General (Attorney General's Opinions) and agencies 
(Declaratory Rulings) issued since publication of the preceding 
Register. 

 
 
Use of the Administrative Rules of Montana (ARM): 
 
Known 1. Consult ARM Topical Index. 
Subject  Update the rule by checking recent rulemaking and the 

table of contents in the last Montana Administrative 
Register issued. 

 
Statute 2. Go to cross reference table at end of each number and 

title which lists MCA section numbers and department  
corresponding ARM rule numbers. 
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  RECENT RULEMAKING BY AGENCY 
 
The Administrative Rules of Montana (ARM) is a compilation of existing permanent 
rules of those executive agencies that have been designated by the Montana 
Administrative Procedure Act for inclusion in the ARM.  The ARM is updated through 
September 30, 2020.  This table includes notices in which those rules adopted 
during the period June 12, 2020, through November 20, 2020, occurred and any 
proposed rule action that was pending during the past 6-month period.  (A notice of 
adoption must be published within six months of the published notice of the 
proposed rule.)  This table does not include the contents of this issue of the Montana 
Administrative Register (MAR or Register). 
 
To be current on proposed and adopted rulemaking, it is necessary to check the 
ARM updated through September 30, 2020, this table, and the table of contents of 
this issue of the Register. 
 
This table indicates the department name, title number, notice numbers in ascending 
order, the subject matter of the notice, and the page number(s) at which the notice is 
published in the 2020 Montana Administrative Register. 
 
To aid the user, this table includes rulemaking actions of such entities as boards and 
commissions listed separately under their appropriate title number. 
 
ADMINISTRATION, Department of, Title 2 
 
2-13-605 Next Generation 9-1-1 Technology Standards and Baseline Principles, 

p. 1719, 1857 
2-59-596 Banking - Bank Branches - Limitations on Loans - Bank Branch 

Relocations, p. 1296, 1698 
2-59-600 Semiannual Assessment for Banks, p. 1039, 1515 
2-59-602 Report Due Dates for Mortgage Servicers - When Initial Mortgage 

License Applications Are Deemed Abandoned, p. 1247, 1615 
2-59-603 Adoption of Model Bylaws and Statutory Reference, p. 1316, 1704 
2-59-604 Designated Manager Supervisory Requirements, p. 1544, 1835 
2-59-606 Renewal Fees of Mortgage Brokers, Mortgage Lenders, Mortgage 

Servicers, and Mortgage Loan Originators, p. 1547, 1836 
2-59-609 Semiannual Assessment for Banks and Credit Unions, p. 1786 
 
(Public Employees' Retirement Board) 
2-43-594 Investment Policy Statements for the Defined Contribution Retirement 

Plan and the 457(b) Deferred Compensation Plan, p. 347, 1117 
2-43-601 Adoption by Reference of the State of Montana Public Employee 

Defined Contribution Plan Document and the Public Employee 
Deferred Compensation (457) Plan Document, p. 1035, 1614 

 
AGRICULTURE, Department of, Title 4  
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4-20-266 Restricted Weed Seeds, p. 514, 1018 
4-20-267 Commodity Dealer Licenses, p. 517, 1019 
4-20-268 Violations in Commodity Reporting, p. 1042, 1837 
4-20-269 Montana Hemp Research and Market Development Program, p. 1319, 

2079 
4-20-270 Hemp, p. 1946 
 
STATE AUDITOR, Office of, Title 6 
 
6-250 Securities Regulation - Filings - Securities Exemptions - Fraudulent 

and Unethical Practices - Broker-Dealers and Investment Advisers - 
Transactional Exemption, p. 719, 1874 

6-261 Surety Insurance Producers Who Sell, Solicit, or Negotiate 
Commercial Bail Bonds, p. 739, 1860 

 
(Classification Review Committee) 
6-262 Establishment, Deletion, or Revision of Classifications for Various 

Industries for Supplementing the NCCI Basic Manual for Workers' 
Compensation and Employers Liability Insurance, p. 1014, 1734 

 
COMMERCE, Department of, Title 8 
 
8-94-184 Administration of the 2021 Biennium Federal Community Development 

Block Grant (CDBG) Program–Planning Grants, p. 1378, 1735 
 
EDUCATION, Title 10 
 
(Board of Public Education) 
10-53-137 Technology Integration Content Standards, p. 1380 
10-54-134 K-12 Career and Technical Education Content Standards, p. 1398 
10-55-135 K-12 Computer Science Content Standards, p. 1416 
10-55-136 Library Media Content Standards, p. 1428 
10-55-138 K-12 Social Studies Content Standards, p. 1446 
 
(Office of Public Instruction) 
10-13-133 Traffic Education, p. 939, 1281 
 
FISH, WILDLIFE AND PARKS, Department of, Title 12 
 
12-529 Closing Bird Island on Flathead Lake in Lake County, p. 1616 
12-530 Closing the Shields River to All Motorized Watercraft, p. 1690 
12-532 Closing Spring Meadow Lake State Park in Lewis and Clark County, p. 

1705 
12-533 Field Trial Regulations - Game Bird Dog Training - Game Bird Farms, 

p. 2093 
12-536 Closing Clark's Lookout State Park in Beaverhead County, p. 1877 
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(Fish and Wildlife Commission) 
12-531 Recreational Use on the Madison River, p. 1722 
12-534 Closing the Boulder River to All Motorized Watercraft, p. 1953 
12-535 Use of Remote-Controlled Devices and Drones While Fishing, p. 1956 
 
GOVERNOR, Office of, Title 14 
 
14-7 Energy Supply Emergency Rules, p. 136, 1322 
 
ENVIRONMENTAL QUALITY, Department of, Title 17 
 
17-406 Technologically Enhanced Naturally Occurring Radioactive Material 

(TENORM) Waste, p. 1239, 159, 1118 
17-410 Incorporation by Reference - Definitions - Asbestos Project Permits - 

Training Provider Requirements - Fees - Refunds, p. 354, 525, 633, 
1150, 1325 

 
(Board of Environmental Review) 
17-411 MPDES Program Updates, p. 750, 942, 1879 
17-412 Natural and Nonanthropogenic Water Quality Standards, p. 765, 944, 

1618 
17-413 Air Quality Operation Fees, p. 1550 
17-414 Selenium Standards for Lake Koocanusa and the Kootenai River, p. 

1789 
 
TRANSPORTATION, Department of, Title 18 
 
18-180 Motor Carrier Services Safety Requirements, p. 769, 1020 
18-181 MDT Employee Grievance Procedures, p. 840, 1045, 1516 
18-182 Motor Carrier Services, p. 1251, 1626 
18-183 Motor Fuels Tax, p. 1795 
 
CORRECTIONS, Department of, Title 20 
 
(Board of Pardons and Parole) 
20-25-70 Parole Guidelines - Conditional Discharge From Supervision, p. 1556, 

1693 
 
JUSTICE, Department of, Title 23 
 
23-18-249 Montana 24/7 Sobriety Program Act, p. 1804 
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LABOR AND INDUSTRY, Department of, Title 24 
 
Boards under the Business Standards Division are listed in alphabetical order by 
chapter following the department notices. 
 
24-2-361 Commissioner's Active Supervision of the Board of Professional 

Engineers and Professional Land Surveyors Regarding a Proposed 
Rule Adding Experience With the Public Land Survey System, p. 1461 

24-11-360 Unemployment Insurance Benefits Related to the COVID-19 
Pandemic, p. 1264, 1628 

24-13-366 HELP-Link, p. 1958 
24-17-363 Prevailing Wage Rates for Public Works Projects, p. 1862 
24-21-362 Apprenticeship and Training Program, p. 1964 
24-22-368 Implementation of the Montana Employment Advancement Right Now 

Program Act, p. 1969 
24-29-354 Medical Fee Schedules for Workers' Compensation Purposes, p. 634, 

1021 
24-29-364 Drug Formulary in the Utilization and Treatment Guidelines for 

Workers' Compensation and Occupational Disease, p. 2030 
24-29-365 Reimbursement of Workers' Compensation Premiums Due to 

Providing High-Quality Work-Based Learning Opportunities, p. 2033 
24-101-308 Registration for Out-of-State Volunteer Professionals, p. 946, 1326 
24-101-309 Definitions - Applicants With Criminal Convictions, p. 1821 
24-301-348 Underground Facility Protection Program - Assessment and Collection 

of Civil Penalties - Collection of Annual Fees - Disputes Regarding 
Penalties and Fines–Mediation - Training and Educational Grants, p. 
1463, 1572, 1840 

 
(Board of Personnel Appeals) 
24-26-353 Practices of and Procedures Before the Board of Personnel Appeals, 

p. 1977 
 
(Board of Chiropractors) 
24-126-37 Continuing Education Requirements - Acceptable Continuing 

Education - Dry Needling, p. 638, 1737 
 
(Board of Dentistry) 
24-138-78 Approved Clinical Exam Criteria for Dentists and Dental Hygienists - 

Specialty Advertising - Dental Hygienists–Temporary Practice Permits, 
p. 1268, 1631 

24-138-79 Approved Clinical Exam Criteria for Dentists and Dental Hygienists, p. 
2098 

 
(Board of Massage Therapy) 
24-155-8 Licensure of Out-of-State Applicants - Unprofessional Conduct - 

Records - Standards of Practice, p. 9, 247, 1327 
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(Board of Medical Examiners) 
24-156-87 Definitions - Training of Student Physician Assistants - Application for 

Physician Assistant License - Physician Assistant Fees - Reporting to 
the Board - Supervision of Physician Assistant - Patient Rights - 
Unprofessional Conduct - Management of Infectious Wastes - 
Physician Assistant License Renewal, p. 1561 

24-156-89 ECP Scope of Practice, p. 1838 
24-156-90 ECP Scope of Practice, p. 1866 
 
(Board of Outfitters) 
24-171-40 Outfitter Records - Safety and First Aid Provisions - Operations Plans 

and Amendments - Unprofessional Conduct and Misconduct, p. 28, 
262, 1157 

 
(Board of Psychologists) 
24-189-41 Fee Schedule - Psychologist Application Procedures - Examination - 

Temporary Permit - Behavior Analyst Experience and Supervision, p. 
1272, 2081 

 
(Board of Behavioral Health) 
24-219-35 Application and Licensing Rules for Licensed Clinical Social Workers 

(LCSW), Licensed Baccalaureate Social Workers (LBSW), Licensed 
Master's Social Workers (LMSW), Licensed Clinical Professional 
Counselors (LCPC), Licensed Marriage and Family Therapists 
(LMFT), Licensed Addiction Counselors (LAC), and Certified 
Behavioral Health Peer Support Specialists (CBHPSS), p. 278, 1517 

 
(Board of Veterinary Medicine) 
24-225-41 Definitions - Patient Medical Records and Recordkeeping - 

Unprofessional Conduct - Continuing Education - Certified Euthanasia 
Technicians–License Requirements - Board-Approved Training 
Program Criteria - Certified Euthanasia Technician Examinations–
Written and Practical - Application for Certified Euthanasia Agencies - 
Inspections–Initial and Annual - Continuing Education– Certified 
Euthanasia Technicians - Certified Euthanasia Agency Operation 
Standards - Change of Attorney-in-Fact - Closure of a Certified 
Euthanasia Agency or Loss of DEA Permit - Termination of Certified 
Euthanasia Technician Employment and Retirement of Certificate, p. 
440, 1633 

 
LIVESTOCK, Department of, Title 32 
 
32-18-293 Recalls, p. 1468 
32-20-308 Label Review, p. 1278, 1841 
32-20-310 Designated Surveillance Area, p. 843, 1282 
32-20-311 Special Requirements for Poultry - Special Requirements for 

Alternative Livestock, p. 1472, 1843 
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32-20-314 Special Requirements for Swine, p. 2104 
 
(Board of Milk Control) 
32-20-313 Milk Control Assessments, p. 2101 
 
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 
 
36-22-203 Management of State Forested Lands, p. 1046 
36-22-210 Rangeland Management, p. 2107 
 
(Board of Oil and Gas Conservation) 
36-22-209 Privilege and License Tax, p. 1016 
 
PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 
 
37-908 Child Welfare Prevention and Support Services Contract Enrollment 

and Participation, p. 1087, 1528 
37-913 Substantiation of Abuse and Neglect Reports - Disclosure of 

Information, p. 1574, 1739 
37-916 Updating Medicaid and Non-Medicaid Provider Rates, Fee Schedules, 

and Effective Dates, p. 846, 1158 
37-917 Medicaid and Non-Medicaid Manual Updates, p. 856, 1161 
37-918 Home and Community Based Services for Adults With Severe and 

Disabling Mental Illness, p. 861, 1173 
37-919 Nursing Facility Reimbursement, p. 949, 1330 
37-920 Developmental Disabilities Program Services Manual Updates, p. 

1094, 1529 
37-921 Durable Medical Equipment Order and Record Requirement Update, 

p. 1098, 1530 
37-922 Healthy Montana Kids Dental Benefits, p. 1102, 1531 
37-923 Flavored Electronic Smoking Devices, p. 1105, 1637 
37-924 Limiting COVID-19 Exposure in Assisted Living Facilities, p. 1333 
37-925 Medicaid Rates and Services, p. 1476, 1740 
37-926 Graduate Medical Education Methodology Changes, p. 1481, 1742 
37-928 Home and Community-Based Services, p. 1486, 1707 
37-929 Low Income Energy Assistance Program (LIEAP), p. 1582, 1844 
37-930 Trauma Facility Designation, p.1591, 1845 
37-931 Automated External Defibrillators (AED), p. 1826 
37-932 Substantiation of Abuse and Neglect Reports - Disclosure of 

Information, p. 2040 
37-933 Updating Medicaid Provider Rates, Fee Schedules, and Effective 

Dates, p. 2048, 2111 
37-934 Home Support Services (HSS) Program Redesign, p. 2054 
37-935 Health and Economic Livelihood Partnership (HELP) Act, p. 2062 
37-936 Montana Telecommunications Access Program (MTAP) Financial 

Eligibility Criteria, p. 2113 
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REVENUE, Department of, Title 42 
 
42-1017 Approval of a Licensee Without Premises - Concession Agreements, 

p. 462, 566, 772, 1177, 1283 
42-1019 Montana Economic Development Industry Advancement Act 

(MEDIAA), p. 473, 568, 774, 1638 
42-1020 Alternative County Business Office Hours, p. 1115, 1648 
42-1021 Forest Land Classification Requirements and Valuation, p. 1490, 1743 
42-1022 State Liquor Warehouse Inventory Practices - Amendments to 

Bailment Limits - Revisions to Product Classification, p. 1506, 1745 
42-1023 Classification and Valuation of Class Three Property (i.e., Agricultural 

Land), p. 1594, 1881 
42-1024 Updates to the Montana Reappraisal Plan and Classification and 

Valuation Manuals, p. 1832, 2078 
42-1025 Trended Depreciation Schedules for Valuing Personal Property, p. 

1869 
42-1026 Montana Achieving a Better Life Experience (ABLE) Program 

Accounts and Family Education Plan Savings Accounts, p. 2116 
42-1027 Revisions to Definitions of Oil Stripper Well Bonus - Stripper Well 

Exemption, p. 2128 
 
SECRETARY OF STATE, Office of, Title 44 
 
44-2-238 Electronic Notary Stamps, p. 704, 1186 
44-2-240 Scheduled Dates for the 2021 Montana Administrative Register, p. 

1695, 1882 
 
(Commissioner of Political Practices) 
44-2-241 Payment Threshold--Inflation Adjustment for Lobbyists, p. 2131 
 



MONTANA ADMINISTRATIVE 
REGISTER

2020 ISSUE NO. 23 
DECEMBER 11, 2020 

PAGES 2226-2286

COREY STAPLETON 
SECRETARY OF STATE

P.O. BOX 202801

HELENA, MONTANA 59620


	MAR Cover
	Blank Page

	Table of Contents
	12-537pro-arm
	24-11-369pro-arm
	38-5-246 pro-arm
	42-1028pro-arm
	2-13-605adp-arm
	18-183-ADP-arm
	36-22-203adp-arm
	(1) through (4)(g)(vi) remain as proposed.
	Director Rule Reviewer

	42-1025adp-arm
	Function
	How
	Recent Rulemaking
	MAR Back
	Blank Page




