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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of rules pertaining ) ON THE PROPOSED AMENDMENT,
to licensure of out-of-state ) OF ARM 8.54.415 LICENSURE
applicants, reactivation of ) OF OUT-OF-STATE APPLICANTS,
inactive and revoked status, ) 8.54.418 REACTIVATION OF
commissions and contingent fees ) INACTIVE AND REVOKED
and the adoption of a new rule ) STATUS, 8.54.605
regarding definitions ) COMMISSIONS AND 8.54.606
) CONTINGENT FEES AND THE
) ADOPTION OF NEW RULE |
) DEFINITIONS

TO: All Concerned Persons

1. On August 17, 2000 at 9:00 a.m., a public hearing
will be held in the conference room, Fourth Floor, Federal
Building, 301 South Park, Helena, Montana to consider the
proposed amendment and adoption of the above-stated rules.

2.  The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Board of Public Accountants no
later than 5:00 p.m., on August 5, 2000 to advise us of the
nature of the accommodation that you need. Please contact Sue
Criswell, Board of Public Accountants, 111 N. Jackson (prior
to July 28, 2000) or 301 South Park (after August 1, 2000),

P.O. Box 200513, Helena, Montana 59620-0513; telephone (406)
444-7765 (prior to July 28, 2000) or 841-2389 (after August 1,
2000); Montana Relay 1-800-253-4091; TDD (406) 444-2978;
facsimile (406) 444-1667; e-mail compolpac@state.mt.us.

3. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

8.54.415 LICENSURE OF OUT-OF-STATE APPLICANTS

(1) through (b) will remain the same.

(c) meeting the requirements established under 37-50-
314(3)—, MCA, and the regulations established thereunder.

(2) through (3) will remain the same.

Auth: Sec. 37-50-203, MCA
IMP: Sec. 37-50-203, 37-50-314, MCA

REASON: The Board is proposing this amendment to eliminate
the reference to subparagraph (3) of 37-50-314, MCA that does
not exist.

8.54.418 REACTIVATION OF INACTIVE AND REVOKED STATUS

(2) through (4)(c) will remain the same.
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(5) Certificate or license holders who are fully retired
from active employment will be exempt from paying annual
renewal fees upon submitting an inactive a retired status
request form to the board and receiving approval.

Auth: 37-50-203, MCA
IMP:  37-50-203, MCA

REASON: The board is proposing this amendment to replace the
word "inactive" with "retired" to more appropriately refer to

the status request form for certificate or license holders who

are fully retired from active employment.

8.54.605 COMMISSIONS (1) A firm or permit holder shall
not pay a commission to obtain a client, nor accept a
commission for a referral to a client of products or services
of others when the firm or permit holder also performs for

that client any services for which professional standards

require independence. This prohibition applies during the

period in which the firm or permit holder is engaged to
perform any services requiring independence and the period

covered by those services.
(2) A firm or permit holder who is not prohibited by

this ru!e f_rom performi_nq services for or receivinq a -
commission and who is paid or expects to be paid a commission

shall disclose that fact in writing to any person or entity to

whom the firm or permit holder recommends or refers a product

or service to which the commission relates. Written
acknowledgment of such disclosure shall be obtained.
(3) Any firm or permit holder who accepts a referral fee

for recommending or referring any service of a firm or permit

holder to any person or entity or who pays a referral fee to

obtain a client shall disclose such acceptance or payment in

writing to the client and obtain written acknowledgment of

such disclosure.

(4) __ This rule shall not prohibit payments for the
purchase of an accounting practice or retirement payments to
individuals formerly engaged in the practice of public
accountancy, or payments to their heirs or estates.

Auth: 37-50-203, MCA
IMP:  37-50-203, MCA

REASON: The Board is proposing this amendment to enable firms
and permit holders to accept commissions and contingent fees
that are disclosed to clients, except in situations requiring
independence. The trend in recent years has been a move by
states to permit these fee arrangements and over 40 of the 54
jurisdictions allow firms and permit holders to accept these
types of fees on some basis. These modifications would bring
the Board's Professional Conduct Rules more in line with the
American Institute of Certified Public Accountants' Code of
Professional Conduct rules and allow Montana firms and permit
holders to be competitive with their peers.
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8.54.606 CONTINGENT FEES (1) A firm or permit holder
shall not offer or perform professional services for a fee
which is contingent upon the findings or results of such

services, _ ;-provided-however———thatthistule-does-netapplyto————

when the firm or permit holder also performs for that client
any services for which professional standards require
independence. This prohibition applies during the period in
which the firm or permit holder is engaged to perform any
services for which professional standards require independence
and the period covered by those services.
(2) A firm or permit holder who is not prohibited by
this rule from performing professional services for a
contingent fee shall disclose that fact in writing to any
person or entity to whom the services are to be provided.
Written acknowledgment of such disclosure shall be obtained.
(3) A firm or permit holder shall not offer to prepare
an original or amended tax return or claim for a tax refund
for a contingent fee for any client.

Auth: 37-50-203, MCA
IMP: 37-50-203, MCA

REASON: The Board is proposing this amendment to enable firms
and permit holders to accept commissions and contingent fees
that are disclosed to clients, except in situations requiring
independence. The trend in recent years has been a move by
states to permit these fee arrangements and over 40 of the 54
jurisdictions allow firms and permit holders to accept these
types of fees on some basis. These modifications would bring
the Board's Professional Conduct Rules more in line with the
American Institute of Certified Public Accountants' Code of
Professional Conduct rules and allow Montana firms and permit
holders to be competitive with their peers.

4. The proposed new rule provides as follows:

NEW RULE | DEFINITIONS (1) "Commission" means
compensation for recommending or referring any product or
services to be supplied by another person or entity.

(2) "Contingent fee" means a fee established for the
performance of any service pursuant to an arrangement in which
no fee will be charged unless a specified finding or result is
attained, or in which the amount of the fee is otherwise
dependent upon the finding or result of such service. Solely
for purposes of this rule, fees are not regarded as being
contingent if fixed by courts or other public authorities, or,
in tax matters, if determined based on the result of judicial
proceeding or the finding of governmental agencies. A firm's
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or permit holder's fees may vary depending, for example, on
the complexity of services.

Auth: 37-50-203, MCA
IMP:  37-50-203, MCA

REASON: The Board is proposing this rule to clarify the terms
"commission” and "contingent fee" in reference to the rule
modifications being proposed in ARM 8.54.605 and 8.54.606.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Public Accountants, 111 North Jackson, (prior to July 28,

2000) or 301 South Park, (after August 1, 2000) P.O. Box
200513, Helena, Montana 59620-0513, by facsimile to (406) 444-
1667, or by e-mail to compolpac@state.mt.us and must be
received no later than 5:00 p.m. on August 17, 2000.

6. Edward L. Myers, lll, attorney, has been designated
to preside over and conduct this hearing.

7. The Board of Public Accountants maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this Board. Persons who wish to have
their name added to the list shall make a written request to
the board which includes the name and mailing address of the
person to receive notices and specifies that the person wishes
to receive notices regarding all Board of Public Accountants
administrative rulemaking or other administrative proceedings.
Such written request may be mailed or delivered to the Board
of Public Accountants, 111 North Jackson, (prior to July 28,
2000) or 301 South Park (after August 1, 2000) P.O. Box
200513, Helena, Montana 59620-0513, faxed to the office at
(406) 444-1667, e-mailed to compolpac@state.mt.us or may be
made by completing a request form at any rules hearing held by
the agency.

8.  The bill sponsor notice requirements of 2-4-302,
MCA, do not apply.

BOARD OF PUBLIC ACCOUNTANTS
BERYL STOVER, BOARD CHAIR

BY: /s/ Annie M. Bartos
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
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BY: /s/ Annie M. Bartos
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 3, 2000
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BEFORE THE ECONOMIC DEVELOPMENT DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of rules pertainingto) THE PROPOSED ADOPTION OF
Advanced Telecommunications ) RULES PERTAINING TO THE
Infrastructure Tax Credit ) ADVANCED TELECOMMUNICATIONS
) INFRASTRUCTURE TAX CREDIT

TO: All Concerned Persons

1. On August 15, 2000, at 10:00 a.m., a public hearing
will be held at the Department of Commerce, Upstairs
Conference Room, 1424 Ninth Avenue, Helena, Montana, to
consider the proposed adoption of rules pertaining to the
Advanced Telecommunications Infrastructure Tax Credit.

2. The Economic Development Division will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Economic Development Division no
later than 5:00 p.m., August 10, 2000, to advise us of the
nature of the accommodation that you need. Please contact
Peter Ohman, Department of Commerce, 1424 Ninth Avenue, P.O.
Box 200501, Helena, Montana, telephone (406)444-3553; e-mail
peohman@state.mt.us; Montana Relay 1-800-253-4091; TDD
(406)444-2978; facsimile (406)444-2903. Persons with
disabilities who need an alternative accessible format of this
document in order to participate in this rule-making process
should contact Peter Ohman.

3. The proposed new rules will read as follows: (new
matter underlined, deleted matter interlined)

| DEFINITIONS In addition to the definitions set forth in
15-23-129, MCA, the following definitions apply for purposes of
these rules:

(1) "Act" means Title 15, chapter 53, part 2, MCA.

(2) "Broadband" means any technology capable of
transmitting voice, data and video simultaneously.

(3) "Infrastructure" means facilities, including
hardware and software and the installation thereof that make
the delivery of telecommunications services possible. It does
not include sales, general or administrative expenses,
ordinary maintenance or other expenses not directly
attributable to the infrastructure improvement.

(4) "Unserved" means Montana businesses, communities,
institutions or citizens that do not have access to an
advanced telecommunications service.

(5) "Underserved" means Montana businesses, communities,
institutions or citizens who have access to an advanced
telecommunications service that is not competitive in terms of
speed, capability or cost with other customers of the
telecommunications services provider.
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(6) "Certify, certification and verification" means the
attestation in writing of the company official responsible for
the overall business operations in the state of Montana.

Auth: Sec. 15-53-203, MCA; IMP __,Sec. 15-53-202, 15-53-
203, MCA

REASON Section 15-53-203, MCA, directs the department
to establish a policy for granting telecommunications service
providers an infrastructure tax credit. The adoption of the
foregoing definitions will assist the department and
applicants by providing uniformity in the usage of these terms
and thereby avoid confusion or uncertainty about the exact
meaning of the same.

I APPLICATION FOR TAX CREDITS (1) Telecommunications
service providers shall make written application for tax
credits to the department. The application shall include the
following information:

(a) certification that the proposed advanced
telecommunications infrastructure project provides for
improved telecommunications services access to a majority of
customers in an unserved or underserved area,;

(b) a description of how the proposal will achieve the
objectives set forth in 15-53-203(3), MCA;

(c) the total cost of the infrastructure project, the
amount of requested tax credits and the expected retail
telecommunications excise tax liability during the tax year
for which the credits are requested;

(d) a description of the advanced telecommunications
infrastructure improvement project including:

(i) a narrative description fully describing the
proposed infrastructure project;

(i) a proposed detailed budget and timeline for
completing the project;

(i) partnerships, consortiums and interconnection
agreements, if necessary to complete the project;

(iv) the geographic area in which the advanced
telecommunications infrastructure improvements are to be
installed and the customers who will be served; and

(v) a complete description of the services and charges
for those services currently offered to customers compared to
the services and charges that will be available to those
customers if the telecommunications service provider installs
the advanced telecommunications infrastructure.

(2) Verification that the advanced telecommunications
infrastructure improvements will contribute to greater access
to advanced telecommunications services and enhance existing
telecommunications infrastructure. The company official
responsible for the overall business operations in the state
of Montana must make such verification in writing.

Auth: Sec. 15-53-203, MCA; IMP __,Sec. 15-53-202, 15-53-
203, MCA

REASON Section 15-53-203, MCA, directs the department
MAR Notice No. 8-99-36 13-7/13/00
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to establish a policy for granting telecommunications service
providers an infrastructure tax credit. The adoption of the
foregoing rules will provide notice to applicants of what
information they must provide to the department in order to be
considered for a tax credit. The rule will also guarantee
uniformity in applications for the tax credit, which will

assist the department in determining what applications fulfill

the requirements of section 15-53-203, MCA, and what
telecommunications infrastructure improvements are most likely
to achieve the purposes of that section.

I FACTORS THAT ESTABLISH WHETHER ADVANCED
TELECOMMUNICATIONS INFRASTRUCTURE PROVIDE IMPROVEMENTS
(1) Inthe determination of granting telecommunications
service providers an infrastructure tax credit, the department
will consider whether the advanced telecommunications
infrastructure improvements:
(a) significantly advance individual and business access
to advanced telecommunications services at an economically
reasonable cost;
(b) promote the development and transition to a fully
competitive telecommunications marketplace;
(c) improve public and private K-12, university and
library access to advanced telecommunications services;
(d) improve connections between communities in the
state; or
(e) increase Montana's health care system's access to
interactive telecommunications services.
Auth: Sec. 15-53-203, MCA; IMP __, Sec. 15-53-203, MCA

REASON Section 15-53-203, MCA, directs the department
to establish a policy for granting telecommunications service
providers an infrastructure tax credit. The adoption of the
foregoing rule will provide notice to applicants of what
information they must provide to the department in order to be
considered for a tax credit.

IV_DEPARTMENT REVIEW AND DECISION (1) The department
will review and consider each application based on the
criteria set forth in [Rule 1] and the Act, and whether the
proposal is competitive with other proposals received during
the application based on the criteria set forth in [Rule II]
and the Act.
(2) The department will notify each applicant in writing
following the appropriate decision deadline of its tax credit
allocation if any. The department will set forth the
reason(s) for its decision in the notice.
(3) The department will provide to the Montana
department of revenue a list of the companies granted tax
credits under this program, the amount of the credit granted
and the tax year for which the credit is granted.
Auth: Sec. 15-53-203, MCA; IMP __, Sec. 15-53-203, MCA

REASON Section 15-53-203, MCA, directs the department
13-7/13/00 MAR Notice No. 8-99-36
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to adopt rules establishing policies for granting
telecommunications providers an infrastructure tax credit.
The adoption of the forgoing rule establishes a procedure for
the department to follow when accepting or rejecting
applications for the tax credit. The adoption of the forgoing
rule will operate to provide applicants with specific reasons
for the approval or denial of their applications. It will

also ensure that the department considers the statutory goals
of section 15-53-203(3), MCA, and the additional information
required by these proposed rules when considering a
telecommunications service provider's application.

V_APPLICATION TIMELINES (1) During the calendar year
2000, applications must be submitted by September 15, 2000, to
the department at the following address, Department of
Commerce, Economic Development Division, 1424 Ninth Avenue,
P.O. Box 200501, Helena, MT 59620-0501. The department will
evaluate the applications and notify applicants by October 15,
2000, of the amount, if any, of tax credit that the proposed
project has been awarded. For calendar years 2001 through
2004, the application deadline will be October 1st of the
preceding calendar year. The department will evaluate the
applications and notify applicants within 60 days of the
application deadline of the amount, if any, of tax credit that
the proposed project has been awarded.

Auth: Sec. 15-53-203, MCA; IMP __, Sec. 15-53-203, MCA

REASON The adoption of the forgoing rule will establish
a timeline for applications for the tax credits and decisions
on those applications by the department. The rule creates
uniformity in the application process and provides applicants,
the Department of Commerce and the Department of Revenue with
certain dates on when various decisions will be made
concerning the acceptance or rejection of the applications.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the
Department of Commerce, Economic Development Division, 1424
Ninth Avenue, P.O. Box 200501, Helena, MT 59620-0501, by e-
mail to peohman@state.mt.us or by facsimile number (406)444-
2903, to be received no later than 5:00 p.m., August 15, 2000.

5. Peter Ohman has been designated to preside over and
conduct this hearing.

6. The Economic Development Division maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this Division. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding all Economic Development Division
administrative rulemaking proceedings or other administrative
proceedings. Such written request may be mailed or delivered
to the Department of Commerce, 1424 Ninth Avenue, P.O. Box
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200501, Helena, MT 59620-0501 or by phone at (406)444-3553, or
may be made by completing a request form at any rules hearing
held by the agency.

7. The notice requirements of 2-4-302, MCA, apply and
have been satisfied.

ECONOMIC DEVELOPMENT DIVISION

BY: /s/ Annie M. Bartos
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: /s/ Annie M. Bartos
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 3, 2000.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption )

of new rules in the western )

fishing district limiting )

watercraft to no wake speed ) NOTICE OF PUBLIC HEARINGS
for lakes 35 acres orlessand ) ON PROPOSED ADOPTION
instituting a no wake zone )

contiguous to the shoreline )

on lakes greater than 35 acres )

TO: All Concerned Persons

1. The Montana Fish, Wildlife and Parks Commission
(commission) will hold public hearings to consider new rules in
the wes tern fishing district restricting watercraft to no wake
speed on lakes 35 acres or less and instituting a no wake zone
contiguous to the shoreline on lakes greater than 35 acres. The
hearing dates and places are as follows:

August 3, 2000, 6:00 p.m.
Fish, Wildlife and Parks
Region 2 Headquarters
3201 Spurgin Road
Missoula, Montana

August 8, 2000, 7:00 p.m.
First National Bank

504 Mineral Avenue
Libby, Montana

August 8, 2000, 7:00 p.m.
DNRC Headquaters

124 Airport Road

Plains, Montana

August 12, 2000, 9:00 a.m.
Fish, Wildlife and Parks
Region 1 Headquarters
490 North Meridian Road
Kalispell, Montana

2. The departm ent will make reasonable accommodations for
persons  with disabilites who wish to participate in these
public hearings or need an alternative access ible format of this
notice. If you request an accommodation, con tact the department
no later than 5:00 p.m. on July 21, 2000, to advise us of the
nature of the accommodation that you need. For the Kalispell,
Libby or Plains hearings please contact Noemi Barta, Region 1
Department of Fish, Wildlife and Parks, 490 North Meridian,
Kalis pell, MT 59901; telephone (406) 752-5501, fax (406) 257-
0349. For the Missoula hearing please contact Virginia
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Schmautz, Region 2 Department of Fish, Wildlife and Parks, 3201
Spurgin Road, M issoula, MT 59804, telephone (406) 542-5500, fax
(406) 542-5529.

3. The proposed new rules provide as follows:

NEW RULE | DEFINITIONS The following definitions apply to
this subchapter:

(1) "No wake" means a speed whereby there is no "white"
water in the track or path of the vessel or in created waves
immediate to the vessel.

(2) " Public lakes and public reservoirs” means lakes and
reservoirs that are legally accessible to the public.

3) "Western fishing district" means all waters in the
state  west of the continental divide. A map of the western
fishing district is found in the booklet entitled Montana
Fishing Regulations published by the department.

AUTH: 23-1-106, 87-1-301, 87-1-303, MCA
IMP: 23-1-106, 23-2-501, 87-1-303, MCA

NEW RIULE Il NO WAKE RESTRICTIONS (1) Persons traveling
faster  than no wake speed in areas restricted to no wake speed
shall be in violation of the rule unless one of the following
circumstances apply:

(a) official patrol and search and rescue operations; or

(b) scientific purposes or special events with the
director's prior written approval.

AUTH: 23-1-106, 87-1-301, 87-1-303, MCA
IMP: 23-1-106, 23-2-501, 87-1-303, MCA

NEW RULE Il WESTERN FISHING DISTRICT LAKES 35 ACRES OR

LESS (1) All watercraft operating on public lakes and public
reservoirs in the western fishing district which contain 35
acres or less of surface water are limited to a controlled no
wake speed as defined in [NEW RULE I].

(a) The department shall determine lake size by means of
the 1: 100,000 scale hydrography layer within the department's
geographic information system (GIS).

(b) The depart ment shall determine landownership by means
of the 1:100,000 scale landownership layer within the
department's GIS and any other methods available to the
department.

(2) An  alphabetical list of the waters determined by the
depar tment pursuant to (1)(a) and (1)(b) of this rule to be
restricted by this rule is found in the depar tment's publication
entit led Montana Boating Laws (May 2001 ed.), and this list is
incorporated by reference as part of this rule. Montana Boating
Laws may be obtained by contacting the nearest department
regional office or by telephoning the request to (406) 444-4041
or by sending a written request to Department of Fish, Wildlife
and P arks, Conservation Education, 1420 East 6th Avenue, P.O.

Box 200701, Helena, MT 59620-0701.
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(3) Any more specific regulations adopted by the
commis sion pertaining to bodies of water affected by this rule
are controlling.

(4) This rule is effective May 15, 2001.

AUTH: 23-1-106, 87-1-301, 87-1-303, MCA
IMP: 23-1-106, 23-2-501, 87-1-303, MCA

NEWRULE IV NO WAKE ZONES FOR LAKES GREATER THAN 35 ACRES
IN THE WESTERN FISHING DISTRICT (1) This rule applies to any
public lake or reservoir in the western fishing district greater
than 35 acres and therefore not regulated in [NEW RULE IlI].
(2) All watercraft on public lakes or reservoirs greater
than 35 surface acres within the western fishing district are
limited to a controlled no wake speed as defi ned in [NEW RULE 1]
from shoreline to 200 feet from the shoreline. The following
are exceptions under this rule:
(a) personal watercraft which must maintain a certain
minimum  operating speed to remain upright and maneuver in the
water may travel at that minimum operating speed following the
most direct route through the no wake zone to and from shore;
and

(b) motorized watercraft towing a water skier from or to
a dock or the shore.

3) Any more specific regulations adopted by the
commis sion pertaining to bodies of water affected by this rule
are controlling.

(4) This rule is effective May 15, 2001.

AUTH: 23-1-106, 87-1-301, 87-1-303, MCA
IMP: 23-1-106, 23-2-501, 87-1-303, MCA

NEW RULE V PROCEDURE FOR CHANGING WATER SAFETRESTRICTIONS
(1) E xcept when emergency situations arise as defined in

2-4-303, MCA water safety rules shall be reviewed annually for

consi deration of any changes through the repeal, amendment or

adoption of new rules. Any individual or entity requesting new

water safety regulation or changes to an existing water safety

regulation shall postmark or hand deliver their written request

and petition to the commission secretary no | ater than September

30.

(2) Anindividual or entity may petition the commission to
remove or amend the no wake change restrictions or other water
safety r egulations on a body of water affected by [NEW RULE
[11] and [NEW RULE IV] by doing the following:
(a) ¢ ompleting a petition requesting the change on forms
provided by the department or by using sample form 3 found in
the Ad ministrative Rules of Montana, Title 1, chapter 3, Model
Rules; and
(b) submitting to the commission secretary, no earlier
than August 1 and no later than September 30 of each year, the
peti tion referred to in (a) with a written request to have the
proposed rule change included on the commission agenda.
(3) The commission may remove, amend or adopt restrictions
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on the body of water specified by the petition.

(4) The depart ment and commission recognize that under 2-
4-315, MCA, a response to a rulemaking petition must be made
within 60 days after submission of a petition by initiating
rule making proceedings or denying the petition. This rule
constitutes the manner in which the commission will respond to
petitions for rulemaking:

(a) e xcept when emergency situations arise as defined in
2-4-303, MCA the commission will respond to all water safety
petit ions received on or after August 1 or on or before
Septe mber 30 by beginning rulemaking proceedings or issuing a
written denial of the petition; and

(b) e xcept when emergency situations arise as defined in
2-4-303, MCA the commission will respond to all water safety
petiti  ons received before August 1 or after September 30 by
issuing a written denial but informing the petitioner that the
issue will be p laced on the commission agenda for discussion at
the next commission meeting. If the commission deems it
appropr iate, rulemaking on the issue may begin after September
30.

AUTH: 23-1-106, 87-1-301, 87-1-303, MCA
IMP: 23-1-106, 23-2-501, 87-1-303, MCA

4.  The commission is proposing these rules in re sponse to
public  concern and comment. Since the fall of 1993, when the
commiss ion received over 500 comments on a proposed management
plan for the Th ompson Chain of Lakes, it has been evident that
recreationists and homeowners alike saw a need for more uniform
boating regulations and new boating regulations. Advancing
technology which created watercraft with fewer limitations and
greater speed and maneuvering capabilities has raised Montana
citizen’s concern regarding public safety, conflicts among
different types of recreational users and protection of public
waters and wild life resources on Montana’s lakes. After hearing
the pu blic express grave concerns during the Thompson Chain of
Lake management plan hearings, the commission invited citizens
in the western fishing district (comprised of waters located on
the west side of the continental divide) to participate on
citizen’s advisory committees. From 1993 through 1995 these
committees worked many hours in an effort to assess what the
public’'s major concerns were and how these concerns could be
addressed. The commission held no fewer than 25 public meetings
in this endeavor. Also, the 1999 Montana Legislature gave the
commission wider authority to regulate boating activities on
Montana's waters.

During the recent public scoping process in February of 2000,

the commission received hundreds of comments. Of these comments,
75% fa vored new regulations on public waters in the western

fishing district. After a complete review of the suggestions

made by the pub lic and department staff, the commission decided

that the regulations proposed in this rule notice provided the

best and fairest method by which public safety issues, conflicts
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among u sers, and resource protection issues in the western
fishing district could be resolved.

5. Concerned persons may present their data, views or

arguments, either orally or in writing at the hearings. Written
data, views or arguments may also be submitted to Dan Vincent,
Fish, Wildlife and Parks, 490 North Meridian Road, Kalispell, MT

59901, or email to davincent@state.mt.us no later than August
22, 2000.

6. The departm ent of Fish, Wildlife and Parks maintains a
list of persons interested in both department and commission
rulem aking proceedings. Any person wishing to be on the list
must m ake a written request to the department, providing name,
address and des  cription of the subject or subjects of interest.
Direct the request to Montana Fish, Wildlife and Parks, Legal
Unit, P.O. Box 200701, Helena, MT 59620-0701.

7. A hearing examiner designated by the department will
preside over and conduct the hearings.

By: /s/ Patrick J. Graham

PATRICK J. GRAHAM
Commission Secretary

By: /s/ Robert N. Lane

ROBERT N. LANE
Rule Reviewer

Certified to the Secretary of State July 3, 2000
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.29.205, ) THE PROPOSED AMENDMENT OF 12
24.29.206, 24.29.207, ) EXISTING RULES AND THE REPEAL
24.29.601, 24.29.610, ) OF TWO RULES

24.29.627, 24.29.804,
24.29.1733, 24.29.4301,
24.29.4303, 24.29.4314,

and 24.29.4321, and the
proposed repeal of

ARM 24.29.3201 and 24.29.4001,
all relating to workers' )
compensation matters )

p—

TO: All Concerned Persons

1. On August 4, 2000, at 10:00 a.m. a public hea ring will
be held in room 104 of the Walt Sullivan Buil ding (Department of
Labor and  Industry Building), 1327 Lockey, Helena, Montana, to
consider the proposed amendment of 12 existing rules and the
repeal of two rules, all related to workers' compensation
matters.

2. The De partment of Labor and Industry will make
reasonable accommodations for persons with di sabilities who wish
to participate in this public hearing. If you request an
accommodation, contact the Department by not later than
5:00 p.m., July 31, 2000, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relati ons Division, Attn: Ms. Linda Wilson, P.O. Box 8011,
Helena, MT 59604-8011; telephone (406) 444-6531; TTY
(406) 444-55409; fax (406) 444-4140; or e-mail
liwil son@state.mt.us. Persons with disabilities who need an
alterna tive accessible format of this document in order to
participate in this rule-making process should contact
Ms. Wilson.

3. The Department of Labor and Industry proposes to amend
the rules as follows: (new matter underlined, deleted matter
stricken)

24.29.205 ISSU _ ING ORDERS (1) All orders issued pursuant
to—39-71-116"MEA—— hy the department must be in writing and
signed by a department employee.

(2) An order may be issued without a hearing

(&) as aresult of action initiated by the department;

(b) as part of the department's response to inqui ries from
the public and which leads to a department investigation :

(c) as a result of department investigation, mandated
statutorily; or

(d) upen— as _a result of the receipt of a petition
requesting an order
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(3) Any department order issued pursuant to this rule

without a hearing may be appealed in the manner __provided by law.

. 3 ARM Appeals can
be made to the workers compensatlon court af ter prlor statutory

remedres _ have been exhausted (see ARM 24.5.101). However any —

(a) Before a party may request a contested case h earing on
an order which is issued by either the uninsu  red employers' fund
without a hearing _ or—the—underinsured—emptoyers—funrd——  and
establishes only the amount of penalty owed and no other issue,
the party must first obtain an administrative review of that
order pursuant to ARM 24.29.206

(b) Department dete rminations rendered by the independent
contractor central unit regarding employment status issues are
not ¢ onsidered department orders for purposes of these rules.

These determinations are issued pursuant to ARM Title 24,
chapter 35, subchapters 2 and 3.

AUTH: 2-4-201, 39-71-203 and 39-72-203, MCA

IMP:  2-4-201, 2-4-202, 39-71-116, 39-71-120, 39-71-415 and
39-72-203, MCA

24.29.206 ADMINISTRATIVE REVIEW (1) The de partment shall

conduct an admlnlstratlve revrew of any —a department order,

274—29—28564-)— reduested pursuant to ARM 24, 29 205(3)(a) , for the
purpose of resolving the case and avoiding an unnecessary
hearing, upon:

(@) receiptofape tition for administrative review which
shoute— must _ contain:

() the name and address of the petitioner;

(i) a short, plain statement of the petitioner's
contentions; and

(i) a statement of the resolution the petitioner is
seeking; or

(b) receipt of a written mutual request by all of the
parties to the dispute to agree to waive the formal contested
case proceedings until an administrative review is conducted in
accordance with 2-4-603, MCA.

(2) through (4) Remain the same.
AUTH: 2-4-201, 39-71-203, and 39-72-202, MCA
IMP: 39-71-204 and 39-72-402, MCA

24.29 .207 CONTESTED CASES (1) Parties having a dispute
involv ing legal rights, duties or privileges, other than
dispu tes over benefits available directly to a claimant under
Title 39, chapters 71 and 72, MCA, where the dispute is one over
which the department has jurisdiction to hold a hearing, must

bring  the dispute to the department for a contested case
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(2) A contested case concernlng employment classi fications
assig ned to an employer by an insurer is administered by the
classification review committee in accordance with 33-16-1012,
MCA.

(3) A contested case held by the department under Title
39, chapters 71, 72 or 73, MCA, other tha
fe‘f'efeﬁced—lﬁ—ﬁcR'Mﬁ'Q—Z'Q—Zeﬁi is administered by the
department in accordance W|th ARM 24 2 101 and 24 29 201(2).

AUTH: 2-4-201, 39-71-203 and 39-72-203. MCA
IMP:  Title 2, chapter 6, part 6, 39-71-204, 39-71-415,
39-71-2905, 39-72-611 and 39-72-612, MCA

24.29 .601 DEFINITIONS For the purposes of ARM Title 24,
chapter 29, subchapter 6, the following definitions apply:

(1) through (6) Remain the same.

(7) "Employer" means an ‘“employer" as defined in
39-71-117(1), MCA, except that those  state agencies that are

13-7/13/00 MAR Notice No. 24-29-136



-1736-

excluded from the definition pursuant to 39-71-403, MCA.
(8) through (11) Remain the same.

AUTH: 39-71-203, MCA

IMP: 39-71-403 and 39-71-2101 through 39-71-2108, MCA

24.29. 610 WHEN SECURITY REQUIRED (1) through (3) Remain
the same.

(4) A security deposit for pre-quaranty fund workers'
compensation liabilities must be deposited with the department
by the applicant, when ordered by the department. No
concurrence of the guaranty fund is required.
AUTH: 39-71-203 and 39-71-2106, MCA
IMP: 39-71-403 and 39-71-2106, MCA

24.29. 627 RIGHT TO REVIEW (1) If the application to
self-insure is denied, the applicant may request an
administrative review in accordance with ARM 24.29.206. If the
appli cant does not agree with the department's decision after
completion of administrative review procedures, it — the applicant

may r equest a _ contested case hearing procedures—traccordance——
with-ARM-2429-207+—

AUTH: 39-71-203, MCA
IMP: 39-71-403, 39-71-2101 through 39-71-2108, and 39-71-2905,
MCA

All workers’

compensation and occupational disease claims filed pursuant to
the Montana Wor ___kers’ Compensation and Occupational Disease Acts
must be a djusted by a person in Montana. For the purposes of
this rule, a claim is deemed to be "adjusted by a person in
Montana" if the person who can determine entitlement to
benefits, authorize payment of all benefits due, manage the
claim and has authority to settle the claim, maintains an office
that is located in Montana and adjusts Montana claims from that
office. The use of a mail box or mail drop located in Montana
does not constitute maintaining an office in Montana.
(2) __Aninsurer must maintain the documents related to each
claim filed with the insurer under the Montana Workers'
Compensation or Occupational Disease Acts at the office of the

person adjusting the claim in Montana. Thed _ ocuments may either
be orig __inal documents or duollcates_ of the original documents,
and must be maintained in a manner which allows the documents to

be retrieved from that office and copied at the request of the
claimant or the department. Electronic or optically imaged
documents are permitted by this rule.

AUTH: 39-71-203, MCA

IMP: 39-71-105, 39-71-107 and 39-71-203, MCA

24.29 .1733 DISALLOWED REHABILITATION EXPENSES (1) The
department will not authorize the use of trust funds for any of
the following items:
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x Lot ;
(b) and (c) Remain the same, but are renumbered (a) and
(b).
(2) Remains the same.
AUTH: 39-71-203, MCA
IMP: Title 39, chap. 71, part 10, MCA

24.29.4301 PURPOSE (1) and (2) Remain the same.

(3) The department anticipates that over time it will
receive a majority of the reports required by these rules via

electronic reporting. Although efectronicreportingpresentty ——————
o ’ ine oo shoutd .

AUTH: 39-71-203, MCA
IMP: 39-71-225, MCA

24.29 .4303 DEFINITIONS For the purpose of this
subchapter, the following definitions apply, unless the context
of the rule clearly indicates otherwise:

(1) "ANSI" means the American national _standards
institute, which serves as administrator and coordinator of the
United States private sector voluntary standardization system.

(1) through (3) Remain the same, but are renumbered (2)
through (4).

#4)— (5) __ "Data base system" means the electro nic repository
for _workers' compensation data base—system—— established by
39-71-225, MCA.

(5) and (6) Remain the same, but are renumbered (6) and

.

(8) "Electronic data interchange" means the intercompany
excha nge of standard business documents in a machine readable
and standardized form.

(7) Remains the same, but is renumbered (9).

(10) "IAIABC" means the international association of
industrial _accident boards and commissions, which is an
international association of workers' compensation
administrators that establishes standards on reporting
industrial accidents.

(8) through (10) Remain the same but are renumbered (11)
through (13).

(14) "Third-party administrator” means an adjuster,
contracted to adjust a claim on behalf of the insurer.

(15) "Trading partner" means the entity which actually

transmits the data to the department, excluding the intermediary
channels that are used to get it to that final point, even if
those channels include the legally responsible requlated party.

(11) Remains the same, but is renumbered (16).
AUTH: 39-71-203, MCA
IMP: 39-71-225, MCA

24.29.4314 ELECTRONIC REPORTING (1) and (2) Remain the
same.
(3) Electronic reporting for the first report of injury
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and the subsequent report may — must be done pursuant to either

rnstrtute— (—ANSI)— electronrc reportlng standards X 12 format
The dep artment will not accept electronic reports submitted in
any other formats.

(4) Remains the same.
AUTH: 39-71-203, MCA
IMP: 39-71-225, MCA

24.29.4321 INSURER REPORTING REQUIREMENTS--INJURIES AND
OCCURTIONAL DISEASES (1) All insurers and the UEF are
required to submit the first report of injury/occupational
disease to the department by the
within 30 days of the report to the insurer of the accident or

of an occupatronal dlsease A first report—ot—mrwv—must—be—

designated reporting office must submit a first report for every
claim  whenever there is a triggering event. The triggering
events for a first report are:
(a) ___every industrial accident or occupational disease; or
(b) notification by the department that a previously
submitted report contains a data error.
(2) Allinsurers and the UEF are required to submit to the
depart ment a subsequent report for every indemnity claim. The
designated reporting office shall submit a su bsequent report for
every i ndemnity claim whe ' ' i
within 14 days of the occurrence of any one of the following
triggering events for a subsequent report
(@ the initial payment of compensation benefits or the

(b) each 6 month annlversary of the injury or occ upational
disease, while the claim is open;

(c) notification by the department that a previously
submitted report contains a data error;

(d) reinstatement of benefits on a previously closed

claim;

(f).

(c) and (d) Remain the same, but are renumbered (e) and

(3

foltowing—the—triggeringevent——

administrator that submitted 50 or more first reports of
injury/occupational disease to the department in the preceding
calen dar year must submit medical bill data electronically to

the department. Beginning July 1, 2001, medical bill data
specified in the trading partner agreement resulting from an
injury or occupational disease claim paid on or after July 1,
2000, must be s ubmitted to the department within 30 days of the
end of the orecedrnq calendar duarter

An |nsurer or a th|rd party

The deoartment WI|| |dent|fv transmission

Jantary—1,—1995—
errors _and notify the trading partner via the electronic
acknowledgment record. The trading partner must correct the
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identi  fied errors and resubmit the record within 14 days of

receiving the acknowledgment recoro_l. _ o
(5) The department may impose penalties as specified in

39-71-307,. MCA. upon insurers that fail to comply with these

reporting requirements.
AUTH: 39-71-203, MCA
IMP: 39-71-225, MCA

REASON There is reasonable necessity to amend ARM 24.29.205,

24.29.206 and 2  4.29.207 in order to distinguish between matters

that are heard by the Department and those he ard by the Workers'
Compensation Co urt, to conform the Department's rules regarding
administrative hearings to jurisdictional changes enacted in

Chapter 442, L. of 1999 (House Bill 592), and to remove outdated
refer ences to programs or functions that no longer exist.

Because some cases pending before the Department's hearing

process were subject to an election of forum pursuant to Chapter
442, the rules were not proposed for amendment until now so as

not to confuse parties that elected to stay in Department

contested cases. Most, if not all of those cases have made the

election, and therefore the amendments are pr oposed to eliminate
confusion regarding newly arising claims and rights.

There is reasonable necessity to amend ARM 24 .29.601, 24.29.610,
and 2 4.29.627 to clarify matters involving self-insurers. In

particu lar, the amendment to ARM 24.29.601 recognizes that the

state  university system may elect coverage other than through

the S tate Compensation Insurance Fund effective July 1, 2000.

The amendment to ARM 24.29.610 clarifies the Department's

ability to obtain additional security when a Plan No. 1 self-

insured employer has pre-guaranty fund claim liability, which

may be applicable as the Montana Power Company leaves the power
generation and distribution business, sells those assets, and

distributes the proceeds to its shareholders. The amendments to
ARM 24.29.627 are technical wording changes for style purposes.

There is reasonable necessity to amend ARM 24 .29.804 in order to
further clarify the obligations of insurers to have Montana-

based adjusters handle Montana workers' compensation and
occupational di sease claims. The Department has recently noted

a marked increase in claim handling problems that appear linked

to out-of-state adjusters’ lack of familiarity with the

requirements of Montana law.

There is reasonable necessity to amend ARM 24.29.1733 in order
to allow certain payments to be made using the rehabilitation
fund, based on insurer's requests to authorize such use.

There is reasonable necessity to amend ARM 24.29.4301,

24.29 .4303, 24.29.4314 and 24.29.4321 in order to ensure that

Montana standards for electronic submission of claim information
are compatible with the emerging national trends regarding
standardization of format and submission protocols. Numerous

insurers and vendors have requested that Mont ana data submission
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requirements use national standard compatible format and
elements in the operation of the data base system.

4.  The Department proposes to repeal the following rules:

24.29.705 CORPORATE OFFICER EXEMPTION
AUTH: 39-71-410, MCA
IMP: 39-71-410, MCA
ARM page 24-2095

24.29.4001 SEC URITY DEPOSITS FOR PLAN NUMBER TWO INSURERS
AUTH: 39-71-203, MCA
IMP: 39-71-2206, MCA
ARM page 24-2375

REASON There is reasonable necessity to repeal ARM 24.29.3201
because the provisions of 39-71-401 (1)(g), MCA, now provide

that certain co rporate officers are automatically excluded from

the coverage requirements of the Workers' Compensation Act.

Likewise, there is reasonable necessity to re peal ARM 24.29.4001
because the section implemented, 39-71-2306, MCA, was repealed

and all deposits held by the Department pursu ant to the rule and
statute have been returned to the insurers.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Keith Messmer

Workers' Compensation Regulations Bureau

Employment Relations Division

Department of Labor and Industry

P.O. Box 8011

Helena, Montana 59604-8011
and must be received by no later than 5:00 p.m., August 11,
2000. Comments may also be submitted electro nically as noted in
the following paragraph.

6.  An electronic copy of this Notice of Public H earing is
available through the Department's site on the World Wide Web at
http://dli.state.mt.us/calendar.htm, under the Calendar of
Events, Administrative Rule Hearings section. Interested persons

may make comments on the proposed rules via the comment forum,
http://forums.dli.state.mt.us, linked to the Notice of Public

Hearing, but th ose comments must be posted to the comment forum

by 5:00 p.m., August 11, 2000. The Department strives to make

the electronic copy of this Notice of Public Hearing conform to

the o fficial version of the Notice, as printed in the Montana

Administrative Register, but advises all concerned persons that

in the event of a discrepancy between the official printed text

of the Notice and the electronic version of the Notice, only the
official printed text will be considered. In addition, although
the Department strives to keep its website accessible at all

times, concerned persons should be aware that the website may be
unava ilable during some periods, due to system maintenance or
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technical problems, and that a person’s technical difficulties
in accessing or posting to the comment forum does not excuse
late submission of comments.

7.  The Department maintains a list of interested persons
who wish to receive notices of rule-making actions proposed by
this agency. Persons who wish to have their name added to the
mailing list shall make a written request which includes the
name and mailing address of the person to receive notices and
speci fies that the person wishes to receive notices regarding

any specific topic or topics over which the D epartment has rule-
making authority. Such written request may be delivered to Mark
Cadwallader, 1327 Lockey St., room 412, Helena, Montana, mailed
to Mark Cadwallader, P.O. Box 1728, Helena, MT 59624-1728, faxed
to the office at (406) 444-1394, or made by c ompleting a request
form at any rules hearing held by the Department.

8.  The bill sponsor notice provisions of 2-4-302, MCA, do
not apply.

9. The D epartment proposes to make the amendments and
repeals effective October 1, 2000. The Department reserves the
right to adopt only portions of the proposed amendments, or to

adopt some or all of the proposed amendments at a later date.

10. The Hearings Bureau of the Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

/s/ KEVIN BRAUN /s/ KEVIN BRAUN
Kevin Braun Kevin Braun for the Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: July 3, 2000.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING
amendment of ARM 37.108.229 ) ON PROPOSED AMENDMENT
pertaining to continuity of )

care and transitional care )

provided by managed care )

plans )

TO: All Interested Persons

1. On August 2, 2000, at 10:00 a.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to  consider the proposed amendment of the above-stated
rule.

The Department of Public Health and Human Services will

make reasonable accommodations at the public hearing for persons
with disabilities who wish to participate in this public hearing
or need an alternative accessible format of t his notice. If you

request an accommodation, contact the department no later than
5:00 p .m. on July 24, 2000, to advise us of the nature of the
accommodationt hat you need. Please contact Dawn Sliva, Office

of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhslegal@state.mt.us.

2. The rule as proposed to be amended provides as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.108.229 CONTINUITY OF CARE AND TRANSITIONAL CARE
(1) A health carrier must allow the following new

enrol lees to continue to receive services from their previous

provi ders for the time periods noted below, so long as those

provi ders agree to abide by the payment rates, credentialing,

referral process, guality-of-care standards and protocols, and
reporting standards that apply to comparable participating
providers:

(a) a new enrollee with a life-threatening, disabling or
degenerative condition may obtain care from their previous
provider for a period of 60 days, beginning the date of the
enrollee’s enrollment with the health carrier;

(b) a new enrollee who has received a diagnosis of

terminal illness with life expectancy of less than 6 months, may
continue to obtain care from their previous p rovider until death

if it occurs prior to the end of the 6 month period, or, if it

does not, for a period of 6 months from the date of the

enrollee's enrolliment with the health carrier, unless the period

is exte nded after the enrollee's medical needs and the
appro priateness of requiring a transition to a participating
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provider are re assessed. Such a reassessment must be conducted
at or before the end of the 6 month period by the health carrier
for such a terminally ill enrollee; and

(c) anew enrollee in the second or third trimester of
pregnancy may obtain care from their previous provider through
the completion of postpartum care.

2 A health carrier must allow enrollees in the

i with the medical conditions described in (1)(a)
through (1)(c) above to continue to receive services from their
existing provid ers when their provider's contract is terminated
by the carrier without cause or when the _provider voluntarily

terminates their contract with the carrier , SO long as those
provi ders agree to abide by the payment rates, credentialing,

referral process, guality-of-care standards and protocols, and
reporting standards which apply to comparable participating
providers. The time periods during which such continued

servi__ces are allowed are the same as those specified in (1)(a)

through (1)(c) above, with the exception that, for the

conditi _ons described in (1)(a) and (1)(b)., the time period

beqins on the date the provider's contract is terminated, rather

than the date of the enrollee's enrollment with the health

carrier.
(3) A health carrier may not hold an enrollee covered by
this rule responsible for any additional payments, copayments,
co-insurance or deductibles beyond what would be required if the
services were provided by a participating provider.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

3. The above proposed changes are necessary for the
following reasons.

The purpose of the network adequacy rules of which ARM
37.108.229 is a part is to establish standards for the creation

and maintenance of networks by health carriers offering managed
care plans and to ensure the adequacy, accessibility, and
quality of health care services offered under a managed care

plan. ARM 37.108.229 is intended to ensure that an enrollee
with one of the specified health conditions particularly
requiring continuity of care by their provider but whose
provider is not participating in the plan may continue to

utilize that provider for specified periods of time so long as

the provider me ets certain conditions. The proposed amendments
are i ntended to eliminate discrepancies in the standards that
were not intended but inadvertent.

Subsection (1) sets standards that must be met in order for the
non-participating providers of new enrollees with certain
conditi  ons to continue to provide services to those enrollees;
subsection (2) is intended to set parallel standards for the
continuation of services by a provider to an existing rather

than new enrollee when the provider leaves the plan. However,
while subsection (1) requires a non-participating provider to
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meet the plan's credentialing and referral st andards, subsection
(2) inadvertently does not, a result that was not intentional or
logic al. Since there is no good reason for the distinction,

subsection (2) is amended to require non-part icipating providers
to meet the plan's credentialing and referral standards, as well

as the plan's payment rates, quality-of-care standards,
protocols, and reporting standards, the latter of which are
already required.

Again, subsection (2) is amended to clarify that it applies to
enrollees with the medical conditions described in subsection
(1), which the reference to "categories" does not clearly do.
The change is strictly to add clarity and is not a substantive
change.

Subsection (2) is also amended to incorporate the time limits

cited in subsection (1). As the language now stands, existing
enrollees whose providers leave the plan would be able to
continue with t hat provider indefinitely, unlike new enrollees,

for whom time limits are specified. There is no reason to
distinguish in that manner between the two groups of enrollees,
and allowing both to continue with their original but non-
participating p roviders indefinitely would unreasonably provide
a disincentive for providers to join the plan.

Finally, subsection (2) is amended to also cover the
circumstance when an otherwise qualifying provider voluntarily

exits  the plan. The provision already covers the circumstance

when a provider's plan contract is terminated without cause, and
should be amended to include the parallel circumstance when a

provider voluntarily leaves the plan on his or her own volition.
In either case, without the protection this rule is intended to

provide, the enrollee may be left without their provider while

particularly needing the services of that provider due to the

existence of one of the conditions listed in subsection (1).

Therefore, the amendment is advisable to provide enrollees with

needed protection when their providers leave the plan.

Other options were not considered because the primary purpose of
the am endments is to clarify and add what was inadvertently

omitted  from the original adopted rule and because, otherwise,

the de partment would not be providing equal protection to both

new and current enrollees of a managed care plan.

4. Inter ested persons may submit their data, views or
argum ents either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than
5:00 p.m. on August 10, 2000. Data, views or arguments may also
be submitted by facsimile (406) 444-1970 or by electronic mail
via the Internet to dphhslegal@state.mt.us. The Department also
maintains lists of persons interested in receiving notice of
administrative rule changes. These lists are compiled according
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to subjects or programs of interest. For placement on the
mailing list, please write the person at the address above.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

/s/ Dawn Sliva /sl Laurie Ekanger

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 3, 2000.

13-7/13/00 MAR Notice No. 37-162



-1746-

BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF A
of a rule for the administration) RULE (8.94.3716) PERTAINING
of the 2000 Federal Community ) TO THE ADMINISTRATION OF
Development Block Grant Program ) THE 2000 FEDERAL COMMUNITY
) DEVELOPMENT BLOCK GRANT
) PROGRAM

TO: All Concerned Persons

1. On January 27, 2000, the Local Government Assistance
Division published notice of a public hearing on the proposed
adoption of the above-stated rule at page 126, 2000 Montana
Administrative Register, issue number 2. The Local Government
Assistance Division convened the hearing on February 16, 2000.
Written comments were accepted until 5:00 p.m., February 24,
2000.

2. The Local Government Assistance Division has adopted
8.94.3716 exactly as proposed. However, in response to
comments received during the public comment period, the
Department has made several changes in the application
guidelines.

3. No members of the public attended or testified at the
hearing, but a number of persons attended and testified at an
earlier, informational hearing held on February 3, 2000, and
the Department received several written comments during the
public comment period provided for by the Administrative
Procedure Act. Except as noted below, these comments
supported the changes proposed by the Department. A summary
of the negative comments, and the Department's responses to
them follows:

COMMENT NO. 1: The Department has proposed to increase
the grant ceiling for both Housing and Community
Revitalization projects and Public Facility projects from the
current $400,000 to $500,000. This proposal is undesirable
because it would result in fewer projects being funded than
have been in the past.

RESPONSE Only one commentor objected to the proposed
increase, while numerous commentors supported it. The grant
ceiling has been $400,000 since 1979 when the Department first
assumed responsibility for administering the program from HUD,
and the higher amount simply reflects the increase in the cost
of projects over the past 20 years.

The higher ceiling should be viewed as a maximum, not a
minimum, amount which the Department believes will allow it to
respond more appropriately to current project costs. The
Department has adopted the $500,000 grant ceiling for Housing
and Community Revitalization and Public Facilities projects
for the 2000 CDBG program.
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COMMENT NO. 2: The Department has proposed three new
policies to encourage grant recipients to expend grant funds
more quickly and complete projects faster. Two of these
policies relating to the number of grants a jurisdiction can
receive and conditions that must be met before a past grantee
can apply for a new grant will unduly limit the ability of
local governments to obtain needed funding.

RESPONSE Because Congress and HUD have been placing
increased pressure on the states to expend federal funds in a
more timely manner. Under the 1999 program guidelines, a
local government was eligible to receive two CDBG grants per
year, one for Public Facilities and one for Housing and
Community Revitalization. To encourage grant recipients to
complete their current projects as soon as possible, the
Department had proposed to provide that during any program
year a local government would be eligible to receive only one
grant from either the Public Facilities or the Housing and
Community Revitalization category.

The Department has withdrawn this proposal. For the 2000
program year local governments will continue to be eligible to
apply for and receive two CDBG grants per year, one for Public
Facilities and one for Housing and Community Revitalization.

For many years, the Department's CDBG guidelines have
specified that, if an applicant has an open CDBG grant
project, the older the earlier grant award, the higher the
percentage of funds that must have been expended in order to
be eligible to reapply. This system provided an additional
incentive for CDBG recipients to complete their current
projects as expeditiously as possible.

For 2000, the Department had proposed to modify this
policy to provide that a recipient of a previous CDBG award
under either the Housing and Community Revitalization or
Public Facility category would not be eligible to reapply for
CDBG funding until the following draw-down conditions had been
met:

FY 1999 grantees -- 75 percent of CDBG non-administrative
funds must be drawn or activities completed by the date of
application.

FY 1998 grantees -- 90 percent of CDBG non-administrative
funds drawn or activities completed by the date of
application.

FY 1997 grantees -- 100 percent of CDBG non-
administrative funds drawn and expended, project completion
report submitted, and audit scheduled by the date of
application.

FY 1996 grantees and all earlier years -- Project closed
out (conditional or final) by the date of application.

The Department has withdrawn its proposal to link draw-
down requirements on past Housing and Community Revitalization
and Public Facility projects to new applications for either
category. Accordingly, the draw-down percentage requirements
will continue to apply only to past grants in the category
being applied for.
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However, to provide a stronger incentive for local
governments to complete current projects before they apply for
another grant, the Department has increased the completion
requirement from 75 to 90 percent for one-year-old (FY 1999)
projects and from 90 to 100 percent for two-year-old (FY 1998)
projects. Applicants with three-year-old (FY 1997) and older
projects will be required to have their project closed out by
the date of application.

COMMENT NO. 3: The Department’s proposed new utility
target rates are not "reasonably affordable," since they
represent an increase of about 35 percent over the previous
target rates.

RESPONSE A key goal of CDBG assistance for Public
Facilities projects is to help ensure that infrastructure
projects are kept reasonably affordable for communities to
construct. Target rates are used by the Department to help
ensure that applicants' residents are contributing their fair
share towards a proposed project. Based on the results of a
recent survey of the water and wastewater user rates paid by
Montana communities, the Department had originally proposed to
increase the target rates contained in the 2000 Application
Guidelines over those contained in the 1999 guidelines from
1.4 to 1.8 percent of Median Household Income (MHI) for
communities with only a water system, from .8 to 1.2 percent
MHI for communities with only a wastewater system, or from 2.2
percent to 3 percent of MHI for communities with both water
and wastewater systems.

The Department has withdrawn the proposed increase in
target rates and the rates in the 2000 guidelines will remain
as they were in the 1999 guidelines.

COMMENT NO. 4: The scoring system contained in the 2000
Guidelines should place greater emphasis on the community's
need for the proposed project and less on the thoroughness of
the applicant’s planning and needs assessment efforts than did
the 1999 Guidelines. Although community planning and needs
assessment are important, they should not "over-shadow" the
fundamental "Need for Project” criterion which typically is
linked to a serious public health or safety problem.

RESPONSE This proposal received universal support from
the constituents of the CDBG program, and the Department
concurs. For the 2000 CDBG program the Department has shifted
25 ranking points from the "Community Planning and Needs
Assessment” ranking criteria to the "Need for Project"
criteria.

COMMENT NO. 5: The Department proposed that for the 2000
program year employee training would be an eligible use of
CDBG Economic Development funds. The concept is an interesting
one, but there are many questions as to how it would be
implemented. For example, could the grant funds be considered
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to be part of the owner's capital requirement, and would it
require local match? This proposal should be clarified and
resubmitted for public review before it is finally adopted.

A well-documented, well-designed, job training program
that can capitalize on the skills of Montana workers would
certainly be desirable, but the following questions and
concerns should be addressed before the proposal is adopted:

1. Absent a job ladder, upon which workers can advance,
and which many Montana small businesses cannot provide,
development of a significant job training program does not
make much sense.

2. "Job training" in the form of grant assistance which
trains employees to answer the telephone but does not add any
high-value skills to Montana workers is really just a public
equity injection that underwrites start-up costs for a
business.

3. If the Department is going to offer CDBG funds as an
incentive for companies to locate in Montana, this should be a
conscious decision, and the benefits of using CDBG funds in
this way should be carefully weighed.

4. This proposed use of CDBG may not represent the
desires or interests of the entire state.

5. How will the Department assure equity for all
businesses across the state if it begins participating in
incentive recruitment efforts?

6. What areas of training warrant public subsidy?

7. What results in terms of wage rates, benefits, etc.,
should be expected?

8. Who should provide the training?

9. What about assisting existing companies that
technologically upgrade their manufacturing processes to
create a higher-paying job?

10. How can we upgrade job quality for Montanans beyond
entry-level, when the disparity between those in Montana and
in other parts of the country is so extreme?

11. We need to coordinate any proposed job training with
the existing job training system.

RESPONSE The Department has developed funding criteria
to address each of the points laid out in the memorandum
issued February 17, 2000, by the administrator of the
Department's CDBG Economic Development program. These
criteria respond to the comments summarized above and have
been incorporated into the 2000 program year guidelines.

The purpose of the new funding activity is to assist new
or expanding businesses in improving job-skill training and
providing better-paying jobs for their workers. The
Department has developed criteria that will favor applications
that meet the purpose of this new funding activity. Under
these criteria a proposed hiring and training plan will be
acceptable only if it provides that:

1. After they receive training employees will be paid
150 percent of the federal poverty level for an individual,
which is currently $7.03 per hour. Job benefits paid in
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addition to the hourly wage would be expected but not
required.

2. The grant funds will have to be returned to the local
government applicant if this higher pay level required is not
achieved.

3. If the company ceases operations, the grant funds for
training will have to be reimbursed to the local government
applicant.

4. Training costs will have to be documented and will be
reimbursed only when deemed appropriate.

5. Training will be customized.

The proposed labor-training component of the CDBG program
will allow low- and moderate-income employees, not
specifically targeted by an existing program, to enhance their
skills and income earning potential while contributing to the
local economy. The absence of this component may impede much-
needed business expansion and development.

COMMENT NO. 6: Currently there are millions of dollars
available to the state for employee training through various
programs. Scarce CDBG dollars should not be diverted from use
as direct loans to businesses when there are other programs in
place to meet employee-training needs.

RESPONSE Although it is true that several programs
provide funds for job training, most of these focus on
special-needs client groups and are not available to support
the more generalized employee-training efforts associated with
new and expanding businesses.

COMMENT NO. 7: The Department has proposed to eliminate
the creation of multi-project, revolving loan funds as
eligible CDBG projects. This is a mistake because in
southeastern Montana economic development opportunities lie
principally with smaller projects that can benefit most from
these funds. Futhermore, these smaller projects help to
diversify the risk of the organizations that administer
economic development programs in this region of the State.
These organizations will be unable to compete successfully for
statewide funding with larger organizations that serve the
more populous areas of the state.

RESPONSE Multi-project revolving loan fund programs
both in southeastern Montana and across the state, have
generally been slow to identify projects and spend the CDBG
funds that have been made available to them within the two-
year contract period. In addition, this method of
distributing funds has required a much greater administrative
effort for the state and local governments than have larger,
stand-alone, projects that were ready to proceed upon approval
of funding. Consequently, a relatively high percentage of
CDBG funds were spent on administrative costs rather than
actual loans.
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Communities may still apply for more than one business
each program year. The Department has consistently funded
projects in rural areas throughout the State of Montana, and
will continue to do so.

4. No other testimony or comments were received.

LOCAL GOVERNMENT ASSISTANCE

DIVISION
DEPARTMENT OF COMMERCE

BY: /s/ Annie M. Bartos
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: /s/ Annie M. Bartos
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 3, 2000.
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF ADOPTION
of ARM 17.58.311 pertaining to )
definitions ) (PETROLEUM BOARD)

TO: All Concerned Persons

1. On May 25, 2000, the Petroleum Tank Release
Compensation Board published notice of the proposed amendment to
ARM 17.58.311 perta Ining to definitions at page 1278 of the 2000
Montana Administrative Register, Issue No. 10.

2. The Board has amended ARM 17.58.311 as proposed.

3. No comments were received.

PETROLEUM TANK RELEASE COMPENSATION BOARD

by: Tim Hornbacher
TIM HORNBACHER, Chair

Reviewed by:

David Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State July 3, 2000.

Montana Administrative Register 13-7/13/00



-1753-

BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of amendment ) CORRECTED NOTICE
of ARM 32.24.301 regarding ) OF AMENDMENT AND
the pricing of producer ) REPEAL

milk; and the repeal of )

ARM 32.24.521 and 32.24.522 )

and amendment of ARM )

32.24.523 in regards to )

utilization, proceduresto )

purchase and marketing of )

surplus milk ) DOCKET NO. 1-00

To: All Concerned Persons

1. On May 25, 2000, the Montana board of milk control
published a notice of the amendment and repeal of the above-
captioned rules at page 1336 of the 2000 Montana
Administrative Register, Issue No. 10. On June 29, 2000, the
Montana board of milk control published a corrected notice of
amendment and repeal at page 1652 of the 2000 Montana
Administrative Register, Issue No. 12.

2. The reason for the correction is because of
scheduling conflicts among the board of milk control members
and counsel which has delayed finalization and issuance of the
board's findings of fact, conclusions of law, and order
concerning implementation of a flexible floor price. The
board has extended the effective date to be September 1, 2000,
rather than August 1, 2000.

DEPARTMENT OF LIVESTOCK

By: /s/ Marc Bridges

Marc Bridges, Exec. Officer,
Board of Livestock
Department of Livestock

By: /s/ Bernard A. Jacobs

Bernard A. Jacobs, Rule Reviewer
Livestock Chief Legal Counsel

Certified to the Secretary of State July 3, 2000.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION AND

of Rule | and the amendment ) AMENDMENT
of ARM 37.40.307, 37.40.308, )

37.40.326 and 37.40.361 )

pertaining to nursing )

facility reimbursement )

TO: All Interested Persons

1. On May 11, 2000, the Department of Public Health and
Human Services published notice of the proposed adoption and
amendment of the above-stated rules at page 1208 of the 2000
Montana Administrative Register, issue number 9.

2.  The Department has amended rules 37.40.307, 3 7.40.308,
37.40.326 and 37.40.361 as proposed.

3. The Dep artment has adopted the rule | (37.40.311) as
proposed.

4. The Department has thoroughly considered all
commentary received. The comments received and the department's
response to each follow:

COMMENT #1: The Department has responsibility under federal law
and regulations to set Medicaid reimbursement rates for nursing
facilities that are consistent with efficiency, economy and

guality of care. The rates generated under the proposed rules

are ab out $9 per resident per day below the average cost of

provi ding care. Sixty-two of the ninety-seven facilities for

which  the Department calculated proposed rates (64%) will

receive rates t hat are less than their actual allowable cost of

providing care. Fifty-eight facilities (60%) would receive rates
under the proposal that are less than their actual cost for

nursing staff. Sixty-five facilities (67%) would receive an

operating rate under the proposal that is less than their actual
operating costs.

Federal policy once mandated adequate payments, but the issue
did not disappear with repeal of the Boren Amendment. The
Department remains responsible for setting reimbursement
payments that provide Medicaid beneficiaries access to high
guality nursing facility care. The rates should be reasonably
reflec tive of the cost of caring for Medicaid nursing facility

reside ntsin a manner consistent with quality of care mandates
established by federal law and regulation.

RESPONSE The Department does not agree that federal law or
regulations require Medicaid rates to cover all of the actual
costs incurred by nursing facility providers. This has not been
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the s tandard by which the legal adequacy of rates has been
measured in the past nor is it a standard likely to be adopted

in the foreseea ble future. The Department's proposed rates are
reasonable and adequate and in compliance with all requirements.

The D epartment plans to make changes to its system of Medicaid
reimbursement for nursing facility providers during fiscal years
2002/2 003. The anticipated changes would move toward a system

of Medicaid reimbursement with a narrower range of rates paid to
nursing  facilities and with more stability in the levels of

reimbursement paid to all facilities. The anticipated rates

would o ffer better recognition of the increasing levels of

acuity of residents being admitted to nursing homes. They would
also serve to lessen the volatility of the rate setting process,
which h istorically has resulted in dramatic rate increases and

decreases in ye ars that updated cost information was recognized

in the system of reimbursement. The Department plans to

mitigate volatility by decoupling the system of reimbursement

from the facility specific costs being incurred by each nursing

facil ity. Instead, the Department would move to a system of
reimbursement based on an established price for nursing facility
services.

For fiscal year 2001, all providers will rece ive a $.50 increase
in their per diem rate in effect on June 30, 2000. In addition,
they will receive $2.23 in a direct-care wage add-on for a total
increase of $2.73. Facilities below the statewide median will

receive additional rate increases to bring their rate of

reimb ursement closer to the statewide median rate as part of a

transit  ion to the new price-based methodology. The increase in

the statewide a verage rate from fiscal year 2000 to fiscal year

2001 will be $3.15 per day. On average, Medicaid rates would

increase 3.34% for fiscal year 2001, an amount comparable to the
rate of inflation for skilled nursing facilit ies. No facilities

will experience a rate decrease during fiscal year 2001.

COMMENT #2 Rates are set based on legislatively appropriated

bed days which envisioned a one-half percent increase in bed
days. Nursing facility occupancy and Medicaid days has been
trending downward for several years. Thus, additional funding
should be available to increase rates above what is being
proposed. Disc ussions with the Department indicate that, as of
the time of the proposed rules, all available funding included

in the Medicaid appropriation for nursing fac ilities is expected
to be spent under the proposal. The Department should review

its estimates b efore January 1, 2001 and propose rate increases
retroactive to July 1, 2000 if it finds that bed days are

follow ing the trend downward and if funds are available within

the nursing facility appropriation.

RESPONSE Under the Department's proposed rate setting
approach, all appropriated state funding for nursing facility

reimb ursement will be spent in fiscal year 2001. The FY 2001
Medicaid rates for each facility multiplied by the Medicaid
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annual ized bed days for each facility would equal the total
appropriated fu nding for Fiscal Year 2001. The Department will
continue to analyze and monitor its budget projections and bed
day usage during the first six months of fiscal year 2001. The
Department will use staffing report information as a leading
indica tor for nursing home bed day utilization during the next
fiscal year to determine if there will be any unspent funding
based on declining bed day utilization. The Department will
reassess its projections in December and will determine if any
funding is available for redistribution to nursing facility
providers. The Department will invite nursing home association
repre sentatives to participate in a discussion of how unspent
funding would be distributed should any become available.

COMMENT #3 The rate proposal does not take into account the

level of care required by residents in nursing facilities. Does
the Department intend to factor acuity into its new price-based
reimbursement system when that is developed? It is important

that future reimbursement proposals will recognize differences

in resident acuity. The new reimbursement system should

recog nize high-acuity outliers to assure that facilities can

admit and care for unusually heavy care residents for whom

access might otherwise be an issue.

RESPONSEThe  Department intends to develop a Medicaid nursing
facility reimbursement system utilizing Minimum Data Set
Infor mation in the development of a Medicaid Case Mix Index to

recognize aculity differences in future rate s etting periods. The
Department, with input from the nursing facility reimbursement

work group is discussing the development of a price-based system
of reimbursement for nursing facility provide rs. The anticipated

changes would o ffer better recognition of the increasing levels

of acuity of residents being admitted to nursing facilities.

They would also serve to lessen the volatility of the rate

setting process, which historically has resulted in dramatic

rate increases and decreases in years that updated cost

inform ation was recognized in the system of reimbursement. In
conjunction with the development of an acuity adjustment factor,
the Department will look at heavy care or out lier populations to
determine the best approach for recognizing them in the rate

setting process. The Department invites suggestions from the
association representatives and providers about the type of

adjustment that would be appropriate to maintain these heavy

care re sidents in a nursing facility setting with adequate

Medicaid reimbursement.

COMMENT_ #4 One Commentor supported the proposal to provide

additio nal per diem rate increases for county facilities whose

rates are below the statewide median Medicaid rate by
intergovernmental fund transfers. The Commentor urged the
Department to grant all county-funded nursing facilities an

opportunity to receive unspent federal Medicaid dollars by

providing the necessary state match through intergovernmental

transfers. The Department's proposal will pr ovide approximately
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$400,000 in gross funding to county-funded facilities. The

Commentor propo sed an alternative that would have provided more

than  $10 million in gross funding and would provide those

dollars to a greater number of facilities. T here are additional
opportunities to increase funding to additional nursing

facilities using intergovernmental transfers, gifts and other

creative mechanisms.

The De partment should not require the local governments to buy

up their per diem rates. The Department should provide that the
local dollars provided to the Department will trigger a single

cash payment to the facility based upon that facility's

historical Medi caid bed days. By not building per diem payments
based upon intergovernmental transfers into the Medicaid
program, the Department could avoid cutting r ates if the federal

rules governing the program are amended. The amendment also

provi des much needed cash assistance to local nursing

facil ities. If the number of Medicaid bed days falls below

their historical level, the local facility lo ses both the higher
Medic aid payments and the local dollars needed to make up the

revenue loss. The amendment also insulates the Department from
higher-than-expected Medicaid utilization.

The D epartment's rule should provide that the additional rate
adjust ment give no facility less than the median Medicaid rate
on a net payment basis. Because the facility, the local

government or both must put up the required s tate match, the net
per diem payment is lower than the statewide average. The final
rule should set the facility rate equal to the statewide median

rate after considering the county fund transfer.

RESPONSE The United States Department of Health and Human
Services has initiated efforts to control the use of

inter governmental fund transfers as a mechanism for Medicaid

program expansion. The most recent proposal under consideration
is to create a separate class of providers that are government

owned or operated and allow them to use intergovernmental
transfer of funds to match against Medicaid under a separate

Medicare upper limit test. Expansive proposals to refinance

millions of dollars between the Medicaid rate and the Medicare

upper limit are likely to be subject to intense scrutiny by the

federal government and are unlikely to be approved in a state

plan amendment. The Department and its consu ltants are studying
funding that could be available under the Medicare upper limit

under current federal requirements as well as the proposed draft
requirements to insure that Montana Medicaid maintains its

compli ance with federal requirements and has a state plan that

can be ap proved. Because this is a new approach to funding a

speci fic category of provider, it would be appropriate to

distribute this funding over the course of the year as an add-on
to the pa yment rate rather than to provide it as a lump sum
distribution. The Department will continue to pay the statewide

median for every day of Medicaid care, even if the Department
underes timated the Medicaid bed days in its original agreement
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with  the provider. The Department does not agree that this
proposal insulates it from higher-than-expected Medicaid
utiliz  ation. In fact it guarantees each nursing facility that

it will be reimbursed at the statewide median for every day of
Medicaid care the facility provides.

Several providers have agreed to participate in the moderate
proposal outlined in the draft rules to bring their rates up to
the statewide median by providing local dollars as matching
funds. These facilities are small and rural and are in desperate
need of funding to keep their doors open and to provide access
to care in their local communities. In the future, the
Department will consider the possibility of capturing the total
diffe rence between the average Medicaid rate and the Medicare
upper limit for the class of government owned or operated
facilit ies (county affiliated). This approach would allow all
county affiliated facilities to use local funds as matching

dollars for Medicaid rate purposes and would not limit the
invit ation to those facilities with rates below the statewide
median rate.

The Department  intends to ask the legislature for a substantial
increase in nursing facility funding for each year of the
2002/2003 biennium to insure Medicaid rates are reasonable and
adequate and to transition to a uniform price-based

reimbursement system over the next two years with the purpose of
stabilizing reimbursement to nursing facility providers.
Proposals for u sing intergovernmental fund transfers in a much

broader way to fund county affiliated facilities or program

expansion will undoubtedly be discussed during the next

legis lative session. The Department will continue to monitor

the federal climate for changes in regulation of

inter governmental fund transfers and will look at the

possibility of expanding intergovernmental fund transfers based

on the outcome of these federal changes. The Department will

continue to discuss with the nursing facility reimbursement work
group creative ideas for funding nursing facility providers.

COMMENT #5 One Commentor complemented the Department on the
additional payment methodology for the direct care wage and
benefits increases appropriated by the legislature. The
Commetor offered support for making the direct care funding a
permanent part of the Medicaid budget. If those dollars became

a permanent part of the funding for Medicaid, the nursing
facilities using the funding for direct care staff compensation
should continue to receive these funds.

Because the direct care wage add-on funds for both FY 2000 and

FY 2001 are  based on estimates of bed days, it is likely that

the entire appropriation is not being spent on these wage

increas es. The Department's estimates are based on bed day

incre ases at a time when resident days are decreasing. The

Department should reconcile the actual number of bed days it has
paid the add-on for each year with the appropriated amount and
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any uns pent appropriation should be used to provide additional

direct care wage add-ons. The Department sho uld add a provision
to that effect in ARM 37.40.361 to assure an appropriate
accounting of these funds by the Department w ill take place each
year.

RESPONSE The Department established a reporting process by

which nursing facilities must justify that th eir proposed direct
care wage increases for the entire rate year will meet or exceed
the projected distribution of their Medicaid bed days multiplied

by the direct care wage add-on in order to continue to receive
thisf unding. The Department will require all facilities that
cannot document that all of the funding allocated to them was
spent for this purpose to return those funds. By this process
the Department will assure the legislature that all of the

appropriated di rect care funding is being used for its intended

purpose of providing increases in wages and benefits to direct

care staff. Di rect care wage funding will be incorporated into

the Department's base funding proposal for nursing facility

providers. The next legislature will decide whether to continue
this  funding as a separate add-on. It will determine the

necessity of providing additional direct care wage funding for

nursing facility providers above the current level and will
specify the manner in which funding will be provided.

The Department  finds it unnecessary to add a provision to these

rules requiring an accounting of the distribu tion of direct care
wage increases in the manner proposed by the Commentor. The

Depar tment will monitor the actual bed days it reimburses

nursing facilit ies and will compare the data with the projected

Medic aid bed days utilized for rate setting purposes. If the

Department determines there is a significant decline in the

number of bed days utilized, it will adjust the funding

distri buted to providers for additional direct care wage

increases. While there has been a gradual decline in bed day

utili  zation overall, the Medicaid share of these days remains

fairly constant. Recent staffing report data indicates that

there has been a stabilization of these days. The Department

concludes from the data that there will be li ttle unused funding
available from bed day utilization for this or any other purpose
during the next fiscal year.

COMMENT #6 The development of a price-based system that

refle cts the acuity of nursing facility residents and the

subsequent staffing needs must be implemented. Nursing

facilities are experiencing a staffing crisis, particularly in

the area of certified nursing aides (CNA). N ursing homes cannot
compete with the wage and benefit structures offered by other

health care pro viders. If nursing homes cannot hire and retain

good CNAs they cannot provide care to our residents.

RESPONSEThe  Department, with input from the nursing facility
reimb ursement work group continues to work toward the
deve lopment of a priced-based system of reimbursement for

13-7/13/00 Montana Administrative Register



-1760-

nursing facility providers. This system would reflect acuity by
incor porating a Medicaid case mix index or adjustment factor.

The d irect care wage add-on that has been available for each

year of the biennium should go a long way tow ard helping nursing
facilities maintain staffing levels and reduce the turnover rate
of staff by providing more competitive wage and benefit

packa ges. In addition, lien and estate recovery funds are

available to provide one-time benefits such as staff training,

education, bonuses or incentives for direct care staff.

COMMENT #7 It is important to note that flaws in the system

were not the sole cause of volatility in the current
reimbur sement system. The major factor causing the volatility

is the serious under funding of this program by the legislature.
A price-based system alone will not solve the problem of under

fundi ng. Support of a price-based system is dependent on the
under lying principle that the price is set at a fair and

reasona ble amount. The Commentor was pleased that the
Department acknowledged the need for additional funding for
nursing homes and supported the Department's request for
signi ficant increases in funding as part of the budgeting
process.

RESPONSE There are many reasons why the current methodology

for reimbursing nursing facility providers has evolved into its
present state and there are many other reasons why it is in need
of change. The Boren Amendment required state Medicaid programs

to design their systems of reimbursement to withstand the test
of a court challenge. Its repeal allowed states to simplify

their reimburse ment methodologies. Declining occupancy levels,
incre ased acuity of residents and modest increases in
legislative funding over many years have resu lted in a system of

reimb ursement that is clearly in need of a change. The
Depar tment has submitted to the Governor for consideration as
part of the executive planning process a request for a
substantial increase in nursing facility provider funding for

the purpose of moving to a price-based system of reimbursement.
Such asystemw  ould mitigate the volatility of the rate setting
process and would narrow the range of Medicaid rates paid for
nursing facility services by basing reimbursement on a
reco gnized price for nursing facility services. Provider
participation and support will be necessary to convince the
legislature that the funding requested by the Department is
adequ ate for reimbursement of nursing facility providers and
necessary for the delivery of quality health care to residents.

COMMENT _#8 One Commentor expressed support for the
Department's  transitional rules proposed for Medicaid

reimbur sement in fiscal year 2001 and the Department's efforts

to develop a less volatile reimbursement system for nursing home
care during the next biennium. The Commentor worked closely with
the D epartment on reimbursement issues and expressed a belief

that the rule changes reflect the general consent of many

providers and are in the best interest of everyone involved.
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RESPONSE The Department's Senior and Long Term Care Division
welcomes the participation of as many provider and Association
representatives as possible in development of the rule changes
proposed for fiscal year 2001, as well as in the design of
longer term changes anticipated in fiscal year 2002/2003. The
Depar tment sponsors ongoing meetings with a nursing facility
reimbursement work group to discuss these changes. Provider
association representatives have made great efforts to provide
information to their members regarding reimbursement and rate
proposals. The Department appreciates the participation of
providers in the discussion and development of changes to the
system of reimbursement for nursing facility providers.

COMMENT #9 More than 60% of nursing facility residents are

Medicaid eligible. The remaining residents are covered by a mix
of Medicare and private pay. Nursing facilities do not enjoy a
wide margin which would allow cost shifting. Nursing homes must

have a consistent and fair reimbursement system if they are to
continue to provide the quality care that residents deserve.

RESPONSEThe Department is developing its b udget request to be
consi dered by the 2001 legislature. As part of its executive

planning request, the Department is asking for Medicaid
reimbursement increases for nursing facilities. This would

allow the Department to move toward a system of reimbursement

with a narrower range of rates and would stab ilize the levels of
reimb ursement for all facilities. These changes would better

recognize  the increasing levels of acuity required for persons

being admitted to nursing facilities and would mitigate the

volatility of the rate setting process. The anticipated

reim bursement system would reimburse providers based on a
recognized price for nursing facility services and would narrow

the range of Me dicaid rates paid for nursing facility services.

/s/ Dawn Sliva [s/ Laurie Ekanger

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 3, 2000.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT,
of ARM 42.12.101, 42.12.104, ) ADOPTION AND REPEAL
42.12.106, 42.12.114,
42.12.115, 42.12.144,
42.12.209, 42.12.210,
42.12.211, 42.12.302,
42.12.303, 42.12.306,
42.12.401, 42.12.405,
42.12.406, 42.12.408, and
adoption of New Rule | (42.12.)
307), Il (42.12.324), Il )
(42.12.117), IV (42.12.118), )
V (42.13.305), and VI (42.12.)
109); and repeal of ARM )
42.12.121, 42.12.127,
42.12.142, 42.12.304, and )
42.12.305 relating to Liquor )
Licenses

N—r
N N e e e

TO: All Concerned Persons

1. On March 30, 2000, the Department published notice of
the proposed amendment of ARM 42.12.101, 42.12. 104, 42.12.106,
42.12.114, 42.12.115, 42.12.144, 42.12.209, 42.12.210,
42.12.211, 42.12.302, 42.12.303, 42.12.306, 42.12.401,
42.12.405, 42.12.406, and 42.12.408; adoption of new rule I
(42.12.307), 11 (42.12.324), Il (42.12.117), IV (42.12.118), V
(42.13.305), and VI (42.12.109); and repeal of ARM 42.12.121,
42.12.127, 42.12.142, 42.12.304, and 42.12.305 relating to
liquor licenses at page 789 of the 2000 Montana Administrative
Register, issue no. 6.
2. A public hearing was held on April 24, 2000, to
consider the proposed amendment, adoption, and repeal, where
written and oral comments were received.
3. Oral and written comments received during and sub-
sequent to the hearing are summarized as follows along with the
response of the Department:

COMMENT NO. I The Montana Tavern Association, (MTA)
through its attorneys, Mark Staples and Kati Kintli, presented
written and oral comments regarding the rules. The association
thanked the Department for the opportunity to review the rules
during the development stage and present their views and
concerns regarding the proposed rules.

RESPONSE NO. 1: The Department always welcomes the input
from the Montana Tavern Association with regard to rule
development.

COMMENT NO. 2: The MTA indicated a concern with ARM
42.12.106(8). MTA presented three main questions regarding this
rule.
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a. What constitutes a transfer?

b. Will the transfer of ownership within a licensed
entity (i.e., corporation, LLC, or LLP) trigger a new
"anniversary date" and thus the payment of another "annual fee"?

c. Will the transfer of location trigger a new
"anniversary date?"

RESPONSE NO. 2: The amendment to ARM 42.12.106(8)
addresses the licensing anniversary date.

a. Atransfer occurs any time one or more new individuals
are added to the li cense who has any control over the license or
shares in the profits or liabilities of the lice nse as provided
in 16-4-401(2)(b)(iii), MCA.

b. Yes, atransfer of ownership within a licensed entity
would be considered a new owner and would trigger a transfer fee
but not a license fee.

c. No, the transfer of location without a change of
ownership will not transfer a new anniversary date.

COMMENT NO. 3: The MTA indicated they have a problem with
the intent of the D epartment to change the licensing anniversary
date to the date the application is received rather than the
date the transfer is approved. Often times there are long
delays between the time the license application is received by
the Department and the time the transfer is finally approved.

The delays may be due to difficulty on the part of the applicant
in obtaining information by the Department, protestants, by an
individual and subsequent appeals, or unforeseeable delays in
construction if the license is being transferred to a new
location. The applicant would not have the benefit of the
license during this time. Furthermore, if the application is

denied or if the applicant withdraws the application, what
happens to the "ann ual fee"? There is no provision for a refund
to the applicant nor is there any legal authority for the
Department to keep this "annual fee".

RESPONSE NO. 3: Section 30-16-303, MCA, allows the

department to participate in the one-stop licensing program.

The department recognizes the concerns raised by MTA regarding

various delays in processing an application. However, in the

proposed rules the department did not address what would happen
if an application was denied because under the current practice,

the processing fee is the only portion that is retained. The

remainder is returned to the applicant.

The Department  has reviewed the concerns presented and will
agree to delay the implementation of a new "anniversary date" as
proposed in ARM 42.12.106 at this time. Prior to implementing
the proposed changes, the Department will review both Title 16
and 30, MCA for further clarification of the intended process.

COMMENT NO. 4: The MTA stated that they believe the
Department's interp retation that the annual license fee is to be
paid with every transfer of a license is in conflict with the
current statute. The MTA cited 16-4-407 and 16-4-501, MCA in
part with specific emphasis on the portions of those statutes
that address the "annual license" or "annual renewal" fees.
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The MTA stated that it is clear from statute that the
Legislature clearly intended this fee to be paid annually. They
further stated that they understand that some change is
warranted with the advent of the "one-stop” licensing program.
However, they believe that the statutes are ambiguous as to
whether or not the Legislature intended this "an nual fee" to be
paid with every transfer of a license.
The MTA requested the Department put this rule on hold
pending the next legislative session so that they may get clear
direction as to whether or not it was the Legislature's intent
to change the law so that these annual fees would be paid more
than once a year.
The MTA further stated that if the Department is not
willing to wait until such time as the Legislature reconvenes,
they would ask that the Department consider prorating the annual
license fee on a quarterly basis.
RESPONSE NO. 4: Section 16-4-407, MCA, refers to a
"licensee's" anniversary date and the Department believes that

since the anniversary date is connected to the | icensee, rather
than the license, the anniversary date can be ch anged to comply
with 30-16-303, MCA. Additionally, see the second paragraph to

Response No. 3 above.
4. The Depart ment has amended the rules with the following
changes:

42.12.106 DEF INITIONS The following terms will be used in
this sub-chapter.

(1) through (6) remain the same.

(7) "License fee" means a fee paid at the time a new
license APPLICATION is issted— SUBMITTED, at the time an existing
license transfers ownership, and —— OR upon renewal of an existing

license. When-the-term-license-fee™is-mo—————difiedin—statute by —

(9) through (18) remain the same, but are renumbered (8)
through (17).

(18) "TRANSFER FEE" IS THE PROCESSING FEE AS SPECIFIED IN
ARM 42.12.111.

(19) remains the same.

AUTH 16-1-303, MCA

IMP: 16-3-311, 16-4-105, 16-4-205, 16-4-207, 16-4-301, 16-

4-402, 16-4-404, 16-4-413, 16-4-420, and 16-4-423, MCA

42.12.114 LICENSE FEES (1) New licenses issued are assessed
an annual license fee in accordance with 16-4-501, MCA. All
licenses must be renewed and the annual license fee paid on or
before the licensing—anniversary-date———— DUE DATE of each year. A

change in a license designation due to a change in quota area may
affect the statutory license fee. Any change of license fee will
be reflected on the next renewal application and the new fee will
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be due at the time of renewal.
AUTH: 16-1-303, MCA
IMP_: 16-4-201, MCA

42.12.115 ASSESS MENT OF LICENSE RENEWAL LATE PAYMENT PENALTY
FEE - GROUNDS FOR WAIVER (1) The department will assess a license
renewal late payment penalty fee in all cases where a licensee
fails to pay the license renewal fee on or before the licensing

DUE DATE. The renewal application and fee is

timely filed and paid if mailed in an envelope postmarked by the
United States postal service prior to the licensing anniversary
date- DUE DATE. If the licensinganniversary-date————— THE DUE DATE
falls on a Saturday, Sunday, or state legal holiday, a postmark for

the following business day or a payment received at the department
on the following business day is timely.
(2) The department may waive a license renewal late payment
penalty fee assessment upon receipt of a written request by the
licensee. The request must state the reason for late p ayment and

be supported by documentation. A waiver of the license renewal
late payment penalty fee assessment shall be granted under the
following conditions:
(a) adepartment error;
(b) the department mailed a license renewal notice less than
two weeks prior to the licensing-anniversary-date————— DUE DATE;
(c) adelay in payment caused by the death or seri ous illness
of the licensee;
(d) a United States postal service error;
(e) arenewal application and fee was errone ously mailed to
the internal revenue service;
(H a delay in payment due to bankruptcy or foreclosure
action; or
(9) the late payment is the only late payment within the most
recent five consecutive years or since the license was acquired,
whichever is less, and payment was received at the department
within 30 days after the licensing anniversary-date———— DUE DATE.
(3) remains the same.
AUTH 16-1-303, MCA
IMP: 16-4-501, MCA

NEW RULE |l (42.12.324) SPECIAL PERMITS (1) through (3)
remain the same.

(4) The applicant for the special permit must be
conducting the—— AN event or be a member of a group conducting the —
AN event.

(5) through (8) remain the same.

AUTH 16-1-303, MCA

IMP: 16-4-301, MCA

5.  Therefore, the Department adopts ARM 42.12.106,
42.12.114, 42.12.115, and New Rule Il (42.12.324) as shown
above.

6. The Department adopts the amendments to ARM 42.12.101,
42.12.104, 42.12.144, 42.12.209, 42.12.210, 42.12.211,
42.12.302, 42.12.303, 42.12.306, 42.12.401, 42.12.405,
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42.12.406, 42.12.408; adopts New Rules | (42.12.307), llI

(42.12.117), IV (42.12.118), V (42.13.305), and VI (42.12.109)

and repeals ARM 42.12.121, 42.12.127, 42.12.142, 42.12.304, and
42.12.305 as proposed.

/sl Cleo Anderson /s/ Mary Bryson
CLEO ANDERSON MARY BRYSON
Rule Reviewer Director of Revenue

Certified to Secretary of State June 27, 2000
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VOLUME NO. 48 OPINION NO. 14

CITIES AND TOWNS - Authority of self-governing local government
to acquire and operate electric and natural gas utilities;

CITY GOVERNMENT - Authority of self-governing local government
to acquire and operate electric and natural gas utilities;

COUNTY GOVERNMENT - Authority of self-governing local government
to acquire and operate electric and natural gas utilities;

LOCAL GOVERNMENT -Authority of self-governing local government
to acquire and operate electric and natural gas utilities;

MUNICIPAL GOVERNMENT - Authority of self-governing local
governm ent to acquire and operate electric and natural gas
utilities;

PUBLIC SERVICE COMMISSION - Authority of self-governing local
governm ent to acquire and operate electric and natural gas
utilities;

MONTANA CODE ANNOTATED - Sections 1-2-106, 7- 1-101 to -114, 7-1-
4121(9), 7-2-4704(2), 7-3-302, -1103(1), -1104, -4313, 7-5-
201(1), 7-6-4202(4), 7-15-4206(8), -4283(8), 69-2-101, 69-3-101,

-102, 69-7-101 to -201;

MONTANA CONSTITUTION - Article Xl, sections 4 to 6;

MONTANA LAWS OF 1981 - Chapter 607;

OPINIONS OF THE ATTORNEY GENERAL - 46 Op. Att'y Gen. No. 13
(1996), 46 Op. Att'y Gen. No. 12 (1995), 44 Op. Att'y Gen. No.

34 (1992), 37 Op. Att'y Gen. No. 68 (1977).

HELD: The City and County of Butte-Silver Bow, a
consolidated government with self-government powers,
has the authority to acquire and operate electric and
natural gas utilities within and outside the
boundaries of the local government unit.

June 22, 2000
Mr. Robert M. McCarthy
Silver Bow County Attorney
155 West Granite Street
Butte, MT 59701
Dear Mr. McCarthy:
You have asked my opinion on the following question:

May a self-power city-county government operate an
electric and natural gas utility under Montana law?

| understand from your letter that the consolidated city/county
government of B utte-Silver Bow is considering trying to acquire
electric and natural gas transmission systems offered for sale

by Montana Power Company.

The nature of the local government unit known as the "City and
County of Butte-Silver Bow" (herein, Butte-Si lver Bow) should be
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clearly understood.

On May 2, 1977, the City of Butte and County of Silver
Bow consolidated their local governments into one
unified government under one charter. The new

govern ment was to have the status of a county and
incorporated municipality . . . .

Butler . Local 2033 Am. Fed'n of State, County & Mun.

Employees , 186 Mont. 28, 30, 606 P.2d 141, 142 (1980). See
Mont. Code Ann. § 7-3-1103(1).

Butte- Silver Bow is a charter form of government. A

charter form of government possesses self-government

powers [Mont. Code Ann. § 7-3-702], and it may

exercise any power not prohibited by the cons titution,
law, or charter [Mont. Code Ann. § 7-1-101].

Butte-Silver Bow is neither a county nor a
municipality. It is a consolidated government. A
consolidated government must adopt either the county
or municipality provisions whenever the existing
provisions conflict [Mont. Code Ann. § 7-5-201(1)].

Bukvich v. Butte-Silver Bow , 215 Mont. 202, 204, 696 P.2d 444,
445 (1985).
The formation of Butte-Silver Bow did not limit the powers that

the consolidated government could exercise, compared to the
powers that the City of Butte and County of Silver Bow could

exercise. "A consolidated local government has and may exercise
all p owers that are conferred on counties, cities, or towns by

the constitution and laws of the state." Mont. Code Ann. 8 7-3-
1104.

The authority to create local governments with self-government

powers is an important change brought about by Montana’s 1972

Consti tution. Under the 1889 Constitution, a county, city, or

town only had those powers expressly conferred by law and doubts
concerning powers were resolved against the local government.

In contrast, the 1972 Constitution expanded the powers of local

self- government. Mont. Const. art. XI, 88 4-6. See, e.g.

Tipco Corp. v. City of Billings , 197 Mont. 339, 344, 642 P.2d

1074, 1077 (1982); State ex rel. Swart v. Molitor , 190 Mont.
515, 517-18, 621 P.2d 1100, 1102 (1981). Mont. Const. article

Xl, section 6 provides:

Section 6. Self-government powers. A local
government unit adopting a self-government ch arter may
exercise any power not prohibited by this

const itution, law, or charter. This grant of self-

government powers may be extended to other local
government units through optional forms of government
provided for in section 3.
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Under the 1972 Constitution, the assumption is that a local
government with self-government powers possesses the power,
unless the power has been specifically denied. D & F Sanitation

Serv. v. City of Billings  , 219 Mont. 437, 444-45, 713 P.2d 977,
981-82 (1986); 46 Op. Att'y Gen. No. 13 (Feb. 28, 1996).

The leg islature has enacted several statutes setting forth the
authority of local governments with self-government powers.
Among the more pertinent are the following:

7-1-101. Self-government powers. As provided by

Article XI, sec tion 6, of the Montana constitution, a

local government unit with self-government powers may

exercise any power not prohibited by the cons titution,
law, or charter. These powers include but are not

limited to the powers granted to general power
governments.

7-1-102. Authorization for self-government services

and functions. A local government with self-g overnment
powers may provide any services or perform any

functions not expressly prohibited by the Montana
cons titution, state law, or its charter. These

services and fu nctions include but are not limited to
those services and functions which general power
government units are authorized to provide or perform.

[Emphasis added.]

7-1-103. General power government limitations not
applicable. A local government unit  with
self-government powers which elects to provide a
service or perform a function that may also be
provided or performed by a general power government

unit is not subject to any limitation in the provision
of that service or performance of that function except
such limitations as are contained in its char ter orin
state law specifically applicable to self-government

units.

7-1-106. Const ruction of self-government powers. The
powers and authority of a local government unit with
self-government powers shall be liberally construed.
Every reasonable doubt as to the existence of a local
gover nment power or authority shall be resolved in
favor of the existence of that power or authority.

Consistent with the Montana Constitution and these statutes, the
Montana Supreme Court has recognized the "broad expanse of
shared sovereig nty given to self-governing local units." State

ex rel. Swart , 190 Mont. at 518, 621 P.2d at 1102. See also
Lech ner v. City of Billings , 244 Mont. 195, 200, 797 P.2d 191,
195 (1990); D & F Sanitation , 219 Mont. at 445, 713 P.2d at 982.

The term "munic  ipality" is defined in many different provisions
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of the Montana Code. Usually, "municipality" means an

inco rporated city or town. See, e.g. , Mont. Code Ann. 88 7-1-
4121(9), 7-2-4704(2), 7-6-4202(4), 7-15-4206(8). Sometimes
"municipality” expressly includes consolidated governments.

See,e.g. ,Mont. Code Ann. 88 7-13-2201(4), 17-15-4283(8). The

term "municipal ity" is not defined in Mont. Code Ann. title 69,

chapter 7, which pertains to municipal utilit ies. Nevertheless,
the i ntent of the legislature is expressed in Mont. Code Ann.

§ 7-3-1104, which states in relevant part, "A consolidated local
government has and may exercise all powers that are conferred on
count ies, cities, or towns by the constitution and laws of the

state.” Thus, a consolidated government has the powers of a
"municipality” under Mont. Code Ann. title 69, chapter 7.

Section 1.02(a) of the Butte-Silver Bow charter also states that
"the consolidated unit of local government sh all have the status
of a county and an incorporated municipality for all purposes.”
Accordingly, | conclude that statutory provisions pertaining to

the ownership and operation of utilities by m unicipalities apply

to the Butte-Silver Bow consolidated government.

In determining whether a particular self-government power is
authorized, numerous previous Attorney General's Opinions have
engaged in a three-part analysis:

(1) consult the local government’s charter and
consider constitutional ramifications;

(2) determine whether the exercise is prohibited
under the various provisions of Mont. Code Ann.
title 7, chapter 1, part 1 or other statute
specifically applicable to self-government units;

(3) decide whether it is inconsistent with state
provisions in an area affirmatively subjected to state
control as defined by Mont. Code Ann. § 7-1-113.

See, e.qg. , 46 Op. Att'y Gen. No. 13 (1996); 44 Op. Att'y Gen.
No. 34 at 140, 142 (1992); 37 Op. Att'y Gen. No. 68 at 272, 274
(2977).

With respect to the first factor, the charter of Butte-Silver

Bow does notre  strict the powers of the local government beyond
recogn izing those restrictions that exist in law. The charter
provides in relevant part as follows:

SECTION 2.01--POWERS OF THE GOVERNMENT

The City-County shall have self-government powers as

provided by Article Xl, Sections 5 and 6 of the

Montana Constit  ution and Part 1 of Chapter 1 of Title

7 of the Montana Code Annotated and may exercise any

power not prohibited by the constitution, law, or this
Charter. These powers include but are not limited to

the powers granted to general power governments.
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SECTION 2.04--INTERPRETATION OF POWERS

The powers and authority of this self-government unit

shall be libera lly construed. Every reasonable doubt

as to the existence of this government’s power shall

be resolved in favor of the existence of that power or
authority.

The charter has placed no restriction on Butte-Silver Bow's
acquiring or operating electric and natural gas utilities.
Similarly, 1 find no provision in the Montana Constitution that
would prohibit a local government with self-government powers
from e xercising its authority under its charter to acquire and
operate such utilities.

The second factor of the three-part analysis requires an
exami nation of the relevant statutes to determine whether the

actions being c onsidered by the local government are prohibited
by law. Mont. Code Ann. 88 7-1-111 and -112 set forth specific
powers that a self-governing local government is prohibited from

exercising. Mo nt. Code Ann. 8§ 7-1-114 identifies the laws with
which a local government with self-government powers must
comply. In addition, this opinion presents the specific issue

of the relative powers of a local government with self-
governm ent powers and of the Montana Public Service Commission
(PSC), which is charged by statute with the supervision and
regulation of public utilities. Mont. Code Ann. § 69-3-102.

My examination of Mont. Code Ann. 88 7-1-111, -112, and -114 for
provis ions implicated by the operation of utilities by a local

gover nment found only one issue. Arguably, the following

provi sion of Mont. Code Ann. § 7-1-111 should be considered in

connection with a proposal that a local government operate an

electric or natural gas utility:

A local government unit with self-government powers is
prohibited from exercising the following:

'(5)' ' any power that establishes a rate or price
otherwise determined by a state agency . . . .

The PSC has broad power to regulate utility rates (Mont. Code
Ann. 8 6 9-2-101). The powers of the PSC with respect to
municipal utilities were reduced by the enactment of chapter
607, 1 981 Montana Laws, which amended the definition of public
utility in Mont. Code Ann. § 69-3-101 and contained other
provisions restricting the powers of the PSC over municipal
utilities that were codified at Mont. Code Ann. title 69,

chapter 7 (1981). However, before chapter 607 became effective,
the power of the PSC to regulate utility rates was not perceived
to be inconsistent with the ownership and ope ration of utilities

by local govern ments. City of Billings v. Public Serv. Comm’n

193 Mont. 358, 631 P.2d 1295 (1981); cf. State ex rel. Dep't of
High ways v. City of Helena , 193 Mont. 441, 632 P.2d 332 (1981)
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(statute requiring utility to pay part of relocation costs

caused by road construction did not violate local self-

government doctrine as applied to city-owned utility

facilities). Under chapter 607, section 5 (codified at Mont.

Code Ann. 8§ 69-7-102 (1981)), the PSC retained power to regulate
certain large rate increases by municipal utilities. The

existence of this power was not inconsistent with local self-

govern ment powers. City of Billings v. Department of Revenue

270 Mont. 307, 314, 891 P.2d 1149, 1154 (1995) (“the City of

Billings, as owner and operator of a municipal utility, must

always pay the PSC ... fees"); Lechner , 244 Mont. at 202, 797
P.2dat 196 ("8 7-1-111(5), MCA does not preempt the City from

exerc ising its self-governing powers in the area of municipal

utilities").

Accord ingly, | conclude that Mont. Code Ann. § 7-1-111(5) does
not prevent Butte-Silver Bow from acquiring and operating
electric and gas utilities.

The final part of the three-part analysis comes directly from

Mont. Code Ann. 8 7-1-113, which requires that a local
government with self-government powers must exercise those
powers consistent with state law and regulation:

7-1-113. Consi stency with state regulation required.
(1) A local gov ernment with self-government powers is
prohibi ted the exercise of any power in a manner
inconsistent with state law or administrative
regulation in any area affirmatively subjected by law
to state regulation or control.

(2) The exercise of a power is inconsistent with

state law or regulation if it establishes sta ndards or
requirements which are lower or less stringent than

those imposed by state law or regulation.

(3) An area is affirmatively subjected to state
control if a state agency or officer is directed to

establish administrative rules governing the matter or
if enforcement of standards or requirements
established by statute is vested in a state 0 fficer or
agency.

In essence, 8 7-1-113 allows a local government with self-
gover nment powers to enact any ordinance unless the ordinance

Q) is inconsistent with state law or regulation and

(2) concerns an area affirmatively subjected by law to state

control. 46 Op. Att'y Gen. No. 13 (1996); 44 Op. Att'y Gen. No.
34 at 140, 143 (1992).

The legislature has enacted nearly 80 pages of laws that address
in considerable detail the provision of certain utility services
by local governments. These include such services as sewer,

water, television translator stations, and so lid waste disposal.
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Mont. Code Ann. title 7, chapter 13. With much less detail the
legislature has specifically authorized municipalities to
acquire natural gas systems:

7-13-4102. Authority to acquire natural gas system --
indebtedness permitted. (1) The city or town council

has power to contract an indebtedness of a city or

town upon the credit thereof by borrowing money or

issuing bonds for the construction, purchase, or

develop ment of an adequate supply of natural gas and

to construct or purchase a system of gas lines for the
distribution thereof to the inhabitants of the city or
town or vicinity.

(2) No money may be borrowed or bonds issued for the
purposes specified in this section until the

proposition has been submitted to the vote of the

taxpayers of the city or town affected thereby and the
majority vote cast in its favor.

The legislature employed broad language and provided little
guidance in expressly granting municipalities under the
commission-manager form of government the power to "acquire,
construct, own, lease, and operate and regulate public
utili  ties." Mont. Code Ann. 8 7-3-4313. Finally, as noted

above, state law expressly authorizes the ope ration of utilities
by municipalities. Mont. Code Ann. tit. 69, ch. 7. Yet Mont.
Code Ann. title 69, chapter 7 provides no def inition of the term

"munic ipal utility.” In fact, the term "municipal utility" is
not defined in the Code.

Words and phrases should be construed according to the context
and the approved usage of the language. Mont. Code Ann. § 1-2-
106. According to standard definitions, a "utility" is "a

public service, as a telephone or electric-light system, a
streetcar or railroad line, or the like" (Random House

Dictionary of the English Language (2d ed. un abridged 1987)), or
"one or  more pieces of equipment . . . designed to provide a

service (as heat, light, power, water, or sewage disposal)"

(Websters  Third  New _International _ Dictionary (1986
unabri dged)). Accordingly, | conclude that in relation to the

power of a local government to operate a utility, the term

"utility,” whether modified by "public” or "m unicipal,” includes
electric and natural gas transmission systems.

Under Mont. Code Ann. 8§ 7-1-103, if state law allows a general

power government unit to provide a service or perform a

function, a local government unit with self-government powers

may a Iso provide the service or perform the function. Thus,

under Mont. Code Ann. § 7-13-4102, a local go vernment with self-
governing powers may operate a natural gas utility. A
commission-manager form of local government may have general

gover nment powers or self-government powers. Mont. Code Ann.

§ 7-3-302. Under Mont. Code Ann. § 7-3-4313, a self-governing
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local government may acquire and operate public utilities,
which, as discussed above, include natural gas and electric
utiliti es. Therefore, | conclude that the acquisition and
operation of electric and natural gas utilites by a
muni cipality is consistent with state law and regulation.
Moreov er, the Supreme Court in an opinion concerning water and
sewer systems ruled:

The le gislature has given the right to control

municipal utili ties, including the right to establish

rates and charges, to municipalities. [Mont. Code

Ann. 88 69-7-101 to -201.] Section 7-1-113, MCA, does
not preempt the City from exercising this right.

Lechner , 244 Mont. at 203, 797 P.2d at 196.

MPC has electric and gas transmission systems in a large area of
Montana. Butte-Silver Bow may attempt to acqu ire such facilities
that are located outside of the geographical boundaries of the

local government. Therefore, | must also consider whether a
city-county government with self-government powers has the

autho rity to acquire and operate electric and natural gas

utilities outside of the boundaries of the local government.

Applying  the same three-part analysis set forth above, | first

consider the constitution and the local government’s charter.

As discussed above, the charter of Butte-Silver Bow allows the

local government to exercise all powers allowed by the Montana
Constit ution and state law. Some utility services are

speci fically identified in section 7.02 of the charter, which

pertains to the Public Works Department. However, the
legislative body of Butte-Silver Bow is allowed to establish

additional responsibilities for the Department:

SECTION 7.02--PUBLIC WORKS DEPARTMENT

(@) There shall be a Public Works Department which
shall be charged with the responsibility and
administration of engineering: streets, roads and
other public right-of-way; water and sewer; solid
waste collection and disposal; parks and recreation;
and maintenance and operation of related equipment.

'(é)' "The  Council of Commissioners may establish by
ordinance additional responsibilities for the Public
Works Department.

The only geogra  phical limitation in the charter of Butte-Silver
Bow appears in a subsection of Section 1.02--Jurisdiction:

(b) COUNTY POWERS. The consolidated local govern ment
shall have and may exercise all powers that are

conferred on counties by Montana law throughout the

territorial limits of the consolidated City and

County.
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Plain ly, this provision pertains to the exercise of political
powers and does not limit or even address the operation of a
utility or other proprietary activities outside of the
geographical boundaries of the local government.

Construing the local government powers liberally, as | must,
Mont. Code Ann. 8§ 7-1-106, | conclude that the Montana
Constitution and the charter of Butte-Silver Bow do not limit

the authority of Butte-Silver Bow to acquire and operate
electric and na tural gas utilities outside of the boundaries of
the local government.

Considering the second factor for any legal p rohibitions, | note
that in a previous opinion | found that the | egislature intended
to grant municipalities broad authority to operate municipal

utilities. 46 Op. Att'y Gen. No. 12 (1995). In addition, Mont.

Code A nn. 8§ 69-7-201 expressly provides for utility service to
be provided outside of the municipal boundaries:

69-7-201. Rules for operation of municipal utility.

Each  municipal utility shall adopt, with the

concurrence of the municipal governing body, rules for
the operation of the utility. The rules shall contain,
at a minimum, those requirements of good practice

which canbe no  rmally expected for the operation of a

utility. They shall define or provide for use of meter
or flat rate user charges, the classification of

users, applications for service, and uses of the

service. The rules shall outline the utility's

procedure for discontinuance of service and

reest_ablishment of s_,er_vice as weII_ as _ the ext ension of
service to users W(tljun the mumc:_pal boundaries and
outside the municipal boundaries . The rule shall

provide that rate increases for comparable
classifications and zones outside the municipal
boundaries may not exceed those set within the

municipal limits under the provisions of this chapter.

(Emphasis added.) Mont. Code Ann. 8 69-7-101 also recognizes
that mu nicipal utilities may serve persons who are not
inhabitants of the local government:

69-7-101.  Municipal utilities -- regulation by
municipality. A municipality has the power and
authority to regulate, establish, and change, as it

considers proper, rates, charges, and classifications
imposed for utility services to its inhabitants and
other persons served by municipal utility systems.
Rates, charges, and classifications must be r easonable
and just.

(Emphasis added.) Mont. Code Ann. 88 69-7-101 and -201 do not

limit municipal utility services to the proximity of the

municipality. In contrast, Mont. Code Ann. 8§ 7-13-4102, quoted
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above, allows a city or town to provide natural gas utility

servi ces "to the inhabitants of the city or town or vicinity
However, Mont. Code Ann. 8§ 7-13-4102 allows a city or town with
general governm  ent powers to operate a natural gas utility. To

the extent the vague term "vicinity" operates to limit the

exercise of that authority by a general power local government,

it would not so restrict a self-governing local government.

Mont. Code Ann. 8§ 7-1-103, quoted above, states that a self-

govern ing local government that provides a service that may be

provi ded by a general power government is not subject to any
limitation in the provision of the service, "except such

limit ations as are contained in its charter or in state law

specifically ap plicable to self-government units." Because the

"or vic inity" language is not specifically applicable to self-

government units, it would only operate to restrict general

power government units, not self-government u nits. In addition,
since Butte-Silver Bow is a self-governing local government

unit, Mont. Code Ann. 8§ 7-1-106, quoted above, requires
resolving any doubt in favor of the existence of a power. Thus,
| conclude that a municipal utility of a self-governing local

government may  provide services to customers who are not in the
vicinity of the municipality.

The preceding discussion also shows that the third factor of
consistency with law and regulation is satisfied. Since
municipal utilities may provide services outside of municipal
boundaries, such provision of services is consistent with law.

Chapter 607, 1981 Montana Laws, and chapter 288, 1995 Montana

Laws, reduced and then eliminated PSC regulation of municipal

utilities. Review of the legislative history of both laws shows
that PSC regulation was considered to be unnecessary because

local  voters could hold local officials accountable for their

operation of municipal utilities. When municipal utilities

provide services to customers who are not voters in the

municipality, this political regulation of the municipal utility
is absent. How ever, such nonresident customers are not without

recour se. Under Mont. Code Ann. 8 69-7-201, rate increases

outside the municipal boundaries may not exceed those within the
municipality. Under Mont. Code Ann. 8§ 69-7-113, a person may

appeal municipal utility rates and rules to district court.

Finally, under the Electric Utility Industry Restructuring and

Custo mer Choice Act (Mont. Code Ann. tit. 69, ch. 8), a
municipal utility that acquires electric utilities from Montana
Power Company could be considered a public utility subject to

PSC r egulation under the act. Mont. Code Ann. § 69-8-103(2),

(5), (23). Since the question you pose may be resolved without
deciding that question, | express no opinion on it here.

THEREFORE, IT IS MY OPINION:

The City and County of Butte-Silver Bow, a consolidated
government with self-government powers, has the authority
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to acqu ire and operate electric and natural gas utilities
within  and outside the boundaries of the local government
unit.

Sincerely,

/sl Joseph P. Mazurek
JOSEPH P. MAZUREK
Attorney General

jpm/tgb/dm

Montana Administrative Register 13-7/13/00



-1778-

VOLUME NO. 48 OPINION NO. 15
CITIES AND TOWNS - Authority of city or town to levy additional

tax for firefighters’ disability and pension fund beyond special
tax levy of four mills authorized by statute;

FIRE DEPARTMENTS - Special tax levy for firef ighters’ disability

and pension fund;

MUNICIPAL GOVERNMENT - Authority of city or town to levy
addit ional tax for firefighters’ disability and pension fund

beyond the special tax levy of four mills aut horized by statute;
RETIREMENT SYSTEMS - Special tax levy for firefighters’
disability and pension fund;

TAXATION AND REVENUE - Special tax levy for firefighters’
disability and pension fund;

MONTANA CODE ANNOTATED - Sections 19-18-503, -504.

HELD: If the city council has already imposed the maximum
mill | evy authorized by statute in order to fund the
firefighters’ d isability and pension fund, it may not
levy an additio nal special tax or seek voter approval
for an additional special tax, even if the fund's
value is less t han 4 percent of the taxable valuation
of all taxable property within the city.

June 27, 2000

Mr. Gerard M. Schuster
Wolf Point City Attorney
112 Main Street

Wolf Point, MT 59201

Dear Mr. Schuster:

You have requested my opinion concerning the authority of the

Wolf Point City Council to seek voter approval for an additional
special  tax levy for the firefighters’ disability and pension

fund when the fund falls below 4 percent of the taxable

valuation of all taxable property in the city.

Montana law aut  horizes the creation of a fire department relief

association by the confirmed members of a local fire department.
Mont. Code Ann. § 19-18-102. Whenever a fire department relief

associa tion is formed, the city or town must establish

a "disability and pension fund" for the benefit of its members.

Mont. Code Ann. 8§ 19-18-105. The fund consists of moneys

recei ved from the state, monthly membership fees, moneys from

other sources, interest and other income earned, and the

proceeds of any tax levy authorized by statute. Mont. Code Ann.
§ 19-18-501.

There are  two statutes relevant to the tax levy: Mont. Code
Ann. 88 19-18-503 and -504. The first authorizes a special tax
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levy as a means of maintaining a firefighters’ disability and

pension fund at a level equal to at least 4 percent but no more
than 10 percent of the taxable valuation of all taxable property
within the limits of the city or town. Mont. Code Ann. § 19-18-

503( 1). Whenever the fund contains less than 4 percent of the

taxable valuation of all taxable property within the city

limits, the gov erning body is required to levy a special tax as
provi ded in Mont. Code Ann. § 19-18-504. Mont. Code Ann.

§ 19-18-503(2).

The amount of the special tax levy is discussed in Mont. Code
Ann. § 19-18-504. That statute provides:

Whenever the fund contains an amount that is less than
four pe rcent of the taxable valuation of all taxable

property in the city or town, the city or town council
shall levy an a nnual special tax of not less than one

mill  and not more than four mills on each dollar of

taxable valuation of all taxable property within the
city or town. When the fund contains an amount that

is less than ten percent but more than four p ercent of
the tax able valuation of all taxable property in the
city or town, the city or town council may, if
authori zed by the voters, levy an annual special tax
of not less than one mill and not more than f our mills
on each dollar of taxable valuation.
As this statute indicates, the council is obligated to impose a
levy if the fund falls below 4 percent. Voter approval is
required only if the fund is between 4 percent and 10 percent of

the taxable valuation of all taxable property in the city. In

either instance, however, the maximum that may be imposed is

four mills on each dollar of taxable valuation. You question

whether the voters may approve an additional special tax levy if
the fund falls below the 4 percent mark even though the council

has a Iready imposed the four-mill levy. This question must be

answered in the negative.

As an incorporated city with general government powers, Wolf
Point is a municipal corporation vested with "legislative,
admin istrative, and other powers provided or implied by law."
Mont. Const. art. XI, § 4(1)(a). Even though the powers of
incorporated cities and towns must be liberally construed, Mont.
Const. art. XI, 8 4(2), this rule of construction does not "of

its  own force confer new powers on local governments.” 40 Op.

Att'y Gen. No. 17 at 66 (1983). There must nonetheless be some
constitutional or statutory basis for their existence. Id.

Here, the city is expressly mandated to levy a special tax

whenever the fund falls below the 4 percent mark. However, the

amount that may be levied is limited to four mills on each

dollar of taxable valuation. To increase the levy through an

additional special tax, even with voter approval, would

contravene the explicit statutory limitation of four mills. The
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city  cannot validate its action by putting the issue to the

voters. A referendum and subsequent vote cannot ratify an

action that the city does not have the authority to take in the

first instance. The general rule is that the power of

referendum is restricted to legislation that is within the power
of the municipality to enact or adopt. 46 Op. Att'y Gen. No. 15
at 139 (1996), citing McQuillin, Municipal Co rporations § 16.54.
The electorate has no greater power to legislate than the

municipality itself. Id. _

In short, where the legislature has expressly limited the
special tax levy to four mills on each dollar of taxable
valuation, there is no authority, express or implied, to
increase that levy beyond the four-mill limit.

THEREFORE, IT IS MY OPINION:

If the city council has already imposed the maximum mill
levy authorized by statute in order to fund the
firefighters’ d isability and pension fund, it may not levy
an additional special tax or seek voter approval for an
additional special tax, even if the fund’s value is less

than 4  percent of the taxable valuation of all taxable
property within the city.

Sincerely,

/sl Joseph P. Mazurek
JOSEPH P. MAZUREK
Attorney General

jpm/ja/dm
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VOLUME NO. 48 OPINION NO. 16
ATTORNEYS' FEES - Remuneration of indigent yo uth's legal defense
costs;

COUNTIES - Remuneration of indigent youth's | egal defense costs;

COUNTY COMMISSIONERS - Remuneration of indigent youth's legal
defense costs;

COURTS - Remuneration of indigent youth's legal defense costs;
JUVENILES - Remuneration of indigent youth's legal defense

costs;

YOUTH COURT ACT - Remuneration of indigent yo uth's legal defense
costs;

MONTANACODE ANNOTATED - Sections 41-5-104, -111, -523, -1413,
46-8-101, -201.

HELD: The county commissioners are required to fund the
legal defense expenses of an indigent juvenile against
whom a petition has been filed in youth court.

June 30, 2000

Mr. Dennis Paxinos
Yellowstone County Attorney
P.O. Box 35025

Billings, MT 59107-5025

Dear Mr. Paxinos:

You have requested my opinion on a question | have rephrased
as follows:

Does a county or the state of Montana have the
oblig ation to fund the legal defense expenses of an
indig ent juvenile against whom a petition has been
filed in youth court?

Chapter 329 of the 1974 Montana Laws established the Montana

Youth Court Act, now codified at title 41, chapter 5 of the

Montana Code An notated. Mont. Code Ann. § 41-5-1413 codifies a

yout h's constitutional right to be represented by counsel

follo wing the filing of a petition alleging that the youth is

either delinquent or in need of intervention. If the parents or
guard ian and the youth are unable to provide counsel, and the

right to counsel has not been properly waived, counsel must be
appointed. Mont. Code Ann. § 41-5-1413.

The yo uth-related statute is similar to the statutes that give

indig ent criminal defendants the right to counsel in criminal

proceedings. See ____ Mont. Code Ann. 88 46-8-101 and -201.
However, remuneration of counsel appointed to represent indigent
youths is controlled by Mont. Code Ann. 88 41-5-104 and -111,

not by § 46-8-201.
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The Montana Youth Court Act provides that every county
commission is "authorized, empowered and required” to provide

the f unds necessary for the implementation of the Act. Mont.

Code Ann. 8 41-5-104(1). The expenses that must be covered by

the youth court or other appropriate agency include "reasonable
compensation for services and related expenses for counsel

appointed by the court." Mont. Code Ann. 8 41-5-111(2). Thus,

it is the responsibility of a county's commis sioners, not of the
state of Montana, to provide the funds necess ary for an indigent
youth's legal expenses.

Mont. Code Ann. 8§ 3-5-901 does require the state to fund a
number of  district court expenses. While that section lists a
number of specific expenses the state is required to fund,
including the expenses for indigent defense in criminal cases,

it does not list the funding of youth court defense expenses as
a responsibility of the state. The legislature clearly could

have m ade the funding of youth court expenses a responsibility

of the state by including it in Mont. Code Ann. § 3-5-901. The
fact that the legislature did not do so supports a conclusion
that the legisl ature did not intend the state to be responsible

for the funding of youth court expenses.

In addition, in determining which governmental entity the

legislature intended to be responsible for funding the youth

court expenses, the specific youth court statutes set forth in

Mont. Code Ann. 88 41-5-104(1) and -111(2) control, rather than

the general statute concerning the funding of district court

expenses set forth in Mont. Code Ann. § 3-5-9 01. See Mont. Code
Ann. 88 1-2-102 and 1-3-225. Mont. Code Ann. 8§ 41-5-104(1) and
-111(2)  require the county commissioners to provide the funds

for an indigent youth’s legal expenses in a proceeding in youth

court.

THEREFORE, IT IS MY OPINION:
The county commissioners are required to fund the legal
defense expenses of an indigent juvenile against whom a
petition has been filed in youth court.

Sincerely,

/sl Joseph P. Mazurek
JOSEPH P. MAZUREK
Attorney General

jpm/mas/dm
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VOLUME NO. 48 OPINION NO. 17

COURTS, DISTRICT - Dissemination of marriage records;
MARRIAGE AND DIVORCE - Confidentiality of marriage records;
PRIVACY - Confidentiality of marriage records;

PUBLIC RECORDS - Dissemination of marriage records;

RIGHT TO KNOW - Dissemination of marriage records;

VITAL STATISTICS - Confidentiality of marriage records;
ADMINISTRATIVE RULES OF MONTANA - Rule 37.8.126;
MONTANA CODE ANOTATED - Sections 40-1-201, -202, -321, 50-15-
122(1), -122(5), -301;

OPINIONS OF THE ATTORNEY GENERAL - 48 Op. Att'y Gen. No. 10
(Mar. 23, 2000).

HELD: 1. The holding in 48 Op. Att'y Gen. No. 10 applies to all
marriage applications on file with a clerk of the
district court, not only to those filed after the date
of the opinion.

2. Pursuant to Mont. Code Ann. 8§ 50-15-122(5), a clerk of
the d istrict court may allow public inspection and
copying of the marriage certificate filed pursuant to
Mont. Code Ann. § 40-1-321, but not of the marriage
license.
July 5, 2000

Mr. Jeffrey A. Noble

Powder River County Attorney
P.O. Box 240

Broadus, MT 59317

Dear Mr. Noble:

On March 23, 2000, | issued a revised opinion to you on the
guestion of the confidentiality of information contained in
Montana marriage license applications. 48 Op. Atty Gen.
No. 10. You have since submitted a second request for opinion
on the following related questions:

1. Is the effect of 48 Op. Att'y Gen. No. 10 (Mar.
23, 2000) limited to marriage license
applications filed after the effective date of
the opinion?

2. Should Montana marriage licenses on file with the
clerk of the district court be treated as
confidential records?

In Montana, a c ouple wishing to obtain a marriage license must
file an application with the clerk of the dis trict court. Mont.
Code Ann. 8§ 40-1-201. After processing the application, the
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clerk then issues a marriage license and a ma rriage certificate.
Mont. Code Ann. § 40-1-202. The license form used by most
district court clerks actually combines these two documents in

a single form, including both the marriage license itself and

the certificate of marriage. The officiant fills out and

returns the marriage certificate to the clerk of the district

court within 30 days after the marriage. Mont. Code Ann. 8§ 40-
1-321. Since the form generally used contains both the license
and the certificate, compliance with this sta tute results in the

filing with the clerk of both the license and the certificate.
Your r equest touches on the issue of the confidentiality of
these documents.

In 48 Op. Aty Gen. No. 10, | provided guidance on the
confidentiality of information contained in marriage license

application forms submitted to the clerks of the district court
pursuant to Mont. Code Ann. § 40-1-201. Your letter informs me
that some clerks have adopted the view that the holdings of that

opinion  apply only to applications filed after the issuance of

the opinion. That view is incorrect. The opinion did not
create  new law, but rather only interpreted statutes that have

been on the books for years. Nothing in the statutes suggests

that vital stat istics information should be treated differently
depending on when the information was collected by a government
agency. Clerks should therefore be applying the guidance
provided in that opinion to all marriage applications in their

files, regardless of when the applications were filed.

In my earlier opinion, | noted that vital sta tistics information
is confidential unless release is specifically authorized by

law. 48 Op. At t'y Gen. No. 10 at 3-4; Mont. Code Ann. § 50-15-
122(1); Mont. Admin. R. 37.8.126. | found authorization in

Mont. Code Ann. 8§ 50-15-122(5) for release of a "record of
marriage" upon filing by the clerk of the district court of the

report of the m arriage required by Mont. Code Ann. 8 50-15-301.

| further held that for purposes of this statute the "record of
marriage" consi sted only of limited information relating to the
identities of the bride and groom, the date and place of the

cerem ony, the name of the officiant, and the type of ceremony.
48 Op. Att’'y Gen. No. 10 at 4-5.

Mont. C ode Ann. 8 50-15-122(5) states that "[ijmmediately upon

the f iling of a record with the [D]epartment of [Public Health

and Human Services] . . . a record of marriage . . . may be

rele ased to the public without restriction.” | held in 48 Op.

Att'y  Gen. No. 10 that this statute is not confined to release

of information by the Department of Public Health and Human

Services  ("DPHHS"), but also governs release of information by

the clerks of district court. It follows from that opinion that
those portions of the license and certificate that constitute a
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"record of marriage” may be released to the public upon the
filing with DPHHS of the report referred to in Mont. Code Ann.
§ 50-15-301.

In 48 Op. Aty Gen. No. 10, | held that the "record of

marri age" includes only that information which relates to the

marriage itself--the identities of the bride and groom, the date
and place of the marriage, the name of the officiant, and the

type of ceremony. Reviewing the form of marriage license and

marriage  certificate used by most district court clerks in

Montana, it appears to me that the "record of marriage"

information is found in the marriage certificate form, which

consti tutes the bottom third of the document. The marriage

license  portion, constituting the top two-thirds of the form,

includes personal and background information about the bride and
groom that does not directly relate to the marriage itself--the

race, addresses, and ages of the bride and gr oom, whether either
had been previously married, and the identities of their

parents. As | held in 48 Op. Aty Gen. No. 10, this

infor mation is not part of the record of marriage, and its

release is not authorized by Mont. Code Ann. 8§ 50-15-122(5).

In my opinion, the best course for court clerks to follow would

be as follows: Upon the filing of the report with DPHHS

required by Mont. Code Ann. 8§ 50-15-301, the clerk may disclose

to the public or provide the public with a copy of the marriage

certificate portion of the license/certificate form, but not the
marriage license portion of the form. The certificate contains

all of the information on the form that can be said to

constitute a "record of marriage" under Mont. Code Ann. 8 50-15-

122(5), as | have interpreted it in 48 Op. Att'y Gen. No. 10.

| note that nothing in statute requires that the license, as
opposed to the certificate of marriage, be filed with the clerk

of the district court. Mont. Code Ann. 8§ 40-1-202 requires the
clerk, upon receipt of the required information, to "issue a
license to marry and a marriage certificate form," suggesting
that two different documents may be involved. Mont. Code Ann.
§ 40-1-321 then requires the officiant to file with the clerk

the "marriage certificate,” without reference to the marriage
license. | am not suggesting that the inclusion of both the
license and the certificate on one form is unlawful. 1 do
believe, however, that the happenstance of inclusion of both
forms in a single document should not serve as a basis for
disclosure of i nformation from the license that otherwise would
clearly be confidential.

As in 48 Op. Att'y Gen. No. 10, | express no opinion herein on
the constitutionality of the statutes cited in this opinion.

THEREFORE, IT IS MY OPINION:
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1.  The holding in 48 Op. Att'y Gen. No. 10 applies to all
marriage applications on file with a clerk of the
district court, not only to those filed after the date
of the opinion.

2. Pursuant to Mont. Code Ann. 8§ 50-15-122(5), a clerk of
the d istrict court may allow public inspection and
copying of the marriage certificate filed pursuant to
Mont. Code Ann. § 40-1-321, but not of the marriage
license.
Sincerely,

/sl Joseph P. Mazurek
JOSEPH P. MAZUREK
Attorney General

jpm/cdt/dm
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE

Interim Committees and the Environmental Quality Council

Admini strative rule review is a function of interim
committ ees and the Environmental Quality Council (EQC). These
interim committ ees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attached to agencies

for administrative purposes.

Business and Labor Interim Committee:

» Department of Agriculture;

» Department of Commerce;

» Department of Labor and Industry;

» Department of Livestock;

» Department of Public Service Regulation; and

» Office of the State Auditor and Insurance Commissioner.
Education Interim Committee:

» State Board of Education;

» Board of Public Education;

» Board of Regents of Higher Education; and

» Office of Public Instruction.
Children, Families, Health, and Human Services Interim

Committee:

» Department of Public Health and Human Services.
Law, Justice, and Indian Affairs Interim Committee:

» Department of Corrections; and

» Department of Justice.
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Revenue and Taxation Interim Committee:

» Department of Revenue; and

» Department of Transportation.
State Administration, Public Retirement Systems, and

Veterans' Affairs Interim Committee:

» Department of Administration;

» Department of Military Affairs; and

» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;

» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim ¢ ommittees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or  repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
deter mine if a proposed rule is consistent with the intent of
the L egislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
diffic  ulties with the existing or proposed rules. The mailing
address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a
looseleaf compi lation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminis __trative Register (MAR) is a soft
back, bound publication, issued twice-monthly,

containing notices of rules proposed by agenc ies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the

attorney general (Attorney General's Opinions)

and agencies (Declaratory Rulings) issued since

publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative

Matter table and the table of contents in the last
Montana Administrative Register issued.

Statute 2. Go to cross reference table at end of each

Number and title which lists MCA section numbers and

Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of

existing perman ent rules of those executive agencies which have

been designated by the Montana Administrative Procedure Act for

inclus ion in the ARM. The ARM is updated through March 31,

2000. This table includes those rules adopted during the period
April 1, 2000 through June 30, 2000 and any p roposed rule action
that was pending during the past 6-month period. (A notice of

adoption must be published within 6 months of the published

notice of the proposed rule.) This table does not, however,

include the contents of this issue of the Mon tana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to ch eck the ARM updated through March 31, 2000, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule

numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the act ion is published in
the 1999 and 2000 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate titte number. These will

fall alphabetically after department rulemaking actions.

GENERAL PROVISIONS, Title 1

1.2.419 Scheduled Dates for the Montana Administrative
Register, p. 2432, 2777

ADMINISTRATION, Department of, Title 2

| &Il and other rules - State Procurement, p. 2124, 65

2.21.227 Annual Vacation Leave Policy, p. 903, 1628

2.21.306 and other rule - Disaster Leave for Trained A merican
Red Cross Volunteers, p. 2315, 446

2.21.1423 and other rules - Persons with Disabilities
Preference Policy, p. 2312, 448

2.21.3602 and other rules - Veterans' Employment Preference

Policy, p. 2304, 450

(Public Employees' Retirement Board)

2.43.437 Purchase of Military Service by Members of the
Retirement Systems Administered by the Public
Employees' Retirement Board, p. 2301, 70

(Teachers' Retirement Board)

I and other rules - Teachers' Retirement System -
Extra Duty Compensation - Membership of Teacher's
Aides and Part-time Employees - Correction of Errors
on Contributions and Overpayment, p. 2792, 822
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and other rules - Teachers' Retirement System,
p. 1565, 2243, 2837

(State Compensation Insurance Fund)
and other rules - Construction Credit Program -
Premium Rates - Premium Modifiers and Dividends,
p. 1, 1033

AGRICULTURE, Department of, Title 4

el Japanese Beetle (Popillia japonica ) Quarantine,
p. 905, 1306

| &I Commodity Research and Market Development Program,
p. 113,726

4.5.202 and ot her rule - Category 1 and Category 2 Noxious

Weeds, p. 2796, 451

4.10.1806 Fees, p. 2672, 182

4.10.1808  Termination of the Pesticide Disposal Program,
p. 986, 1498

(Alfalfa Seed Committee)
4.8.203 Grant Funding, p. 1129, 1629

STATE AUDITOR, Title 6

[-VII Valuation of Life Insurance Policies, p. 2488, 2839
6.6.1110 Determination of Reasonableness of Benefits in
Relation to Premium Charged in Credit Disabil ity and

Credit Life Insurance, p. 1717, 453
6.6.4102 Continuing Education Fees, p. 1600, 2247, 183
6.10.131 Foreign Security Exemption, p. 117, 824

(Classification Review Committee)

6.6.8301 Updat ing References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance 1996 ed., p. 1381

6.6.8301 Updat ing References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 2139, 2841

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)
8.4.503 Direct-Entry Midwife Apprenticeship Requirements,
p. 1933, 456

(Board of Architects)

8.6.405 and other rules - Applicants Registered in Another
State - Qualifications for Montana Branch Office -
Examinations - Individual Seals - Unprofessional
Conduct - Fees - Business Entity Definitions -
Emergency Use of Practice - Application for
Architects - Licensure by Examination, p. 1268
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(Board of Chiropractors)

8.12.603 and other rules - Examinations - Temporary Pe
Continuing Education Requirements - Unprofessional
Conduct - Fees - Interns and Preceptors
Recertification - Denial - Revocation - Patient
Records, p. 663, 1307, 1499

(Board of Clinical Laboratory Science Practitioners)

8.13.301 and other rules - Applications for License - Fees -
Minimum Standards for Licensure - Continuing
Education Requirements, p. 2675, 727, 1034

(Board of Dentistry)

8.16.402A  and other rules - Dentist Applications - Fees -
Conversion of Inactive Status Licenses - Complaint
Procedures - Dental Hygienist Licensure by
Credentials - Denturist Examinations - Interns -
Renewal - License Reinstatement - Dental Hygienist
Local Anesthetic Agent Licensure, p. 518, 1312

(Board of Hearing Aid Dispensers)

8.20.407 and other rules - Records - Unprofessional Co
Minimum Testing and Recording Procedures
Definitions - Transactional Documents, p. 777

(Board of Horse Racing)
8.22.503 and other rules - Horse Racing, p. 529, 953

(Board of Landscape Architects)
8.24.409 Fee Schedule, p. 1132

(Board of Medical Examiners)

8.28.1501 and other rules - Definitions - Post-Graduate
Training Program, p. 2143, 627, 729

8.28.1508 Temporary Approval, p. 1385

(Board of Funeral Service)

8.30.402 and other rules - Applications - Fees - Inactive
Status and Reac  tivation - Contracts - Federal Trade
Commission Regulations - Continuing Education -

rmits -

nduct -

Disclosure Stat ements on Embalming - Unprofessional

Conduct - Crematory Facility Regulation - Pro
of Cremated Remains - Perpetual Care and Main
Fund Reports - Restrictions on Officers - Transfer

of Cemetery Ownership - Perpetual Care and

Maintenance Funds - Prepaid Funeral Arrangements -
Branch Establishment Facilities - Definitions -
Prearranged, Prefinanced or Prepaid Funerals -
Requirements for Sale of At-need, Pre-need and
Prepaid Funeral Arrangements - Pre-need Funeral
Agreements - Trust Funds, p. 668, 1630

(Board of Nursing)

8.32.301 and other rules - Nurse Practitioner Practice -
Standards Relating to the Licensed Practical
Role in Intravenous (IV) Therapies, p. 537, 954
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8.32.308 and other rules - Temporary Permits - General
Requirements for Licensure - Re-examination -
Licensure for Foreign Nurses - Temporary Practice
Permits - Renewals - Conduct of Nurses, p. 988

8.32.405 and ot her rules - Licensure by Endorsement -
Temporary Practice Permits - Renewals - Standards
Related to Registered Nurse's Responsibilities -

Prescriptive  Authority Committee -  |Initial
Application Req uirements for Prescriptive Authority
- Limitations on Prescribing Controlled Subst ances -

Quality Assurance of Advanced Practice Nursing -
Renewal of Prescriptive Authority, p. 1539

8.32.1702 and other rules - Nursing Tasks that may be
Deleg ated - General Nursing Tasks that may not be
Delegated - Nursing Tasks Related to Gastrostomy
Feeding that may be Delegated, p. 2150, 458

(Board of Nursing Home Administrators)
8.34.414 and other rules - Examinations - Continuing
Education - Fee Schedule, p. 227, 1035

(Board of Occupational Therapists)
8.35.407 Fees, p. 685, 1036

(Board of Optometry)

8.36.417 and other rules - Licensure of Out-of-State
Applicants - Approved Programs or Courses -
Therapeutic Pha  rmaceutical Agents - Approved Course
and Examination - Approved Drugs, p. 2153, 2760

(Board of Ouitfitters)

8.39.501 and other rules - Outfitter Licenses -
Quialifications - Examinations - Oultfitter Acting as
Guide - Renewal - Amendment to Operations Plan -
Inact ive - Guide or Professional Guide License -
Fees for Outfitter Operations Plan - N.C.H.U. -
Guide or Professional Guide - Outfitter Records -
Safety Provisions - Standards for Outfitters -
Guides and Professional Guides - Unprofessional
Conduct and Mis  conduct - Moratorium - Review of New
Operations Plan - Proposed Expansion of Net Client

Hunting Use Under Existing and New Operations Plans
- Sale and Purchase of an Oultfitting Operation,
p. 2318, 730

(Board of Pharmacy)

8.40.702 Definitions, p. 2330, 460

8.40.906 and other rules - Forms and Reports - Pharmacy
Technicians - Patient Counseling, p. 540, 909

(Board of Physical Therapy Examiners)
8.42.403 Fees, p. 543, 1038

(Board of Plumbers)
8.44.402 and other rules - Plumbing Definitions -
Applications - Examinations - Master Plumbers -
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Registration of Business Names - Renewals - Fee
Schedule - Qualifications - Journeyman - Temporary
Practice Permits - Out-of-State Applicants -
Complaint Procedure - Medical Gas Endorsement
Required - Application for Endorsement - Annual
Renewal of Endorsement - Endorsement Verification,

p. 230, 825

(Board of Professional Engineers and Land Surveyors)
8.48.1105 Fee Schedule, p. 1936, 743

(Board of Public Accountants)

8.54.416 and other rules - Licensure of Foreign-Trained
Applicants - Credit for Formal Individual Study
Programs - Basic Requirement, p. 2332, 461

(Board of Radiologic Technologists)
8.56.409 and other rule - Fees, p. 239, 783

(Board of Real Estate Appraisers)

I Appraisal Reviews, p. 785

8.57.406 and other rules - Qualifying Education Requirements
- Adoption of USPAP by Reference - Regulatory
Reviews, p. 2679, 956

(Board of Realty Regulation)
8.58.406A  Applications for Licensure by Salespersons and
Brokers, p. 546

8.58.415A and other  rules - Continuing Education - Renewal -
Mandatory Continuing Education for New Salesp ersons,
p. 1134

8.58.415A  Continuing Real Estate Education, p. 2337, 184

(Board of Respiratory Care Practitioners)

8.59.402 and other rules - Definitions - Procedures for
Renewal - Inactive Status Licenses - Continuing
Education Requirements, p. 548, 1039

(Board of Speech-Language Pathologists and Audiologists)
8.62.413 Fees, p. 687, 1314

(Board of Veterinary Medicine)

8.64.501 and other rules - Applications - Temporary Pe rmits -
Examinations - Licensure of Out-of-State Appl icants,
p. 1544

(Weights and Measures Bureau)
8.77.105 and other rule - Weighing Device License Transfer -
License Fee Schedule, p. 1275

(Consumer Affairs Division)

-V Telemarketing Registration and Fraud Prevention Act,
p. 120, 1501
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(Division of Banking and Financial Institutions)

I Investments by Banks to Promote the Public Welfare,
p. 1549
I-VI Deferred Deposit Lending, p. 1849, 2570, 71

(Board of County Printing)
8.91.301 and other rules - County Printing, p. 2339, 630

(Local Government Assistance Division)

I Administration of the 2000 Federal Community
Development Block Grant Program, p. 126

I 2000/2001 Treasure State Endowment Program (TSEP),

p. 2342, 186

I Administration of the 1999 Treasure State Endowment
Program (TSEP), p. 1473, 2761

8.94.3001 and other  rules - Monumentation of Surveys - Form,
Accuracy, and Descriptive Content of Records Survey,
p. 2156, 462, 1041

8.94.3806 Submission and Review of Applications under the
2000/2001 Treasure State Endowment Program (TSEP),
p. 552, 1042

(Board of Investments)

8.97.1101 and other rules - Board of Investments, p. 2682,
470, 1043

(Economic Development Division)

[-X11 Montana Board of Research and Commercialization
Technology, p. 1138

8.99.401 and other rules - Microbusiness Finance Program,
p. 555, 1045

(Travel Promotion and Development Division)
8.119.101  Tourism Advisory Council, p. 993

(Health Facility Authority)
8.120.101 and other rules - Health Facility Authority, p. 995,
1509

EDUCATION, Title 10

(Office of Public Instruction)
[-XI and other rules - Special Education, p. 129, 1048

(Board of Public Education)
and other rules - Teacher Certification - Reporting
of Negative Certification Actions, p. 569, 1510

[-X and other rules - Teacher Certification, p. 1388

[-CXXXVI Content and Performance Standards for Social
Studies, Arts, Library Media, and Workplace
Competencies, p. 1148

10.56.101 Student Assessment, p. 242, 957

10.57.220 and other rule - Teacher Certification - Recency of
Credit - Endorsement Information, p. 911, 1511
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(State Library Commission)
| &I Federation Advi sory Boards and Base Grants, p. 247,
1471

(Montana Heritage Preservation and Development Council)
[-VII Acquisition of Real and Personal Property, p. 13,
966

FISH, WILDLIFE, AND PARKS, Department of, Title 12

12.9.602 and other rule - Emergency Amendment - Pheasant
Enhancement Program, p. 1071

12.9.602 and other rule - Pheasant Enhancement Program,
p. 1000, 1512

12.9.602 and other rule - Pheasant Enhancement Program,
p. 2719, 831

(Fish, Wildlife, and Parks Commission)
[-111 Importation of Bait Leeches, p. 18, 827

12.3.117 and other rules - Special Permits - Special License
Drawings - Establishing a License Preference
p. 1552

12.6.901 Regulating Personal Watercraft on the Tongue River
Reservoir, p. 175, 1216, 1315

12.6.901 Limiting the Mo tor-Propelled Water Craft to No-Wake
Speed on the Fort Peck Dredge Cut Trout Pond,
p. 2722, 744

12.6.901 Limiting the Mo tor-Propelled Water Craft to No-Wake

Speed from Porcupine Bridge to the Mouth of the
River, p. 1732, 1938, 2763

ENVIRONMENTAL QUALITY, Department of, Title 17

| &Il and other rules - Underground Storage Tanks -
Underground Storage Tank Licensing, p. 572, 969
[- X and other rules - Hazardous Waste -

Comparable/Syngas Fuel Exclusion - Remedial Action
Plans - Military Munitions - Hazardous Waste
Management, p. 1940, 2843

17.36.101 and other rules - Subdivisions - Procedures for
Local Health Officer Review of Subdivision
Applications, p. 610, 967

17.40.203 and other rule - Wastewater Operators -
Certification - Fees for Water and Wastewater
Operators, p. 2596, 72

17.56.1001 Underground Storage Tanks - Underground Storage
Tanks Fee Schedule, p. 1853, 2858

(Board of Environmental Review)

I and ot her rules - Air Quality - Use of Credible
Evidence in Assessing Air Quality Compliance,
p. 250, 1289

[-XIV and other rules - Air Quality - Air Quality
Compliance Assurance Monitoring - Requirements for
Air Quality Operating Permit Content, p. 2725, 839
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17.8.101 Air Quality - Exclusions from the Definition of
Volatile Organic Compounds, p. 257

17.8.101 and other rule - Air Quality - Implementation of
Revised Federal Air Quality Standards for
Particulate Matter, p. 2750, 836

17.8.102 and other rule - Air Quality - Air Quality
Incorporation by Reference, p. 1298

17.8.102 and other rules - Air Quality - Air Quality
Incorporation by Reference Rules, p. 1191, 2250,
2767

17.8.302 Air  Quality - Cement Manufacturing Industry and
Primary Lead Smelting Maximum Achievable Control
Technology, p. 261, 1316

17.8.1201 and o ther rule - Air Quality - Title V Air Quality
Operating Permits, p. 2747, 838

17.24.101 and other rules - Metal Mines - Metal Mines
Reclamation Act, p. 2178, 473

17.24.303 and other rules - Coal and Uranium - Coal and
Uranium Mining Organizational Changes, p. 1782,

17.30.630 Water Quality - Temporary Water Quality Standards
for Portions of Mike Horse Creek, Beartrap Creek,
and the Upper Blackfoot River, p. 263, 1317

17.30.705  Water Quality - Nondegradation Requirements for
Outstanding Resource Waters, p. 2753, 843

17.38.606 Public Water Supply - Administrative Penalties,
p. 1281

(Department of Environmental Quality and Board of Environmental

Review)

17.4.101 Incorporation by Reference of the Attorney Ge

Model Rules, p. 2173, 472

(Petroleum Tank Release Compensation Board)

17.58.311

Definitions, p. 1278

TRANSPORTATION, Department of, Title 18

18.2.101
18.8.101

Model Procedural Rules, p. 787, 1335
and other rules - Motor Carrier Services Regu
for Overdimensional Vehicles and Loads, p. 269,

CORRECTIONS, Department of, Title 20

20.2.101
20.9.101

Department Model Procedural Rules, p. 2600, 74
and other rules - Youth Placement Committees,
p. 617, 1078

JUSTICE, Department of, Title 23

-V

13-7/13/00

and o ther rules - Insurance Required Prior to the
Public  Display of Fireworks - Fire Code, p. 2190,
2860

and ot her rules - Use of a Full Legal Name on a
Driver's License - Change of Name on a Driver

- Collection of an Applicant's Social Security
Number - Proof of Residence, p. 1559
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23.16.101 and other rules - Video Gambling Machines, p. 1203,

1638
LABOR AND INDUSTRY, Department of, Title 24

I Payment of Silicosis Benefits, p. 179, 862

[-1X Workers' Compensation Administrative Assessment,
p. 22, 844
[-XI and other rules - Workers' Compensation

Administrative Assessment for the State Fiscal
1992 through 1999, p. 1859, 2877

24.11.442 and other rule - Unemployment Insurance Benefit
Claims, p. 1856, 2876

24.16.9007 Montana's Prevaiing Wage Rates - Building
Construction  Services - Heavy and Highway
Construction Services, p. 922, 1639

24.21.414 Wage Rates for Certain Apprenticeship Programs -

Building Construction Occupations, p. 925, 1647

(Workers' Compensation Judge)
24.5.301 and other rules - Procedural Rules, p. 914, 1513

(Board of Personnel Appeals)

24.26.215 and other rule - Remands from the Board - Merger of

Labor Organizations, p. 1473
LIVESTOCK, Department of, Title 32

32.8.102 Fluid Milk and Grade A Milk Products - Milk
Freshness Dating, p. 1477

(Milk Control Board)

32.24.301 and other rules - Pricing of Producer Milk -
Utilization - P rocedures to Purchase - Marketing of
Surplus Milk, p. 282, 1336, 1652

32.24.301 Emergency Amendment - Economic Formula in Pricing
Class I Milk at the Producer Level, p. 75

32.24.503 and other  rules - Quota and Pooling Transactions -

Surplus and Excess Milk, p. 2602, 78
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

Years

Establishing a Negotiated Rulemaking Committee to
Negotiate and Develop Proposed Rules Relating to
Cabin and Homesite Lease Rates, p. 292

[-XII Control of Timber Slash and Debris, p. 928

36.12.102 and other rules - Water Rights Bureau, p. 33, 636

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I and other rules - Inpatient Hospital Services
Reimbursement Rates, p. 1301

I and other rules - Nursing Facility Reimbursement,
p. 1208

[-111 Guardianship Services, p. 410, 864
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[-XI

[-XV
[-XVII

[-XXX
11.5.201
16.24.107
16.35.101

16.38.307
17.70.101

37.34.1801

37.80.201
37.85.212

37.86.1101
37.86.2901

37.88.1401
46.9.301
46.12.101

46.12.202

46.12.502B
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Independent Review of Health Care Decisions,
p. 2344, 2880
and other rules - Transfer from Department of
and Rehabilitation Services - Home and Community-
Based Services Program, p. 296

and other rules - Day Care, p. 1573
and other rules - Transfer from Department of
and Rehabilitation Services and Department of
Family Services - Repeal of Rules from the
Department of Family Services - Amendment of Rules
of the Department of Health and Environmental
Sciences and Public Health and Human Services,
p. 356, 1653

The Children's Health Insurance Program (CHIP),
p. 416, 1221
and other rules - Protective Services for the
Developmentally Disabled, p. 2834, 475

Orthodontia Care for Children Special Health
Services (CSHS) Recipients, p. 2529, 2879
and other rules - End Stage Renal Disease (ESRD)
Recipients, p. 1023, 1660

Laboratory Testing Fees, p. 1003, 1663
and o ther rules - Transfer from the Department of
Environmental Quality - Radiation Control, p. 189
and other rule - Accreditation Standards for
Provider Programs of Community-based Developmental
Disabilities Services, p. 1483

and other rules - Child Care Subsidy Programs,
p. 1798, 2454

and other rules - Resource Based Relative Value
Scale (RBRVS) - Early and Periodic Screening,
Diagnostic and Treatment Services (EPSDT) -
Eyeglasses Services - Clinic Services - Dental and
Denturist Services - Durable Medical Equipment,
Orthotics, Prosthetics and Supplies (DMEOPS) -
Hearing Aid Services - Transportation Services -
Non-Hospital Laboratory and Radiology Services,
p. 1008, 1664

Outpatient Drugs Definition, p. 1624
and other rule - Inpatient Hospital Services,
p. 1017, 1666
and other rules - Reimbursement for Instituti
Mental Diseases, p. 1491
and other rules - Grants-in-Aid to Counties -
Community Services Block Grants, p. 39, 745
and o ther rules - Transfer from the Department of

Social and Rehabilitation Services - Medicaid
Eligibility, p. 476

and o ther rules - Transfer from the Department of
Social and Rehabilitation Services - General

Medicaid Services, p. 479

and o ther rules - Transfer from the Department of
Social and Rehabilitation Services - Medicaid

Health Services, p. 195, 865
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46.12.503 and o ther rules - Transfer from the Department of
Social and Rehabilitation Services - Medicaid
Services - Primary Care, p. 482

46.12.510 and o ther rules - Transfer from the Department of
Social and Rehabilitation Services - Senior and
Term Care Services, p. 489

46.12.521 and other rules - Montana Medicaid Passport to
Health Program, p. 42, 866, 1338

46.12.605 and other rule - Orthodontia for Medicaid

Recipients, p. 2522, 2898

46.12.1222 and other rules - Nursing Facilities, p. 2827, 492

46.12.3804 and other rules - Families Achieving Independ
Montana (FAIM), p. 2799, 746

46.12.4101 and o ther rules - Transfer from the Department of
Social and Rehabilitation Services - Medicaid for
Certain Medicare Beneficiaries and Others, p. 197

46.18.149 and other rule - Emergency Assistance for Rec

of Temporary Assistance to Needy Families (TANF),
p. 2755, 199

PUBLIC SERVICE REGULATION, Department of, Title 38

-V Implementing Senate Bill 406 ("Electricity Buying
Cooperative Act") and House Bill 221 Pertaining to
Electricity Def ault Suppliers - Electricity Default
Supplier Licensing and Selection, p. 2228, 2770

[-XX Protective Orders - Protection of Confidential
Information, p. 939

38.2.314 Practice Before the Public Service Commission,
p. 2559, 749

38.3.130 Meaning and Effect of the Landfill Closure Pr
in Class D Motor Carrier Authorities, p. 690

38.3.402 and other rules - Application and Reporting Fees,
p. 934, 1668

38.5.1401 Definition of C ustomer under Termination of Gas and
Electric Service, p. 625, 1080

38.5.2202  and other rule - Pipeline Safety, p. 2608, 752

REVENUE, Department of, Title 42
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and other rules - Endowment Tax Credit, p. 806
and other rules - Oil and Gas Taxes, p. 706, 1347
and other rules - Tax Benefits, p. 702, 1343
and other rules - Family Education Savings Program
Account Rules, p. 693, 1344
and other rule - Intangible Personal Property,
p. 2620, 872
and other
Depreciation
p. 2351, 2909
Declaratory Rulings, p. 697, 1340
and other rules -
2905
Tobacco Rules, p. 1495
and other rules - Centrally Assessed Property and
Telecommunications Excise Tax, p. 2405, 2914

rules - Class Eight Property Exemption -
Schedules for Personal Property,
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[-1X and other rules - Office of Dispute Resolution,
p. 2374, 2900
[-XI1 Universal System Benefits Programs, p. 2396, 2927

42.11.309 Commission Rate Applicability Date, p. 704, 1341
42.12.101 and other rules - Liquor Licenses, p. 789

42.14.101 and o ther rules - Lodging Facility Use Tax Rules,
p. 2561, 2904

42.15.507 Elderly Homeowner Credit, p. 2035, 2581

42.23.501 and other rules - New and Expanded Industry Credit,
p. 810, 1346

SECRETARY OF STATE, Title 44

I Defining Search Criteria for Uniform Commercial Code
Certified Searches, p. 818

1.2.419 Scheduled Dates for the Montana Administrative
Register, p. 2432, 2777

44.14.101 and other rule - Allow Records to be Retained on
Digital Media - Records with a Retention of 10 Years
or Longer, p. 815, 1518

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts from Political Committees,
p. 2241, 2934
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CROSS REFERENCE INDEX
Montana Code Annotated
Administrative Ruleéoof Montana

January 2000 - June 2000

Register

MCA Rule or A.G.’s Opinion No. Page No.
1-2-101 Opinion No. 9 753
1-2-107 Opinion No. 10 757
1-2-107 Opinion No. 10 1082
2-3-103 8.97.2102 470
2-3-103, 104 8.97.2102 1043
2-4-101 20.2.101 74
2-4-201 Rules | - V (Labor and Industry -

Workers' Compensation Judge) 914
2-4-201 8.97.2102 1043
2-4-201 8.120.101, 202, 203 995
2-4-201 11.2.201 - 220

37.2.101,

50.306, 525,
100.135 356
2-4-201 20.2.101 74
2-4-201 24.5.301, 303, 308, 331, 350 914
2-4-201 36.12.202 33
2-4-201 37.2.101 356
2-4-201 37.5.304 1653
2-4-201 37.95.125 1573
2-4-201 46.2.201, 202, 209
2-4-201 46.12.307, 509, 509, 513, 1268, 1919,
3223, 3227 356

2-4-201 8.97.2102 470
2-4-202 20.2.101 74
2-4-202 37.2.102 356
2-4-307 24.16.9007 922
2-4-315 Rule Il (Revenue) 697
2-4-501 Rules | - V (Revenue) 697
2-4-501 37.2.102 356
2-4-602 46.2.209 356
2-4-614 Rule IV (Revenue) 697
2-4-702 Rule Il (Revenue) 697
2-6-111 44.14.101, 102 815
2-6-203 44.14.101, 102 815
2-6-206 44.14.101, 102 815
2-6-211 44.14.101, 102 815
2-6-213, 214 44.14.101, 102 815
2-6-302 44.14.101, 102 815
2-6-304 44.14.101, 102 815
2-15-1013 44.14.101, 102 815
2-15-1816 8.119.101 993
2-15-1819 Rule | (Commerce - Economic

Development Division) 1138
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2-18-102 2.21.306, 312 446
2-18-604 2.21.227 903
2-18-616 2.21.227 903
Title 3, Ch. 3 Opinion No. 11 1246
3-1-803 Opinion No. 11 1246
3-1-805 Opinion No. 11 1246
3-10-231 Opinion No. 11 1246
3-11-203 Opinion No. 11 1246
7-5-2404 8.91.303 630
7-14-2101(e) Opinion No. 13 1670
7-14-2102, 2103  Opinion No. 13 1670
7-14-2107 Opinion No. 13 1670
7-14-2112(1) Opinion No. 13 1670
7-14-2615(4) Opinion No. 13 1670
15-1-101 42.25.1801 706
15-1-201 Rules | - V (Revenue) 697
15-1-201 42.23.504 810
15-6-201 Opinion No. 10 1082
15-6-218 42.22.105, 110 872
15-23-103 42.22.105 872
15-23-108 42.22.105, 110 872
15-23-201 42.22.105 872
15-23-202 42.22.110 872
15-23-212 42.22.105 872
15-23-301 42.22.105 872
15-23-303 42.22.110 872
15-23-402 42.22.105 872
15-23-502 42.22.105 872
15-23-602 42.22.105 872
15-23-701 42.22.105 872
15-30-111 Rule | (Revenue) 693
15-30-111 42.15.801 - 804 693
15-30-111 42.15.803 1344
15-30-112 Rule | (Revenue) 702
15-30-112 42.15.401 702
15-30-165 42.15.507, 514, 515 806
15-30-166 Rule | (Revenue) 806
15-30-166 42.15.507, 514, 516 806
15-30-167 42.15.507, 514 - 516 806
15-30-305 Rule | (Revenue) 693
15-30-305 Rule | (Revenue) 702
15-30-305 Rule | (Revenue) 806
15-30-305 42.15.401 702
15-30-305 42.15.507, 514 - 516 806
15-30-305 42.15.801 - 804 693
15-30-305 42.15.803 1344
15-31-123 42.23.502 810
15-31-124 42.23.511 - 513 810
15-31-125 42.23.520, 521 810
15-31-127 42.23.511 - 513, 520, 521 810
15-31-161, 162 42.15.507, 514 - 516 806
15-31-501 Rule | (Revenue) 806
15-31-501 42.15.507, 514 - 516 806
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15-31-501
15-32-601 - 604
15-32-609 - 611
15-36-301, 302
15-36-303
15-36-304
15-36-304
15-36-304
15-36-305
15-36-309 - 315
15-36-319 - 322
15-36-322
15-36-322
15-36-322
15-36-324
15-36-324
15-36-326
15-50-207
15-61-201
15-61-201
15-62-103
15-62-201
15-62-201
15-62-201
15-62-202
15-62-204
15-62-206

16-1-303
16-1-303
16-1-303

16-2-101
16-3-201
16-3-311
Title 16, Ch. 4
16-4-105
16-4-106
16-4-201
16-4-202
16-4-202
16-4-203
16-4-204
16-4-205
16-4-207
16-4-207
16-4-220
16-4-301
16-4-301
16-4-401
16-4-402
16-4-404
16-4-405
16-4-413
16-4-413

-1804-

42.23.501, 502, 511 - 513, 520, 521
42.15.507
42.15.507
42.25.1801
42.25.1801, 1806 - 1808
Rule | (Revenue)
42.25.1801, 1803, 1804, 1806 - 1809
42.25.1814
42.25.1801
42.25.1801
42.25.1801
Rule | (Revenue)
42.25.1803, 1804, 1806 - 1810, 1813
42.25.1810, 1814
42.25.1801, 1810, 1813
42.25.1810
42.25.1801
42.23.501
Rule | (Revenue)
42.15.401
Rule | (Revenue)
Rule | (Revenue)
42.15.801 - 804
42.15.803
42.15.801
42.15.802
42.15.801

Rules | - V (Revenue)
42.11.309
42.12.101, 104, 106, 114, 115, 121,

127, 142, 144, 209, 210, 211,

302 - 306, 405, 406, 408
42.11.309
Rule V (Revenue)
42.12.106

42.12.121

42.12.101, 104, 106, 121, 406
42.12.104

42.12.101, 104, 114, 302 - 306, 406
Rule | (Revenue)

42.12.302 - 306

42.12.104

42.12.101, 144, 406
42.12.106, 121, 142

Rule VI (Revenue)

42.12.106

42.12.101

Rule Il (Revenue)

42.12.106, 302

42.12.121, 142, 209 - 211
42.12.101, 106, 209 - 211
42.12.106, 209 - 211

Rules IlI, IV (Revenue)

Rules IlI, IV (Revenue)
42.12.106, 144
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810
806
806
706
706
706
706
1347
706
706
706
706
706
1347
706
1347
706
810
702
702
693
693
693
1344
693
693
693

789
704

789
704
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
789
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16-4-415
16-4-420
16-4-423
16-4-501
16-4-502

17-4-104
17-4-105
17-4-110
17-4-406
17-6-308
17-6-309
17-6-316
17-6-324
17-6-406

17-6-407
17-6-408
17-6-411

Title 18, Ch. 2

Pt. 4
18-2-431
18-4-221

18-5-404, 405

18-5-414

19-20-201
19-20-302
19-20-602
19-20-605
19-20-715

20-2-114

20-2-121
20-2-121

20-2-121
20-2-121
20-2-121
20-3-106

20-3-106
20-4-102
20-4-102
20-4-102
20-4-103
20-4-106

20-5-320 - 324

20-7-101
20-7-401

20-7-401
20-7-402
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Rule IV (Revenue) 789
42.12.106, 405, 406, 408 789
42.12.106 789
42.12.115 789
42.12.101, 104, 406 789
37.2.301, 302, 305 356
Rule XIV (DPHHS) 356
37.2.301, 302, 305 356
8.99.506 555
8.97.1308 1043
42.23.504 810
42.23.504 810
8.97.1308 1043
8.99.401, 402, 404, 405, 501 - 506,

508, 510, 511 555
8.99.501 - 503, 505, 508, 511 555
8.99.404, 405, 504 555
8.99.402, 403 555

24.16.9007 922
24.16.9007 922
2.5.508, 509 65

37.30.2570 356
37.30.2570 356
2.44.307, 528 822
2.44.307 822
2.44.528 822
2.44.528 822
2.44.528 822
Rules | - CXXXVI (Board of Public

Education) 1148
Rule | (Board of Public Education) 569
Rules | - CXXXVI (Board of Public

Education) 1148
10.56.101 242
10.56.101 957
10.57.604, 701 569
Rules | - CXXXVI (Board of Public

Education) 1148
10.16.2501, 2503 129
Rule | (Board of Public Education) 569
10.57.220, 301 911
10.57.604, 701 569
10.57.220, 301 911
10.57.220, 301 911

10.16.3818 129

Rules | - CXXXVI (Board of Public

Education) 1148
10.16.3010 - 3019, 3021, 3022 129
10.16.3010, 3011, 3015, 3018, 3019 1048

10.16.3010, 3011, 3015, 3018, 3019,
3322, 3342, 3346, 3504, 3529,
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20-7-402

20-7-402
20-7-402
20-7-402, 403

20-7-402, 403

20-7-403
20-7-403

20-7-411
20-7-414

20-7-414
20-7-414

20-7-431
20-7-442
20-7-451
20-7-457
20-9-102

20-9-201
20-9-212
20-9-306
20-9-308
20-9-321
20-10-112
20-10-141
22-1-103
22-1-328
22-1-330, 331
22-1-402

22-1-404
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3660

10.16.3508, 3514, 3518, 3522, 3523,

10.56.101
10.56.101

3803

Rules | - XI (Office of Public

Instruction)

10.16.109, 112, 114, 214, 1001, 1102,

1207, 1212, 1301, 1305, 1308,
1310, 1801, 1904, 2303, 2702,
2706, 2707, 2709, 2710 - 2718,

2720 - 2722, 3010 - 3019, 3021,

3022, 3121, 3122, 3124, 3125,
3129, 3132, 3135, 3143, 3145,
3146, 3150, 3180, 3181, 3194,
3196, 3220, 3320, 3322, 3345,
3346, 3504, 3505, 3560, 3571,
3661, 3662, 3752

10.16.2106
10.16.3011, 3015, 3018, 3019, 3322,

3342, 3346, 3504, 3529, 3660

10.16.1301
10.16.1001, 1102, 1207, 1212, 1305,

1308, 1310, 1904, 2702, 2706,
2707, 2709 - 2718, 3011, 3013,
3015 - 3017, 3021, 3122, 3125,
3129, 3181, 3220

10.16.3011, 3015, 3018, 3019, 3322,

3346, 3504

10.16.3320 - 3322, 3345, 3346, 3504,

3505, 3560, 3571, 3661, 3662,
3752, 3803

10.16.3803, 3805 - 3808
10.16.2501, 2503
10.16.3808
10.16.2106, 3803
10.10.317,

22.102

10.10.317
10.10.317

10.16.3818

10.22.102

10.16.3803, 3811, 3813, 3817
10.16.2503
10.16.2503

Rules I, 1l

(State Library

Commission)

Rules I, 1l

(State Library

Commission)

Rules I, Il (State Library

Commission)

Rules I, 1l

(State Library

Commission)

Rules I, 1l

(State Library

Commission)

1048

129
242
957

129

129
129

1048
129

129
1048

129
129
129
129
129

632
632
632
129
632
129
129
129

247

247

247

247
247
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22-1-413
22-3-1003

23-1-106
23-1-106
23-4-104

23-4-104
23-4-201
23-4-202

23-4-202
23-4-301

23-4-301
23-5-111
23-5-112
23-5-115
23-5-118
23-5-136
23-5-176
23-5-602
23-5-605
23-5-606
23-5-607
23-5-609
23-5-610
23-5-621
23-5-629
23-5-631
23-5-637

29-71-2323

30-9-403
30-9-421
30-9-526
30-9-539
30-9-546
30-10-107

30-12-202, 203

30-14-1402

30-14-1403
30-14-1404

30-14-1406
30-14-1407
30-14-1410
32-1-422
33-21-111
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Rules I, Il (State Library
Commission)

Rules | - VII (Montana Heritage
Preservation and Development
Commission)

12.6.901

12.6.901

Rules I, Il (Commerce - Board of
Horse Racing)

8.22.503, 701, 806, 1807

8.22.503

Rules I, Il (Commerce - Board of
Horse Racing)

8.22.701, 1807

Rules I, Il (Commerce - Board of
Horse Racing)

8.22.1807

23.16.1906

23.16.101, 1906

23.16.101, 1901, 1906, 1911

23.16.101

23.16.1901

23.16.101

23.16.1901

23.16.1901, 1906, 1907, 1909, 1911

23.16.1901, 1907, 1911

23.16.1907, 1911

23.16.1901, 1909

23.16.1901

23.16.1901, 1906, 1907, 1909, 1911

23.16.101

23.16.1911

23.16.1901, 1906, 1911

2.55.502

Rule | (Secretary of State)
Rule | (Secretary of State)
Rule | (Secretary of State)
Rule | (Secretary of State)
Rule | (Secretary of State)
6.10.131

8.77.105

Rules | - V (Commerce - Consumer
Affairs)

Rule | (Commerce - Consumer Affairs)

Rules 11, 11l (Commerce - Consumer
Affairs)

Rule IV (Commerce - Consumer Affairs)
Rule V (Commerce - Consumer Affairs)
1413 Rule V (Commerce - Consumer Affairs)

Rule | (Commerce - Investments)

6.6.1110

247
13
175
1216
529
529
529
529
529
529
529
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1203
1
818
818
818
818
818
117
1275
120
120
120
120
120
120
1549
453
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33-21-205

37-1-101
37-1-131
37-1-131
37-1-131

37-1-131

37-1-131
37-1-131
37-1-131

37-1-131
37-1-131
37-1-131
37-1-131
37-1-131
37-1-131
37-1-131
37-1-131
37-1-134
37-1-134
37-1-134

37-1-134
37-1-134
37-1-134
37-1-134
37-1-134
37-1-134
37-1-134
37-1-135
37-1-136
37-1-136
37-1-136
37-1-141
37-1-141
37-1-201
37-1-303
37-1-304
37-1-304
37-1-304
37-1-304
37-1-305
37-1-305
37-1-305
37-1-306
37-1-306
37-1-306
37-1-306
37-1-307 - 309
37-1-308, 309

37-1-308, 309

-1808-
6.6.1110

8.44.405

Rule | (Commerce - Dentistry)

Rule | (Commerce - Chiropractors)

Rule | (Commerce - Real Estate
Appraisers)

Rules Il - VI (Commerce - Funeral
Service)

8.6.405 - 407, 409, 412

8.12.603, 604, 607

8.16.605A, 607,
17.405

2 1404

.34.414, 416, 418

.39.501, 503, 510, 518, 703
58.406A

.64.501, 509

413

12. 606, 615

.16.405, 605B, 606,

17. 501

.22.503

.24.409

.30.407

.34.414, 418

42.403

A44.412

.62.413

.58.406A

12.904

.30.701

2.413

12.606

8.17.702, 710

Rule | (Commerce - Chiropractors)
Rule Il (Commerce - Architects)
8.20.417

8.32.405, 408

WWRUIORDNWWNN r—w—\mmmoooooooo

8.12.606
8.58.415A

8.12.607
8.16.410,

17.811

8.44.418
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230
519
663

785

668
1268
663

519
627
668
988
1539
227
730
546
1544
1268
663

519
529
1132
668
227
543
230
687
546
663
668
988
663
519
663
1268
777
1539
230
1544
988
230
1544
1134
663
668
1134
663

519
230
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37-1-309
37-1-311, 312
37-1-316
37-1-319
37-1-319
37-1-319
37-1-319

37-1-319
37-1-319
37-1-319
37-1-319
37-1-319
37-3-102
37-3-203
37-4-205
37-4-205

37-4-301
37-4-303
37-4-307
37-4-401
37-4-401
37-4-402
37-4-402
37-4-403
37-4-406
37-7-101
37-7-201
37-7-406
37-8-102

37-8-102
37-8-102

37-8-103
37-8-202
37-8-202

37-8-202

37-8-406
37-8-415
37-8-416
37-8-431
37-9-201
37-9-203
37-9-301
37-9-303
37-9-304
37-9-305
37-11-201
37-11-304
37-12-201
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8.44.418 230
8.12.607 663

8.30.701 668

Rule | (Commerce - Realty Regulation) 1134

8.6.412 1268

8.12.606, 607 663

8.16.408, 607,

17.709 519
8.20.408 777
8.30.412, 414, 502, 701 668
8.32.308, 413 988
8.44.416 230
8.64.502 1544
8.28.1501 627
8.28.1501 627
Rule | (Commerce - Dentistry) 519
8.16.402A, 405, 408, 410, 605A, 605B,

606, 607

17.811 519
8.16.402A, 405 519
8.16.405 519
8.16.405, 408 519
Rule | (Commerce - Dentistry) 519
8.16.605A 519
Rule | (Commerce - Dentistry) 519
8.16.605A, 605B, 606 519
8.16.606 519
8.16.606, 607 519
8.40.1301 540
8.40.906, 1301, 1503 540
8.40.1503 540
Petition for Declaratory Ruling

(Commerce - Nursing) 493
Petition for Declaratory Ruling

(Commerce - Nursing) 495
Petition for Declaratory Ruling

(Commerce - Nursing) 1090
8.32.408 988
8.32.301 537
8.32.308, 401, 403, 404, 406, 408,

411, 413 988
8.32.405, 408, 411, 1401, 1503, 1504,

1506, 1508, 1510 1539
8.32.401, 403, 406 988
8.32.1408, 1409 537
8.32.401, 404, 406 088
8.32.411 988
8.34.414, 416, 418 227
8.34.414, 416, 418 227
8.34.414 227
8.34.414 227
8.34.414, 418 227
8.34.414, 416 227
8.42.403 543
8.42.403 543
Rule | (Commerce - Chiropractors) 663
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37-12-201
37-12-302
37-12-303
37-12-304
37-12-305
37-12-307
37-14-202
37-14-303
37-14-305
37-14-309, 310
37-15-202
37-15-307, 308
37-16-202
37-16-301
37-16-303
37-16-304
37-16-411
37-16-414
37-18-202
37-18-302
37-18-303
37-19-101

37-19-202
37-19-202

37-19-301
37-19-302, 303
37-19-304
37-19-306
37-19-315
37-19-402
37-19-402, 403
37-19-403
37-19-702
37-19-703
37-19-704
37-19-705
37-19-706
37-19-807
37-19-815
37-19-822
37-19-823
37-19-827 - 829

37-28-101, 102
37-28-102

37-28-104
37-28-203
37-29-201
37-29-303
37-29-304
37-29-305
37-29-306

-1810-

8.64.501 - 503, 509

8.64.501

8.64.501, 503

Rules | - VI (Commerce - Funeral
Service)

Rules | - VI (Commerce - Funeral
Service)

8.30.402, 407, 412, 414, 416, 502,

606, 608, 701, 801, 805
8.30.407
8.30.402
8.30.407
8.30.407
8.30.608
8.30.407

Rule | (Commerce - Funeral Service)

8.30.407, 416, 606
8.30.407
8.30.407, 801, 805

8.30. 904, 909
8.30.904
Rules Il - VI (Commerce - Funeral
Service)
8.59.402, 505, 507, 601
Declaratory Ruling (Commerce -
Respiratory Care Practitioners)
8.59.402, 505, 507, 601
8.59.402, 505, 507, 601

8.17.403 - 405, 501, 702, 709, 710

8.17.403, 405
8.17.403, 501
8.17.404

8.17.403, 702
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663
663
663
663
663
663
239
239
239
239
687
687
777
777
777
777
777
777
1544
1544
1544

668
668

668
668
668
668
668
668
668
668
668
668
668
668
668
668
668
668
668
668

668
548

500
548
548
519
519
519
519

519
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37-34-201
37-47-201

37-47-301
37-47-302
37-47-303
37-47-305
37-47-306

37-47-307, 308

37-51-202
37-51-203
37-51-203
37-51-203
37-51-302
37-51-310
37-54-105

37-65-101, 102

37-65-201
37-65-204
37-65-204
37-65-301
37-65-303
37-65-303
37-65-304
37-65-305

37-65-306, 307

37-65-308
37-66-202
37-66-301
37-66-305

37-66-307, 308

37-69-101
37-69-102
37-69-202

37-69-302
37-69-303
37-69-304
37-69-305
37-69-306
37-69-307
37-69-323
37-69-401
37-69-402

39-6-101

39-6-106

39-30-106
39-71-201
39-71-201
39-71-203
39-71-203
39-71-209
39-71-209
39-71-408

13-7/13/00

-1811-

8.13.306 727
8.39.501, 503, 507, 510, 513, 518,

703 804 730
8.39.501, 507 703 730
8.39.501, 507 730
8.39.507 730
8.39.501 730
8.39.518 730

8.39.501 730
8.58.406A 546
Rule | (Commerce - Realty Regulation) 1134
8.58.406A 546
8.58.415A, 426 1134
8.58.406A 546
8.58.415A, 426 1134
Rule | (Commerce - Real Estate

Appraisers) 785

Rules | - [Il (Commerce - Architects) 1268
8.6.413 1268
Rules | - IV (Commerce - Architects) 1268
8.6.405 - 407, 409, 412, 413 1268
Rule IV (Commerce - Architects) 1268
Rule IV (Commerce - Architects) 1268
8.6.406, 407 1268
8.6.405, 413 1268
8.6.406 1268

8.6.413 1268
8.6.409 1268
8.24.409 1132
8.24.409 1132
8.24.409 1132

8.24.409 1132
8.44.408 230
8.44.402 230
8.44.402 - 405, 408, 412, 413, 415,

418, 501 - 503 230
8.44.413 230
8.44.403 230
8.44.404, 413 230
8.44.404, 408 230
8.44.404, 408, 416 230
8.44.404, 405, 412 230
8.44.408, 413 230
8.44.402, 412, 501 - 503 230
8.44.501 230
24.21.414 925
24.21.414 925
2.21.1423 448
Rules | - V, IX (Labor and Industry) 22
24.29.951, 954 - 956, 971 844
Rules | - IX (Labor and Industry) 22
24.29.951, 954 - 956, 961, 966, 971 844
Rule Il (Labor and Industry) 22
24.29.954 844
Rule Il (Labor and Industry) 22
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39-71-408
39-71-433
39-71-434
39-71-435
39-71-610

39-71-915

39-71-915
39-71-1004

39-71-1004
39-71-2211
39-71-2211
39-71-2311
39-71-2311
39-71-2315

-1812-

24.29.955
2.55.403
2.55.402
2.55.407

Rule Il (Labor and Industry - Workers'

Compensation Judge)

Rules I, VI, VII, IX (Labor and
Industry)

24.29.951, 961, 971

Rules I, VIII, IX (Labor and
Industry)

24.29.951, 966, 971

Rule | (Administration - State Fund)

2.55.324

Rule | (Administration - State Fund)

2.55.320, 323 - 326, 402, 403, 409

2.55.502

39-71-2315, 2316 Rule | (Administration - State Fund)
39-71-2315, 2316 2.55.320, 323 - 326, 402, 403,

39-71-2323
39-71-2330
39-71-2330
39-71-2341
39-71-2352
39-71-2352
39-71-2401

39-71-2901

39-71-2901
39-71-2903

39-71-2903
39-71-2905

39-71-2905
39-73-102
39-73-104

39-73-107 - 109

39-73-111

40-1-107
40-1-107
40-5-202
40-5-273
40-5-405
40-5-713
40-5-825
40-5-906
41-3-302
41-3-421
41-3-503
41-3-503
41-3-1103
41-3-1103

407 - 409
2.55.502
Rule | (Administration - State Fund)
2.55.323 - 325, 403, 407, 408
2.55.325, 408
Rules I, IV (Labor and Industry)
24.29.951, 956
Rules I, Il (Workers' Compensation
Judge)
Rules | - V (Labor and Industry -
Workers' Compensation Judge)
24.5.301, 303, 308, 331, 350
Rules | - V (Labor and Industry -
Workers' Compensation Judge)
24.5.301, 303, 308, 331, 350
Rules | - V (Labor and Industry -
Workers' Compensation Judge)
24.5.301, 303, 308, 350
Rule | (Labor and Industry)
Rule | (Labor and Industry)

Rule | (Labor and Industry)

Rule | (Labor and Industry)

Opinion No. 10
Opinion No. 10

Rule XIV (DPHHS)
Rule XIV (DPHHS)
Rule XIV (DPHHS)
Rule XIV (DPHHS)
Rule XIV (DPHHS)
Rule XIV (DPHHS)
37.50.306

Rules | - 1l (DPHHS)
11.12.110
37.97.118

Rules | - 1ll (DPHHS)
Rules I, II, VIII, XV, XVI, XVIII
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s

914

22
844

22
844

1

22
844

914

914
914

914
914

914
914
179
179
179
179

757
1082
356
356
356
356
356
356
356
410
356
1653
410
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41-3-1103

41-3-1103

41-3-1122
41-3-1142
41-3-1142

41-3-1142

41-5-121
41-5-121
41-5-122
41-5-122
41-5-122
41-5-123
41-5-123
41-5-123
41-5-124
41-5-125
41-5-125
41-5-1513

42-10-104
50-1-202
50-1-202

50-1-202
50-1-202
50-4-612
50-5-101
50-5-103
50-5-103

50-5-226, 227

50-5-227
50-5-306
50-5-1103
50-5-1103
50-6-103
50-6-323
50-6-402
50-15-101
50-15-101

50-15-102, 103

50-15-113
50-15-114
50-15-114
50-15-121

50-15-121, 122
50-15-121, 122

50-15-122

13-7/13/00

-1813-

(DPHHS)
11.12.110,

37.50.306, 316, 525,

46.2.201, 202
37.5.304, 305,

97.118

37.50.316
Rules I, VIII, XV, XVI (DPHHS)
11.12.110,

46.2.201, 202
37.5.304,

97.118

20.9.101, 103, 106
20.9.101, 103
Rule | (Corrections)
20.9.103, 106, 110, 120
20.9.103, 120
Rule 1l (Corrections)
20.9.101, 103, 106, 113, 115
20.9.101, 103
20.9.117
20.9.101, 122
20.9.101
20.9.120

Rules I, VIII, XV, XVI (DPHHS)

Rules I, VIII, X, XI, XV, XVI,
XVIII (DPHHS)
16.24.108, 109,
25.104,
37.100.135
16.38.307
37.5.305
Rules I, VIII, XV, XVI (DPHHS)
Opinion No. 10
Rules I, VIII, XV, XVI
16.32.917
16.32.917
37.100.135
Rule IX (DPHHS)
Opinion No. 10
Opinion No. 10
Rules I, VIII, XV, XVI (DPHHS)
16.30.301
Rules I, VIII, XV, XVI (DPHHS)
Opinion No. 10
Opinion No. 10
Rules I, VIII, XV, XVI (DPHHS)
37.8.126
Opinion No. 10
Opinion No. 10
Rules I, VIII, XV, XVI (DPHHS)
Opinion No. 10
Opinion No. 10
Rules I, VIII, XV, XVI (DPHHS)

356

356

1653

356
356

356

1653

617
1078
617
617
1078
617
617
1078
617
617
1078
617

356

356

356
1003
1653
356
1082
356
356
356
356
356
757
1082
356
356
356
757
1082

356

356
757
1082
356
757
1082
356
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50-15-122
50-31-104
50-44-102

50-52-102
50-53-103

52-1-103
52-1-103

52-1-103
52-2-111
52-2-111

52-2-111

52-2-112
52-2-112

52-2-113
52-2-113
52-2-403
52-2-403
52-2-702

52-2-703
52-2-704
52-2-704
52-2-704

52-2-704
52-2-713
52-2-721
52-2-722
52-2-723
52-2-723

52-2-726
52-2-731
52-2-731

-1814-

37.8.126 356
Rules [, VIII, XV, XVI (DPHHS) 356
37.55.101, 201, 202, 206, 301,

303, 501, 502, 505, 701,

702, 705, 1001 1660
Rules I, VIII, XV, XVI (DPHHS) 356
Rules I, VIII, XV, XVI (DPHHS) 356

Rules I, 1l, XV, XVI, XVIII (DPHHS) 356
11.2.201 - 220,

37.50.316 356
37.5.305 1653
Rules I, VIII, XV, XVI (DPHHS) 356
11.11.113,11.12.110,

37.50.525,

46.2.201, 202, 206,

12.408 356
37.5.304, 316,

93.210,

97.118 1653
37.5.304, 316 1653
46.2.201, 202, 206,

12.408 356
11.11.113,

12.110 356
37.93.210,

97.118 1653
11.11.113,

46.2.201, 202 356
37.5.304,

93.210 1653
37.95.101, 102, 107, 620, 701,

901 1573
37.95.102 1573
Rules I - VII, IX - XIII (DPHHS) 1573
37.5.304 1653

37.95.101, 102, 106 - 108, 112, 113,
117, 125, 230, 602, 603, 606,
610 - 613, 618 - 620, 701, 705,
706, 708, 715, 720, 722, 726,
901, 1001 - 1004, 1010, 1011,

1015, 1016, 1021 1573
46.2.201, 202 356
37.95.101, 102 1573
37.95.101 1573
37.95.106 1573
Rules I, Il (DPHHS) 1573
37.95.108, 602, 606, 610, 611, 613,

618 - 620 1573
37.95.125 1573
Rules | - VI, IX - XIIl (DPHHS) 1573

37.95.102, 106, 108, 112, 113, 117,
230, 603, 606, 610 - 613, 618 -
620, 701, 705, 706, 708, 715,
720, 722, 726, 901, 1001 - 1004,
1010, 1011, 1015, 1016, 1021 1573
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52-2-733
52-2-735

52-2-735
52-3-303
52-3-304
52-3-304

52-3-402
52-3-404
52-3-406
52-3-406
52-3-804
52-3-804

53-1-202
53-1-203
53-1-203

53-1-203
53-1-403
53-1-407
53-1-407, 408
53-1-601
53-2-108
53-2-201
53-2-201
53-2-201
53-2-201

53-2-201
53-2-201

53-2-201
53-2-201
53-2-201
53-2-201
53-2-201
53-2-201

53-2-201
53-2-201

53-2-201

53-2-201

13-7/13/00

-1815-

Rules XI, XIl (DPHHS)
Rules I, I, IV, VI, VIII, XIV
(DPHHS)
37.95.201, 210, 220, 221, 620
37.100.135
37.5.304
37.100.135,
46.2.201, 202
37.41.109
37.41.109
Rules I, I (DPHHS)
37.41.109
37.5.304
46.2.201, 202

20.9.101

Rules I, Il (Corrections)

20.9.101, 103, 106, 110, 113, 115,
117, 120, 122

20.9.101, 103, 120

37.2.720

Rule IV (DPHHS)

37.2.720

Rule VI (DPHHS)
37.2.301, 302, 305
Rules | - XI (DPHHS)
Rules | - X, XII - XVIi| (DPHHS)
Rule | (DPHHS)
11.12.110
37.2.301, 302, 305,
34.919,
70.106,
71.106
37.5.304, 305, 313, 316, 505,
97.118
37.85.212,
86.805, 1005, 1006, 1401, 1402,
1406, 1807, 2205, 2207, 2405,
2505, 2605
37.86.1101
37.86.2901, 2905
37.86.2901, 2905
37.86.5110
37.95.101, 102
46.2.201 - 214,
18.332
46.9.301 - 305, 310
46.12.307, 408, 409, 509, 509A, 513,
556, 558, 1232, 1260, 1268,
1919, 4815, 4824, 5014
46.12.1401 - 1409, 1411 - 1413, 1415,

1417, 1419, 1425 - 1433, 1435 -

1458, 1463, 1469, 1475, 1476,
1480 - 1482

46.12.4801, 4804 - 4806, 4810, 4813,
4814, 4817, 4821, 4825, 4827,

1573

1573
1573
356
1653

356
356
356
356
356
1653
356

617
617

617
1078
356
356
356
356
356
296

356

1301

356
1653

1008
1624
1017
1301
1338
1573

356
39

356

296
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53-2-201

53-2-201
53-2-206
53-2-207
53-2-306
53-2-306

53-2-321
53-2-323
53-2-606
53-2-606
53-2-606

53-2-801
53-2-801

53-2-803
53-2-803

53-2-803
53-2-904
53-2-904
53-3-102
53-3-102
53-3-107
53-3-107
53-3-113
53-3-406
53-4-111

53-4-111

53-4-112

53-4-112
53-4-113

53-4-113

53-4-202
53-4-202
53-4-211
53-4-211
53-4-211
53-4-211
53-4-212
53-4-212
53-4-212
53-4-212

-1816-

5002 - 5004, 5007, 5010
46.12.4801, 4810, 4813, 4814, 5007,
5010
46.18.149
46.2.209
46.9.301 - 305, 310
37.5.304, 316
46.2.202, 206, 210,
12.408
46.9.301 - 305, 310
46.9.301 - 305, 310
Rule XVII (DPHHS)
37.5.304, 313, 316, 505
46.2.201 - 208, 210 - 214,
12.509A, 513, 1919
37.5.304, 316
46.2.201, 202, 206,
12.408
37.5.304, 316
46.2.201, 202, 206,
12.408
46.9.302
Rules I, II, XV, XVI, XVIIl (DPHHS)
37.5.305
37.5.304, 316
46.2.201, 202, 206
37.5.304, 316
46.2.201, 206
46.2.212
Rules XV, XVI (DPHHS)
11.11.113,
12.110,
37.50.525,
46.2.201, 202, 206, 210,
12.408
37.5.304, 316,
93.210,
97.118
46.2.201, 202, 206, 210,
12.408
37.5.304, 316
11.11.113,
12.110
37.93.210,
97.118
Rules I, XV, XVI, XVIIl (DPHHS)
37.5.305
37.95.101, 102
46.18.134
46.18.149
46.18.332
Rules I, II, XV - XVII (DPHHS)
37.5.313, 316, 505
37.95.101, 102
46.2.201, 203 - 205, 207 - 214,
18.332
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866
199
356

1653

356
39

356
1653

356
1653

356
1653

356
39
356

1653

1653
356

1653
356

356
356

356

1653

356
1653

356

1653
356
1653
1573
746
199
356
356
1653
1573

356
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53-4-212
53-4-212
53-4-403

53-4-403, 404

53-4-404
53-4-501
53-4-502
53-4-503
53-4-503

53-4-503
53-4-504

53-4-506
53-4-507
53-4-508

53-4-511
53-4-513
53-4-513
53-4-601
53-4-601
53-4-601
53-4-606
53-4-606
53-4-608
53-4-611, 612
53-4-613
53-4-1003
53-4-1003

53-4-1004
53-4-1004
53-4-1004
53-4-1007
53-4-1007
53-4-1009
53-4-1009

53-5-205
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-1817-

46.18.134 746
46.18.149 199
37.5.304,
93.210 1653
11.11.113

46.2.201, 202 356
37.5.304 1653
37.95.102 1573
37.95.101 1573
37.5.304 1653

37.95.101, 102, 106, 116, 117, 231,

232, 235, 240, 601 - 603, 606,

607, 610 - 613, 618 - 621, 630,

701, 705 - 708, 715 - 717,

720 - 722, 726, 901, 905, 906,

910 - 913, 1001 - 1004, 1010,

1011, 1015, 1016, 1020, 1021 1573
46.2.201, 202 356
37.95.102, 106, 116, 117, 231, 232,

235, 240, 601, 602, 606, 607,

610, 611, 613, 618 - 621, 630,

701, 705 - 708, 715 - 717, 720,

721, 901, 905, 906, 910 - 913,

1001 - 1004, 1010, 1011, 1015,

1016, 1020, 1021 1573
37.95.201, 220, 221, 620, 621 1573
37.95.106 1573
37.95.601, 602, 606, 607, 610, 611,

613, 618 - 621 1573
37.95.601 1573
37.5.304 1653
46.2.201, 202 356
37.95.101, 102 1573
46.18.134 746
46.18.332 356
Rules I, II, XV, XVI, XVIIl (DPHHS) 356
37.5.305 1653
46.18.134 746

37.95.101, 102 1573
46.18.332 356
Rules | - XXIX (DPHHS) 416

37.79.102, 201, 202, 206, 207, 301 -
303, 312, 321, 322, 326, 501,
503 - 505, 601, 602, 605 - 607 1221

Rules I, Ill, IV (DPHHS) 416

Rules I, VIII, XV, XVI (DPHHS) 356
37.79.201, 202 1221
Rule XXI (DPHHS) 416
37.79.503 1221
Rules | - XXIX (DPHHS) 416

37.79.102, 201, 202, 206, 207, 301 -

303, 312, 321, 322, 326, 501,

503 - 505, 601, 602, 605 - 607 1221
46.12.1408, 1430, 1431, 1441 - 1444,

1446, 1447, 1449, 1450, 1452,

1453 296
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53-5-303
53-5-304
53-5-304

53-5-602
53-5-604
53-5-606
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101

53-6-101
53-6-101
53-6-101
53-6-101
53-6-101

53-6-101

53-6-101

53-6-101
53-6-104

53-6-106, 107

53-6-108
53-6-111
53-6-111

53-6-111
53-6-111
53-6-111
53-6-111
53-6-111

53-6-111
53-6-111
53-6-111
53-6-111
53-6-111

53-6-111
53-6-111
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-1818-

37.100.135 356
37.5.304 1653
37.100.135,

46.2.201, 202 356
37.41.109 356
37.41.109 356
37.41.109 356
Rule | (DPHHS) 296
Rule | (DPHHS) 1301
Rule VIl (DPHHS) 356
Rule | (DPHHS) 1208
37.34.919 356
37.40.307, 308, 326, 361 1208
37.85.212,

86.805, 1005, 1006, 1401, 1402,

1405, 1406, 1807, 2105, 2205,

2207, 2405, 2505, 2605 1008
37.86.1101 1624
37.86.2901, 2905 1017
37.86.2901, 2905 1301
37.86.5110 1338
46.12.307, 310, 509, 556, 558, 559F,

1221, 1232, 1260, 1268, 1919,

4815, 4824 356
46.12.521, 4801, 4804 - 4806, 4813,

4814, 4817, 4821, 4825, 4827,

5007 42
46.12.1401 - 1409, 1411 - 1413, 1415,

1417, 1419, 1425 - 1428, 1430 -

1433, 1435 - 1458, 1462 - 1464,

1468 - 1470, 1474 - 1476, 1480

- 1482 296
46.12.4801, 4813, 4814, 5007 866
46.12.216 356

46.12.409 356
46.12.409, 1232 356
Rule | (DPHHS) 296
Rules I, 11, VIII, XV, XVI, XVIII

(DPHHS) 356
Rule | (DPHHS) 1208
Rule | (DPHHS) 1301
37.5.304, 305, 316 1653
37.40.307, 361 1208
37.85.212,

86.1807, 2205, 2207 1008
37.86.1101 1624
37.86.2901, 2905 1017
37.86.2901, 2905 1301
37.86.5110 1338
46.2.201, 202, 206, 210,

12.307, 310, 408, 409, 509, 509A,

513, 1232, 1260, 1268, 1919 356
46.12.521, 4810, 5007 42
46.12.1402, 1406, 1408, 1412, 1415,

1419, 1425, 1427, 1428, 1430,

1431, 1433, 1435, 1437, 1438,
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53-6-111
53-6-113

53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113

53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113

53-6-113

53-6-113

53-6-113

53-6-115
53-6-115
53-6-116
53-6-116

53-6-116
53-6-116
53-6-117
53-6-131
53-6-131

53-6-131
53-6-131

53-6-141

53-6-141
13-7/13/00

-1819-

1440, 1441, 1443, 1444, 1446,
1447, 1449, 1450, 1452, 1453,
1455, 1456, 1458, 1476, 1480,

1482 296
46.12.4810 866
Rules | - IX, XII, XIIl, XV - XVIII

(DPHHS) 356
Rules | - XI (DPHHS) 296
Rule | (DPHHS) 1208
Rule | (DPHHS) 1301
37.5.304, 305, 313, 316, 505 1653
37.34.919 356
37.40.307, 308, 326, 361 1208
37.85.212,

86.805, 1005, 1006, 1401, 1402,
1405, 1406, 1807, 2105, 2205,
2207, 2405, 2505, 2605, 3201,

3205 1008
37.86.1101 1624
37.86.2901, 2905 1017
37.86.2901, 2905 1301
37.86.5110 1338
46.2.201 - 214 356

46.12.216, 307, 310, 409, 509, 509A,

513, 556, 558, 559F, 1221, 1232,

1260, 1268, 1919, 4815, 4824,

5014 356
46.12.521, 4801, 4804 - 4806, 4810,

4813, 4814, 4817, 4821, 4825,

4827, 5002 - 5004, 5007, 5010 42
46.12.1401 - 1409, 1411, 1413, 1425 -

1433, 1435 - 1458, 1462 - 1464,

1468 - 1470, 1474 - 1476, 1480 -

1482 296
46.12.4801, 4810, 4813, 4814, 5007,

5010 866
46.12.4813 42
46.12.4813 866
37.86.5110 1338

46.12.4801, 4804 - 4806, 4810, 4813,
4814, 4817, 4821, 4825, 4827,

5002 - 5004, 5007, 5010 42
46.12.4801, 4810, 4813, 4814, 5007,

5010 866
46.12.4815, 4824, 5014 356
46.12.4804 - 4806, 5003 42
Rules I, XV, XVI, XVIII (DPHHS) 356
37.5.305 1653
46.12.556 356

46.12.1401, 1403, 1408, 1430, 1441,

1443, 1444, 1446, 1447, 1449,

1450, 1452, 1453 296
37.86.805, 1005, 1401, 1402, 1405,

1406, 1807, 2105, 2405, 2505,

2605, 3201, 3205 1008
37.86.2901, 2905 1017
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53-6-141
53-6-141
53-6-141
53-6-141

53-6-145
53-6-171, 172
53-6-182
53-6-189
53-6-201
53-6-202
53-6-202

53-6-202

53-6-402
53-6-402
53-6-402
53-6-402

53-7-102
53-7-102
53-7-102
53-7-315
53-19-112
53-19-112
53-19-305
53-20-125
53-20-125
53-20-127 - 129
53-20-127 - 129
53-20-133
53-20-133
53-20-203 - 206
53-20-203
53-20-204
53-20-205
53-20-209
53-20-209
53-20-305
53-20-305

53-20-305
53-20-504
53-21-102
53-21-102
53-21-402
53-21-411
53-21-413
53-24-208

-1820-

37.86.2901, 2905
46.12.307, 409, 509, 509A, 513, 556
46.12.521

46.12.1401, 1408, 1429, 1431, 1439,

1301
356
42

1441 - 1447, 1449, 1450, 1452 -
1454, 1462 - 1464, 1468 - 1470,

1474 - 1476, 1480 - 1482

46.12.559F

46.12.3223

46.12.3227

46.12.3223, 3227

37.40.308, 361

16.35.104

37.55.101, 201, 202, 301, 303, 501,
502, 505, 701, 702

37.55.101, 201, 202, 206, 301, 303,

501, 502, 505, 701, 702, 705,

1001
Rules | - XI (DPHHS)
Rules I, VII, VIII, XV, XVI (DPHHS)
37.34.919

46.12.1401 - 1409, 1411 - 1413, 1415,

296
356
356
356
356
1208
356

1023

1660

296
356
356

1417, 1419, 1425 - 1433, 1435-
1458, 1463, 1469, 1475, 1476,

1480 - 1482
Rules XII, XVII (DPHHS)
37.5.304, 313, 316, 505
46.2.201, 203 - 214
Rule XII (DPHHS)
Rule XIl (DPHHS)
11.19.109
Rule XIIl (DPHHS)
Rule VIl (DPHHS)
37.34.2313
Rule VIl (DPHHS)
37.34.2313
Rule VIl (DPHHS)
37.34.2313
Rule VIl (DPHHS)
37.34.226
37.34.226, 919
37.34.919
Rule VIl (DPHHS)
37.34.226
Rules I, VIII, XV, XVI, XVIII (DPHHS)
11.18.121,
46.2.201, 202
37.5.304, 305
Rule VIl (DPHHS)
20.9.101
20.9.101
Rule IV (DPHHS)
Rule IV (DPHHS)
Rule IV (DPHHS)
Rules I, V, VIII, XV, XVI (DPHHS)
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296
356
1653
356
356
356
356
356
356
356
356
356
356
356
356
356
356
356
356
356
356

356
1653
356
617
1078
356
356
356
356
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60-1-103
60-1-201

61-5-103
61-5-105
61-5-105
61-5-107
61-5-107
61-5-111
61-5-111
61-5-115
61-5-125
61-5-125
61-8-353
61-10-104
61-10-121
61-10-121
61-10-121, 122
61-10-121 - 124
61-10-121 - 125
61-10-121 - 148
61-10-122
61-10-124

61-10-124
61-10-125
61-10-125
61-10-127
61-10-129
61-10-155

61-10-201, 202
61-10-209
61-10-211 - 214
61-10-223
61-10-233
61-12-101
61-12-501, 502
61-12-504

69-3-101
69-3-102, 103
69-3-103
69-3-103
69-3-103
69-3-105
69-3-203
69-3-203, 204
69-3-204
69-3-301
69-3-301, 302
69-3-302
69-3-304
69-3-304

13-7/13/00
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Opinion No. 13
Opinion No. 13

Rules IV, V (Justice)
Rule V (Justice)
23.3.131
Rules I, 1, IV (Justice)
23.3.131
Rules | - IV (Justice)
23.3.131, 140
Rule 1l (Justice)
Rules | - V (Justice)
23.3.131, 140
Opinion No. 13
18.8.514
18.8.502, 512, 601, 602, 801
18.8.519
18.8.501, 509A, 515, 519
18.8.511A, 513
18.8.101, 504, 508, 509, 511B
18.8.514
18.8.519
18.8.501, 502, 509A, 512, 518, 519,
601, 602
18.8.519
18.8.501, 519, 601, 602, 801
18.8.519
18.8.501
18.8.509A
18.8.101, 414, 418, 422, 501, 502,
504, 508, 509, 509A, 511A,
511B, 512 - 515, 518, 519,
601, 602, 801
18.8.414
18.8.414, 418
18.8.422
18.8.418
18.8.414
Opinion No. 13
23.3.147
23.3.147

Declaratory Ruling (PSR)
38.5.1401
Rules | - XX (PSR)
38.5.2601, 2602
38.5.2601, 2602
Rules | - XX (PSR)
38.5.2602
38.5.2602
38.5.2601, 2602
38.5.2601
38.5.2601
38.5.2601
38.5.2601
38.5.2601

1670
1670

1559
1559
1559
1559
1559
1559
1559
1559
1559
1559
1670
269
269
1075
269
269
269
269
1075

269
1075
269
1075
269
269

269
269
269

269
269
269

1670

1559

1559

1093
625
939
934
1668
939
1668
934
1668
1668
934
1668
934
1668
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-1822-

69-8-412 Rules I, 1l, XV, XVI, XVIII (DPHHS) 356
69-8-412 37.5.305 1653
69-12-201 38.3.130 690
69-12-201 38.3.402, 805, 2014, 2101, 2404 934
69-12-201 38.3.402, 805, 2014, 2101, 2404 1668
69-12-204 38.3.2014 934
69-12-311 38.3.402 934
69-12-311 - 314  38.3.402 1668
69-12-313, 314 38.3.402 934
69-12-324 38.3.402 934
69-12-324 38.3.402 1668
69-12-325 38.3.2101 934
69-12-325 38.3.2101 1668
69-12-326 38.3.2014 934
69-12-326 38.3.2014 1668
69-12-407 38.3.805 934
69-12-407 38.3.805 1668
69-14-111 38.4.701, 702 934
69-14-111 38.4.701, 702 1668
69-14-251 38.4.702 934
69-14-251 38.4.702 1668
70-30-102 Opinion No. 10 1082
72-3-606 Opinion No. 10 1082
72-16-331 Opinion No. 10 1082
75-1-201 8.97.2102 470
75-1-201 8.97.2102 1043
Title 75, Ch. 2 17.8.101 257
Title 75, Ch. 2 17.8.102, 103 1298
75-2-111 Rule | (DEQ - Environmental Review) 250
75-2-111 Rule | (DEQ - Environmental Review) 1289
75-2-111 17.8.102, 103 1298
75-2-111 17.8.302 261
75-2-111 17.8.321 250
75-2-111 17.8.321 1289
75-2-111 17.8.101 257
75-2-203 Rule | (DEQ - Environmental Review) 250
75-2-203 Rule | (DEQ - Environmental Review) 1289
75-2-203 17.8.302 261
75-2-203 17.8.321 250
75-2-203 17.8.321 1289
75-2-217 Rule | (DEQ - Environmental Review) 250
75-2-217 Rule | (DEQ - Environmental Review) 1289
75-5-201 17.30.630 263
75-5-312 17.30.630 263
75-6-103 17.38.606 1281
75-6-109 17.38.606 1281
Title 75, Ch. 11
Pt. 3 Opinion No. 9 753
75-11-204 17.56.1201, 1233, 1235 - 1240, 1242,

1245 - 1247, 1250, 1251, 1260,

1301, 1303 - 1309, 1401 - 1410,

1421 - 1426 572

75-11-209 17.56.1301, 1303 - 1309, 1401 572
Montana Administrative Register 13-7/13/00



75-11-210
75-11-211

75-11-212
75-11-213

75-11-214
75-11-217
75-11-218
75-11-301

75-11-302 - 318

75-11-307, 308
75-11-505
75-11-505
75-11-509
75-11-509

76-3-403

76-4-104

76-13-402
76-13-403
76-13-406
76-13-407
76-13-408
76-13-410
76-13-414

80-7-402
80-7-404
80-8-105
80-8-111
80-11-304
80-11-504
80-11-512
80-11-513

81-23-103
81-23-103
81-23-104
81-23-104
81-23-302
81-23-302

82-1-111
82-4-305
82-4-321
82-4-335
82-11-131
82-15-102
82-15-105

85-2-113
85-2-113

85-2-312
85-2-314

13-7/13/00

-1823-
17.56.1238, 1301, 1401 - 1410

17.56.1260, 1404 - 1407, 1410, 1421 -

1426
17.56.1301, 1303 - 1309, 1401
17.56.1003, 1004, 1233, 1238, 1245,
1247, 1308, 1309
17.56.1401
17.56.1235
17.56.1250
Opinion No. 9

17.58.311

Opinion No. 9
Rules |, 1l (DEQ)
17.56.1003, 1004, 1005, 1301, 1401
Rules I, 1l (DEQ)
17.56.1301, 1401 - 1407, 1409, 1421

8.94.3001 - 3003
17.36.101, 102, 108, 110
Rule | (DNRC)

Rules | - XII (DNRC)

Rules Il - X (DNRC)

Rules Il - X (DNRC)

Rules II, IV - X, XIl (DNRC)
Rules IV - X (DNRC)

Rule | (DNRC)

Rules I, 1l (Agriculture)
Rule 1l (Agriculture)
4.10.1808

4.10.1808

4.8.203

Rules I, Il (Agriculture)
Rule | (Agriculture)
Rule 1l (Agriculture)

32.24.301, 521 - 523
32.24.503 - 505, 511, 516
32.24.301, 521 - 523
32.24.503 - 505, 511, 516
32.24.301

32.24.301, 521, 522

42.25.1801
17.24.189
17.24.189
17.24.189
42.25.1809
8.77.107
8.77.107

36.12.102, 103, 202
36.12.102, 103, 202, 501 - 503,

1202, 1209, 1210
36.12.103, 501 - 503
36.12.503

572

572

572

572
572
572
572
753
1278
753
572
572
572
572

462
610
928
928
928
928
928
928
928

905
905
986
986
1129
113
113
113

1336

1336
78
75
282

706
473
473
473
706
1275
1275

33
636

33
33
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85-20-401

87-1-247
87-1-247
87-1-247
87-1-248
87-1-248
87-1-248
87-1-249
87-1-249
87-1-249
87-1-301
87-1-301
87-1-303
87-1-303
87-1-304
87-1-304
87-2-104
87-2-506
87-2-506
87-2-701
87-2-701
87-2-702
87-2-705
87-2-705
87-2-706
87-2-706
87-2-113
87-5-704
87-5-704
87-5-711
87-5-711
87-5-713
87-5-713

90-1-103
90-3-1003

90-4-201, 202

90-6-710
90-7-202

90-7-202
90-7-211

Ch. 142,
L. 1999
Ch. 329,
L. 1997,
Sec. 12
Ch. 329,
L. 1997,
Sec. 15

Opinion 37-159
Opinion 37-159

-1824-
36.12.1202, 1209, 1210

12.9.604

12.9.604

12.9.604

12.9.602

12.9.602

12.9.602

12.9.602, 604
12.9.602, 604
12.9.602, 604
Rule | (FWP)
12.3.119

12.6.901

12.6.901

Rules | - VII (FWP)
12.3.118

12.3.119

Rules | - VII (FWP)
12.3.117, 118
Rules | - VII (FWP)
12.3.118

Rules I, IV - VII (FWP)
Rules | - VII (FWP)
12.3.118

Rules I, IV - VII (FWP)
12.3.118

Rule VIII (FWP)
Rules | - I, (FWP)
12.7.540 - 542
Rule | (FWP)
12.7.540

Rules II, Il (FWP)
12.7.541, 542

Rule | (Commerce - Local Government)
Rules | - XIIl (Commerce - Economic

Development Division)
37.71.106

8.94.3806

Rule | (Commerce - Health Facility

Authority)

8.120.201 - 206, 301, 302

8.120.206

Rule | (Labor and Industry)

Declaratory Ruling (DEQ)

Declaratory Ruling (DEQ)

Opinion No. 10
Opinion No. 10

Montana Administrative Register

33

831
1000
1071

831
1000
1071

831
1000
1071

1552

1552
175
1216
1552
1552
1552
1552
1552
1552
1552
1552
1552
1552
1552
1552
1552
18
827

827
18
827

126

1138
356
552

995
995
995

179

1680

1680

757
1082
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Opinion 40-26
ARM 8.59.402

ARM Title 17,
Ch. 20, Subch.
8-16

ARM 37.8.126
ARM 37.8.126

Revised Codes of
Montana, 1947
32-106, 107
Revised Codes of
Montana, 1947
32-808

Revised Codes of
Montana, 1947
48-305

69-4401

Revised Codes of
Montana, 1947
48-305

69-4401

MT Const.
Art. IX,
Sec. 3

MCA, 1895

Political
Code 2620

13-7/13/00

Opinion No. 11

Declaratory Ruling (Commerce
Respiratory Care Practitioners)

Declaratory Ruling (DEQ)

Opinion No. 10
Opinion No. 10

Opinion No. 13

Opinion No. 13

Opinion No. 10

Opinion No. 10

Opinion No. 13

Opinion No. 13

-1825-

1246

500

1680
757
1082

1670

1670

757

1082

1670

1670
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