
MONTANA ADM]NISTRATIVE REGISTER

ISSUE NO. 3

The Montana Administrative Register (MAR) , a t.wice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules; Che
rationale for the change; daEe and address of public hearing;
and where writ.t.en comments may be submit.t.ed. The rule section
indicat.es that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpret.ation
section contains the attorney generaL's opinions and statse
declaratory rulings. Special notices and tables are found at
the back of each regj-stser.

Inquiries regarding the ruLemaki-ng process, including material
found in t.he Montana AdministraEive RegisEer and Ehe
Administ.rative Rul-es of Mont.ana, may be made by calling the
Administ.rative Rul-es Bureau at (405) 444-2055.
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the mat.ter of the proposed
amendment of rules pertaining
to examinations. continuing
education and fee schedule

NOTICE OF PROPOSED A]VIENDMENT
OF ARM 8 .34 .41.4 EXAMINATIONS,
8.34.41.6 CONTINUING
EDUCATION, AND 8.34.418 FEE
SCHEDULE

NO PUBLIC HEARING CONTEMPI,ATED

TO: A11 Concerned Persons

1. On March 1l-, 2000. the Board of Nursing Home
Administrators proposes to amend rules pertaining to
examinaEions and fee schedul-e.

2. The Board of Nursing Home Administrators will make
reasonabl-e accommodations for persons with dj-sabilities who
wish t.o parEicipaEe in t.he rulemaking process or need an
alL.ernative accessible format of this noti-ce. If you require
an accommodatsj-on, contact the Board of Nursing Home
Administrators, no laEer than 5:00 p.m., on February 22, f999,
to advise us of the naEure of the accommodaE.ion that. you need.
Pfease contact Becky Salminen, Board of Nursing Home
Administrators, 111 N. Jackson, P.O. Box 200513, Helena,
Montana 59520-0513; telephone (406]' 444-3551; Montana Relay 1-
800-253-4091-; TDD (405\ 444-2978; facsimile (405) 444-1657.

3. The proposed amendments will read as fofLows: (new
maE.E.er underlined, deleted maE.ter int.erf ined)

"8.34.4]-4 EXAMINATIONS @

ea€h.-ifea=:
(21 will remain
{3+_12) rn rhe

retake the examinat.ion

the same but is renumbered (1) .

event of failure, the individual-

paying S"+e exam fees referenced in ARM 8.34.418."

37 -L-:-34,

37 -9 -20L ,

37-9-20L,

37-9-203,

may
by

37-9-203,

37 -9 - 301_ ,

Aut.h: Sec. 37-1-131,
37-9-304, MCA

IMP: Sec. 37-1-134,
37-9-303. 37-9-304, MCA

REASON: The proposed amendment. is necessary to meet. t.he
requirements of the National Association of Boards of
Examiners of L.,ong Term Care Administrators (NAB) , the national
examination agency. An applicant will be a1l-owed to complete
a computer based examinat.ion at a location near Ehem rather
than coming to Hefena for the examination. This wj-II allow a
person one initial exam and up Lo three retakes in one year.
The fee is set commensurate with costs incurred by t.he
examination agency and respective to the program cosLs.

MAR Notice No. 8-34-33 3-2/aO/oo
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N8.34.41.6 CONTINUING EDUCATION
ame .

more t.han 25 hours of college courses may be
r continuing education @adr approval of the board. These courses sha11 be
advance by the continuing education committee and
ibute to t.he professional competence of the

mL^ -^--.1 -.1 -- ^^-ts.1 -,,.1 -- ^1,.^-r'l ^- 1-^..-^

(1) through (3) wj.11
remain the s

(4) No
submiEted fo
without. prio
approved in
should contr
participant.

Aut.h:
IMP:

Sec. 37-1-13]-, 37-9-201, 37-9-203, MCA
Sec. 37-9-203, 37-9-305, MCA

REASON: The proposed amendment wif l- aI1ow nursing home
admj-nistrators t.o utilize college courses Ehat are germane to
the profession for continuing education and no longer limits
Ehe number of hours that can be used to a three year period.

II 8.34.418 FEE SCHEDULE (1) and (1) (a) will remain the
same .

(b)
n^-i I ^-^-.1 -^l-.i ^-
NAB examination and re-examination 235

(c) iurisprudence re-examination 50
(c) through (k) will remain the same buE are renumbered

(d) throush (I) .'

Auth:
37-9-304, MCA

IMP:

Sec . 3 7 - 1- 131 , 3 7 - 1- 13 4 , 37 - 9 -20L ,

Sec. 37-1-134, 37-9-203, 37-9-304,

37 -9 -203 ,

MCA

REASON: The proposed amendment will provide a separat.e fee
for re-taking the jurisprudence examination and t.he base fee
charged by the national examination agency to t.ake the exam.
The fees are set commensurate wit.h the costs of the other fees
respective to the program costs. It is anticipated that
approximatel-y 15 l-icensees wiIl be affected by the
jurisprudence examination fee for a total of $750. The NAB
examination and re-examination fee will not. resul-t in
additional- fees to the board as Ehe fees are paid to t.he
national examination agency.

4. Concerned persons may submit their data, views or
arguments concerning the proposed action in writing to Che
Board of Nursing Home Administralors, 111 N. ,Jackson, P.O. Box
200513, Helena, Montana 59520-0513, or by facsimil-e to (406)
444-:.65'7, to be received no later than 5:00 p.m., March 9,
2000.

5. If the Board receives requests for a public hearing
on t.he proposed action from eit.her 10 percent or 25, whichever
is 1ess, of those persons who are directly affected by the
proposed action, from the appropriate administrative rule
review committee of the legislature, from a government.al

3-2/L0/00 MAR Notice No. 8-34-33
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agency or subdivision or from an association havi-ng no less
Ehan 25 members who will be direcEly affected, a hearing will
be hel-d at a later date. Notice of the hearing wil-I be
published j.n Ehe Montana Administ.rative Register. Ten percent
of those persons direcE.ly affected has been determined to be
3 based on 30 applicants per year.

6. The Board of Nursing Home Administrat.ors maintains a
l-ist of interested persons who wish to receive notices of
rulemaking actj-ons proposed by Ehis Board, Persons who wish
tso have their name added to the list sha11 make a written
request. which includes the name and mailing address of Ehe
person Eo recej-ve notices and specifies Ehat the person wishes
to receive notices regarding administrative rulemaking
proceedings. Such written request may be mailed or delivered
to the Board of Nursing Home AdministraEors, faxed to t.he
office at (405)444-1667 or may be made by completing a request
form at any rules hearing held by the Board of Nursing Home
AdminisErators.

7. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

BOARD OF NURS ING HOME
ADMIN] STRATORS
DONNA KAY JENNINGS, BOARD
CHAlRPERSON

BY:

ANNIE M. BARTOS, CHIEF COLINSEL
DEPARTMENT OF COMMERCE

74

4",*"- zr< B.h-BY:

ANNIE M. BARTOS, RULE REVIEWER

Certified to Ehe Secretary of State, ,]anuary 31, 2000

MAR Notice No. 8-34-33 3-2/to/oo
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BEFORE THE BOARD OF PLUMBERS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of the proposed
amendment of rules pert.ai-ning
to plumbing definitions,
applicat.ions, examinaE.ions,
master plumbers - registratj-on
of business names. renewals,
fee schedule, qualificat.ions -
j ourneyman, temporary pracE.ice
permj-ts, out -of - state
applicants, complaint procedure,
medical gas endorsement
required, application for
endorsement, annuaf renewal- of
endorsement, endorsement
verification

NOTICE OF PUBLIC HEARING ON
THE PROPOSED A]VIENDMENT OF
8.44.402 DEFINITIONS,
8. 44. 403 APPLICATIONS,
8. 44. 404 EXAMINATIONS,
8.44.408 MASTER P],UMBERS -
REGISTRATION OF BUSINESS
NAME, 8. 44.405 RENEWAI.,S,
8.44. 4]-2 FEE SCHEDUIJE,
8.44.413 QUALIFICATIONS -
.]OURNEYMAN, 8.44. 415 OUT-
OF - STATE APPI-,I CANTS ,
8 .44.4I5 TEMPORARY PRACTICE
PERMITS, 8.44.4T8 COMP].,,AINT
PROCEDIJRE, 8.44.501 MED I CA].J
GAS ENDORSEMENT REQUIRED,
8 .44 .502 APPI-,ICATION FOR
ENDORSEMENT, 8 .44 .503
ANNUAI RENEWAI,, OF
ENDORSEMENT, 8. 44.504,
ENDORSEMENT VERIFICATION

To: Alf Concerned Persons

1. On March 1, 2000, at 10:00 a.m., a public hearing
wifl be held in the Large Conference Room on the Lower Level
of the Arcade Building, 111 North ,Jackson, Helena, Montana, to
consider Ehe proposed amendment of the above-stated rufes.

2. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
part.icipate in this public hearing or need an alternat.ive
accessible formaE of t.his noEice. If you require an
accommodat.ion, conEact the Department no l-ater than 5:00 p.m.,
February 18, 2000, to advise us of Ehe naEure of the
accommodation that you need. Please contacE Patricia
Osterhout, Board of Plumbers, 111 N. Jackson, P.O. Box 200513.
Helena, Montana 59520-0513; Eelephone (406), 444-4390; Montana
Relay 1-800 -253-4O9t; TDD (405) 444-2978; facsimj-l-e (406) 444-
t657.

3. The proposed amendments will read as follows: (new
matter underl j.ned. del-eted matter interlined)

"8.44.4O2 DEFINITIONS (1) "Employ'r sl+*]+ means to
wages or a salary, and includesprovide with a job that pays

the responsibility of hiring and f j-ring. The employer shal1
pay payroll taxes on behaff of the employee.

€]:)mk+

3-2/70/00 MAR Notice No. 8-44-40



-231-

e+g:r:+eer9S .

r,1inl -^ ji It6 .l-^r-r'l -r-j ^.:f h^..l:L^-'l

n.rMtlr rrr^l l.l -^ --,i D+^-.1 -^ /'r^,1^

in
9-)'9Lu[19

state-e#a+a:
1+12L ,,Farm or ranch'l is defined 39-3-402 MCA. meaEs

^--^^ l ^ ^$ 'l --,il rL-r- r-^l-- l .'| ,.^ ^^-r'l^..^..^ -^*^^,.-I^-

) rrlnstallation f nlumbinq and drainaqe svstems I'o
means, but j-s not l-imited to, the measurinq, layinq-out,
cutt.inq, f itt.i-nq, solderinq and ql-uinq of pipe and/or the
installation of fixtures and eguipment for the purpose of
connect.ing potable water or sewage

(7) and (8) wil-l remain the same but. are renumbered (4)
and (s) .

-{e+15)
++seei-a+1-en.
t ransDortable

rrManufact.ured house" means a structure,
in one or more secti-ons, which, in the travel-inq

mode, is ei-qht bodv feet or more in width or 40 body feet or
more in lenqth, or, whe4 cEe!: ted on site, is 320 or more
square feet, and which is built on a permanent chassis and
desiqned to be used as a dwellinq wiEh or without a permanent
foundation when connected to the reguired ut.ilities, and
includes the lumbin heat in air-conditi nan and
el-ectrical- systems contained t.herein, excepE that such term
sha1l include anv stru cture which meets all the reouirements
of this section exceDt the size reguirements. rr

Auth:
IMP:

Sec. 37-59-202, 37-69-401-, MCA
Sec. 37-59-]-02, 37-69-202, 37-59-401, MCA

REASON: The 1999 legislature impl-emented House Bill- 98 which
redefined 'rfarm and ranchr' , 37-69-301. MCA and "manufactured
home" 37-59-102, MCA. The proposed amendment is to update
these defi-niEions in accordance with said bi11. The
definition of "manufactured home" is being changed Eo comply
with HUD regulations. Definj,tions pertaining t.o medicaf gas
piping are being moved to sub-chapter 5 which pertains to
medical gas endorsement. The definition of quorum is being
de]eted as j-E is provided for under 37-69-201, MCA.

,8.44.403 APPLICATIONS (1) through (4) wiff remain the
same.

MAR Notice No. 8-44-40 3-2/10/oo
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(5) Upon receipt and approval of an application for the
j ourneyman or master plumber's examinat.ion, the department
will send to the applicant an admittance eard notice for t.he
examination. The admiEEance eard not.ice must. be presented by
t.he candidate at the examination.

(5) wilf remain Ehe same. "

AuEh:
IMP :

Sec.37-59-202,
Sec.37-59-303,

MCA
MCA

REASON: The Board no longer issues an admittance card.
proposed amendmenE will aLl"ow the board flexibility in
determining the type of not.ice, i.e. card or fetter, to
to applicants.

The

send

II8 .44 .4O4 EXAMINATIONS (1) Ehrough (a) will remai-n Ehe
same ,

(5) Examination papers may be rev.iewed in t.he board
office for a period of 50 days immediately following the
examination date only. Note taking will be allowed during the
time of review but the notes must be left in the board
office. Questions on the review must be submitted in wriLing
for response by the board.

(6) will remain the same.
(7\ When an applicant fails t'o take the first

examinat.ion for which he was scheduled, he may have his
examination fee apply towards the next examination fer--whi-eh
he-i-+-sehed+Ied. However, if t.he applicant faj-l-s to t.ake the
+eee+d next exami"nation, his fee sha11 be forfeited and
applicatsj-on for any subsequent examination will require
another examination fee. "

Autsh:
IMP:

Sec .

Sec .

37 - 69 -202 ,
37-69-304,

MCA
37 -69-305, 37-59-306, 37-69-307,

MCA

REASON: The proposed amendment cfarifies that notes taken
during an exam review must be fefts in the board office to
ensure the security of the exam and better explains when an
examination fee is required.

"8.44.405 RENEWALS (1) will remain the same.
(2) A11 master and j ournelrman licenses sha11 expire on

the daEe set in ARM 8.2.208. It. is un]awful for a person who
refuses or fails to pay the renerrral fee to pracE.ice plumbing
work in this state. A lapsed Iicense may be reinstated within
one year of the default without examination on payment of the
arrears, and compliance with board requirements. A lapsed
license not renewed wit.hin one year following its expiration
date terminates automaE.ically. The terminated license mav not
be reinstated, and a new oriqinal license must be obt.ained brz
submittino a new aoolica Eion, meetinq the current
reouirements. passi-ne the examinat. ion, and payinq Ehe

3-2/70/00 MAR Notice No. 8-44-40
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Aut.h :

IMP :

Sec .

Sec .

37-1-101, 37-69-202, MCA
37-69-307, MCA

REASON:
proce s s

The board is proposing the
when a license is terminated

change to clar j-fy the
after one year .

.'8.44.408 MASTER PLUMBERS - REGISTRATION OF BUSINESS
NAME (1) through (3) will remain the same.

(4) A masEer license shall be aff iliat.ed with only one
plumbing business as master plumber of record, Eo be l-isted on
t.he annual renewal form, and may not affiLiate wit.h a second
plumbj-ng business as master pl-umber of record, without.
t erminat ing the first. t.hrouqh written notice to t.he board
office.

(5) and (5) will remain t.he same.
Prior to an individual or entit biddin and7

contracti-ng for work in the field of pfumbinq, the individual
must first obtain a master plumber's license in Ehe state of
Montana.

(8) A master D]umber license authorizes the individual ' sfirm to obtain plumbinq permits for doinq plumbinq work under
the individual's license. A iourneyman plumber's license does
not auEhorize the individual to obtain a r:fumbinq Dermit. or to
e a e in or adverE.ise as a lumbin bus ine

Auth: Sec.37-1-134,
IMP: Sec.37-1-134,

69-307, 37-59-401, MCA

MCA
37 -69-306, 37-69-323,

37 -69-202, 37-69-401-, MCA
37-L-304, 37 -L-305, 37-69-202, 37-

Auth:
IMP : Sec .

37 - 59 -202 ,
37-59-30s, 37-69-101(5) ,

MCA

REASON: The proposed amendment in (a) provides that t.he
master plumber musE submit a statement in writ.ing if he is no
longer the master plumber of record for a plumbing business.

The amendment to add Ehe proposed wording under (7) and
(8) will clarify the board's position that only master
plumbers licensed in the state of Montana can bid and contract
for plumbj.ng t ork and t.o cl,arj-fy that onfy a master pl-umber
can obtain plumbing permits and advertise as a plumbing
business. Thj-s clarificatj-on will- ensure that only persons
that have mets the licensure requirements enacted to proE.ect
the public health, safety, and welfare of the cit.izens of
Montana can offer to perform plumbing work.

"4.44.472 FEE SCHEDULE (1) through (12) will remain Ehe
same .

(13 ) Copies of documents 20tl

REASON: The proposed change will require that persons
requesting copies of documenEs, including lists of licensees
for continuj-ng education purposes, will be required to pay an
administsraEive fee. This fee is commensurate with the costs

MAR Notice No. 8-44-40 3-2/Lo/00
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of providing l-isEs of licensees and other documents. It is
ant j-cipat.ed that the board will receive approximatel-y l-0
requests for copies of documents per year for a total of $200.

II8 .44 .41.3 OUAIIFICATIONS JOURNEYIVIAN (1) and (1) (a)
will remai.n the same.

(b) Copy of an apprenticeship completion certificate or
certified statement issued by the United States department of
labor. bureau of apprent.iceship and traj-nj-ng, or a recognized
st.ate apprenticeship agency/council. Experience granted for a
reqisEered apprenticeship is conEingent upon successf ull-y
comoletino the reouirement of the apprenEiceship proqram

(1) (c) through (2) will remain t.he same. "

Auth:
TMP:

Sec. 37-69-202, MCA
Sec.37-59-304, 37 - 69 -302 37 - 69 -323 MCA

REASON: The proposed amendment further cl-arifies the
necessary documentation of experience for j ourneyman plumbers.
Experience obtained in an apprenticeship program wilI be
considered as valid experience only if t.he person completes
t.he program and receives a completj-on certificate. Otherwise.
the experience wiff not be considered as valid experience.

118.44.4:-5 OUT-OF-STATE APPIJICANTS _ RECIPROCITY (1) and
(2) will remain the same.

The board ma enter into a writt n reca rocal
agreement for a i ournetrman ]icense with the l-icense aut.hority
of another state or i uris dict.ion if the fol-lowinq conditions
are met and are reviewed annually Eo ensure ongoj-nq eguivafent
standards :

(a) The state requires five years of acEua1 and
documented exr:e raencea the field of p]umbinq;

(b) The state's examination is based on the uniform
plumbinq code;

(c) The state recruires both a written and practical
ortion on their examination

(d) The state reouires a mj-nimum passinq score of 70? on
E.heir examination

(e) A current copy of that. state,s reguirements must be
kept on file at the board office,' and

(f) The reciorocal aqreement must be aooroved bv the
board in open session and executed by signatsure of the
pre s idinq chairperson. "

Auth:
IMP:

Sec. 37-69-202 | V|CA
Sec. 37-1-304, MCA

REASON: The 1997 legislature implemented legislatsion at.
Section 1, Chapter 210 which grantsed the Board authority Eo
enter into reciprocity agreements. The proposed amendment
implements Ehe requirements for reciprocity as affowed in 37-
1-304, MCA.
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II8 .44 .41-6 TEMPORARY PRACTICE PERMITS (1) will- remain Ehe
same.

(2) A temporary permit shall exp ire on E.he last day of
the month datse of the nexE schedul-ed examination or upon
receipt. of t.he resuIt.s, whichever occurs first. If E.he
applicant fails or does not write the next. schedul-ed
examj-nat. ion, a €€eoad temporary permit *-i+L-+oe mav be i-ssued
renewed at the discretion of t.he board. on a case bv case
basis u on recel t of a letter re e an r ewaf of a
temDorarv oractice permit and statinq their intention aketot
the next schedul-ed examination. The letter must be
accompanied by the examination fee. If t.he appficant does not
t.ake the nexE scheduled examination, the temporary pract j-ce
oermit will exoire and the exami nat.ion f ee wi-l,l- be f orf elted.

(3) will remain the same. "

Auth:
IMP:

Sec .

Sec .

37 -1_-3L9 ,
37-1-305,

3'7-69-306 MCA
MCA7-69-3

REASON: The 1999 legislature implemented House BilI 390
which granted the Board the authority to renew temporary
practice permits. The proposed amendment setss forth the
criteria for Ehe board t.o renew a Eemporary practice permit as
required by 37-1-305 and 37-59-305. MCA.

"8.44.418 COUPLAINT PROCEDURE (1) and (2) will remain
the same -

(3) Upon receipt. of the written complaint form alleqinq a
violation of board statute or rul-es aqainst a licensee, the
board office shalf 1og in Ehe complaint and assign it a
complaj-nt number. The complaint sha11 then be sent to the
Ij-censee complained about for a written response. Upon
recej-pt of E.he ficensee's written response, bot.h complaint and
response sha1l be cons.idered by the screening panel of t.he
board for appropriate action, includi-ng dismissal,
investigation or a finding of reasonabl-e cause of violation of
a statute or ru1e. The board office shalf notify both
complainant and ficensee of the determination made by the
screening pane1.

(4) and (5) will remain the same.
(5) Upon receipt of Ehe written complaint form alleqinq

unlicensed practice, the board office shaII Ioq in the
complaint. and assiqn it a complaint number. The board
counsel, under direction from the board chairman, will assiqn
the comp]aint for immediate investiqation. Upon receipE of
the investigaEive report, both complaint and report shall be
considered by the board for appropriate act.ion, incl-udinq
dismissal, letter of warning, cease and desist order or
iniuncEive acEion. The board office shafl notify all partsies
involved of the determination made by the board.

If duri the cour7 of in ect in for 1 nse
compliance, E.he compliance speciafisE of the deparEment asks
for a ficense from llperson ats a -iob site where the person is
performing plumbinq work and that person is unable to show
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proof of ficensure, a citation will be issued as outlined in
37-59-31"0 MCA.

Auth:
IMP:

Sec. 37-59-202, NICA
Sec. 37-1-308, 37-1-309, MCA

REASON: The proposed amendment will set forth the procedures
for the department and board to handl-e unl-icensed pract.ice
complaint.s in order to facilit.ate Ehe prompt handling of the
cases -

8.44.501 MEDICAI-, GAS ENDORSEMENT REOUIRED DEF INIT IONS
1) and (2) will remain the same.
3) Thq followinq definit.ions apply Eo this sub-chapEer:

(

(

a IASSE" means the American socl f sanit.a
enqr-neeranq.

(b) "Certification" means an accrediEatsion from an
approved traininq program, acceptable Eo Ehe board, which
issues documentation such as diplomas, cards or certificates
$rhich provide proof Ehe applicant has successfuffy completed
training in the installation of medical gas systems, pursuant
to the reguirements imposed by NFPA 99C and section IX of the
ASME weldinq and Brazing Code.

(c) "Endorsement'r means the approval issued brz the
board S1 ified b an endorsement card ther credentialr
which auE.horizes a person to install medical qas systems
within the state of Montana.

(d) means the national fire prot ect ion
association-rt

Auth:
IMP:

Sec. 37-69-2O2, 37 -69- 401, MCA
Sec. 37-59-402, MCA

REASON: The definitions proposed were previously contained in
ARM 8.44.402 and are being moved to sub-chapter 4 as they only
appfy to medical gas endorsements.

" 8 .44 .502 APPI.,,ICATION FOR ENDORSEMENT (1) through
(2) (a) remain the same.

(b) documentation that provides proof t.he appl-icanE has
successfully completed an approved t.raining program which
meets t.he criteria of AssE series 6000 r f ss ional-

lification standards and a third art t 1n source
acceptable to the board, and has obtained certification in the
installation of medical gas systems, based on NFPA 99C and
Sectsion Ix of the ASME Welding and Brazing Codes;

(c) through (4) remain the same. "

Auth: Sec. 37-59-202, 37-69-401, MCA
IMP: Sec. 37-59-401, MCA

REASON: The Board has proposed this amendment to change the
type of training programs that are accept.abl-e to the board for
medical gas endorsements j-n order to comply with the currenL
ASSE requirements.
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"8.44.503 ANNUAL RENEWA! OF ENDORSEMENT (1) Al-1 medical
gas endorsements sha11 expire annuaIly. Each endorsement
ho]der must submiE a renewal form, proof of a current
certification and the requj-red renewal fee. Failure to
submit the annual renewal fee and Eo renew the endorsement
within 30 days followj-ng the expiraEion date shall require the
applicanE Eo reapply for endorsement as reguired by board
ru1e.

Auth:
IMP:

Sec .

Sec .

37-69-202, 37-59-401, MCA
37-59-401, MCA

REASON: The proposed amendment. requires current
certification for renewal of a medical gas endorsement. to
ingure that the applicant is complying with current ASSE
series standards.

4. Concerned persons may presenE E.heir data. views or
arguments, either ora]Iy or in writing, at. the hearj-ng.
WriEEen daEa, views or arguments may also be submitted to the
Board of Plumbers, 111 Nort.h Jackson, P.O. Box 200513, Hel-ena,
Montana 59520-0513, or by facsimil-e, number (405) 444-7557,
and must be received no lat.er than 5:00 p.m., March 9, 2OOO.

5. Lon Mitche]I, attorney, l-l-l- North .Tackson, P.O. Box
200513. Helena, Montana 59520-0513 has been designat.ed to
preside over and conduct this hearing.

6. The Board of Pfumbers maintains a list of interested
persons who wish to receive notices of rul-emaking actions
proposed by this agency. Persons who wish to have their name
added to the list sha11 make a written request which includes
the name and mailing address of the person to receive noEices
and specj-fies that the person wishes to receive notices
regarding all Board of Plumbers administrat.ive rulemaking
proceedings or other administrat.ive proceedings. Such written
request may be mai]ed or delivered to the Board of Plumbers,
l-1,1 North Jackson, P.O. Box 200513, Helena, Montana 59620-
0513, faxed to the office at. (405) 444-a667, or may be made by
completing a request form at any rules hearing held by t.he
Board of Pl-umbers.

7. The bill sponsor notj-ce reguirements of 2-4-302, MCA
apply and have been fulfilled.

BOARD
DUANE

OF PLUMBERS
STEINMETZ, CHA]RMAN

BY: Vt(

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
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V"?BY:

ANNIE M. BARTOS, RULE REVIEWER

CerEified to t.he Secretary of State, ,fanuary 31, 2000
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BEFORE THE BOARD OF RADIOI-,OGIC TECHNOI.,,OGI STS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the maEEer of the proposed )

amendment of rules pertaining )

to fees )

NOTICE OF PROPOSED AMENDMENT
OF 8.55.409 FEE SCHEDULE and
8.56.607 PERMIT FEES

50
0

0

50

NO PUBLIC HEARING CONTEMPI,ATED

To: Afl Concerned Persons

1. on March 11, 2000, the Board of Radiologic
Technologist.s proposes Eo amend Ehe above-stated rul-es.

2. The Board of Radiologic Technologists will make
reasonable accommodations for persons with disabifities who
wish to participatse j-n the rulemakj-ng process and need an
al-ternative accessible format of Ehis notice. If you require
an accommodation, contact the Board of Radiologic
Technologists no later t.han 5:00 p.m. on March 1, 2000. tso
advise us of the nature of the accommodation Ehat you need.
Pfease conEact Helena Lee, Board of Radiologic Technol,ogist.s,
111 N. ,Jackson, P.O. Box 200513, He]ena, Montana 59520-0513;
telephone (406) 444-3091; Mont.ana Relay 1-800-253-4091; TDD
(406) 444-2978; facsimile (405) 444-1557.

3. The proposed amendments will read as follows: (new
matter under]ined, deLeted matter interl-ined)

'8.55.409 FEE SCHEDULE (1) and (1) (a) will remain t.he
same.

(b) Application fee - radiologic technologist
(c) original certificate fee
(d) Renewaf license fee - radj-ologic

t. echnofogi st
(e) r,ate renewaf fee (in addition Eo

renewal fee )(f) and (g) will remain Ehe same.rl

3+
+5

25

4.e

3

5

Auth:
IMP :

3 ].0 , MCA

3'7 -r4-202,
37-14-303,

Sec . MCA
37-14-305, 37-t4-309, 37-t4-

*8.55.607 PERMIT FEES
ApplicaEion fee

and (2) (a) will remain the same.
Each sect.ion
Original certificate fee
Renewal fee
I-.,ate renewal f ee ( i.n addition to

(1)
(2)
(b)
(3)
(4)
(5)

515
35 40
25 40

4+ 50

$3+ 4s

renewal- fee )
(5) and (7) will remain the same. "

Auth: Sec. 37-14-202, MCA
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IMP: Sec. 37-14-303, 37-L4-305, 37-14-309, 37-]-4-
310, MCA

REASON: The proposed changes in the fees are commensuraEe
with the program cost.s for t.he Board of Radiologic
Technologistss. Under the current fee schedule, Ehe Board's
projected revenue is $31,495 and the Board's appropriaEion for
fiscal year 2000 is $54,523. If t.he fees are increased as
proposed, tshe projected revenue woufd be $57,350 or an
increase of $25,855. The fee increase wil] affect 11,000
current licensees and 100 new licensees. The board's revenue
collectsed j-n the last biennium was below its expenditures in
order to draw down it.s cash balance ln accordance wit.h stat.e
law. The Board lasE amended its fee schedule in 1997 at whi-ch
time some of the fees were reduced in response to excessive
cash balance.

4. Concerned persons may submit their data, views or
arguments concernj-ng the proposed action in wriE.ing Eo the
Board of Radiologic TechnologisEs. 111 N. .Tackson, P.O. Box
200513, Helena, Montana 59620-0513. or by facsimile to (405)
444-1-567, to be received no faLer than 5:00 p.m., March 9.
2000.

5. ff persons who are directly af fect.ed by Ehe proposed
action wish Eo express their data, views or arguments ora11y
or in writing at a public hearing, they must make writt.en
request for a hearing and submit the request along with any
comment,s they have t.o the Board of Radiologic Technologistss,
111 N. ,Jackson, P.O. Box 200513, Helena, Montana 59520-0513,
or by facsimile to (406) 444-a567, t-o be received no l-ater
than 5:00 p.m., March 9,2000.

6. If the Board recej-ves requests for a public hearing
on the proposed action from either l-0 percent or 25, whichever
is 1ess, of those persons who are directly affected by the
proposed action, from the appropriate administrative rule
review committee of the legislature, from a governmental
agency or subdivision or from an association having no less
than 25 members who will be directsly affected, a hearing will
be held aE a later date. Notice of the hearing will be
published in tshe Montana Administratsive RegisEer. Ten percents
of Ehose persons directly affected has been determined t.o be
120 based on the renewal- and new ficensees in Mont.ana.

'7. The Board of Radiologic Technofogists maintains a
li.st of j,nteresEed persons who wish to receive notices of
rulemaking actions proposed by this Board. Persons who wish
to have their name added to Lhe l-i-st shall make a writ.ten
request which includes the name and mailing address of the
person to receive notices and specifies that the person wishes
to receive notices regarding the Board of Radiologic
Technologists. Such written request may be maifed or
delivered to tshe Board of Radiologic Technologists at l-l-1 N.
.fackson, P.O. Box 200513, Helena. Monlana 59620-0513, faxed tso
the office at. (405)444-L667 or may be made by completing a
request form at any rules hearing held by the Board of
3-2/70/oo MAR Notice No. 8-56-24
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Radiologic Technologists.
8. The bill sponsor notice requirements of 2-4-302, MCA

do not apply.

BOARD OF RADIOLOGIC
TECHNO]-,OGI STS
.]ANE CHRISTMAN, CIIAIRMAN

BY: (-L,,", - Zq R,rt,,
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY:

ANNIE M. BARTOS , RU]-,E REVIEWER

Certified to the secretary of StaEe, ,January 31, 2000
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the maEEer of t.he
proposed amendment
of ARM 10.55.101
rel-ating to student
asse s sment

NOTICE OF PUBLIC HEARING
ON THE PROPOSED AMENDMENT
oF ARM 10.55.l_01
REI.,,AT ING TO STUDENT
ASSESSMENT

TO: A11 Concerned Persons

1. The Board of Public Education
hearings t.o consider the amendment of ARM
to student assessment. from 4:30 to 5:30
indicated aE the following l-ocati.ons:

will hold public
10.55.l-01, relating
p.m. on t.he dates

Mi s soul a

He lena

Billings

March 3
Library,

March 6, 2000 - I-,ewis &
I-,ibrary, 120 South Last Chance
Large Conference Room

2000 - Big Sky High School
3 10 0 Sout.h Avenue West

Clark
Gul-ch,

March 7,
Library,
Room

2000
510 North

Parmly
Broadway.

B i 11ings
Broadway

2. The Board of Public EducaE.ion will make reasonable
accommodations for persons with disabilities who wish to
participaEe in any of these public hearings or need an
alt.ernat.ive accessible formaE. of this notice. If you requj-re
an accommodation. contact the Office of Public InsEruction no
l-ater than 5:00 p.m. on February 18, 2000 to advise us of the
nature of the accommodation that you need, Pl-ease contact
L,indy Mi1ler, P.O. Box 20250a, Hel-ena, MT 59620-25OL,
t.elephone: (406) 444-6774, FAX: (406) 444-2893. TDD wj-l-1 be
available upon requesL.

3. SEatement of Reasonabl-e Necessity. The Board of
Public Education is proposlng to amend t.he administrative rule
concernj.ng student. assessment. This rule change is necessary
because the 55th L.,egislature directed the Office of Public
Inst.ruction to disclose student. assessment data for a test
required by the Board of Pubfic Education. The 55th
Legislature directed the Offj-ce of Public Instruction to
cont.inue t.he process of developing conEent and performance
standards and selecting a statewide assessment aligned to the
state st.andards and to assist districts with the
implementation, purchase. and scoring of that aligned
assessment instrument. By revising this ru1e, the Board of
Public Education and the SuperintendenE of Publj-c InsEruction
are coordinating these provisions and carrying out Eheir
statutory duties under 20-2-L2l(a2\. MCA, to adopt rules for
3-2/10/00 MAR Norice No. 10-3-213
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studenE assessment in public schools. The revisj-ons are
necessary for school- districts and the SEate to comply
requirements Eo continue receiving federal funding.

al so
wirh

A focus group of American Indian educat.ion l-eaders was
convened t.o discuss student assessment issues and t.he impacE
on American Indian students. This group and the Montana
Indian tribes wiII continue to be involved in discussions
related to the amendment. of this rule, and are receiving
notices of al-l- proceedj-ngs in this matEer.

4. The rule proposed Eo be amended provides as fo1lows,
stricken matter interl-ined, new matter underfined:

10.56.101 STTIDENT ASSESSMENT (1) By the authority of
see€-i-en 20-2-1-2'3-(12) , MCA, the board of public education
adopts rules for stflde+E state-levef assessment in the publ j-c
schools and t.hose private schools seeking accredit.ation.

(2\ The board recognizes that t.he prlmary purpose of
rL^: rtr^*^ ^*^ ^ -.-*.1 ^F., ^+ ^^^^^^-^*F r^^l^ assessment. is to
serve Learninq. Classroom assessment is t.he primary means
throuqh which assessment impacts instruction and learninq for
individuals. State-l-eve1 and larqe-scale assessment affect
Learning through assistinq poficy decisions and assurinq
proqram qualitv for al-l students.

^1.,^^r-l^-^l ^^-l^ --.1 ^l. -.1^^r-.l-.^- --l FL^ 1^--^l ^a .l-r,l--.,',1..^1

.l ,^^ts-,,^F.l ^-^l -l---.1 -^ --,{ .i- ^---l,,^r.i-^ rL^ ^C1^^r:*.^^^^^ ^E
.i+ .l^ ,,^^4,,1

€r€rR--€t$€rr--€tates--
needs, assessmenE

To meet both classroom and state-Ieve1
will provide i-nformation about. the

proficiencv leveI of student achievement reLative Eo
established sEandards as welf as the status of Montana's
schools in relation to other ctroups of students, statses, and
nat ions .

(3) Aa11 accredited schools will annually admj-nj-ster

assessment instruments approved by the board andl>revided-by

app:=€ved-}4s€7

(a) The
grades four,
communi cat i on

EesEs wilf be administered
eight and efeven in

arEs, mathematics, science,

to all student.s in
reading. +angl*age

and social- studies.
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*--sp:+i+c For lannin u he tests will be given a+d

q[,I7Ev[ELe

durinq a week in the sprinq of
the year, identified by the office of public inst.ruction a
year prior tso t.he testinq date.

(b)
office of

Aff seeres test results
public instruction and

wi.11 be
schoo 1

in a format specified
and approved by the

se*E provided to the
di stri ct s

by the
board

w.i+h---ehe
office of
of publicpubl-ic instruction

ducaE ion .

{:+14)
permanent records

Test segres results are a part of each student's

described in ARM 10.55.2002.
{4+15 ) The office of public

as

instruction will ee]+eeg-++d
report of the resulEs tso the

Ne--€€mpar+i-s€n--e€
provide@ a
board-- and Ehe 1eg islaE.ure. and the pub]ic.
L^-*,t ^a -,,1- t .i ^ ^.1,,^-l-.i^- ^* rL^ ^cc:^^ ^.F -,,1^l 

.l^ .i-^r-,.^:.1 ^-
br+ts sSchoofs are encouraged
with the state +erms results

to compare their seereg results
and share t.esting informatj-on aad

l.e€ri+ts with parenEs and l-ocal community=lgq.
{5+15) The superintendent. of public instruction is

aut.horized to make available the reported student assessment
daEa in compliance with confident iaf it.y requirements of
f ederal- and staLe law.

@ Assessment resul-Es rel-eased
to the publ-ic ba---sehoole will be accompanied by a clear
staLemenE of Ehe purposes of Ehe EesE, subjecE areas t$aE-harfe
been test.ed, level of measurement of the content standards

participated in the
and the percent

*erm-re€ere+eed
of students who di4-+ets

t e s t i nq;---*imitratsio*s--of

M.
information to provide

The release wiff include additional

assessment reportinq (e.q., dropout. rates, mobility rates,
poverty levefs, district size) that will assist district.s to
examine their educational proqrams to assure effecE.iveness.

Al-1 students will participate in the sEate-1eve1
assessment. Students with disabilit.ies or Iimited Engl i sh
proficiency
using the

(LEP) shaIl participat.e
approved assessment instruments unl-ess it is

determined that the student.'s
proqress tsoward the content. standards cannot be
measured with the regt+f.a::--di-st.:=i-eE approved

adequaEely
assessmenE

instruments even when provided accommodations.
(a) For students with disabil-ities, the individual-ized

education program (IEP) Eeams have the authority to specify
accommodations to be provided. as defined in (8), for
part.icipation by the student in the reguf=ar--di-€tr-i€€ sEate-
fg14g! assessment.

(i) When an IEP team determines that an accommodation

a fai-r and useful cont.ext for

(7)
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for a student.'s disability would stil-f not a11ow for adequate
measurement of the student's
goa+s proqress t.oward the content standards Ehe IEP team may
waave par.t j=€-il9a+i-6n-i-n usj,nq the M
approved assessmenE instrument.s by providing an a++€rr*at+\re
alternate form of tes+irg assessment that. is approprj-ate to
de termine
eSjee+i.*es

(b)

the student's
Droqress toward the content standards.

For students *+€F-*EP who have been identified
team of educators as ].,EP,
teams have the authority to specify accommodations
provided, as defined in (8), for participation by the
in Ehe reg,1rLar-di-strii€€ s tate - leve I as se s sment .

(i) When the
accommodation for an
years of instruction

bya
those

of educators determines that. an
sEudent who has had fewer than three
English would stil-l- not. aflow for

usinq the

to be
s tudent

team
LEP

in
adequate measurement of the st.udent ' s aega-i-nreeng----
edueati=ena-f--€oak proqress toward the content standards, the
team of educators may waive
d-i-s#.€sg approved assessment instruments by provi-ding an
alger+aEir*e alternate form of t€€+iflg assessment that is
appropriate Eo determine the student ' s aEEa{-amenF--og

proqress toward the content
standards .

provide

^--r-.l ^.i --ts.i ^- .l -

(c) The office of public instruction wiLl
quidance to schools concerninq afternate t.esting.

(8) Accommodatsions al-fow tle sEudentg to demonstrate
competence in subject matter so that test resuf t.s accurately
reflect the ser*deftEr.s students' achievement levels rather t+ae
than reflecting tle-----st,r*de+t-r€ limited English language
development or impaired sensory or manual skj-l-Is. except where
t.hose ski1ls are the factors which the test purport.s to
measure .

(a) Accommodation for testing purposes is defined as
modifications similar to those used to support. and accommodate
the student in the instructional set.t.ing.

(b) Accommodations may include, but are not limited to
extended t.ime, smal-1 group administration, facilitator reading
directions, native language support, studenE. responding
oral}y, or using required assist.ive t.echnology.

(c) The office of public instruction will provide
quidance t.o schools concernincr aoorooriate accommodations.

AUTH:
IMP:

20-2-L2t MCA
20-2-r2t, 20-7 -402 l(CA

5. Concerned persons may submit their data, views or
arguments, either orally or j-n writing, at the hearingTs.
Written data, views or arguments may also be submitted by mail
to the Office of Public Instruction, P.O. Box 202501, Helena.
MonEana 59620-250L, or by e-mail tso opi-rules@state . mt . us and
musE be received no laLer than 5:00 p.m. on March l-3, 2000.
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6. Geralyn Driscoll and Janice Frankino Doggett, of
Legal Services Unit, Office of Public Instructj.on, have
designat.ed to preside over and conduct. t.he hearj-ngs.

the
been

7. The Board of Publ-ic Education mainL.ains a list of
inE.erested persons who wish to receive notices of rulemaking
actions proposed by the Board. Persons who wish to have their
name added to the l-isE sha1l make a i,rrit.ten request which
includes the name and mailing address of the person to receive
notices and specifies that the person wishes to receive
notices regarding student assessment or other school related
rulemaking actions. Such written request may be mailed or
delivered to the Board of Public Education, or may be made by
completing a request form at any rules hearing held by the
Board of Public EducaEion.

8.
and have

The bill sponsor requirements of 2-4-302, MCA, apply
been fuffilled.

/s/ SLorrs Bishop
Storrs B j-shop
Chai rman
Board of Pubfic Education

/s/ Gerafyn Driscoll
cera1yn Driscol-1
RuIe Reviewer
office of Public Instruction

Certified to the Secretary of State ,January 31, 2000.
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BEFORE THE STATE LIBRARY COMMISSION
OF THE STATE OF MONTANA

In the mat.ter of the proposed
new rules relating to
federaEion advisory boards
and base grants

NOTICE OF PUBLIC HEARING

To: A11 Concerned Persons

1. On March 13, 2000, at 9:00 a.m., a public hearing
wil-I be held in the conference room of the Montana State
Library, 1515 E. 5th Avenue, at Helena, Montana, to consider
the adoption of new rul-es relating to federat j-on advisory
boards and base grants.

2. The State Library Commission wiff make reasonabl-e
accommodations for persons with disabilities who wish t.o
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodaEion, contact the Commission no later than 5:00 p.m.
on February 28, 2000, to advise us of the nature of the
accommodation you t.hat you need. Pfease contacE Amanda
Broadwater, Montana State Library. PO Box 201800, 1515 Eas!
5t.h Avenue, He1ena, Montana 59620-L800, Lel-ephone (406) 444-
3384, fax (406) 444-5512, TDD (405) 444-300s.

3. The SEaEe Library Commission is proposing to adopt
the following rules:

NEW RUL,E I JOINING LIBRARY FEDERATIONS ( 1) I-,ibraries
eligible to joj-n federations include any public, school,
special , college, or university library.

(2\ Each member of the federation sha11 designatse one
person to serve as a voting delegate to t.he federalion.
Delegates sha11 establish in the federation bylaws the size
and the composition of the federation board of trustees.

(a) The majority of the board shall be public library
Erustsees and Ehe board must. have representatives from each of
the other types of libraries that are federaEion members;

(b) AE Ehe spring meeting, the federation delegaE.es
shal-I elect t.he board members according Eo federation bylaws.

AUTH:
IMP:

Sec. 22-1--1-03, MCA;
Sec. 22-1-a03, 22-L-328, 22-l-330, 22-7-33j. , 22-l-
402, 22-L-404, and 22-L-4L3, MCA.

NEW RUI-.,E II BASE GRANTS (1) The commissron recel-ves a
legislative appropriation t.o fund t.he base grants. The toE.al
distribution per federation shaff remain the same as in FY
l-998 unless the legisl-at.ive appropriation changes,

12) After receiving recommendations from the advisory
board, tshe federation shafl distribute the base grant.s in t,wo
ways :

MAR Notice No. 10-l-00-6 3-2/L0/00



-248 -

(a) The federation may use the grant.s Eo fund federation
projects Ehat maintain or improve cooperative library services
and activit.ies; or

(b) The federation may also allocate base grants to
public librarj-es to support the cooperat.ive activiEies and
services of Ehe f ederaE.i-on.

(i) The federatsj-on shall- direct these grant.s tso meet the
following object.ives :

(A) to increase the amount and quality of unique fibrary
resources in the federation and stat.e. Libraries may purchase
library materiafs to accomplish goals established in the
federation or state's collection development plan,

(B) t.o increase Ehe on-line availability of loca1
bibliographical information. Libraries may purchase
subscriptions to bibliographic databases such as lasercat and
worldcat, add and maintain holdings in these dat.abases, and
purchase the necessary equipment and software;

(C) to increase Ehe visibility of libraries in the
federation or state. Libraries may use base granEs to promote
or market l-ibraries through a group project involving more
than one library in the federation;

(D) t.o increase the work-rel-ated knowledge, ski11s, and
abifj-tsies of library staff and trustees. Libraries may use
base grants to support education opport.unities and tso share
t.his educat.ion with other federatj-on members; or

(E) to support other objectives that enhance the
cooperative acEivit.ies and services of the federation,

AI]IIH :

IMP :

Sec. 22-l-103, MCA;
Sec. 22-7-703, 22-L-328, 22-l-330, 22-l-33L, 22-L-
402, 22-L-404, and 22-l-413, MCA.

Reasons: These rul-es are proposed to clarify new
legislatj-on that was passed in the 1999 session regardj-ng
federaE j-on base granEs and advisory boards.

4. Concerned parties may submit their data, views, or
arguments either ora11y or in writing at. the hearing. Written
daEa, views, or arguments may al-so be submitted to:
Karen Strege
Montsana State Library
PO Box 201800
1515 East 5th Avenue
Hefena, MonEana 59520-1800

no later than March 20, 2OOO.

5. Karen Strege, State I-,ibrarian, has been designated to
preside over and conducL t.he hearing.

5. The state 1ibrary maintains a fist of int.erested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have tsheir name
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added to the list sha11 make a writt.en request which includes
the name and mailing address of t.he person to receive not.ices
and specifies that the person wishes to receive notices
regarding Publ- j-c L.,ibrary crants, SEaEe Aid to Librar j.es,
Federation Areas, State Library Services, Schol-arship Program,
or Depository Procedures for State Documents. Such written
request may be mailed or del-ivered to Karen St.rege, Montana
State Library, P.O. Box 201800, 1515 East 6th Avenue, Helena,
Montana 59520-1800, faxed to the St.at.e Library aE (406) 444-
56]-2, or may be made by completing a request form at any rules
hearing held by the state library.

7. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been ful-fiIled.

Karen Strege
KAREN STREGE
St.ate Librarian and Rule Reviewer

Certified Eo Secretary of State ,fanuary 31. 2000.
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BEFORE THE BOARD OF EWIRONMENTAL REVTEW
OF THE STATE OF MONTANA

In the matter of the adoption )

of NEW RULE I; and the )

amendment of ARM 17.8.321 )
pertaj-ning to Ehe use of )

credible evidence in assessing )

air quality compliance )

AUTH: 75-2-LLL, 75-2-203 | 75-2-2L7,

NOTICE OF PUBI.,,I C HEARING ON
PROPOSED ADOPTION

AND AMENDMENT

MCA

MAR Notice No. 17 - 117

(AIR QUA]-,ITY )

TO: A11 Concerned Persons

1. On March 15. 2000, at 1:00 p.m. in Room 111 of the
Metcalf Building, 1520 East Sixth Avenue. Helena, MonEana, tshe
Board of Environmental Review will hofd a hearing Eo consider
t.he proposed adoption and amendment of the above-capt.ioned
rules.

2. The Board wil-l- make reasonabfe accommodations for
persons wiEh disabilities who wish to participat.e in this
hearing or need an alternat.ive accesslble format of this
notice. If you reguire an accommodation. contact the Board no
later than 5 p.m., March 8, 2000, to advise us of the nature
of Ehe accommodation you need, Please contact the Board at
P.O. Box 200901. Helena, Montana, 59520-0901; phone (405) 444-
2544; fax (406) 444-4386.

3. Two al-ternaEives are proposed, representing the
proposed approach of t.he Deparcment of Environmental Quality
(AI-,TERNATIVE I) and a working group comprised of various
owners and operators of affected facifities which would be
subject t.o the rule (AL,TERNATIVE II) . Paragraphs 5 and 5 of
this notice contain rat.ionale statements for each proposed
alternative. The rationale statements have been prepared by
Ehe proponents of the alternatj-ves. After hearing public
comment on the aft.ernatives, the Board wil-I decide which, if
any, of the proposed alternat.ives E.o adopt.

The alternative new rules and amendment.s provj-de as
follows:

A],TERNATIVE I

NEW RULE I CREDIBLE EVIDENCE (1) For the purpose of
submitting a compliance certj-fication required pursuant to
this chapter, or establishing whether or not a person has
violated or is in violation of any standard or limitation
adopted pursuant to this chapt.er, nothing in these rules shafl
preclude the use, including the exclusive use, of any credible
evidence or information, relevant to whether a source would
have been in compliance with such standard or limitat.ion if
the appropriate performance or complj-ance test procedures or
methods had been performed.
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IMP: 75-2-203, 75-2-217, MCA

The rul"e proposed to be amended under Afternative f
as follows. Text of present rule wit.h matter t.o be
interl-i-ned and new matter underl-ined.

4.
provide s
s t ri cken

1.7.8.32I KRAFT PULP MILLS (1) through (14) remain the
same.

(1s)
Compl iance wit.h the
(10 ) of this rule;-

opacity limits specified
will be determined by the

in (8), (9), and
COMS e)€eept--+*laE

(15) remains t.he same.

AUTH:
IMP:

7 5 -2 -L1_t ,
75-2-203,

75-2-203 , NICA
MCA

AUTH:
IMP :

ALTERN-A.T I VE I I

NEW RUI-,E I CREDIBLE EVIDENCE (1) For the purpose of
submitting a compliance certification required pursuant tso
this chapter, or est.ablishing whether or not a person has
violatsed or is in violat.ion of any standard or l-imj-tation
adopted pursuant to thj-s chapter, nothing in these rules shal-l-
preclude the use, including t.he exclusive use, of any credible
evidence or information, refevant to whether a source would
have been in compliance wj-th such standard or limitation if
Ehe appropriate performance or compliance Eest procedures or
methods had been performed. However, when compliance is
demonstraEed by a t.est or procedure provided by permit or
other applicabl-e requirement, the owner or operator shall- then
be presumed to be in compliance unfess that. presumpti.on is
overcome by other relevanL credible evidence that is clear and
convincing.

75-2-LLL, 75-2-203 , 75-2-2L7 , t'[CA
75-2-203 , 75-2-2L7 , MCA

5. The DepartmenE of Envj-ronmental Quality has prepared
the followj-ng statement of reasonable necessitsy for
ALTERNAT IVE I:

The proposed new rul-e and amendments under this
Alternatsive are intended to remove any poE.ential ambiguil-y
regarding Ehe use of non-reference test data for compl-iance
certifications under Section 114 and Title V of the federaf
Cl-ean Air AcE, and to clarify the use of such data as credibfe
evidence in enforcement actions. As provided in Ehe proposed
new ruIe, facilit.ies may use non-reference Eest data and
information to establlsh compfiance. Similarly. in an
enforcement context, evidence other than reference Eest data
may be used to establish noncompliance with applicable
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requj-rements. However. under the new rule as proposed, the
alternative data or information would have to be relevant to
wheE.her the source would have been in compliance if the
applicable reference test had been performed.

The proposed new ruLe woufd address Ehe rofe of existi-ng
data j-n determining compliance, and would not call for t.he
creat.ion or submj-ssion of any new emission daE.a. While the
proposed rule would not designate any particular data as
probative of compliance, and the reference test method would
not. be the excfusive method of determining compliance, under
the rule the reference test woufd remain the benchmark against
which other data, analyses or other information wou1d be
evaluat.ed. Given t.he Eext of the proposed new ru1e,
information generated from an appropriate and properly
conducted reference test method woul-d stiff be the best
indicator of a source's complj-ance during the test period.

Under the proposed new ru1e, where information (such as
non-reference emissions daLa, parametric data, or engineering
analyses) is equivalent to informat.ion generated by reference
Eests methods. the former could be used to establ-ish compliance
or noncompliance. This would not require that. every test
condition specified j.n a reference t.est method be matched by a
surrogate condition in t.he method used to generate the
comparable informaL.ion. Typically, a reference t.est meE.hod
quantifies the mass or concentration of a given chemicaf over
a specj-f ic period of time. As l-ong as the afternate meEhod
addresses these two element.s and t.he resulting data relate t.o
the reference test. the data would be technically relevant to
assessing compliance.

The proposed new rule woufd noE change eiEher Ehe
stringency of underl-ying emission standards, or the 1ega1
burdens associated with establishing compliance or
noncompliance. The rufe addresses an evidenEiary issue. If
the evidence or i.nformat j-on j-s credible, and relates to
whet.her the faciliEy would have been in compliance j-f the
appropriate reference test had been performed, it is
technically re]evant. The rule does not address Ehe weight to
be given to the evidence, as this would remain the province of
the uftimate fact finder. Administrative and judicial
tribunals rouEinely make determinations concerning the
admissibility and weight of evidence on a case-by-case basis.

Alternative I strikes a critical- bafance. The reference
test method must be an important consideration in any
detsermination regarding the admissibility of alternacive data,
At the same time. creating a bl-anket. "presumption of
cont j-nuing compl-iance" for tj-me periods occurring outside of a
reference test is inappropriate.

Historically, the Department has made compliance
determinations based on available data, whether or not the
data are generated as a result of a particular t.est. met.hod.
In the enforcement context, the Department has taken Ehe
position in some cases that it is not precluded from relying
on evidence other than the applicable reference test in
proving air quality viofations. However, Ehis point has been
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subject to dispute, and defendants have argued t.hat. t.he use of
non-reference tesE data to establish a violat.ion is
prohibited, no matter how credibl-e and probat.j.ve that data may
be. In certain fact.ual- situations, the proposed new rule may
be more restrictive than t.he Department's past interpretation
of its rules. Under the proposed new rule, credible evj,dence
must be relevant to showing whether the source would have been
in compliance had the appropriate reference test been
performed. The Department's past posit.ion has not always been
premised upon a direct. refat.ionship between the alt.ernative
evidence and a reference test.

Nevertheless, use of the reference test method as a
yardsLick against which other types of evidence are measured
is an appropriate fimitation. Maintaining the focus of the
compliance determination on whether or not the appropriate
reference EesE would have shown compliance prevents Ehe use of
alEernaEive data in a manner which could have the effect of
changing the stringency of t.he underlying standard. For the
specific time period of any properly performed reference test,
this has the practical- effect of making the data from that
test at l-east "presumptively" credible.

Under t.his Alt.ernative, a reference test does not. create
a presumpt.ion of continuing compliance or noncompl.ianee.
Whil-e the reference test method is entitled to weight, it
cannoL generally be presumed Ehat such a test indicates the
compliance status of a facility for any time perj-od outside of
Ehe period actually covered by the test itself. This
det.erminat.ion is unique to the conditions attendant to each
Eest and faeility. The rufes of evidence already aLl-ow for
such a presumption, based upon an approprj-ate demonst.ration
regarding Ehose fact-specifj-c conditions. In addition, the
creation by rule of a generic presumptj-on of continuing
compliance or noncompliance alters the nature of the
compliance obligation by assumj-ng that t.he obligation is
limited to the time period cont.ained in the reference Lest
method. The obligat.ion to maintain compliance under federal
and state laws governing air quality is continuous.

In February L997, Ehe U.S. Environmental Protect.ion
Agency (EPA) adopted f inal- rules regarding t.he use of credible
evidence to determine compliance under the federal Clean Air
Act. 62 Fed. Reg. 8,3L4 (2/24/97ll. These rule revisions
provided clear authority for EPA to use any avaifabfe
information to prove vio1ations of requirements under the Act.
EPA has noEified the sEate that similar language must be
incorporated into the Montana St.aL.e Implementation P1an, to
ensure that the Pl-an cannot be interpreted to preclude the use
of credible evi.dence, If Montana faifs to address EPA's
concerns, EPA coul-d adopt its own credible evidence provisions
into the P1an, and seek to impose sanctions against Montana,
i-ncluding cuEs in hi-ghway funding, emission offsets for new
sources, or resource funding for state air programs. The
proposed new rule satisfies EPA's concerns.

FinaIly, the proposed amendment to ARM 17.8.321(15) is
necessary to efiminate any inference that the described
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methods of determi.ning compliance wj-th kraft pulp mifl opacity
limits are exclusive, and contrary to the proposed new rule.
As proposed to be amended. the rule would sti11 provide for
use of the COMS as L.he reference method in determining
compliance. However, t.his provision would noE. preclude or
otherwise limit the use of any credible evidence in assessing
compliance, as provided in the proposed new rule.

5. Alternative II differs from Af ternat.ive I only by
inclusion of a rebut.t.able presumption in favor of approved
reference test methods, which can be overcome only by other
rel-evant credibfe evidence that is clear and convincing.
ProponenEs have prepared the following statemenL of reasonabfe
necessity for I{LTERNATIVE II:

Although the Board is proposing Ewo alternative rules. iE
also has the option of not. adopting any rule addressing the
use of credi-ble evidence at this time. The issue of credible
evidence is unresolved national-1y and the D.C. Circuit Court
of Appeafs has determined the Legality of EPA's rul-e
(Alternative r) is not. yet ripe for adjudicatj-on. Many
emission standards have been established based upon specific
reference tests and procedures, and use of non-reference
informat.ion to determine compliance may impose an j-ncreased
regul-aEory burden. The D.C. Circuit Court ruled that absent a
specific enforcement action. it couLd not determine whether
EPA' s rule would il1ega11y impose sE.ricE.er emission
limitations as applied. EPA has granEed ot.her Region I states
exE.ensions of time Eo respond Eo iEs "SIP ca1l" and the SEate
of Montana has requested a similar exLension. The Board may
determj-ne thaE it is premature to adopt a credible evidence
rule in the form supported by EPA at this time.

If the Board should decide to adopt a rule at this time,
it may j-ncl-ude a rebut.t.able presumpt.ion in favor of prescribed
reference test met.hods designated by permit or regulation
(Alternative II) . The presumpEion would not limit the
admissibif it.y of other relevant credible evidence, but would
give added weight Eo approved reference methods or procedures.
When compliance is demonstrated by a test or procedure
provided by permit or other applicable requiremenE, then the
owner or operator would be presumed to be in complj-ance unl-ess
that presumption is overcome by other, rel-evant credible
evidence thaE is clear and convincing. The objective of this
presumption is to strike a bafance by providing owners and
operaEors with reasonable assurance of the standard they must
meeL Eo show or certify compliance, whife afso allowing t.he
Department to consider aff refevant credible evidence in
determining compliance.

Under Afternative II, t.he initial burden of demonstratsing
compliance remains wit.h the source. A rebuttable presumption
of compliance arises only if an owner or operator meets its
initial burden through reference tests or procedures required
by it.s permit or other applicable reguirements. In all- cases,
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the obligation to maint.ain compliance under federal and state
laws governing air quality is continuous.

A11 parties appear to agree that. the use of an approved
reference test is the best and preferred method for
determining compliance with applicable standards. The
DeparEment has assured the Board that it will not. alter the
pract.ice of using the reference Eest method as a rrbenchmark'
or "yardstick" for measuring other credible evidence.
However, parties should not have to rel-y on informaf agency
practice to avoid 1ega1 jeopardy. The informal practice of
the Department of relying on the reference test method as Ehe
preferred means of demonstrating compliance might erode or be
abandoned over time. Additionally, EPA or third parties may
not. fo11ow this informal- practj-ce. Absent the incl-usion of a
presumption. the credible evidence rule would feave owners and
operators who demonstsrate or verify compliance based upon the
approved reference tests at risk. There is no reason not to
pl-ace such a "benchmark" expli-ciE1y in the ru]e. If the Board
adopts a credible evidence ru1e. the inclusion of a clear
presumption will promote regulatory certainty and compliance.

EPA has asserted t.hat Montana's State Implementation PIan
must be amended to ensure that the Plan cannoL be interpreted
to preclude the use of credible evidence. Because lhe
presumption only addresses the $reight of credible evi.dence and
not its admissibilj-tsy, thj-s presumption meets EPArs concerns
withouE jeopardizing owners and operators who have
demonst.rat.ed compliance by prescribed reference E.est meEhods
or procedures.

The proposed amendment to ARM 17.8.321 (15) is
unnecessary, as the Kraft pulp mi11 rul-e a]ready provides that
COMS will be the I'primaryfi measure for determining compliance.
However, the use of EPA'S "method 9" is authorized when there
is reason to believe t.hats COMS daE.a is not. accurate or when
COMS data is unavailable -

7. Concerned persons may submit t.heir dat.a, views or
arguments concerning the proposed action either in writing or
oraf l-y at the hearing. Written data, views or arguments may
also be submitted Eo the Board of Environmental- Review. P.O.
Box 200901, Helena, Mont.ana, 59520-0901, no later than March
22, 2000. To be guaranteed consideration, the comments musE
be postmarked on or before E.hat dat.e. Written data, views or
arguments may afso be submitted electronically via email
addressed to Leona HoIm, Board Secret.ary, at
" tholm@stsate . mt . us " , no later than 5 p.m. March 22, 20oo.

8. The Board maintains a lisE of interested persons who
wish to receive notices of rulemaking actions proposed by this
agency. Persons who wish to have their name added to the lisE
sha11 make a written request which incl-udes the name and
mailing address of the person to receive notices and specifies
that the person wishes to receive noE.ices regarding air
guality. Such r^,rit.ten request may be maif ed or del- j-vered to
the Board of Environmental Review, P.O. Box 200901, Hel-ena,
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Montana, 59620-090f, faxed to the office at. (406) 444-4386, or
may be made by completing a requesE form at any rules hearing
held by the Board.

MCA, do
'_L',he br- 11

not. app1y.
sponsor notice requirements of 2-4-302,

BOARD OF ENVI RONMENTAI REVIEW

by Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

David Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State ,fanuary 31, 2000.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In t.he matter of the amendment
of ARM 17.8.l-01 pert.aining to
excl-usions from the definition
of volatile organic compounds

(AIR QUA]-,,ITY )

TO: A11 Concerned Persons

1. On March 21, 2000. at 1:30 p.m. in Room 35 of the
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the
Board of Environmentaf Review will hold a hearing Eo consider
the proposed amendment of the above-captioned ru1e.

2. The Board will make reasonable accommodations for
persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this
notice. If you require an accommodation, contact the Board no
fater than 5 p.m., March 14, 2000, t.o advise us of the nature
of Ehe accommodation you need. Please contact the Board at
P.O. Box 200901, Helena, Montana, 59520-0901; phone (406) 444-
2544; fax (405) 444-4385.

3 . The rufe proposed to be amended provides as foflows.
Text of present rule with matter to be stricken interlined and
new matter underfined.

17.8.101 DEFINITIONS As used in this chapter, unless
indicated otherwise in a specific subchapEer, t.he following
definitions apply:

(1) through (39) remain the same.
(40)S "Vol-at j-f e organic compounds (VOC) " means any

compound of carbon, excluding carbon monoxide, carbon dioxide,
carbonic acid, metallic carbides or carbonates, and ammonium
carbonate, which participates in atmospheri-c photochemical
reac E i on s-7---axdl

+-ae+t*+i*C incfudes any such organic compound
other than the following, which have been det.ermined tso have
negligible photochemical reactivity:

(i) meEhane i(ii ) ethane;
methyl acetate;
methyl-ene chloride (di chl-oromethane ) ;
1, 1, 1- E.richloroethane (methyl chloroform)
1, 1.2 - trichl-oro- 1, 2,2 -Lriflnoroethane

trichlorof luoromethane (CFC-11) ;
dichlorodifluoromethane (CFC-12) ;
chforodifluoromethane (HcFC-22) ;
trifluoromethane (HFC-23) ;
1, 2-dj.chloro-a, 1, 2, 2 EeLrafluoroethane

chloropentaf luoroethane (CFC-115) ;
1, 1, 1-trifluoro-2 ,2 -dichloroethane

(a) This

NOTICE OF PUBIJ]C HEARING ON
PROPOSED AMENDMENT

(HCFC_123);

3-2/to/oo

(iii)
(iv)
(v)
(vi )

(cFC-113);
(vii)
(viii )
(ix)
(x)
(xi )

(cFC-114);
( xii. )(xiii )
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(xv)
(xvi )

xv11
(xviii)
(xix )
(xx)
(xxi )(xxii)
(xxi ii )
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difluoromet.hane (HFC-32) ;
ethylfluoride (HFC- 151) ;
L,1,l,3, 3, 3-hexafluoropropane (HFC-235fa) ;
l, L,2,2, 3-pentafLuoropropane (HFC-245ca)
L,l,2,3,3 - pentaf luoropropane (HFC-245ea
I ,l ,l ,2 , 3 -pent.affuoropropane (HFC-245eb)
L, 7,L,3, 3-pentafluoropropane (HFC-245fa)
,1,1,2, 3, 3-hexafluoropropane (HFC-236ea
,L,!,3,3 -pentafluorobuLane (HFC- 3 55mfc )
hlorof luoromethane (HCFC-31) ;
, 2 -dichloro -7 , L ,2 -Erifluoroethane (HCFC-123a) ;
chLoro- l- - fluoroethane (HCFC-151"a) ;

, 7, L, 2, 2, 3, 3, 4, 4 -nonaf luoro-4 -methoxy-butane

L,l,L,2-tetrafLuoroethane (HFC- 13 4a ) ;
1, 1-dichloro-1-fluoroethane (HCFC-141b) ;
1-chloro-1, 1-difluoroeEhane (HCFC-]-42b) ;
2-chloro-1, 1, 1, 2-tetra-fl-uoroethane (HCFC-124)
pent.af luoroeEhane (HFC- l-25 ) ;
L, !, 2,2-tetrafluoroethane (HFC-134) ;
1, 1, l--trif luoroethane (HFC-143a) ;
1, l--dif luoroethane (HFC-152a) ;
parachlorobenzotri f fuoride (PCBTF) ;
cycl-ic, branched, or linear completefy

these

(A)

the same.

l-
1
c
1
1
1

( xxiv )
(xxv)
(xxvi )

(c.F,ocHr) ,
(xxvii) 2- (difLuoromethoxlrmethyl ) -1, L,1,,2,3 ,3,3

-heptafluoropropane ( (CF. ) ,CFCF,OCH. ) ;
(xxvi i i ) 1-ethoxy- 1, 1,2,2,3 ,3 ,4,4,4 -nonaf luorobutane

( c.F"oc,H, ) ,
(xxix) 2- (eEhoxydifluoromethyl) -l-,1, 1,2,3,3,3

-heptaf l-uoropropane ( (CF. ) ,CFCF.OC,H. ) ;
(xxx) 1-,1-,1,2,3,4,4,5,5,5-decafl-uoropentane

(HFC43-1omee) ;
(xxxi )

(HCFC-225ca) ;
(xxxi i )

3, 3 -dichloro- 1, 1, L,2,2, -pentaf luoropropane

1, 3 -dj-chforo- l-, 1. 2,2,3 -pentafluoropropane
(HCFC- 2 2 5cb) ;

(xxxi i i )
(xxxiv )
(xxxv)
(xxxvi )

(xxxvii )(xxxviii )
(xxxix)
(xI)
(xIi )

xl-ii
methylated siloxanes;

(xli-i-i-) aceEone ;
perchforoet hyl ene ( tetrachloroethylene ) i
t-butrzl acetate; and

xl-i-v
(xIv)
(x1vi) perfluorocarbon compounds which faII into

classes:
(i) Ehrough (iv) remain the

Ehrough (D) .
(40) (b) through (42) remain

same, but are renumbered

AUTH: 75-2-L1-1-,
IMP: Title 75,

MCA
chapt.er 2 . MCA

4 - The proposed rule amendments would revise the
definition of volatile organic compounds (VOC) for purposes
related to attaining federal and state ambient air quality
standards for ozone. This proposed revision would add t-butyf
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acetaEe (al-so known as tertj.ary butyl acetate or informally
known as TBAC or TBAC ) Lo t.he l-ist of compounds excluded from
the definition of VOC. The proposed amendment is necessary
because this compound has negligible contribution to
tropospheric ozone formation. The proposed amendment is in
response Eo a change in the federal def j-nition of VOC
published at 54 FR 52731 on September 30, L999, "Air Qualj-ty:
Revision to Definit.ion of Volatile Organic Compounds- -
Exc]usion of t-Buty1 Acetaterr, to be codj-f ied at 40 CFR
51.100(s) (1) . Under the proposed amendment if a facil-ity uses
or produces E-buty1 acetate and is subject to state or federal
regulations limiting the use of VOCs in its producE., timiting
the VOC emissions from the facility. or ot.herwise controll-ing
the use of VOCs, then the facility would not count. t-butyf
acetate as a VOC in determining whether the facility meets its
regulatory oblj-gation.

5. Concerned persons may submit their data, views or
arguments concernj-ng the proposed action either j-n writing or
orall-y at the hearing. Written data, views or arguments may
also be submitt.ed to the Board of Environmental Review, P.O.
Box 200901, Helena, Montana, 59520-0901-, no l-ater than March
24, 2000. To be guaranteed consideraE.ion, the comments must
be postmarked on or before that date. Written data, views or
arguments may also be submit.ted electronically via email
addressed to Leona Ho1m, Board Secretary, at
" l-hol-m@stace . mt . us " , no LaEer than 5 p.m. March 24, 2000.

6. ,fames B. Wheelis, atlorney for the Board. has been
designated to preside over and conducE Ehe hearing.

'7. The Board maintains a l-ist of interested persons who
wish to receive notices of rulemaking act.ions proposed by this
agency. Persons who wish Eo have their name added t.o the list
shal-1 make a written request which includes the name and
maifing address of the person to receive notices and specifies
t.hat the person wishes to receive notices regarding aj-r
quality. Such written request may be mailed or defivered to
the Board of Environmental Review. P.O. Box 200901. Helena,
Montana, 59520-0901, faxed E.o the office at (405) 444-4386, or
may be made by completing a request form at any rules hearing
held by the Board.

8. The bill sponsor not.ice requiremenE.s of 2-4-302,
MCA. do not apply.

BOARD OF ENV I RONMENTAL REVIEW

,Joe Gerbase
JOE GERBASE, Chairperson
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Reviewed by:

David Rusoff
David Rusoff, Ru]e Reviewer

Certified to the Secretary of State ,January 31, 2000.

3-2/ao/00 MAR Notice No. 17-l-Lg



-26t-

BEFORE THE BOARD OF ENVIRONMENTAT REVIEW
OF THE STATE OF MONTANA

In the mat.ter of the amendment )

of ARM L7.8.302 pertaining to )

cemenE manufacturing indust.ry )

and primary lead smelting )

maximum achj-evab]e conE.rol )

technology )

NOTTCE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

(AIR QUAIITY)

TO: A11 Concerned Persons

l-. On March 23. 2000, at 1:30 p.m. in Room 35 of the
Metscalf Building, 1520 East Sixt.h Avenue, Helena, Montana, E.he
Board of Environmental Review wil-l- hold a hearing to consider
the proposed amendment of Ehe above-captioned rule.

2. The Board will make reasonable accommodations for
persons with disabj-fities who wj-sh to participate in this
hearing or need an alternat.ive accessible format of this
notice. If you require an accommodation. contact the Board no
f at.er than 5 p.m., March 15, 1-999, to advise us of the nature
of the accommodaEion you need. Pfease conEact the Board ats
P.O. Box 200901, Helena, Montana. 59620-0901; phone (405) 444-
2544; fax (405\ 444-4385.

3. The rul-e proposed to be amended provides as foIlows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

L7.8.302 INCORPORATION BY REFERENCE (1) through (1) (e)
remain the same .

(f) 40 CFR Part
hazardous air pollutant
rufes published at 54

63, specifying emission standards for
source categorles includinq the finaL

FR 31-897 on ,fune 14, 1-999. "NationalEmission Standards for Hazardous Air Poflutants for the
Port.land Cement Manufact.urinq Industrv", t.o be codified at. 40
CFR Part 53, Subpart I-,1,1,; and at 64 FR 30193 on ,fune 4 , L999,I'National Emission Standards for Hazardous Air Pollutants for
Primarv Lead Smeltinq", to be codified at. 40 CFR Part 63,
SubparE. TTT

(2) through (4) remain the same.

AUTH:
IMP:

75-z-ttt, 75-2-203 , MCA
75-2-203 , MCA

4. The proposed rule amendment would incorporate by
reference the federal- portl-and cemenE manufacturing industry
and primary lead smelt.ing maximum achievable control
technology (MACT) standards. The MACT standards are source
category- specific emission and controf equipment standards for
sources of air pollution tshat emit hazardous air poll-utants.
The U.S. Environment.af Protection Agency (EPA) adopted
portland cement manufacuring and primary lead smelting MACT
standards on LTune 14. ].999, and ,June 4, 1999, respectively.
The poJ-icy of the MonEana legislature has been for the state
MAR Notice No. 17-119 3-2/L0/00
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to maint.ain primacy of its environmental regulation programs.
It is necessary for the state to adopt these MACT standards to
maintain its delegaEion of authority from E.he EPA and primacy
to enforce Ehe air toxics program. Section 75-2-207, MCA, of
t.he Clean Air Act of Montana prohibits the Board from adopting
a rul-e Ehats is more sEringent Ehan comparable federal
regulat.ions or guidelines unless the Board has conductsed a
public hearj-ng and made certaj-n written findings supporting a
more stringent state standard. The Board j-s not proposing
more stringent. standards because the Board has not conducted a
public hearj-ng and has not made such written findings.

5. Concerned persons may submit their data, views or
argumenEs concerning the proposed action either in writing or
oralIy at the hearing. Writ.t.en data, views or argumenEs may
also be submitted to the Board of Environmental Review, P,O.
Box 200901, Hel-ena, MonEana, 59520-0901, no l-ater than March
29, 2000. To be guaranE.eed consj-deration, t.he comments must be
postmarked on or before EhaE daEe. Writ.Een data, views or
argument.s may also be submitted electronically vi-a email
addressed to ].,eona Holm, Board Secretary, ats

" 1ho1m@st.at.e . mt. . usrr , no Iat.er Ehan 5 p.m. March 29, 2OO0.

6. ,James B. Wheelis, attorney for t.he Board, has been
designated to preside over and conduct the hearing.

7. The Board maint.ains a lisE of int.erested persons who
wish tso recei,ve notices of rulemaking actions proposed by this
agency. Persons who wish to have their name added Eo E.he list
sha11 make a written request which j-ncludes the name and
mailing address of the person to receive notices and specifies
that the person wishes to receive notices regarding air
quality. Such written request may be mailed or delivered Eo
the Board of Environmental Review, P.O. Box 200901, Helena.
Montana, 59520-0901, faxed to the office at (406) 444-4385, or
may be made by completing a request form at any rules hearing
held by Ehe Board.

8 . The bi- 11
MCA, do nots appl-y.

sponsor not.ice requirement.s of 2-4-302,

BOARD OF ENVIRONMENTA]., REVIEW

,Joe Gerbase
.IOE GERBASE, Chairperson

Reviewed by:

David RDsoff
David Rusoff, Rule Revi-ewer

Certified to the Secretary of State .fanuary 31, 2000.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment )

of ARM 17.30.530 pertaining to)
tshe Eemporary water guality )

standards for portions of Mike )

Horse Creek, Beartsrap Creek )
and the upper Blackfoot River )

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

(water Quality)
TO: A11 Concerned Persons

1. On March L4t 2000 at 10:00 a.m. j-n Room l-11 of the
Metcalf Buildj-ng. 1520 East Sixth Avenue, Helena. Mont.ana, the
Board of EnvironmentsaL Review will hold a hearing to consider
the proposed amendment of the above-captioned ruIe.

2. The Board will- make reasonable accommodations for
persons with disabiliE.ies who wish to parE.icipaEe in this
hearing or need an alternative accessible format of this
notice. If you require an accommodation. cont.act the Board no
1aE.er than 5 p.m., March 7,20OO, to advise us of the nature
of the accommodation you need. Pfease contact the Board at
P.O. Box 200901-, Helena, Montana, 59620-090L; phone (406) 444-
2544; fax (4061 444-4385.

3. The rule proposed Eo be amended provides as fol-l-ows.
Text of present rule with mat.ter to be sEricken interlined and
new matter underlined.

17.30.530 TEMPORARY WATER ITY STANDARDS FER--NEIreRT,E
M+N+NHT#PR+EF (1) Fol-Lowing are the temporary water
quality sLandards and rel-at.ed provisions for new world mininq
district:

remains the same, but is renumbered (a) .

remains the same, but is renumbered (b) .
(a) through (c) remain t.he same, but are
(d) and (e) .

(2) Eqllowing afe the temporary water cruality
and related provj-sions for portions of Mike Horse Creek,
Beartrap Creek and the upper Blackfoot River :

1

(1)
(2\
(2')

(c) ,
renumbered

stsandards

e stat e of Montana is to have Ehese
waters support the uses desiqnat.ed for wat.ers cl-assified B-1
aE ARM 17.30.523(a). The standards for the paramet.ers lisLed
an thi s rule emDorara modifv the specific st.andards for

(a) The ooal of th

those parameters provided in ARM 17.30.523 for each of the
water bodies f ist.ed befow, untiL the temporary sEandards
expire or are terminat.ed by the board. The standards for
parameters not fisted in this l-e are Ehe specific standards
listed in ARM ]-7.30.623 except where Ehose recruirements
conffict wit.h the temporary sEandards f isE.ed beIow.

(b) The existinq uses of Ehese water bodies must be
maintained durinq the period that these t.emporary standards

E I

are in effect.
(c) These temporarv standards are effective from ,fune 1

2000, throush May 31, 2008.

MAR Notice No. 17-120 3-2/Lo/oo
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Exce tas
temporary water qual-itv standards for Mike Horse Creek, from

d a rovided in 2 d 11 be l-ow the

the clean water diversi-on structure (w+z'r'19.3",
W1-72"2L ' 40.9" ) to its confluence
(N47'1 , 44.01' , wLL2"2L ' 13.0n ) , are as fol-l-ows. No more than 3?

Paramet.er uq/liter

wit.h Beartrap Creek

of the monit.ored samples may exceed Ehe numeric meEals
standards or may be less than the pH standard below. Metals
standards are in terms of microqLalns per liter (gq/1iter)
total recoverabfe concent.rations and the pH standard is rn
standard units (su) .

Cadmium 135.
Copper 3, 000.
Iron 900.
Lead 230.
Manganese 5, 000.
Zinc 22 000.
pH mu int.ained above 5.5 su.

(ii) The water cruality standards for Mi-ke Horse Creek,
from the clean water diversion struct.ure (fv+z'l ' 19.3 ",

remediat ion - re lated
construct.ion activities are the qual-ity that. resufts from
those activities, provided aff necessary permits and
authorizat.ions are obtained and all reasonable sEeps are E.aken
t.o minimize the duration, exEent and ma nitude of the short -

WLL2"2l ) to its conf l-uence with Beartrap Creek
(N47'1'44.0n, Wa12"2L'13.0"), durinq

term impacts.

the BearE.rap tail-inqs i
W!f2"21' l-l-.3 r' ) to its conf luence wit.h Anaconda Creek
(N47"2' 5.8', W112"21'31.1r') , are as fof]ows. No more than 3?

water quality standards for Beart.rap Creek, from the foot of
oundment dam (N47"1 '42.1" ,

of the monitored samples may exceed the numeric metals
standards or may be less than the pH st.andard befow. Met.als
s tan rd

(e) (i) Except as provided in (2) (e) (ii) below, the

re in terms of micr rams r liter 1i r
total recoverable concent.rations and the pH standard as 1n
standard units (su) .

Param ter
Cadmium
Copper
Iron
L,ead

fiter
50.

700.
s00.
80.

Mangane se
Zinc 7 500.
pH must be maintained above 5.5 su.

(ii) The water guality standards for BeartraD Creek, from
the foot of the Beartrap Eailinqs impoundment dam

N4.7"1_ | 42 -Ltl w1_1_2"21_ ' 11 .3 'r to its conf l-uence with Anaconda
creek (N4?"2 ' 5.8", wrL2"zr'3:- .L dur lncI remediat ion - re l-at ed

3,700.

").
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those 4ctivitjeg- provided al:L necessary permits and
autborizat.ionE are ablained and af1 reasonabfe steps are t.aken
to minimize the duration, exLen! end maqnit.ude of t.he short-
term i-mpacts.

(f) (i) Except as provided in (2) (f) (ii) below, the
wat.er qualiEv standards for the Bl-ackfoot River, from Anaconda
Creek (N4 ?"2 | 5 - 8tt . W1"72"2L r 31 . 1'r ) Eo Ehe confluence of Stevens
Gul-ch (N47'2,24.81t, Wrr2"22,15.8,), are as fo11ows. No more
than 3? of the moniE.ored samples may exceed the numeric metafs
standards or may be less than the pH standard below. Metsa1s
standards are in terms of micrograms per l-iter (r,lq/liter)
total recoverable concenErations and the pH standard is r-n
standard units (su ) .

Parameter uq / liEer
Cadmium t6.
Copper 220 -

Lead 25-
Manqanese 4,300.
Zinc 5,000.
DTI must be maint.ained above 6.5 su.

(ii) The water oualitv standards for the Blackfoot River,
from Anaconda Creek (N47'2 '5.8' wLL2"2L ' 31 .1" ) to its
confluence wiEh Slcvc4s culch (N47'2, 24.8", wL]-2"22,15.8,),
durinq remediat ion- rel-ated construction activitsies are the
crualitv that results from those acEivities, provided al-l-
necessary permits and authorizations are obtained and afI
reasonablg steps are taken to minimize t.he durat.ion, extent
and magnitude of t.he short-term impacts.

e l-o(o) (i) ExceDL as orovided in (2) (o) (ii) b w- the
water quaLitv standards for the Blackfoot River, from the
confluence of Stevens Gu]ch (N47"2'24.811 WLL2"22 ' 15.8't) to the
confluence with Pass Creek (N47"2'30.5" W1a2"22t 52.8" ), are as
fol-Iows. No more than 3? of t.he monitored sampl-es may exceed
the numeric metafs standards or mav be l-ess than the DH
standards befow. Metal-s standards are in terms of micrograms
per liter (riq/liter) toLal recoverable concentrations and the
pH standard is in s tandard units (su) .

Paramet er Lq / l-iEer
Cadmium 10.
Co er
I ron

70 -

340.
L,ead a1
Manqanese 900.
ztnc 2 700.
pH must be maintai-ned above 5.5 su.

(ii) The water oualitv standards for the BlackfooE. River,
from tshe confluence of Stevens Guf ch (N47"2,24.81' ,
wLL2o22 ) to the conffuence wiEh Pass Creek (N47"2'30.s",

MAR Notice No. 17-120 3-2/L0/oo
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provi-ded all necessarv permits and authorizations are obtained
and aff reasonable steDs are taken to minimize the duration.
extenE. and maqnitude of the short-t.erm impacts.

AUTH:
IMP:

75-5-20t, 75-5-312, MCA
75-5-312, MCA

4. The duration of the proposed temporary standard is
eight years because the Department of Environmental Quality
has advised the Board that rec1amaEion can be accomplished
within that timeframe. See proposed 17.30 . 530 (2 ) (c) . However.
ASARCO's petition (see section 5 bel-ow) was for a 15-year
duration. The Board is therefore considering adopting the
proposed rule with a modification extending the duration to 15
years or an appropriate period less Ehan 15 years. The Board
is requesting public comment on the appropriate period for the
temporary standards to be in pIace.

5. ASARCO, Inc. has petit.ioned the Board of
Envj-ronmenEaf Review Eo begin rul-emaking for t.emporary waE.er
quality standards for three stream reaches in the upper
Blackfoot River watershed. The reaches are: the Blackfoot.
River from the conf l-uence of Anaconda Creek and Beartrap Creek
to about 1.2 mil-es downstream; Ehe fower porEion of Beartrap
Creek; and a portion of Mike Horse Creek.

The purpose of the petition is t.o address the pollution
arising from discharges from two historic mine adits owned by
ASARCO and nonpoint discharges from hj-storic mining in these
draj-nages. In L993, the Department. of Health and
Environmental Sciences, predecessor agency to the Department
of Environmental Quality, issued a Montana Pollutant Discharge
Elimination SysLem (MPDES) permit for the discharge from Ewo
mj-ne adits and a wetland water treat.ment. system associated
with the adits. The permit is in effect and j-ncfudes a
compJ-iance schedule and water quality discharge f imit.s that.
change as t.he reclamat.ion of the watershed proceeds.

In 1995. the LegisLature enacted S 75-5-31-2. MCA. This
statute placed in the WaE.er Qualj-ty Act for the first. time
express authority for the Board to adopt temporary standards.
The statute requires that. an implementat.ion plan be submitted
to efiminate wat.er quaLity Iimit.ing factors to the extent
achievable as soon as reasonabfy pracE.icabl-e.

Al-though E.he recfamation and wetland treaLment activiEies
are meeting the schedule contained in t.he permit, iE appears
with reasonable scient.ific certainEy that the wetl,and
treatment system has noE. developed and will not deveLop to
meet the next phase of water quality limits, which take effect
OcEober 1, 2000. A1so, additional reclamation not rel-ated to
t.he treatment system and permit. wllf be necessary to achieve
compliance with h,ater quality standards. It is therefore
necessary to take action that addresses the potential for
violation of the Wat.er Quafity Act. Adoption of the proposed
tsemporary water quality standards wilf address this potential .

Furthermore, the proposed temporary standards. in conjunction
3-2/1,0/00 MAR Notice No. 17-120
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wiE.h the implement.ation plan proposed by ASARCO, will
eliminate the water quality limiting factors to the extent
achievable and as soon as is reasonably practicable.

The Board considered two alternatj-ve means of addressing
this situation under the Wat.er Quality Act. The Board
considered recommending that the Department of Environmental
Qualit.y amend the MPDES permit. This alternative was rejected
in view of the clear policy direction of t.he 1995 Mont.ana
Legisl-ature to deal with this type of situation through the
temporary water quality standard process rather than Ehe
permit process. The Board also considered recommending that
the Department of Environmental Quality adopt a EoEaf maximum
daily load (TMDL,) for these stream segments. The Board
rejected this approach because the TMDIJ process would not
achieve cleanup as rapidly as would the temporary sEandards
process.

6. Concerned persons may submit their data. views or
argument.s concerning the proposed action either in writing or
ora11y at the hearing. Written data, views or arguments may
also be submiE.t.ed Eo the Board of Environmental Review, P.O.
Box 200901, Helena, Montana. 59620-0901 , no later than March
17, 20OO. To be guaranteed consideration, t.he comments musE be
postmarked on or before that date. Written data, views or
arguments may also be submitted electronically via email
addressed to L.,eona Hol-m, Board Secretary, aE

" tholm@state . mt . usrr . no l-ater than 5 p.m. March L7, 20oo.

7. .Tames B. Wheelis, attorney for the Board, has been
designaEed to preside over and conduct the hearing.

8. The Board maintains a l-ist of interesled persons who
wish to receive notices of rulemaking actions proposed by Ehis
agency. Persons who wish t.o have their name added t.o Ehe list
sha11 make a written request which includes the name and
mailing address of the person to receive notices and specifies
lhat the person wishes to receive notices regarding temporary
water quality st.andards. Such written requesE. may be mailed
or delivered to the Board of Environment.al Review, P.o. Box
200901, Helena, Montana, 59620-0901, faxed to the office at
(4OG) 444-4386, or may be made by completsj-ng a request form ats
any rules hearing held by t.he Board.

MCA,
The bill sponsor notice requirements of 2-4-3O2,

not appIy.

BOARD OF ENVI RONMENTAL REVIEW

,Joe Gerbase
JOE GERBASE, Chairperson

9.
do
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RevJ-ewed by :

,Iohn F. North
John F. North, Rule Reviewer

CerEified to the Secret.ary of State January 31, 2000.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF' THE STATE OF MONTANA

18.8
18.8
18.8
18.8

In the matter of the amendment
of rules 18.8.101, 1-8.8.4]-4,

NOTICE OF PUBLIC HEARING
ON PROPOSED A.}4ENDMENT AND
REPEAI,1_8.8.422, 18.8.504, 18.8.508,

. 509, 18 .8 .509A, l-8 .8. 511A',

.511B, 18 .8.5]-2, 18.8. s13,

.518, 18.8.519, 18.8.501.

.502, and 18.8.801 and the
repea] of rules 18.8.418,
18.8.501, 18.8.502, 18.8.514
and 18.8.515 concerning the
Motor Carrier Services
regulaLions for overd j-mens ionaL
vehi-cles and 1oads.

TO: A11 Concerned Persons

1. On March 22, 2000, at 9 a.m.. a public hearing wilf be
held in the auditorium of the Department of Transportation
building, 270L Prospect. Hefena, Montana, to consider the
amendment and repeal of the above - referenced ru1es.

2. The Department. will make reasonable accommodations for
persons with disabiliEies who wj-sh to participate in t.his public
hearing or need an alternat.ive accessibfe format of this notice.
If you require an accommodation, contact the Department no later
t.han 5 p.m. on March l-7, 2000, to advise us of t.he nature of Ehe
accommodaEion you need. Pfease contact Carol-yn Knuckles, Motor
Carrier Servj-ces Dj-vj-sion, Department of Transportat. ion, P.O.
Box 4539, Helena, MT 59504. (405) 444-7629 or TTY users can caff
(406) 444-7696.

3. Each of Ehe proposed changes is reasonably necessary
for Ehe reasons given be1ow. The rules proposed to be amended
provide as fo1lows, s!rj-cken matter interlined, new maLter
underlined:

18 .8 .101 DEFINITIONS
(1) Ehrough (1) (f) remain the same.(o) Unless otherwise orovided for in statute, rlr these

ruIes, overhang is the part of a load that extends bevond the
rear of a vehicle. Rear overhang is measured from the end of
t.he vehicle or underride protection device.

issued for either width, heiqhL, lenqth or weisht in excess of
est h h 1e

(h) A snecial Dermi t i s a wri tl-en docrrmenl whi r-:h maw be

weiqhE. A special permit. shafl be issued for a non-and
reducible load onfv, except whenot he rwt se exr)ressf set for fh
in the ru1es. The duration of a special- permit. may be either a

I
(i) rrConLinuous Lravelrr means unrestricted hours of travel
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for certain vehicles or loads operatinq under sr:ec iaI oermits.
24 hours a da toa a l-n

holidavs and hofidav weekends .
('i ) " Red route I' means t-hose hiqhwavs uDon wLrich certain

hours of travef mav be oroh ibited for vehicles or loads
.)r) at tno under soecial oermits. The hiohwaws a e listed on the
"red route restrictions" maD which is avaif abl-e from t.he Motor
Carrier Services Divisi on. P-o Box 4539. Helena. Montana 59604-

(k) A convov is a orouo of t to five vehicles or vehicle
conbinations travelinq toqet.her.

AUTH: 61-10-155, MCA
IMP: 51-10-121 throuqh 5L-]-0-]-25,

REASON: The proposed amendments are
combine definitions from other rules
(k) and to el-iminate repetit.ion and

MCA

reasonably necessary to
into sections (g) Ehrough
make the rules easier to

18 - .4L4 TN EIN
TION (l-) through (3) remain t.he same.

F CI,ASS

AUTH:51-10-155, MCA
IMP: 51-10-20L, 6L-]-0-202, 51--1-0-209 and 51-l-0-233, MCA

REASON: The proposed amendment.s are reasonable and necessary to
ef iminat.e duplicatsion. Language pertaining to quart.erly and
monthly fees is contained in ARM 18.8.415.

RMIT (1) The time limit on al-l-
temporary trip permits shal-I be 72 hours. For ext.ension of
temporary tr j-p permits. see addi E iona I
info rmation fn l-hi s rrr I

(2) and (3) remain the same.
(4) Each sinqle vehicle or

in a combination e#es with
each En*ek--e:=*+ailer vehicle
a gross weight of over 5,000

pounds
purehase requires a temporary trip permit
foflowinq conditions applv:

(a) through (i) remain the same.
(j) f,J+ Anv non-resident vehicles not current.ly licensed

an anv tu i sdict ion
(k) through (5) (d) remain E.he same.
(e) Trai]ers drawn by trucks or tractors licensed under

Schedul-e iH II fees are not subject to trip permits if
currently licensed and the registraLion receipt accompanies the
vehi-cle.

(f) through (5) remain the same.
(7\ Upon application to an M.C.S. enforcement officer or

a highway patrolrftan officer, a trip permit may be extended by

i f one on more of t-he

3-2/L0/00 MAR Notice No. 18-93
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followinq reasons:

(a) a delav due to mechan ical- breakdown or hazardous
conditions. uD to 15 davs; or(b) when a weekend or hoLidan prevents unloadinq or
l-oadinq of the vehicle, for the period of the weekend or the
hol idav .

(9) and (10) remain Ehe same, but are renumbered (8) and
(e) .

AUTH: 61-10-l-55, MCA
IMP: 51- 10 - 211 through 5]--t0-2L4, MCA

REASON: The proposed
revise sections (1) ,
efiminate redundancy.
clerica] error.

amendments are
(4) , (7) and (8)

Section (5) (e)

reasonably necessary
for clari-fication and
is amended to correct

Eo
to

a

18.8.504 DURAT ION OF PERMIT (1) The duration of a single
trip special permit j-s the length of tsime for the specj-f ied move
as indicated by the effective date and t.he expiration date shown
on the permiE. A sinqle trip special permit mav be issued if
any of the followinq conditions apply:

(a) the pot, eled vehic]e is operatinq on a Montana
temDorarv tri-p permit;

(b) the aoolicant recruests a sinole trio oermit:
(c) the permit is transmitted electronicallv or bv anv

type of communicaEion service except mai.L;
(d) dimensions or weight exceed the maximums alfowed in

A 1 -1n-1 21-
(2) Term permits issued on financial st.at.ionery are valj-d

from ,fanuary 1 through December 31. Term permits issued on the
apportioned registration (cab card) to Montsana based vehicles
licensed under the InEernational Registrat.ion Plan (IRP) , expire
with the registration. A l-erm nermi I maw nlv be issued to a

h A1-1n- 12 q Mrt

a hi r l rr 'l i aanaaA irh M^-+--6-

AUTH: 61-10-155, MCA
IMP: 51-10-121 t.hrough 51-10-125. MCA

REASON: The proposed amendments are reasonabfy necessary tso
combine provisions pertaining to duration of a special permits
contained in ARM 18.8.502 and 18.8.504 into ARM 18.8.504 for
clarification and to make the rufes easier to use.

18.8.508 SELF-ISSUING PERMIT (1) Upon payment. of fees.
trip or term self - issui-ng ewe=+i-me*e-ieaa+ spec ial permits may be
obtained f rom the Helena HH.I. motor carrier services of f ice
for excess width, height, weight, and Iengt.h. These permits
shall be completed for use as needed by t.he purchaser.

MAR Notice No. 18-93 3-2/to/oo
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(2) and (3) remain t.he same.

AIIIH :

IMP:
51-10-t-55,
51-10-121

MCA
through 51-10-125, MCA

REASON: The proposed amendments are reasonably necessary to
promote uniformity by using the definition of special permit
found in ARM 18.8.101. G.V.W. is changed Eo motor carrier
services to correct a clericaf error.

.509 PERMIT I T (1) Unless otherwi se
a--€peei-a+
MCA, are

spee-i++e rovided for in statute or 1n these r 1e

subject to the following ee+*itslerc= reouirements.
permits j:s issued under 51- 10 - 121 throuqh 51-10-125,

e€f,t j+treu++y-,-

++terehange-
r^^ 1 .l l--.^ ^-l

ne+++af-*eele++s

.r-r-,,*i-.. --.i f-^- .1 a rr..*l ^-- r^ ar^-l^-- t^*

/^\ r7^!.,1 ^1^^ ^* -.^L.l ^t^ ^^*1-.:*^!.1 ^-^ ...lrL

/-\ 1L^ L^t.ll^.,^

@ (2) and (3) remain t.he same.
(4) The original term permit must be carried in the

assigned vehicle. The motor carrj-er services division adminis-

3-2/a0/oo MAR Notice No. 18-93



lrator may, under certain circumst.ances, grant verbal authoriza-
tion for movement under a single t.rip everdimensienal and/er
overrve.i€fi€ spec j-aI perm j-t .

(5) Resident mDlement dealers mav mrrcha se a term snecial
ermit for wi ,,1l h and hei h ermined rh

deDartment -

{5+l5l- Ext.reme caution in the operation of a motor vehicle
sha11 be exerci.sed when hazardous condit.ions such as those
caused by snow, j,ce, sIeet., fog, mist., rain, dust or smoke
adversely affect visibility or traction. Speed sha11 be reduced
when such condit.ions exist.. The driver of any vehicle equipped
wiE.h vehicular hazard warning lights may activate such lights
whenever necessary to warn the operators of followj-ng vehicles
of the presence of a traffic hazard ahead of the signaling
vehicl-e, or to warn L.he operators of other vehicles EhaE the
signaling vehlcle may itself const.itute a traffic hazard. When
conditions become suf f icientl-y dangerous, the company or the
operator sha1l discont.inue operations, and operations sha1I not.
be resumed until the vehicle can be safely operated. No travel
is all-owed when a rout.e has been placed under emergency travel-
condit j-ons as determined by t.he department of EransporEation.
The departsment of transportation road report is avail-abl-e
between November 1 and May 1, 24 hours a day by caffing (800)
332-6L7L and on the deoartment of tra nsDortation internet site
at. $rww . mdt . st.ate . mt . us -

(5) remains
{++l_aL con

unLess othen i-se
(8) and (9)

(10 ) .

{+€+l11I

the same, but is renumbered (7) .

voys M will not be al- l-owed
rules.spec i f i ed Uy-e+*er--regr*hEi€+s in these

remain the same, but are renumbered (9) and

Vehicles
l.i -^-^.i ^-^ ^--^^^l.i -- 1 

^ 
E^^: .-,-l J^ ^* .rE t^^! I ^--

#ei€lhE ir are restricted
reguired as ato the posEed speed limiE

condition of the permit..
unless a lower speed as

(12) Utrless otherwise specified in statute or in these
ru1es, the followinq travel restrict.ions applv to vehicles
o a

(a) Continuous travel is allowed for vehicles or wehicle
combj-nations wit.h foad to and incfuding 10 feet wide, or 1l-0
fe

(b) Vehicles travelinq at niqht must be equipped with
liohts the fufl width and lenqt the vehir:1e and load hi ehho f
ar
condit io ns ,ar n i .rhr !

1 f r rm Lreri

(c) Travel is allowed durino da 1 1CTht hours toa sa week
for the folLowinq vehic]es and vehicle combinations:

(i) A sinqle vehicle exceedins 55 feet in lenqth,'
(ii) vehicles or vehicfe co nat 'I oa ns wl-rh l oad over 10

feet wide to and includinq 18 feel- wide- over 110 feet- lono to
1 n 120 feet lon or over fe he6

and incfudincr 1 8 f eel- hi crh:
(iii) No travel on holidavs ho l 'i daw weekends and " red

MAR Notice No. 18-93 3-2/1-o/00



routes" from 3 D.m- Fridav unt 1 sunrise Saturdav and from 12
noon Sundav until sunrise Mondav:

(d) Travel is aflowed durino davlioht hours. 5 davs a week
for the foll-owi-nq vehicl-es and vehi-cl-e con f,inat. ions :

(i) Vehicles or vehicle c i-nations with foad exceedino
18 feet wide. or 120 feet fonq, or 18 feet hiqh;

(ii) No travel on Saturdav. Sunday, holidavs and holidarz
-,aal-^-na - -,1 rr,a^ ro s" from 3 m - F'r 1 n ,-i I -,'-+i da

Mondav.
(11) remains E.he same, buE is renumbered (13) .

AUTH: 51-10-155, MCA
IMP: 6L-L0-f2! throuqh 51-10-125. MCA

REASON: The proposed amendments are reasonably necessary for the
following reasons, Section (4) is amended for uniformity.
Special permit refers to either or bot.h overdimens ional- or
overweight and is defined in ARM 18.8.101-. SecEion (5) combines
ARM 18.8.513 and 18.8.514 for ease of reference. Section (5)
has added the Department's internet address. Sections (8), (11)
and (a2) are reworded for clarification and reorganized by
Eopj-c. Section (11) efiminates Language regarding speed limj-ts
for house trailers. The 56th Montana Legislature enacted
legj-slation which repealed the speed limit for vehicles towj-ng
mobile homes. Sections (12) (a) through (c) have been reworded
for clarification. SecEions (12) (a) and (b) have been amended
t,o provide uniformity wiE.h other western states and make it
easier for motor carri-ers to schedule interstaE.e movement of
overdimensionaf 1oads. while assuring safety of the travelj.ng
public. Definitions of holidays and red route restrict.ions have
been moved to ARM 18.8.101.

8 A EMERGEN TRAVEL AND EMER EN VEIII CLE
(1) through (5) remain
(5) The motor carrier saon adm ini strator

the same.
services d11,Il mav

exemDt the folfowinq vehicles fr restricted horrr so f onet al ron
in an emerqencv si.tuation:

(a) qovernment vehicfes; and
(b) private sector vehicles providinq the same services as

government vehicl-es.
(7\ Emerqencv vehicles trave 1nc, al oht must be e (Tl I annedna

with l-iqhEs the fulf widE.h and lenqth of the vehicfe and load
which are visibfe for not fe s Lhan 5 00 f eet unde norma lr
atmos 1')heric cond if i.rns al nirrhl

AUTH: 6]--l.0-129 and 61-10-155 , MCA
lMP: 61--]-0-L2L, 5L-L0-L22 and 61-10-124, VICA

REASON: The proposed amendments are reasonably necessary for the
following reasons. The catchphrase was amended to include
vehicles operating in emergency situations. The amendment
assures Ehat Ehe safety of the travel-ing public is augmented if
emergency response vehicles can respond in a timely manner Lo an
emergency situation. These amendments afso al1ow government
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agencies to utilize af1 avaifable equipment
snowstorm events, floods, and other natural
disasters.

to
or

respond to
man caused

18.8.5LLA WHEN FLAG VEHICIJES ARE REoUIRED {+l---p+ag

l, \ D] -^ .-^L.l ^l ^^ --^ *^-,,.i *^,i ^r rL^ 5*^-! ^-,J ^L 1L^q!v !v\4ufre

required for vehicles operatinq under
(1) Flao vehi eles are

special permit if one or
more of the followino conditions aoolv:

(a) when travelinq on interstate hiqhwavs:
(i) width over 15.5 feet, one rear flaq vehicle;
(ii) L.,enqth ovqr 120 f eet, one rear f l-aq vehicle;
(b) When travelins on non-interstate hishways:
(i) width over 12-5 feet, l-o and inclrrdino 16-5 feet- . one

front ffaq vehicle;
(ii) width over 16.5 feet, one front and one rear flaq

vehicLe;
f

s+gt+6. A vehicle or load not equipped as required in ARM
18.8.5108 musL use one front and one rear flaq vehicle for all
travel.

seee*aarf+iSh*ays--

AIIIH: 51-10-155, MCA
IMP: 6l--10-121 throuqh MCA

reasonably necessary to

6L-L0-724,

REASON: The proposed amendments are
reword ARM 18.8.511A for clarification.

18.8.5118 CONVOY MOVES OF OVERSIZE VEHICIJES (1)

resEr=i-ee'io*s-: Vehi c I e s ooeratincr under sDE c 'i al n rmit cond i r- ions
which reouire the use of flaq vehicles maw be moved in a convov

wan ndit i
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eenveys may nets e:{eeed 5 everd+merrg+ona} on eyerwe+ghE
Maximum vehicle Lenqth is 120 feet;

@
or vehicfe combinations

A convov mav not exceed five vehicles
oDe E inq uoder special permit ;

(d) There shaII be a minimum of 500 feet and a maximum of
1000 feet beE.ween all vehicles in a convoy---i

(e) One properly equi-pped eseere flaq vehicle is required
at. the front. and rear of the convoy. In addition to the
equipment required j-n ARM 18.8.510A, each escort vehicl-e shall-
be equipped with a sj-gn staE.ing rrOversize I-,oad Convoy-. i',(f) Loads operat.ing under ARM 18.8.602 conditions *i*|-be
are required to have a properly equipped flag person as
specj-f ied in ARM 18.8.502 in each escort vehicle.

AUTH:61-10-155, MCA
IMP: 51-10- l-21 throuqh 5l-1-0-L25 MCA

REASON: The proposed amendments are reasonably necessary to
reorganize and reword ARM 18.8.51-l-B for cl-arification and ease
of use. In section (e) escort. is replaced by flag (vehicl-e) as
defined ln 6l-l-412, MCA. Section (f), references the rul-e
which specifies the equipment. required of a flag person.

18.8.5].2 HEIGHT
(1) through (3) remain E.he same.
(41 A11 loads with a height of l-4 feet, 5 inches or less

may be issued either a term or sj-ng1e trip e+erdime++ie+a}
special permj-t.

(5) Non-reducible loads with a height. in excess of 14
feet., 5 inches will be issued single trip er*erdi+e*sietal
spec i a1 permj-ts.

(5) A term or single trip
may be issued for height of 15
baled or loose hay.

eye-+ime*s-i-ena+ special permit
feets for @

AUTH:51-10-155, MCA
IMP: 5l--10-121 and 51-l-0-124, MCA

REASON: The proposed amendments are reasonably necessary for Ehe
following reasons. Sections (4) and (5) are amended to change
the reference to special permit. as defined in ARM 18.8.101.
Section (5) is amended to assure uniformit.y and to change the
reference to special permit as defined in ARM 18.8.101.

(1) A single trip or term permit may18 .8 .

issued for reducible loads to and i.ncluding 9 feeE in widEh,
feet,_ 6 inches baled hay or hay racks), if they are hauled
vehi-cles that do not exceed 9 feet in t.otaf width.

be
(s
by

1--l,l-- 6 -t^^! .,.1 1^ 'l^^ .l ^^..^l .E^* !*^-.^i -! -,l -L!
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REASON:
section
Sect ions

AUTH: 51-l-0-155, MCA
IMP: 61-10-121 Ehrough 61-10-124, MCA

The
(1)
(2)

18.8.518 SPECIAL VEHICLE COMBINATION DR]VER CERTIFICATION
(1) and (2) remain Ehe same.
(3) The operating company will provide t.he driver with a

certification card, which the driver shal-I carry at all times
when operating a speciaL vehicle combinatj-on. The certification
card sha11 be issued at the completion of the annual certifi.ca-
tion. The certj-fication card shall- be valid from ,fanuary 1
through December f1 of each year. This certificatsion card shall
be avail-able for display by the driver when requested by any
employee of the department of transportation or the Montana
highway patsroI.

A.II|I{: 51-10-155 MCA
IMP: 6l--10-124, l'(CA

REASON: The proposed amendment is reasonabl-y necessary because
it. corrects a clerical error.

proposed amendment is reasonably necessary to
to incl-ude language from 51-10-102 (2) (c\ , MCA.
through (4) have been moved to ARM 18.8.509.

WRE KE R W VEI{
rhrough (1) (b) remaan the same -

1
1

narrl-r'l a :rd rrinl o erddl a
ati n ma fr h

it.s place of business or operator's yard if it is within 100
mil-es of Ehe emerqency scene. If a move exceeds 100 miLes, Ehe
rli er}'l orl rrahi r.l ac m:rr ha ramnrrad fr^^m rha er.a''ra r^ l-ha
first place where t.he saddle mount. confisuration can be safely
reduced to a sinql-e unit.

(d) remains the same.
(e) Permit reserieE+e$s regard+ng heurs ef eperaE+en sha+}

sr grr*ng requiremenEs shal} apply, requirements for tow vehicl-es
operat inq under emerqencv conditions:

I
statutorv l-imits, special permits are recruired and must be
carried in the tow vehicle when resoondincr l-o an emercrencv - An

MAR Notice No. 1-8-93
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ri(i i) A snecial nerma s valid for both the towino vehicle
and the disabfed vehicle and Ioad.

(iii) Soecial oermits for overweiqht are valid for both
divisible and non-divisible loads ^(iv) An emerqencv resoonse exempts the tow truck oDeration
from restricted hours of
emergencv scene.

T aon es the
(w) A 11 f I ao vehic 1es 1icthts. and sionino reoulations

ADD v lo wreckers and / or tow vehicles resoondino to anI
emergencv .

AUTH:51-10-155, MCA
IMP: 51-10-l-21, 51-10-122, 6L-L0-L24 arld 61-10-125, MCA

REASON: The proposed amendments are reasonably necessary because
they provide uniform applicat.ion of regnrlations for all t.ypes of
combinations whj-ch may be t.ransported by a wrecker or tow
vehicl-e, and reorganize the rules for clarificat.ion.

18.8.501 OVERWE IGHT SINGLE TRIP PERMITS (1) The department
of transportation hereby adopts and incorporat.es by reference
!r-^ ^.1 -1-! n-^ l--^.1 ^ rr^-..^ l ..r^: ^1^ ^^!^

weiqht tables
departments ofestablished bv tshe bridqe bureau of the

transporEation for use in determininq the conditions for the
movement of overweiqht vehicles or loads. @

Information nertainino to weioht
t.ables and special permit.s for overweiqht vehicles and loads is
available aE the Motor Carrier Services Division, 2701 Prospect
Avenue, Hel-ena, Montana 59620 . nr 1-rrr nLnno rl- fan(\ 4 iL - c't 2i

(2) Unl-ess oEherwise specified t.hrouqh route anal-vsis bv
the bridqe bureau of the department of transportation. +the
maximum axle loads and the mj.nimum axl-e spacing for whj-ch
overweighE. permits may be issued for non-bui1t-up loads sha11
conform Eo the requirements of the @ \,reiqht
tsables as referenced in (1) .

(3) tshrough (5) remain Ehe same.
(5)

Speciaf Dermits for weiqht.s which do

3-2/ao/o0

and for
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the maximum dimensions allowed in ARM 18.8.509(11) (a) throuoh
(c) mav be i-ssued for continuous trave].

(7) Permits do not al-low travel on any state highway where
seasonal load limiLs are in effect without authorization of the
district engiir*eel. administrat.or or his designated represent.at. ive
in the district or area where traveL takes p1ace.

(8) The fee will- be computed on the t.otal- mj-Ies traveled

e=i 11 Dll blic roads.ona
( 9 ) rema j-ns the same .

AIIIH: 51-10-155, MCA
IMP: 51-10-L2]-, 6L-lO-124 and 51-10-125, MCA

REASON: The proposed amendments are reasonably necessary for the
following reasons. Sections (1) and (2) have been amended to
provide a better definition of the weight reference materiaf
used when issuing a special- permit for weight. Sections (5)
through (8) have been amended for clarificaEion and uniformj-ty
with other rufes contained j-n thi-s chapter. The language in
section (7) ref l-ects the change in title for agency management
personnel.

18.8.602 CONDITIONS IMPOSED FOR MAX IMUM WEIGHT
department may restri-ct speed and 1 mDOSe addi I ional reouirements
as a condition of the special permit in cases of exLreme
overwe ight .

(2\ On interstate highways. unless specifically noEed on
the e+en+ei€+€ speciaf permj-t, loads may maintain a maximum
speed of 55 mph or the

l imi h . The vehicle may remain
in its own traffic lane and normal traffic wil-l- be allowed to
pass. Only one overwej-ght vehicle is allowed on a structure at
a time .

(3) On non-interstate @ highways, when
soeed restrictions over structures are imnosed. two flag
vehj-cles or one flag vehicle and one flag person, equipped with
high visibility clothing and hand-signaling devices, are
required .
For purposes of this subsect.ion, high visibility cl-othing sha11
be a flagger's vesE, shirt, or jacket, orange, yellow, strong
yellow green or fluorescent versions of these colors. Hand
signaling devices shalf be a stop/slo$, paddle 18 inches wide and
ocEagonal in shape, with letters at Least 5 inches high. The
background of the stop face sha1l be red wj-t.h white letters and
border .

(4) and (5) remain the same.
(6)

(1) The

+qhe word "structure" shafl
mean any bridge, overpass, etc.

AUTH: 61-l-0-155, MCA
IMP: 51-1-0-121, 61-10-124 and 51-10-125, MCA

REASON: The proposed amendments are reasonably

E'^r hrr1,h^eae 
^f 

r-hi < nrl a

necessary for
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clarification and to provide uniformity with other rufes
contained in this chapter.

18.8.801 INSURANCE (1) A minimum of $++H+Sl3€€-7-+ss $l-
mi1lion publj-c liability and a minimum of $50, 000 property

€.i-z€r---rc.i-ghtr---€rdamage j-nsurance is required before a special
permit may

be issued. The
company.

permit must show the name of the insurance

AUTH: 51-10-155. MCA
IMP: 61-l-0-121 through 51-10-l-25, MCA

REASON: The proposed amendment increasing the mj-nimum liability
insurance requirement.s is reasonably necessary for the followj-ng
two reasong. First, t.he mere necessity for a special permit.
invariably is due to the unusual characteristics of the
permitEed vehicle due t.o size, weight or widt.h. This creates an
inherent risk to public propert.y as well as vehicles. Second,
tshe doflar amounts presentfy in place do not realisticalfy
represent financial- risks in 2000 and were adopted in 1988, now
12 years o1d. Additionally. this increase paraffefs the current
recommended amounE of insurance for sEate conEracts as
recommended by the Department of Administration.

4. ARM 18.8.418, which can be found on page l8-2a2 of the
Administratsive Rules of Montana, is proposed to be repealed
because its content is contained i.n ARM 18.8.414 and l-8.8.415.

AUTH:
IMP :

51-10-155, MCA
6l-a0-209 and 51-10-223, MCA

ARM l-8.8.501, which can be found on page 18-401- of the
Adm.inistrative Rufes of Montana, is proposed to be repealed
because the definition has been moved to ARM 18.8.101.

AI]I|H :

IMP:

ARM 18.8.502, which can be found on page 18-401 of the
AdministraEive Rul-es of MonE.ana, is proposed to be repealed
because the provisions have been moved to ARM 18.8.504.

51-l-0-155,
6t-L0-L2t,
6t-L0 - t2'7 ,

AUTH:51-10-155, MCA
IMP: 51- 10 - 121 and 6t-lo-124 t

MCA
6t-10-L22, 6t-r0-a24, 51-10-125 and
MCA

MCA

ARM 18.8.5L4, which can be found on page L8-414 of the
Administrative Rules of MonE.ana, is proposed to be repealed
because its content i-s contained in ARM 18.8.509.

51-10-155,
51-10-104,

AUTH:
TMP :

MCA
51-l-0-121 through 61-l-0-148, MCA
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ARM 18.8.515, which can be found on page L8-4!4 of Ehe
Administrative Rules of Mont.ana, is proposed to be repealed
because iEs conEenE is contained in ARM 18.8.509.

5. Concerned persons may present their data, views or
argument.s, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted t.o Carolyn
Knuckles. Motor Carrier Services Division. Depart.ment of
Transportation. P.O. Box 4539, Helena. MT 59504, and must be
received no later than March 22, 2000.

6. Nick A. Rotering has been designated to preside over
and conduct t.he hearing.

7. The Depart.ment of Transportation maintains a list of
inEeresEed persons who wish Eo receive notices of the rulemaking
actions proposed by this agency. Persons who wish to have their
name added to the fist shall make a written request which
includes the name and mailing address of the person Eo recej-ve
notices and specifies the subject area or areas of interest of
t.he person requesti.ng noLj-ce, including, but not limited to,
rul-es proposed by the Administration Division. Aeronautics
Division, Highways and Engj-neering oivj-sion, Maintenance
Division, Motor Carrier Services Division, and Rai1, Transit. and
Planning Division. Such written request may be mailed or
delivered Lo t.he Montana DeparEment of Transportation, Legal
Services, P.O. Box 201001-, Helena, MT 59620-1001, faxed Eo the
office at (405)444-7206, or may be made by compleLing a request
form at any rules heari-ng held by the Department.

8. The bill sponsor notice requirements of 2-4-302, MCA.
apply and have been fulfilled.

MONTANA DEPARTMENT OF TRANSPORTATION

AUTH:
IMP:

51-10-155, MCA
51- 10 - 121 and 5l--10-122, l'4CA

Yy,r,*,^^
By:

MARVIN DYE, DiTeCIoT

L.,yle Manley, Rule Reviewer

Certified to the Secretary of State ,fanuary 28, 2000.
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of amendments
of ARM 32 .24 .3 01 regarding
the pricing of producer
milk; and the repeal of
ARM 32 .24.52l. and 32 .24.522
and amendmen! of ARM
32 .24 .5 2 3 in regards E.o
ut j-Ij-zation, procedures to
purchase and marketing of
surplus milk

NOTICE OF PUB]-,IC HEARING
ON PROPOSED AMENDMENTS
AND REPEAL

DOCKET NO. 1-OO

TO: A11 Concerned Persons

1. On March 6, 2000, at 9:00 a.m., a public hearing
will be held in the Scott Hart Audit.orium, 302 N. Roberts St.,
Hefena, MT 59620, to consider amendments of ARM 32.24.301, the
repeal of ARM 32.24.521 and 32.24.522, and amendment. of ARM
32.24.523. If necessary. t.he hearing wilI continue through
March 7, 2000.

2. The board of milk conL.rol wil-l- make reasonabfe
accommodaEions for persons vrit.h disabilities who wish to
participate in this public hearing or need an a1ternative
accessibl-e format of this notice. If you require an
accommodation, cont.act the mil-k conErol- bureau no Later than
5:00 p.m. on March 2, 2000, Eo advise us of Ehe nature of the
accommodation that you need. Please contact Marlys Mattfeldt,
Milk Control Bureau, 301 N. Roberts St. - Rm. 235, PO Box
202001 , Hefena, MT 59620-2001; phone: (405)444-28'75; TAD
number: 1-800-253-4091; fax: (406) 444-a432.

3. This proposed action is in response to three
petitions for rulemaking, and one action on the board's own
motion. Four alternative amendments to the rule and rule
repeal-s are proposed. The four alternatives represent. t.he
proposed approach of the Montana Dairy Associat.ion (MDA)
(ALTERNATIVE I), Meadow Gold Dairies, Inc. (ALTERNATIVE II).
MonLana Dairy Assocj-ation (MDA) (AI-,TERNATIVE III), and the
Board of Milk Control (AITERNATIVE IV). Paragraphs 5, 6, 7,
and 8 of this notice contain rationale statements for each
proposed afEernative. The rat.ionale sE.atements have been
prepared by Ehe proponents of the alternatives. After hearing
public comment on the alternatives, the board wil-l decide
which, if any, of the proposed afternatives Eo adopt.

4. The proposed alternative amendments and repeals
provide as foflows, stricken matter inLerlined, new matter
underl ined :

3-2/Lo/oo MAR Notice No. 32-3-145
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AITERNAT IVE I

Ehe same.
the cfass I price at the

1) through (2)
3) Formula for

rema ln
f ixing

1ve1e
producer

at 3 .5?(a)
butterf at
the sEaEe

The minimum
which shalf
of Montana,

class I price per hundredweiqht
be paid to producers by distribuEors
shal-l-bethe@

1n

l^r^**l-^l
EIIqE I-l-:- l,\ve Y-. JJ.

mont.hly federal order price as cal-culated and published
1n tO 7 CFR art 1000.50 a throu hacc fus a Montana

class I location differenEial of $2.55. If the resul-t.inq
computation is below $1-5 per hundredweight, the location
differential of 54.30 will be utsi]ized and compared to a S15
after-effect. The lower of the 2 numbers will become the
minj-mum monthl-y announced Montana class I price.

^^r^..r^!^r L-., -,.1r,1 *r..,1 -- rL^
---l^

1,-., rL-^ rr-.i F^J selre vr
l^-. ^ t-^ts^*

vL .?.veJJt vI

When milk does not tesE 3.5
? pereet+e butEerfats, Ehe price per CWT will be adjusted for
each .1 Z peree+ts the butterfat test moves up or down. ----+he

(4) through (8) (b) remain the same.

AUTH:
IMP:

8t-23-302,
8L-23 -302 ,

MCA
MCA

AI.,TERNAT IVE T I

ARM 32 .24.52]- REOUIRED UTILIZATION OF SURP].,,US MII-,K
l-ocatsed at page ARM 32-88]- , is proposed to be repealed.

81-23-302, MCA
8l--23-302, MCA

page ARM 32-882, is proposed to be repeal-ed.

81-23-302,MCA
81-23-302, MCA

AUTH:
IMP:

ARM 32 .24.522 PROCEDURES . PURCHASE PR]CE AND TERMS
located at

AUIH:
IMP:

ARM 32.24.523 MARKETING OF SURPLUS MILK TO NON- POOL
HANDLERS (1) A11 surplus milk not directed to other pool
handlers f or use in class I and I I as--i.eqrli-red-+y-+h,i-s
si*behapt€:e sha11 be marketed and sold in an economically
advantageous manner and any gain or loss shal-L be exclusively
shared by all Montana pool dairymen.

(2) through (5) remain Ehe same.

MAR Noti.ce No. 32-3-14s 3-2/L0/00
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AUTH:
IMP:

81-23-302, MCA
81-23-302, MCA

32.24.301

ALTERNAT IVE III
PRICING RULES

) through (2) remain the same.
) Formul-a for fixing the class I price at the

1
3

1eve1
producer

at 3 .5?(a) The minimum cLass I prJ- ce per hundredweiqht
but t erfat whj-ch shal1 be paid to producers by distributors in
the staE.e of Montana, shal1 be the ll l^- ^.1 ^ t^*-,,1^ fq !/r=_ uo

monthl federal order rice as cafculated and hed
accordinq Eo 7 CFR parts 1000.50(a) tshrouqh (c) plus a MonLana
cfass I location different.ial of $3.15. If the resultins
computation is below S15 Der hundredweisht, the focat ion
differentiaf of j4-l Q wilI be uti]ized and compared to a $15
after-effect. The lower of the 2 numbers will b the
minimum monthl-v announced Montana class I prace .

yrrvu se r s!/vr LUU vLqLUp ssI7az:]::l;ffi

When mifk
CWT wiff

does noE test 3.5
be adjusted for? pereene butterfat,

each .1 ? peree*E t.he
the price per
buttserfat test moves up or do$rn. ----+he

(4) through (8) (b) remain the same.

AUTH:
IMP:

8t-23 -302 ,
8L-23-302,

MCA
MCA

ALTERNATIVE IV

32.24.30I PRICING RUI,ES

(a) through (c) remain the same but wj-II be renumbered
(1) through (3) .

{++14) Marcimum-f=i€e€--Not.hing contained here j-n shaL l
be constsrued as prohi-biEing the payment of higher prices to
produce rs

her.ei*nder

+er"'el--s{5) The minj-mum class I price per hundredweiqht at
3.5* butterfat which sha11 be paid to producers by

he lbasiedistributors in the stat.e of MonLana shall be t
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onthl federal order rl- ce as calculated
and published accordinq to 7 CFR part 1000.50(a) throuoh (c)
plus a Montana class I location di-fferential of S2.5s.

{$}l s) The e}aes I buEEerfaE dif €erenEia} wil } be

hen milk does not Eest 3.5
? pereenE butterfat, the price per CWT wil-I be adjust.ed for
each .1 ? pereene the butt.erfat test moves up or down. ---+he

(b) The milk con t.rof bureau will use the federal order
fat and skim orices to calculate the producer prices. Federal
order:lat and skim prices shal-l- be announced on the Friday
previous to the 23rd of each month unfess the 23rd fa11s on a
Fridav- Montana's oroducer nri ces will be announced on or
about the 5th of the subsequent month (dependinq upon weekends
and holidays) and will be effective for the next. foflowinq
month.

prdueere--J
{€+l_q Prices paid producers for cfass II mil-k will be

the last spray process nonfat dry milk solids price per pound
quote for Ehe month, Cent.ral- States area. as most recently
reportsed by the United States department of agriculture, plus
a facEor of $.0125 per pound for freight., multipl-ied by 8.2
(which is the amount of sol-ids not fat in skim milk) , plus the
1asts Chicago area grade AA buEEer price quote for the month as
mosts recently reported by the United StaEes department of
agricult.ure, less an adjustment factor of $.0895, as
@ multiplied by 4.2 (which is the amount
of but.t.er in pounds. which can be produced from 100 pounds of
3.5? mil-k) , less a make alfowance of 8.5?. In the case of
milk containing more or less than 3.5? butterfaE. the
differential to be employed in computing prices will be
determined by mult.iplying the above-ment.ioned Chicago area
butLer price by .l-l-l- and the resulting answer from this
calculaEion sha11 be rounded to nearest half cent. ($0,005) .

s^--..1^ ^-,1 +l. ^ -*.i ^^ ^^ l ^,,1-r-^.1 .i,,-.i -^ +l^^ ^,,-*^-ts -^-F!. ,-,,i I lf quuu ust f uv ulru

predrcers:
S_( 7} Prices paid to producers for class III mifk will

be the last chicago area grade AA butter price quot.e for the
month as most recentl-y reported by the United States
deparEment of agriculture, less and adjustment factor of
$ .089s, Iess 10? and, in addition,
when skim mj.Lk is uEilized in t.his classification by any
distributor, the last spray process nonfat milk solids price
MAR Noti-ce No. 32-3-145 3-2/L0/oo
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per pound quote for E.he month, t.he Cent.ral States area, as
mosL recenEly reported by t.he UniEed SEates department of
agricult.ure, plus a facEor of $.0125 per pound for freight.
multiplied by 8.2, less 17?.

{$}l i} Producers who ship in excess of any benef ic j-a}
use, and that mifk is shipped to a different market and
cl-assif ied by statuEe and rule as class III, shal1 receive a
redueed-pr i c e for that milk based on calculat.ions in {+}--}ess

32 .24 .522 -

^ll !1-^ ,I.l €€^*^-^^ r^ rL^ ^^^F ^! c oE -.t 
-r 

^ 6^*
L^..I ,l 

-^
g rL^ - *] ^^ l-L^ -*] ^^ *^^^.1 -.^,-]EslfrrY.

,l ^s r!-^ ^,,-*r,,^ -.1 r1- r1-^ --^l..-^ ^€ -.i l1- .l--.^r--^,l --.1q-EPeE-::: 
- 

E:-re gst t/f
r1-^ .^^: ^^^t ^E ,a-i^^^-.1 -^ ^a --l l ^,.-^l.,^ -.i 11, ^L-l I L^

yrqrrL e .

^^- L,,-,l-^/.,-,^.i ^L1- ^f ^"*-l,,^ --i Il-

s- v -qEq vr

^^--,,t^.4 --.1 ---^,,-^^, -^-rL l -. .l - -^^^*r^-^^ .-,.1 Fr, r1^^ ^1-^--^
^- ,r-li r-A ll^^ ^-i-^ ^-l-"1-{-^,t ,1,,,.1 n^ r},^ ^,,--^-r- -^-t-L ,-,i I l

mill< inyelved in rn€er prants Eransfers,
/^\ mL^ t^l I ^,.,] -^ c*^.i -L: ^-r 

-1 
^...^* ^^ ^ l^^

^F-+^ ,-,L^*^ r.t ^ -^^^.!--.i-^ -l --ts -
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-^*-.i r-r-^,'l ^- .l -r-^-^t --ts F*--^r^*^ ^a 1^..'r r- -.t 1r- ...1^^.^^ rr^^
6l-61-^ i -.'^1.'^.i -*^ ^.i r.iilr-^?a l^-- l-la^- .tr *^^,i *.1 l^^ -*^*!

/r\ 61^^ ^-,-^..r-l-- !-^-^*.1 !r.l -- J.l -r*.1 1-..!^- ^c l^..1l-

*-^,1.,^^*^ L.l ^+^*.1 ^^l I-, -,,--1-..1 -- rL^ .l--^*F.i-- ^*yrvvsuut e
,l-i ^F*.1 l. ,,r- ^* 1,,*-i -^ r-L^

+L^*^.1 - --^^.i €.1 ^l uv p uuL suvt ),
..,t- -i ^L ,l F ,,-l r-.l h-+^1.. .,^^.1 ^*

/s\ rL^ ,l 
--^*:.1 -- ,.1 i ^ I * .i 1-, , I ^ e ^t 1^,,1 t- 6.i Il-

-r1 arr u ur l,rsar L

r..*.: *- rL^ ^^-^ -^*.i ^,w,IY

no
Ehi=+-rfl+Ie. computed by the milk control bureau in accordance

(9) The toEal cosE Lo a pl-ant for surplus milk that is
shipped to a cheese or powder plant is determined by ARM
32.24.523.

{++1r!) No price
established by any formula seE forth in this rule shal1 be
charged if Ehe same be contrary to any supervening federal or
state l-aw, rule or regulation. Should any minimum prices
published by this board under thj-s rul-e exceed the fimitaEions
imposed by such 1aws, rules or regulaEions, such prices
sha11 be reduced to the extent of such excess, even though
such reduction may impair a unj-form or compfeEe appfication of
the price fixing formula, or any of Ehe same, set. out in Ehis
rul-e. The prices, as so modified, shall be respected and
enforced as the minimum prices established under this rul-e.

la+_I r 1) Monthly price announcements for class I II and
IlI Droducer mifk 1)rl-ca will be

with this pricinq rule and published bv the 10th of each
month. The minimum Pproducer prices wiIl be uniform and
identical throughout. the state of Montana.

(b) In Ehe evenE EhaE reealeulaEien ef tshe fermula

e-i

AUTH: 81-23-302. MCA
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IMP: 81-23-302, MCA

5.
fo l lowing
T:

a. That ARM
longer appropriat.e

The Montana Dairy Associat.ion (MDA) has prepared the
statements of reasonabl-e necessity for ALTERNATIVE

32.24.301 is a pricing rul-e whj-ch is no
because of economic conditions.

b. That Ehe milk indusE.ry is effecE.ively governed by
the benchmark price establ-ished at the federal 1eve1 .

c. That the
over 20 years.

basic formula price (BFP) is the lowest. in

d. That t.he producer level of the Montana milk j-ndustry
faces col-l-apse if change is not made.

6.
statement

Meadow Gold Dairies, Inc. has prepared the following
of reasonable necessity for AI-,TERNATIVE II.

a. This is a "protecEive pet.ition. " It. is only to be
considered and to take effect. in the event the board of mil-k
control should act f avorabl-y on AL.,TERNATIVE I , and / or
ALTERNATIVE III. ARM 32.24.521- and 32.24.522, which can be
found on pages 32-881 through 32-883. are proposed to be
repealed; and ARM 32.24.524 is propsed to be amended as
AITERNAT IVE II because :

b. If a floor shoufd be imposed as in ALTERNATIVE I, or
if a floor and a general price increase should be imposed as
in AI-.,TERNAT IVE III, with the ef f ect of increasing t.he cost of
Montana milk, then petitioner will be placed at a compet.itive
disadvantage by vj"rtue of being forced to purchase mifk that
is noE competitively priced.

c. Any rule whj,ch purports to require a lawfuI business
to purchase milk at a higher price from a domesti.c supplier to
the exclusion of purchasing it at a lower price from a non-
domestic supplier is unlawful on its face. Such a rule
violates both the Montana and UniEed States Constitutions and
specifically. the equal protection, due process and interst.ate
commerce clauses.

d. By the terms of a settlement agreement in 1995, all
parties acknowfedged and agreed t.hat the principle mutual
consideration flowing between the parties were: the pool
handlers would receive a $.50 per CwT reduction in cfass I
producer prices; the poof handlers would receive first calf on
the surplus milk in Montana at quota price; t.he pool dairymen
woul-d be assured that pool handlers would purchase mifk so
that the raw milk they purchased would be applied Eo Montana
class I and II usage to the ful-lest extent possible of Montana
cfass I and II sales; and all pool dairymen woufd receive the

3-2/tO/00 MAR Notice No. 32-3-145
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benef it.s (and risks) associated with the marketing of surplus
mj-Ik. It $ras further acknowledged and agreed that none of the
part.ies to that seEtlement would have entered into the
settlement but for the expect.aEion of al-l- those mutuaf
consideraEions. It was agreed that should any of t.hose
separate mutual- consj-derations fail for any reason including,
but not limited to, a declaration of invafiditsy, a failure to
perform by a party, administrative repeal, or impossibility of
performance, then it would be acknowfedged and agreed that the
basis for the settfement and the passing of its implementing
rules were no longer extanE.

7.
fo l lowing
III.

to be

a. This j-s a "protective petition. " It is only Eo be
considered and Eo take effect in the event the board of mifk
control should act favorably on ALTERNATIVE II.

b. The unsaid portion of the Meadow cold ALTERNATIVE I1
is that the porEion of the rul-e which they constantly request
to be changed, is only a parE of the settfement agreement
reached in 1966, and if this portion is to be changed or
voided, then the remaining port.ion of t.he agreement should
also be changed or voided. The additional portion whi-ch
should be changed is the figure or amount of the Montana cfass
I l-ocation differential, and which change should reflect the
situat.ion prior to said agreement.

c. That ARM 32.24.301- is a pricing rule which is no
longer appropriate because of economic condit.ions.

d. That the milk i,ndustry j-s ef fectiveJ-y governed by
the benchmark price established at the federal 1eve1.

20 years.
That the basic formula price is the fowest in over

f . That t.he producer f evel of the Mont.ana mj-l-k industry
faces collapse if change is noE. made.

The Montana Dairy Association (MDA) has prepared the
sE.atement of reasonable necessity for ALTERNATIVE

board
the

S. That a floor should be established for class I milk
paid to t.he producers.

h. The harm identified above mandates that the
issue an order for a change in the rule establishing
pricing formula in accordance wit.h MonE.ana Iaw.

8. The Milk Control- Bureau has prepared for the Board
of Milk Control t.he following statement of reasonable
necessity for ALTERNAT IVE IV.

Because action was taken as ana.

MAR Notice
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2000, the board is asking to implemenE a standard
to undert.ake an amendment to ARM 32.24.3O1-.

b. That t.he basic formula price (BFP) , an economic
ffexibfe formula developed by t.he federal government and used
in Montana to establish the class I mifk price at the producer
leve1, is no longer availabfe for pri.cing Montana producer
milk.

c. That an economic formula needs E.o be in place, with
no interruption to maintain a pricing sEructure to calculate
what. Mont.ana producers are to be paid on a mont.hfy basis.
According t.o statute 81-23-301(2), MCA, Ehe board shalf
establish prices by a f lexj-bfe formula that brings about
automatic changes in aff minimum prices.

d. That the federal government has established an
economic f lexibl-e price structure to replace the BFP that
could be utilized in setting the class I producer price.

e. That the pricing ru1e, as it. currenE.ly exists, has
language j-n it. that can not be implemented due to nevrer
promulgaEion by this board in 1995 of ARM 32.24.520 through
32.24.523, which deal with the pricing and hand1ing of surplus
milk.

January 3,
rul emaking

the
mi 1k

f. To clarify and/ or make more workable the language in
pricing rule as it currentl-y exists regarding producer
pricing.

9. Concerned persons may present their data, views and
arguments, either ora11y or in writing. aE t.he public hearing.
Writ.E.en data, views or argument.s may also be submitted Eo the
Milk Control Bureau, 301 N. Roberts St.reet. - Room 235, PO Box
20200L, Helena, MT 59620-2001. and must be received no fater
than March 9, 2000.

10. Norman C. Peterson, Office of the Att.orney ceneral.
PO Box 20a401 , Helena, MT 59520-1401, has been designated to
preside over and conduct the hearing.

11. The milk control bureau maintains a list of
interesled persons who wish Eo receive notices of rulemaking
actions proposed by this board. Persons who wish to have
their name added to the List shalf make a writt.en requesE.
which inc1udes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding milk issues. Such written request
may be mailed or delivered Eo the Milk Control Bureau, 301 N.
Roberts Street - Room 236, PO Box 202001, Hefena, MT 59620-
2001-, or may be made by completing a request form at any rules
hearing held by the board of milk control.

L2. The biff sponsor not.ice requirements of 2-4-302,

No.32-3-1453-2/1,0/oo MAR Notice
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A2:-
c Brid es, Executive Officer

ive s tock
of Livestock

By,
Mar
Boa
Dep

rdo
artment

Byt
Ber bs, Rule Reviewer
Agency L rvices Bureau

Certified Eo the Secretary of State January 31, 2000.

AC
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF NATURAI.,, RESOURCES AND CONSERVATION

OF THE STATE OF MONTANA

IN THE MATTER OF ESTABI,ISHING A
NEGOTIATED RIILEMAKING COMMITTEE
to negotiate and develop proposed
rules reLating to cabin and
homesite lease rates

NOTICE OF NEGOTIATED
RULEMAKING

To: All- Concerned Persons

1. The department of natural resources and conservation
intends to establish a negotiated rulemaking commiEEee to
negoti.ate and develop proposed rules relating to cabin and
homesite lease rates -

2. The proposed rules must incfude a lease rate for cabrn
and homesites.

3. InEeresEs that are 1ike1y to be significantly affected
by the proposed rules are: t.he user group referred to as
lessees, who will be assessed increased lease fees; Ehe trust
beneficiaries, who wiff real-ize increased revenues; and the
petitioners known as MonTRUST.

4. The indj-viduals proposed to represent the deparEment
on t.he negotiated rulemaking committ.ee are: CLive Rooney, Bureau
Chief; and Jeanne Fairbanks. Supervisor Property Management,
Special Use Management Bureau. A facilit.aE.or will preside over
the meetings. A11 expenses such as travel and meals incurred by
the committee members wil-l- be each member's responsibility.

q

part ie s
members

1 representative of MonTRUST;
2 representatives of the departmenE.;
3 represenL.atives of the beneficiaries;
3 representatives of the lessees;
2-3 representat. ives of the l,and Board.

6. The proposed working schedule for the negoEiated
rulemaking committee is as follows:

(a) On February 10, 2000, this notice will- be published in
Ehe Montsana Administrative Register (MAR), and in the five major
newspapers in Montana. Applications for membership on the
negotiated rulemaking committee must be received no 1at.er than
March 9, 2000. The notice will- afso be mailed to persons known
to the department Eo have an int.erest in t.hj.s maEter.

(b) After receipt and consideration of the comments and
applications, the department. wilf establish a negotiated
rulemaking commiEtee no later than March 20, 20OO. The members
selected to serve on the committee must. be abfe to adequatefy

3-2/tO/00 MAR Notice No. 36-25-73
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represent the interest of the persons that wj.I1 be significantly
affected by the proposed rules. The committ.ee members will be
notified in writing of their sel-ection. Within 10 days from Ehe
notification of seLect.ion, the committee members will- be sent an
information packet.

(c) The negotiated rulemaking committee wifl convene its
first meeting on April 3. 2000 to negotiat.e and develop proposed
rules. The committee must have rules developed and ready to
present to the Board of Land Commissioners no l-ater than October
1, 2000. Tel-econferencing and e-mail correspondence wiff be
utilized as much as possible because of the short time frame
necessary to accomplish the rulemaking action. The April- 3,
2000 meeting will convene aE 2'705 Spurgin Road, Missoul-a, MT
59803. The committee will- define the ground rules of meetings
including the ability to come Eo a consensus and work p1an.

(d) If the negotiated rulemaking commit.t.ee is successfuf
in achieving a consensus on the proposed ru1es. the commiLtee
will Eransmit to the department a report containing the proposed
ru1es. If a consensus cannot. be reached on the proposed ruIes,
the committee will transmiE. to the department a report
specifying the areas in which the committee has reached a
consensus and the issues that remain unresolved.

(e) Thereafter, and in accordance with Tit1e 2, c}]apLer 4,
part 3, MCA (Adoption and Publ-ication of Rules) , tshe department
will fife with the secretary of state for publication in the
Montana Administrate Regist.er the proposed rufes relating to
cabin and homesite fease rates.

(f) The department may seek the assistance and advice of
the negotiaEed rufemaking commit.E.ee with respects Eo comments
received during the formal rulemaking process.

7. Any individuaL or entity interested in applying for or
nomj-nating another person for membership on the commit.tee must
submj-t the foll-owing informatsion j-n writing to DNRC Negotiated
Rulemaking Commit.t.ee, no 1at.er t.han March 9, 2000:

(a) The person's name or tshe nominees's name, address, and
conEacE information including telephone or fax number or e-maif
address.

(b) A description of the interests the person or nominee
represents.

(c) Evidence that the person or nomi.nee is aut.horized to
represent part.ies related to the interests of the persons
proposed to be represented.

(d) The relat.ionship of the person or nominee to cabin and
homesite lease rates, and the name of the establishmenE or trade
association.

(e) A commitment that the person or nominee will- be abfe
to participate in the negotiated rulemaking process as
contempfated in paragraph 5 and will actively participate in
good faith in the development. of the rules under consideration.

(f) The abilj.ty of the person or nominee Eo cover
committee participation costs (such as telephone ca11s, travel
and per diem expenses) .
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8. Concerned persons may submit thej-r data, views or
arguments concernj-ng the proposed negotiated rulemaking process
in writing to DNRC Negotiated Rulemaking Commj-ttee, 2705 Spurgin
Road, Missoula, MT 59803. Any comments must be received no
l-atser than March 9, 2000.

9. Init.ial1y, the department. proposed to fimit the size
of t.he negot j-ated rulemaking committee to no more than 72
persons. However, after receipt of comments and applications,
t.he department may determine Ehat. a smal-Ier or larger number is
significantly affected by Ehe proposed ru1es. The sel-ected
committee members will represent aLl- identified interests
af fecE.ed by cabin and homesite lease rates and state and focal
officiafs. The selecE.ed committee members may represent other
parties or agencies that. have a significant relationship with
cabin and homesite Lease rates.

10. The depart.ment will make reasonable accommodations for
persons wit.h disabifiE.ies who wish to participate in the
rulemaking process and need an alternative accessible format of
this not.ice. If you require an accommodation, cont.act the
department no later than 5:00 p.m. on February 18, 2OOO, to
advise us of the nature of the accommodation that you need when
applying for membership on the committee. Please contact
Shannon Kirby, DeparEment of Natural Resources and Conservation,
P.O. Box 20L501-, Helena, MT 59620-1501; telephone (405)444-2074;
FAX (406)444-2684.

l-1. Please note the following concerning the process of
negotiated rulemakj-ng :

(a) rrlnteresErr for the purpose of Ehis process means
multiple parties that have similar points of view or thaE are
Iikely to be affected in a similar manner in relationship to
matters af fecE.ed by t.he rule (s) (2-5-103(5) , MCA) .

(b) Negotiated rulemaking j-s not a substitute for the
public noEificaEion and participaEion requirements of the
Mont.ana Administrative Procedure Act, and a consensus agreement.
by a negotiated rulemaking committ.ee may be modified by an
agency as a resufE of Ehe subsequent ruJ-emaking process (2-5-
102, MCA) .

(c) The negotiated rulemaking committee may not continue
to functi-on and must. be disbanded afEer the adoption of the
final rul-e (2-5-105 (4), MCA) .

L2. The specific grant of rulemaking authoriEy authorizing
the proposed rul-es is found in 77-L-209, McA. The proposed
rules wilf implement 77-L-208 anj 77-l-209, MCA.

13. The bifl sponsor notice requirements of 2-4-302, MCA
do not apply.
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BOARD OF LAND COMMISSIONERS

By: Marc Raci col
MARC RAC]COT
Chair

DEPARTMENT OF NATURAI-, RESOURCES
AND CONSERVATION

By: Arthur R. Clinch
Director

Donald D- Maclntvre
DONALD D. MACTNTYRE
Rule Reviewer

Certified to the Secretary of State ,January 31. 2000
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In the matter of the adoption
of rules I t.hrough XI , Ehe
amendment and transfer of
rules ARM 45 .12 .1-401-,
46.t2 .L403, 45 .t2 .L404 ,
46 .t2 .1405, 46.L2.t407 ,
46.1_2.L409, 46.L2.L4tt,
46.12.t4t3, 46.L2.L4L7,
46.)-2.L425, 45.12.1,429,
45.L2.1432, 46.L2.L436,
45.L2.L439, 46.a2.1442,
46.!2.1445, 46.12.1448,
45.L2.L45L, 45.a2.]-454,
46 . t2 . L457 , 45 .1_2 .1_453 ,
46.12.1469 , 45.12.1475 and
46.].2.1481 and the repeal of
rules 45 .!2.7402, 45 .L2 .]-406,
46.t2.L408, 46.t2.L4L2,
46.L2.!4t5, 45.L2.L4L9,
46 .L2.L425, 46.L2.L427 ,
45.L2.L428, 46.L2.t430,
46.12.L43L, 46.L2.L433,
45.72 .L435, 46 .t2.t437 ,

46.L2.L438, 46.L2.t440,
46.t2.144L, 46.L2.a443,
46 .L2 .L444, 46 .t2 .L446 ,
46.12.1447, 45.L2.a449,
46.a2.1450, 46.12.t452,
45.L2.L453, 45.L2.1455,
45.L2.t456, 46.a2.1458,
46.a2.1462, 46.]-2.L454,
45.12.t468, 46.a2.1470,
46.L2.L414, 46.a2.!475,
45 .r2.1480 and 46.1-2.L482
pertaining to the home and
community-based services
program

NOTICE OF PUBLIC HEARING
ON PROPOSED ADOPTION,
AIVIENDMENT AND TRANSFER
AND REPEA].,,

To: Al-1 Interested Persons

1. On March L, 2000, at l-:30 p.m., a public hearing will
be held in lhe auditorium of t.he Department of Public Health and
Human Services Building, 111 N. Sanders, Hel-ena. Montana to
consider t.he proposed adoption, amendment and transfer and
repeal of the above-stated rufes.

The Department of Pubfic Health and Human Services wiff
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alEernative accessibl-e format of this notice. If you request. an
accommodation, contact the department no later than 5:00 p.m. on
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February 25, 2000, to advise us of Ehe nature of the
accommodation thaE you need. Please contact. Dawn Sl-iva, Office
of Legal Affairs, Department of Public Healt.h and Human
Services, P.O. Box 421-0, Helena, MT 59604-42L0; telephone
(405') 444-5622; FAX (405\ 444-7970 .

2 - The rules
follows:

proposed to be adopEed provide as

IRULE II HOME AND COMMUNITY-BASED SERVICES FOR EI-,DERLY AND
PHYSTCALLY DISAB]-,ED PERSONS: REIMBURSEMENT (1) Services

specified inava i lab1e
this rule.

(2)
(3) :

through t.he program are reimbursed as

The following servj-ces are reimbursed as provided in
(a) environmenEaf accessibility adapt.ations;
(b) homemaking;
(c) adult day health;
(d) habilit.ation;
(e) personal emergency response systems,'
(f) nutrition,'
(s) psycho-social consulEation;
(h) nursing;
(i) respiraEory Eherapy;
(j ) dietetic services;
(k) specially trained atEendanE care;
(1) behavioral programming;
(m) chemical dependency counseling;
(n) cogniEive rehabilitation;
(o) comprehensive day treatment;
(p) communiEy residenE.ial rehabi 1it.aE. ion;
(S) support.ed l iving;
(r) specialized medical equipment and supplies;
(s) specialized chil-d care for chil-dren with AIDS;
(t) adu]t residentiaL care;
(u) respiEe care not provided by a nursing facility; and
(v) nonmedical transportation.
(3) The services specified in (2) are, except as otherwise

provided in (a), reimbursed at Ehe lower of E.he following:
(a) the provider's usual and cust.omary charge for the

service; or
(b) the rat.e negotiat.ed with the provider by t.he case

management team up to the department's maximum al-lowable fee.
(4) The services specified in (21 are rej-mbursed as

provided in (3) except. Ehat reinllf,ursement for componenEs of
those services that are incorporated by specific cross reference
from the general medicaid program may only be reimbursed in
accordance with the reimbursement methodology applicable to the
component service as a service of the general medicaid program.

(5) The foll-owing services are rej.mbursed in accordance
with Ehe referenced provi-sions governing reimbursement of those
services through the general medicaid program:

(a) personal assisLance as provided at ARM 46.L2.557 and
45.!2.5594;

(b) outpat.ient occupat.ional therapy as provided at ARM
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46 .12 .528 i(c) outpatient physical therapy as provided at ARM
45 .12.528;

(d) speech Eherapy as provj.ded at ARM 46.L2.528; and
(e) audiology as provi.ded at ARM 46.r2.538.
(6) Case managemenE. services are reimbursed, as

est.ablished by contractuaf terms, on either a per dj-em or hourly
rate .

(7\ Respite care services provided by a nursing facility
are reimbursed at the rate estabfished for Ehe facj-1iEy in
accordance with ARM 45.:,2.l22!, eL seq.

(8) Rej-mbursement is not avaif abl-e for the provision of a
service to a person that. may be reimbursed through anot.her
program .

(9) No copalment is imposed on services provided Ehrough
the program but recipients are responsible for copayment on
other services reimbursed with medicaid monies.

AUTH:
IMP:

Sec .

Sec.
53-2-201_,
53-5-101,

53-5-113
53-5-111,

and 53-5-402, MCA
53-5-113 and 53-6-402, MCA

tRUt,E I I I HOME AND COMMUNITY-BASED SERVICES FOR EI.,DERLY
AND PHYSICAILY DISABLED PERSONS: ADULT RESIDENTIAL CARE
REOUIREMEIfTS (l-) Adult residential care is t he provision of
supportive services to a recipient residing in a licensed adult
foster home, a residential hospice, or a personal care facility.

(21 Adult residential care may incl-ude:
(a) personal care services as specified aE ARM

46.12.55s (1) through (5);
(b) homemaking as specified at ARM 45.]-2.]'426;

) social act.ivit ies;
) recreational- activities,'
) medicaEion oversighE; and
) assistance in arranging transportation for medica]

care .
(3) AduIL resident.ial care must provide for 24 hour on

site response staff to meet scheduled or unpredictabfe needs of
recj-pients and to provide supervision of recipients for safety
and security.

(4) A recipient of adult resident.ial care may noE receive
the following services through the program:

(a) personal assistance as specified aE ARM 45.]-2.1-429;
(b) homemaking services as specified at ARM 45.L2.1426;
(c) environmenE.af accessibility adapt.ation services as

specified at ARM 46.l.2.t4t7 .
(d) respit.e care as specj.fied at ARM 45.L2.L439;
(e) medical alert personal emergency response system as

specified at ARM 46.]-2.1451; and
(f) nutriEion as specified in ARM 46.12.1-457.

d

f

AUTH:
IMP :

53-2-20L, 53-6-113 and 53-6-402 MCA
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[RUI-,E III] HOME AND COMMUNITY-BASED SERVICES FOR ELDERLY
AND PHYSICALLY DISABLED PERSONS: SPECIA],LY TRAINED ATTENDANT
CARE. REOUI RF:MF:MTS (1) Specially tsrained attendant care is the
provJ-sion of supportj.ve services Eo a recipient resj-ding in
tsheir own residence.

(2) Specially trained aEEendant care services may include:
(a) personal assistance services as specified aE ARM

45.f2.1429; al]d
(b) personal care servj-ces as specified aE ARM

46.L2.555(1) through (5) and 45.12.559 through 45.L2.559E.
(3) A person providing specially trained at.t.endant. care

must be an employee of a medj-caid enrolled personal assigtance
provider. trained in accordance with the department's training
requirementss by the provider and ot.hers to deliver the services
that meet the specific needs of the recipient.

(4) This service must be prior authorized by the
deparEment .

AUTH:
IMP:

Sec .

Sec .

53 -2-201 ,
53-6-402,

53-5-113 and
MCA

53-6-402 MCA

[RULE IVI HOME AND COMMUNITY-BASED SERVICES FOR EI-,DERI.,,Y
AND PHYSICALLY DTSABT,F:D PFIRS NS. P,F:I{A\/TOPAT, PPOEPAMMTNG

REOUIREMEIITS (1) Behavioral- programming is the continuous in-
depth assessment on a shorE Eerm basis of a recipient. wit.h brar-n
inj ury.

(2) Behavioral programmj-ng services includes assessmenE,
if appropriate, of the abilities and effectiveness of
caregivers .

(3) A person providing behavioral programming services,
musE:

(a) have a bachelor's degree;
(b) be employed by a rehabilitation agency; and
(c) be under the direct supervision of a licensed

neurologist, board certified psychiatrist., or board certj-f ied
physj-aLrisE who has experience in working with persons wj-th
brain inj ury.

(4) This service is limiEed Eo 80 hours per plan of care
year unless otherwise authorized by the department.

ALIIIH : Sec .

IMP: Sec.
53-2-20L, 53-5-113 and 53-5-402, MCA
53-6-402, MCA

TRULE V,I HOME AND COMMUNITY-BASED SERVICES I'OR E].,DERI.,,Y AND
PHYSICALLY D I SAB],ED PERSONS: CHEMI CA]-,, DEPENDENCY COUNSELING,
RE RE NTS (1) Chemical dependency counseling is the
provision of counseling to a recipient with a substance abuse
problem by a cerEj-f ied chemical dependency counselor.

(2) Chemicaf dependency counseling servj-ces may be
provided on an individual or group basis.

(3) A person providing chemicaf dependency counseling
services for a recipient with brain injury. must be a state
certified chemical dependency counselor who has received
training in the needs of persons with brain injury and the
provision of brain injury services. The counselor musts provide
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proof of such training in the form of a training cert.ificate or
diploma.

AUTH;
IMP:

Sec .

Sec.
53-2-20L,
53-6-402,

53-5-l-13 and
MCA

-5-402 MCA

RULE VI HOME AND TY- ICES FOR ELDERLY
AND PHYSICAILY DISABLED PERSONS: COGNTTTVE REI{ABTT,TTAT ION
REOUIREMEM|S (1) Cognit.ive rehabilitation is the provision of
therapeutic cogniEj-ve activities Eo meet the functional needs of
a recipienE wit.h brain injury.

(21 Cognitive rehabilitatj.on servj-ces may include:
(a) the reinforcement, strengthening. or reestablishment

of previously learned patterns of behavior;
(b) the estabfishment of new paEEerns of cognitive

activity or compensat.ory mechanj.sms for impaired neurological
systems; and

(c) trainj.ng significant others Eo assist j-n meeting the
functional needs of the recipient.

(3) A person providing cognitive rehabiliEaEion services,
musE. be:

(a) employed by a rehabilitation agency, and
(b) under the direcE supervision of a licensed

psychologists, licenced neuropsychologist, board cerEified
neurologist, or board certified physiat.rist who has experience
in working with persons wi.th brain injury.

AUTH: Sec.53-2-20L, and 53-5-402, MCA
IMP: Sec.53-6-402

53-5-113
MCA

TRULE VIII HOME AND COMMUNITY.BASED SERVICES FOR EI.,,DERLY
AND PI{YS T CALLY DISABLED PERSONS: COMPREHENSIVE DAY TREATMENT
REOUIREMEI\iITS ( 1) Comprehensive day treat.ment is tshe provision
of therapeutic intervention to a recipient with brain injury on
a week day basis in a non-residentiaf seEting. Comprehensive
day treatment assists in reducing the dependency of Lhe
recipient. and in faciliE.ating the inEegration of the recipient
into the communj-ty.

Comprehensive day Creatment services may include:
cogni.tive rehabilit.aE.ion as specified at [Rule VI];
behavioral programming as specified at [Ru1e IV];
chemj-cal- dependency counseling as specified at [Ru1e

V];
(

(

(

46.]-2.
(

(3) An entsity providing comprehensj.ve day treatment
services, must provide services from 8 a.m. to 5 p.m. during the
5 working days of the week.

(4) The provision of comprehensive day treatmenL services
musE be provided by a provider under t.he direction of an
i-nterdisciplinary team consisting of a licensed psychologist, a
ficensed neuropsychologi st , a board certified physiatrist,
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therapist.s and other appropriate support sEaff.
(5) An entity providing comprehensive day treacment

services must be accredited or j-n the process of becoming
accredj-ted by the commission on accreditation of rehabi 1iE.at. ion
faciliE.ies (CARF) as a community reentry program for persons
with brain inj ury.

(6) This service must be prior authorized by the
department .

AUTH
IMP:

Sec .

Sec -

53-2-20L, 53-5-113 and
MCA

53-6-402, MCA
53-6-402

IRULE VIIII HOME AND COMMUNITY- BASED SERVICES TREATMENT
FOR ELDERLY AND PI{YS TCALI,Y DISABLED PERSONS: COMMI'NITY
RESIDENTIAL REHABILITATION, REOUIREMENTS (1) Community
residentiaf rehabil-itation is the provisiorr of 24 hour care to
a recipient in both a comprehensive day treatmenL setting as
specified in IRufe VII] and a supervised residential- setting.

(21 An entity providing communit.y residential
rehabiLitatj-on services, must provide services 24 hours a day
forTdaysaweek.

(3 ) An entity providing community resj-dentj-al-
rehabilitation must meet the requirements of [Rufe VII].

(4) This service must be prior authorized by Ehe
department .

53-2-20L, 53-6-4r)2 MCA
53-6-402

IRULE IXI HOME AND COMMUNITY-BASED SERV]CES FOR E]-,DERI-,Y
YDI LED RTED LTVIN

(1) Supported living is the provision of support.ive
services to a recipient residj-ng in an individuaf residence or
in a group living situation. IE. is a comprehensive service
designed to support a person wiEh brain injury or other severe
disability.

Supported living services may include:
independent living evaluat ion;
service coordinat ion;
24 hour supervision of the person;
heal-th and safety supervision;
homemaking services as specifed at ARM 46.12.f425;
day habilitati,on as specified at ARM 46.]-2.1436;
habifitation aide as specified at ARM 46.1-2.1436;
behavioral- programming as specified at [Ru]-e IVI;
supported empl-oyment as specified aE ARM 46.]-2.1436;
prevocational training as specified at ARM 46.L2.f436;

nonmedicaf transporE.at. ion as specified at ARM
; and
specially trained attendants as specified at [Ru]-e

(3) An entity providing supported living services must
meets the following criteria:

(a) be accredited by t.he commission on accreditation of
rehabilitation facilities (CARF) or by Lhe council on quality in
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AUTH:
IMP: Sec -

53 -5-113 and
MCA

(2)
(a)
(b)
(c)
(d)
(e)
(f)
(s)
(h)
(i)
(j )
(k)

46.t2.a454
(1)

III].
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Ehe areas of integrated living, congregate living, personal,
social and community services, community emplo)rment services and
work services; and

(b) have 2 years experience in providing services to
persons with phys j-caL disabifities.

(4) This service must be prior aut.horized by the
department .

53-6-402
53-6-113 and 53 - 5 -402, MCA
MCA

AUTH: Sec.
IMP: Sec.

53-2-201_,

IRI]LE X] I{OME AND COMMI]NTTY- ED SERVICES FOR ELDERLY AND

(2) A person providing specj-al-ized chi.ld care for children
with AIDS services must be:

ALL I ABLED rAL
CHILDREN W]TH AIDS, REOUIREMENTS (1) Specialized chil-d care
for chil-dren with AIDS is the provision of day care, respite
care, and other direct and supportive care to a recipients under
19 years of age who is HIV posit j.ve or has a diagnosis of AIDS
and who, due to medical and oEher needs, cannot be served
t.hrough traditional chj-Id care settings.

with AIDS services may be requj-red, if appropriate to the
circumstances of the recj.pient, to have:

(a) knowledge of the physical and ment.al conditions of the
recipient;

(b) knowledge of Ehe recipienE's commonly needed
medications and the conditions for which they are administered;
and

(c) the capability to administer basic first aid.

AUTH: Sec. 53-2-201-, 53-5-l-13 and 53-5-402, MCA
IMP: Sec.53-5-402, MCA

IRULE XII HOME AND COMMI]NITY-BASED SERVICES FOR ELDERI,Y
AND PIIYS I CALLY DISABLED PERSONS: SPECIALIZED MEDICAL FloUIPMENT
AND SUPPLIES, REoUIREMENTS (1) Specialized medical equipment
and supplies is t.he provision of items of medical equipment and
supplies to a recipient for the purpose of maintaining and
improving tshe recipients's ability to reside aE home and to
function in the community.

(2) The provision of medical equipment and supplies
services may include:

(a) the provision of consultation regarding the
appropriateness of the equipments or supplies; and

(b) the provision of supplies and care necessary to
maintain a service animal .

(3) Specialized medical equipment and supplies must:
(a) be functionally necessary and relate specifically to

the recipient's disability;
(b) substant.ively meeL the recipient's needs for

accessibility, independence, health, or safeEy;
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(b) aware of emergency assistance systems; and
(c) li.teraEe and abl-e to follow writ.t.en orders.
(3) A person providing specialized child care for children
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(c) be 1ike1y to improve the recipient's functional
ability or the ability of a caregiver or service provj.der to
maintain the recipient in the recipient's home; and

(d) be the most cost effective item that can meet the
needs of the recipient.

(4) Any particuLar item of medicaf equi-pment or supplies,
except for an item or supply necessary to maintain a service
animal, is limit.ed to a one time purchase unfess otherwise
authorized by the department in writing.

(5) Specialized medical equipment and supplies services do
not include:

items used for leisure and recreat.ional purposes only;
items of clothing;
basic household furnit.ure; or
educational items incl-uding computers, software. and

books, unl-ess such items are purchased in conjunction with an
environmental control uniE..

(5) A service animal- is an animal trained to undertake
particular tasks on behalf of a recipient that. t.he recipj-en! can
not perform and thaE are necessary to meet. Ehe recipient's needs
for accessibility, independence, health, or safety.

(7\ A service animaf does noE include any of the
following:

(a) peEs. companj-on animafs, and social t.herapy animals;
(b) guard dogs, rescue dogs, sled dogs, tracking dogs. or

any other animal- noE specj-fica11y designated as a service
anj-ma1; or

(c) wi1d, exotic, or any other anj-mals not specifically
supplied by a training program on the approved provider 1ist.

(8) Supplies necessary for the performance of a service
anj-ma1 may include, buE are not limit.ed Eo, leashes, harness,
backpack, and mobility care when the supplies are specifically
related to Che performance of Ehe service animal to meet the
specific needs of the recipient. Supplies do not include food
to maintai-n the service animals.

(9) Care necessary to the health and maintenance of a
service anj-maI may include. but is not limited to, veterinarian
care. transportation for veterinarian care. license,
registration, and where the recj-pient or recipient's primary
care giver is unable to perform it, grooming.

(10) Certain it.ems of medica] equipment or supplies for
short term use, as specified by the department, may be leased or
rented instead of purchased.

(11) The department may require a consul-tation prior to
t.he purchase of certain equipment. and supplies.

AUTH: Sec. 53-2-201, 53-6-113 and 53-5-402, MCA

a
b
C
d

, MCA

3. The rules as proposed E
provide as follows. Matter to be
to be delet.ed is interlined.

IMP: Sec - 53-5-402

o be amended and transferred
added i-s underlined. Matter
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46.1-2.1-401- T37.40.1401I HOME AND COMMUNITY-BASED SERVI CFIS
PREER*M FOR ELDERLY AND PHYSICA],L
AND SCOPE OF PROG

ea th and human servic
(1) The United States department of
es (HHS) has granted the department,

P

through 42 CFR 441.300 through 441 .310, the authority to prerF+de
establish a prosram of medicaj-d funded home and community;bage@
services tse for persons who are elderlrz or who have phvsical
disabilities and who would otherwise have to reside in and

care in a hospital or i+sgitsuEie*alreceive medicaid reimbursed
€et+i:ng nursinq facilitn.

(2) The deDartment, in acco nce with state and federal
staEutes and ru les qovern.inq the provision of medicaid funded

n ommunit -based services and a federal -
aore ement s crovernlncr the orovision o f med'i <-:a i d f unded home and
communitv-based services and within tkre available fundinq
appropri-ated for the proqram, mav determine within its
discretion:

(a) the tvoes of servrces to kre awai I abl e t-hrouoh the
prog ram:

(b) the amount. scope and duration of the services
avaa hr h the r ram

(r:) the cateCrories of ersons to be served throI) rrcrh the
proqram;

(d) the total number of persons who mav receive services
throuqh the proqram;

(e) t.he totaf number of persons who mav recelve servaces
throuoh the Droclram bv cateqo of eI ibi'tct 1 a t v.ct eoctTanhi cal
area or soecific case manaoement t eam: and

f el r r h r m.
n n 1 1 m nt

w5,
w5,

. MCA

ibi l ir

53-6-101, W,

53-5-101, W,

o e1i for the

53-6-

53-6-

Droclram -

AUTH: Sec.
113 and 53-6-402

IMP: Sec.
131 , 53 -5-141 and

53 -2-201 ,
MCA
53-2-20r,
53-6-402

AND
ITY-BASED SERVICES FOR ELDERLY AND PHYSICALLY DISABLED

PERSONS: ENROLLMEIVI

3-2/10/oo MAR Notice No. 37-148
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rehab.i-H+ati€n- ing-
@

eaf+

*^^l^ - ^-l

(1) A br rson in order to be considered lrrr lhp dprrarlmtnl
for enrollment in the Droqra mrrst- be determined bv the
deparEment alifv for enrollment in accordance wi-th the
criteria in this rule -

()\ a rlerson as .,tl alified to be consi for ch16l I meilt
in the program if the Derson:

(a) meets one of th fol Iowino criteria:
(i) is 55 vears of aoe or olderr or
(ii) is cert if i-ed as disabled brz the social securitv

administration but does not have a orimarv diaonosis of mental
retardation or serious mental illness -

(b) i-s medicaid eliqible;(c) reouires the levef of care o f a nr:rs'i no f ac i I it-w as
determined in accordance with t-he oreadmissi on screenino
orovided for in ARM 46 -\2 - 1305 - et seo- :

(d) does not reside in a hospitaf or a nursinq f acil-itrz;
and

e has needs that can be throu rrh i-hp nro
(3) The deoartment considers for an available ooenino for

services those persons who. as determined bv the deDartment :
(a) are act.ivelv seekinq services;
b are in need of t.he se
(c) are 1ike1v to benefit f the awailable services r and
(d) have a proiected total cost of olan of care that is

within the limits spec ified at ARM 46 .L2.14LL.
(4\ The deDartment offer an awailable ooenino for

he erson as determined rh artme
most in need of the avail-abI serwices and most- likelv to
benefit from t.he available services.

5 1n h etermi ns of
whether a person is in need of the avail-abIe servaces and likelv

MAR Notice No. 37-148 3-2/1,0/oo
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r^r 'l imil-a.l l-^ t-ha f 11
(a) medical condition:
(b) desree of independent mobilitv;
(c) abilitv to be alone for extended periods of time;
(d) presence of problems with iudqment;
(e) Dresence of a coonitive imoairment;
(f) orior enrollment in t-he orooram:

n
inst. itut ional i zation,

(h) risk of physical or mental- deterioration or deaEh;(i ) wl_ '1 1 i noness to 1 i we al one :

f

(i ) adeouacv of housinq;
(k) need for adaptive aids or environmental modifications;
(1) need for 24 hour supervislon;
(m) need of person's careqiver for reLief;
(n) need, in order to receive services, of a waiver of the

medicaid deeminq financiaf eliqibili-tv resuirement,'
o anrrrorrri aleness f or r)ers n rri rrcn l-he narson , c dlI.l.rant

needs and risks, of services vailable t-hrouoh t-he orooram:
(p) status of current services beinq purchased otherwise

for Ehe person; and
(o) statusofs Dr) from f am'1 I rr fri ands and r.nmmr rn-i l- r-ru ort
(5) A person enrolled in the proqram mav be removed from

the proqram brr Ehe department. Bases for removal from the
program, incLude, but are not limited to. the foffowincr:

(a) a del-erminat-ion bw t-he Asr manaaramFrl- l6am lhrt I h
s I
appropriate or effective in relation to the person's needs;

(b) the fail-ure of the person to use the services as
orovided for in he ol an of r:ar:er

lo 'I (rosf r)ta of 1an of care is

n r

(c) the behaviors of t.he person pface the person,
caregivers or ot.hers at serious risk of harm or substantsialfv
impede the delivery of services as provided for in the plan of
care ;

(d) the health of the berson is deterioratinq or in some
other manner placinq the person at serious risk of harm;

(e) a determination by Ehe case manaqement team that the
servi-ce providers necessary t.o the delivery of servi-ces as
Drovided for in the plan of care are unavailable; or

(f) a determination that t.he

AII1IH : Sec .

5-402, MCA
IMP: Sec.

131 and 53-6-402

53-5-101, W,

53-5-101, W

53-5-113 and 53-

. s3-5-113, 53-6-53-2-201_,
MCA

46 .12 .1,404 40 . L406

53-2-20L,

CO -BASED SE

(1) rh
FOR ELDERLY AND PI{Y ICA]-LY DIS-ABLED PERSON ERVI CES

throuqh Lhe Droqram are 1 ama tede servaces aval IabLe
to those specified in t.his rule.

(2\ The department mav determine the Darticular services
of the prosram to make available to a recipient. based on, but
noE limited to, the folfowinq criteria:

(a) the recipient's need for a service qeneralfrz and

3-2/Lo/oo MAR Notice No. 37-148
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specificallv;
(b) the availabilitv of a specific service throuoh the

ro ram and an
recipient's needs;

anc i 1Ia rvlc me the

ab i l.i E otherwise of afternative orrblic and
private resources and servi=ces to meet the recipient's need for
the service;

(d) the recipient's risk of siqnificant harm or of death
if not. in receipE of t.he service;

(e) Ehe likelihood of placement into a more restrictive
settinq if not in receipt of the service; or

(f) the financial costs for and other impacts on the
Droqram arf sr-nq

(e) the awai I

out of the deliverv of the service to the
Derson .

(3) A Derson enrolfed in the r)roo ram maw tre eni ed ad
part icuf ar service available throuqh the Droqram t-hat- lhe Derson

ar to receive or curre -r'l r' *aaa i rri ra

(4) Bases for denvi-nq a serv ice to a Derson include. but
are am

la) the r)F rson reanl ares more su ervision t the
can provide ,'(b) the 's needs, incl-usive of health, can no loncrer
be ef v or appropriatefy met by the service:

(c) access to the serv 'I CE even with reasonabl e
accommodation, i-s precluded bn the person's hea1E.h or other
ci-rcumsEances;

(d) a necess ancillarw service is no lonoer ava 'j 1 akrle :

or
(e) t-he financial costs for and olhe t imDacrt- s on the

Droqram ar.rs.i-ng out of the deli-verv of Ehe service to the
person.

(5) The deDartment mav make r)roctram services for Detasons
n ive needs avai]able ton r -^^i ni anr -'].'am a t.

determines, based on past medi aI historv and current medical
diacrnosis, would ot.herwise regui-re on a lonq term basis the
lewel of care of an inoatient hosrri t-a1 or a rehabi I itation
service setting.

{++ (6) The following servi.ces may be provided under-t+e
aeme ana eommun+=y throuqh the program:

(a) case management
46--*H4QG;

(b)
46-=*H5;

homemaking

(c) personal e€r=e assistance ser.r@
4W&;

(d) adult day ear.e health ser+@
4#;

(e) habiliEation e€lfvi<rc+,---+s- l--i=+-+*IH'H#5;
(f) respite care ;
(S) Miltg Personal emersency

response syst.ems ;(h) nutrition services ;
(i) environmental medij*eat4engfadai>Ei-rre accessj-bilitv

adaptaE ions eqt*i ;
(j ) seei-a+ nonmedical transportat.ion serv*ee+,-+-deFi-ned

MAR Notice No. 3?-148 3-2/10/oo



-308-

i+-3.R14-4G--+?=-+453 ;(k) outpatient physical, Eherapy serrrieee;---as--e i+
tRl4--46-,*}-++44;

(1) out.patient. occupational therapy eer,riees;---ae--de++
i+-**M--45--:L*-,*rL4E ;(m) speech pathologry and audiology eerrieesr--+s--de i+
*w46--*2-.144?.;

(n) respiratory therapy serviees; as defined iri lItM
.t c,---1-2----1,-t :1-t- .

(o) nursing se:=#. ,
(p ) psyete+egi'eaf psvcho - social consuf t.at. ion ser+ieee-,---ae

M;and
(q) dietetic services; ill

IeM--4##8€.
(r) adult residential care;
(s) specialfy trained attendant care;
(t) chemical- dependencv counselinq,'
(u) coqnitive rehabi litat i-on;
(v) comprehensive dav treatment:
(w) communiE.v residenEiaI rehabilitation;
(x) supported livinq;
(z\ speciafized child care for children wit.h AIDS,. and
(aa) behavioral proqramming.
(7) Monies available E.hrouqh the program may noE be

(a) room and board; or
(b) special education and related services as def i-ned aE

20 USC 1401(16) and (17) .
(8) A service available throuqh the program is noE

oEherwise available to a recipient to meet the recipient.'s need
for that service.

Sec. 53-2-201, 53-5-101, W, 53-5-l-13 and 53-AUTH:
6-402, MCA

IMP : Sec. 53-2-201, 53-6-101, +# and 53-6-402 MCA

46 - 1-2 - 1-405 137 - 40 . 1-407 I HOME AND COMMUNITY
FOR ELDERLY AND P SICAILY DISABLED PERS N
REOUIREMENTS (1) Services of the
proqram *i}l may onl-y be provided e++y by or through 4 providers
under that is enrolled with eer*tsraets-r*.itsh the department aE__3
medicaid provider or
that is under contract with a provider the department is
c:onrractino with for home and communitv-based case manaoement
servr-ces.

{a} (2) al+ A €ae.i**+:Les facilitv providing services !9__g
recipienE must meet all app+-i-eag.fe l-icensinq requirements
inc]udinq fire and safety standards i-n----erder----ge----reeeir*e

{+ (3)
requi rement s

3-2/10/00

A provider of service must meet thea++-pre+i+ers
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necessary for the receipt of reimbursement wiE.h medicaid monies.
/.]\ .!^*-.] ^^^ *^-. l,-^ **^--]l^l ^*t-. .-,L^- -l*l.l ^-r^,.yrvv fvuu

44-.+2-.+++O--

+e-)---+aer*ra i+er
++F--+aet*ra+-- ilolirg?

quvy uvv

+g+ee--Paren€?
/L\ ^+^^ ^Lj-l .a -

.egriaftdparert€-r
+J---.:san+ehi+d;

(4) A recipient' s immediate famifv members mav not orovide
services to the recioient as mbrel rrrsed nrow ider or as an
emplovee of a reimbursed provider - Tmmedial-e fami 1v members
include:

(a) a sDouse; and
(b) a natural- or adoptive parent of a minor chi-l-d.

Seiirir.ee€-pfegram-r

€€ra.F,i,ees as def +ned

#er.
+9+ (5) @iees f, providers may;-

under eerEain etreumsEanees; also provide ass-i-gEanee supporE to
other family members in the recipient's househol-d during hours
of program reimbursed service-; ;if Mie
t^ril=+=

ffie approved by tshe case management t eami--aftd
afEer a determination that

(b) be based en wheEher the needs of the recipient can
safely be met under this arrangement.

ATITH: Sec .

6-402, VICA
IMP: Sec.

53-5-101, W, 53-6-113 and 53-

57-6-402 MCA

53-2-201_,

53 -2-20:- ,

MAR Notice No. 37-148
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H
COMMUNITY-BASED SERVICES FOR ELDERIJY AND PHYSICALLY DISABLED

N E MAN EMENT RE IREMENT

7 a4

ene-+egarement=
( l- ) Case manaqemen! is t.he olannincr for, arrancrinq for.

m n
avaifable throuqh the proqram to a recipient.

(a) developinq a plan of care for a recipient;
(b) monitorinq and manag incr a olan of care for a

recipient;
(c) esEablishinq relation shins and contract-incr with

service oroviders an communitv resources:
(d) maximizinq a recipien!'s efficient use of services and

r sources such as famif me ers ch h memb
friends;(e) facilitatinq interaction amono oeoole workino with a
recioient;(f) Drior authorizincr the Drov of1Sl.)n al l serva ces: and

manaot nct a:rncnd i trrrps
{2+ (3) The case management Leam mus€-:-
{a| consistg of a registered nurse

@ and a social worker aaa--apprep:=i+ee
e+e.t=iea+--sta++^,=

(4) The case managemenE team must:
{ls} (a) function irf:----€ueh. ---ft}ali€ir as directed by the

department,'
(b) te assure that services provided to reci,pi-ents are of

appropriate quali.ty and *eas+--eestsIy cost effective,' a.nd
(c) {bl provide case management services to no more than

the number of persons specified
bv the de r)A rt menf- :

(d) manaqe expenditures wiEhin the allocaEed moni-es; and
(e) meet the department's repor!i-nq requirements.

W, 53-5-113 and 53-

(o)

AIIIH: Sec.
5-402, I/ICA

TMP: Sec -

tr2_r_rnl

53 -2-201 ,

53-5-101,

53-5-101. A--A1+ and 53-6-402 , MCA

CO
BASED SERVICES FOR ELDERLY AND PHYSICALLY DISABLED PERSONS:
PLANS OF CARE (1) a plan of care is a written plan of

supports and
interventions based on an assessment and--deEermi*atsion of the
status and needs of a recipient., that. describes t.he needs of the
recipient and the services avail-able t.hrouqh the proqram and
otherwise whiell ale to be j0ade available to Ehe recj-pient in
order to maintai.n the recipient at home and in t.he communitv.

(2) The services that a recipient may receive and the

specificallv authorized in writinq throuqh an individuaf plan of
care fo rl h

-{2+ (3) The plan of care eha*-be
pi=i€r.--+€ upon the person' s entry into

3-2/Lo/oo

is initiaffv developed
t.he h€me--and=-e€rnratni+y

4
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$eFroH€f' Program
d€pa::tfiene. The pl"an must be reviewed and. if necessary,
revised at j-ntervals of at least. 5 months beginning
wj-Eh Lhe date of the inj-tiaf plan of care.

€I (4 ) Each plan of care shalrL -+e is developed reviewed
and revised by the case managemenE Eeam.

{4+ (5) The case management team in developing the plan of
care gha]+----ee+s*le consults with the recipient or the
rec ipient' s legaf representative- aad--at€el*diagphys*e4a* with

h r ra 1 h r

53-6-113 and 53-

and others who have
knowJ-edge of t.he recipient's needs.

{5+ (5) Each plan of care sha*-i-ae}ude must incl-ude ats
*e*se the following:

(a) diagnosis. s)rmptoms. complaint.s and complications
j-ndicating the need for @ services;

(5) (b) Ehrough (5) (g) remain the same, but are renumbered
(5) (b) through (5) (g) .

{+ (7) The case management Eeam gha}} must provide a copy
of the pl-an to the reci-pient.

+?+ (8) Pfan of care approval rlri*-be ;!g based on:
(7) (a) through (7) (c) remain the same, but are renumbered

(8) (a) through (8) (c) .

AUIIH: Sec.
6-402, vtcA

IMP: Sec.

53-2-20L,

53-2-20t,

53-5-101, W,

53-5-101, W and 53-6-402 MCA

1 7.4 - 142-L
HOME AND COMMUNI -BASED SF

AND P}IYS I CAILY D SAB -€H+eme

€e}}et*s+

a^- -^ ^.1 -.1 ^-!^ *^^,1 ^s .l *r^-^.1 --^ ^^*.-; ^^^ -,,^F L^ ^-.i ^*E.gE -:Eagrc

MAR Notice No. 37-148 3-2/a0/00
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€o}}er*-iff9.--e.l=i+e.lri-a=

norrna+-eareg-l.rer-=
1 r r T cost within t.he

r rla d monies rh f I n f
may be l-i-mited bv the department collectively and individuallrz.

(2) The to'Ea1 annuaf cost of services for each recipient
nt bas

the number of recipients and the amount of monies avaifabfe to
the proqram as authorized in appropriation by the leqislature.

provided under a pfan of
care to a recipient may exceed the maximum amount set by the

r I men t- onl if authoriz d rh d T n I l-\r ca.l ^r1 l- ha
department's determination that one or more of t.he fol-lowinq
circumsEances is applicable:

(a) the excess service need is short term and onlv a one
t. ime purchase is necessarv;

(b) the excess servi-ce need is intensive services of 90
davs or less which are necessarv to:

(i) resolwe a r:ri S sit.uation which threatens the health

(3) The total cost of services

and safetv of the recipient;
(ii) stabifize the recipient fol-l-owinq hospitafizaEion or

acute medicaf episode; or
(iii) prevent inst itutional i zat. ion durinq the absence of

the normal careqiver.
(c) he excess service need is adult residential services:t

or
(d) the recioient has lono term needs that result in the

maximum amount beinq exceeded in minor amounl-s-
(4) The cost. of services to be provided under a pfan of

care is determined nrior l-o 'i mn ementaLion of the orooosed olan
of care and matz be revised as necessary after impl-ementat ion -

(5) A cost- dele rmination for the servlces orovided under
a nlan of care mav be made at anv time that there is a
siqnificant revision in the ofan of care-

ALI]IH : Sec .

6-4O2, !4CA
lMP: Sec -

53-2-20t,

53-2-20L,

53-6-101,

53-6-101,

W, 53-6-113 and 53_:

51--4--+L+ and 53-6-402, MCA

4 a2 1-41- 7 -4 4 HOME AND
OR ELDERLY AND PI{YSTCALLY DTSABLED

PERSONS: NOTICE AND FAIR HEARING e depart.ment
prerfiide provides written notice to an applicants for and
recipients of heme--and-eommua*+y services when 4 determinations

(1) r

3-2/a0/00 MAR Notice No. 37-148
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pravrded in fRule XVII], [RuIe XV]III , and ARM 46.2.20L,

atie
€e:

j-s made by the department concerning €heiL--€+atrs-+)el.t+i+ing

(1) (a) and (1) (b) remain the same.
(c) feasibility, including cost - effectiveness of heme-ard

services to the recipienE.; and
(d) t.erminaE.ion of recipienE's eligibility f or home--and

eemm++i+:f-eer*i.ees ro ram -

(2\ The department rr+preri+de provides a recipient of
nome--aae--ee+amu+i+V services wit.h notice 10 workinq days before
termination of servj-ces due t.o a determination of ineligibility.

4H#42.
{4+ (3) A person @ assrieved

bv any adverse final determinations as f ist.ed in subseeEio+s
(1) (a) through (1) (d) i-s
di-sea€-i-a€i-ed or €€re any adverse determinations regarding
services in the plan of care may reguesL a fair hearing as

46.2.202, 46 .2.205 t.hrouqh 46.2.2L2 and 45 .2.21-4.
+5+ (4) rair hearings wilf be conducted as provj-ded for in

if,IH#-eF€+-seq lRrr'l e XVI I Rule XVIIII . and ARM 46.2-2O1-.
46.2.202. 4 -2 -2Oa l}1ro oh 45.2.21-2 and 46.2 -21-4.6

AUTH:
IMP :

Sec.
Sec.

53-2-20L,53-5-l-l-3
53-2-201_, 53-5-101,

and 53-6-402 MCA
5.3"-# and 53 -6 - 4O2 MCA

45.L2.L4L7 r37.40.1485,l M
ND+FEP+]ffiT};FME}EF HOME AND COMMUNITY-BASED SERV
AND CALLY PERSONS: ENVIRONMENTAL A BILITY
ADAPTATION, REOUIRE Envlronmen taf a ilir
adaDtations are modif icat-ions t-o a recioient.'s home desiqned to
maan 1n ram rove h r 1 l n n at home .

(2\ Environmental accessibilitv adaptation servaces mav
include:

(a) modifications to a oersonal vehicle that a1low the
recipient to be more inder:endent;

(b) the install-ation of specialized electricaf and
an stems to accommodate nec1 s 'l: me a 1

tot

supp] ies ;(c) consul-tation reqardinq the aoorooriateness of an
adapEaEion; and

(d) facilitati-on of the abi.lity of a caresiver or service
provider E.o maintain a recipient at home.

S (3) 3J+ An environmental @i-+e
eqtli?fteftE @ must:

(a) be meei-ea++f functionallv necessary and relate
specifically to the recipient's disability;

/1-\ L^-.^ - ^-^^.1 gl ^ ^,1^-:.1 -.^

-Fel (b) provide f or the recipj-ent's aeeessiJ=i-+.i€y access
he home enwi ronmenl

the home;

MAR Notice No. 37-148
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(c) be reasonablw exner': ted to Dromote the recir:ient's
functional abilitv or the abil i tv of the careqiver to maintain
the recipient at home;

e (d) be the most cost effective adaDtat- i on amonq the

and
(e)

lab1e to meet the r

meet Ehe 1980 specifications set b the American
n I onal sl andards institute -

-l+l---+e+-eens+++*e=
(4\ Environmental access i bilitv adaotation services do not

include:
_li_.)-

I imi Eed
(b)

(a) general- housing maintenance, including but.
E.o plumbing, heating systems, or appl-iance repair;

measures to facilitate leisure time act-iwr

not
or

t I es _

ere@
@*ng=

(5) This serwice musl be nrior arrt-horized bw the
departsment .

(5) The departmenE. may require review and approval by a
consuftant for certain tvoes of enwironment a 1 a CCESS ibilirw
adaptats ions .

(7) A reci-pi-ent may only recei-ve any one environmentaf
accessibilitv adaptation once unless the deDartment soecificalfv
authorizes the repurchase of an adaptatsion.

AUTH: Sec. 53-2-201, 53-5-101 , W and 53-6-402, MCA
IMP: Sec. 53-2-201, 53-5-101, and 53-5-402, MCA

46.I2.1,426 137.40. 1450I I{€ME}4AI€ER HOME AND COMMUNITY-BASED
ERV FO YD DPE NS:

HOMEMAKING, REOUIR

federal funds eEher Ehan medieaid have been exhausEed,
(1) Homemakinq is the provision of seneral househol-d

activities or chore services E.o a recipient when t.he recipient
is unable to manaqe the recipient's home or care for self or
others in t.he home, or when another who is reqularlv resoonsibfe
+or n acr i c rl-'eo1 n l.

(2\ Homemakinq mav include:
(a) household management services consistinq of assisEance

with those activities necessarv for ma i nta nino and oneral-ino al-
home and marz incfude assist ino the recioient in findinq and

3-2/Lo/oo MAR Not.ice No. 37-148
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which further a recipient's involvement with activities and
other persons; and(c) teachino services (.]on istinq of activities which
imnrove a recioient's or familv' skil-ls in household manaoement
and goc aal funct ionincr .

(3) rlomemakino serwr ces do not include the orovision of
oersonal care as snecified at- ARM 46 .1-2.555 and 45.12 .559A.

++ (4)
must be:

(a) physically and mentally able to perform the duties
required; and

(b) literate and able to fo]low written orders.

AUTH: Sec. 53-2-201-, 53-5-113 and 3-5-402 MCA

+I6memake+s A Derson orovidincr homemakinq services

5
IMP: Sec. 53-2-201, 53-5-l-01, 5::--€--{r;l+ and 53-5-402 , MCA

LA 1) 1/1) q tT 7 .40. 14 35 +ER€EN+I.--€+RE I{oME] AND MMUNITY-
HY LY DISABLED PERSONS:

PER Eanc
rhe provlsaon of an arrav of personal care and other services Eo
a recioient for the DurDose of meetino oersonal needs in the
home and the communitv bv a orovider enrolled in the medicaid

(2\ Personal assist.ance servi-ces includes the provision of
the followinq services:

(a) personaf care services as specified at ARM

NAL ISTAN E IR 1

46.7.2 - 555 (l ) l-hrorroh (5) and 45.72.559 throuq}r 46.L2.559E:
(b) homemakino services as soecified at ARM 45.L2.L42 6:
(c) supervision for health and safetv reasons; and
(d) nonmedi cal I ransDorr tion as soecified at ARM

45.12.1454.
(3) Personal assistance services do not include anv

skilfed services that reouire professi-onal medical Eraininq
except as allowed in ARM 46.a2. 559 throuqh 46.]-2.5598.

{++ (4) The requirements for
servicesM

ave of personal- care
ARM 45.12.

eE seg. and 46.L2.559A sovern the provision of personal
assistance services

AII|H: Sec. 53-2-20:-, W5,
fMP: Sec. 53-2-20)-, W5,

l3+-r 53-5-141 and 53-5-402, MCA

53 -5 - 113 and 53-6-402 MCA
53 -6 -10L, 53-6--+++, 53--4-

HOME AND COMMUNITY-
BASED SERVICES FOR E
AD T DAY HEAITH

(1) Aduft dav health is the orovision of serwices t-o meet

46 -1,). 14 2 l3't.40.L4451j

lhe hea l l-h. social and habi I i ation needs of a recioient in
seE.E.ings outside the recipient's place of residence.

@ An ent.itv Providinq adult dav
health services must be licensed

wg-
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AUTH: Sec.
t1J ancl \3-6-4|J2

53-2-20t, W+,
M.,l

53-2-20L, W,
ws3-6-

W and 53-Sec.

53-5-101.

53-5-101,IMP:
6-402, vtcA

46 .12.14a6 117 .40. 1448I I++BH+#FiT€N HOME AND COMMUNITY-

LITAT I N RE UIREMENTS
l^^

ree+p+enE's def+rled habi++tsaE+en needs.

(1) Habilitation is the orovision of intervent.ion
services desicrned for assistinq recaD aen oac 1reL i crll ret.ain
and imorove the self -hel-o, soc ial i zat-ion and adaotiwe ski1ls
necessarv to reside successful-Iv at home and in Lhe communitv-

(2) Habil-itation services mav include:
(a) residenEial habi f it.at. i-on;
(b) dav habi l itat ion;
(c) prevocaEional services;
(d) suooorted emnl orrment: and
(e) habilitation aide.
(3) Residential- habilitation is habil-itation provided in

a community home for persons wit.h physical disabifities.
(4\ Dav habilitation is ha Ii,] tat-ion Drov ided in a daw

service settinq.
(5) Prevocational services are habilitative activities

t foster e abil t for a ient w s not ec tedI
't oan lransitional
sheltered workshop wit.hin a vear bv preparinq t.he recipienE for

aid work. revocat ion I services include teachi

the qeneraf work force or I)art i ciDat-e tn A

id or un
compfiance, attendance, task comnl et i on - orot> 1em so 'I wi no and
safetv.

(5) Supported employment is i,ntensive onqoinq support to
assisc a recipient !11o is unlikefy to obEain competiEive

n E
an s ularl rk si ren arl nareane : rI

employed. Supported empl-oyment service include supervision,
trai-ninq and other activities needed to sustain oaid work bv a

1 wh

rec a ae

directed aE fost.erinq t.he recipienL.'s abilitv to achieve
independence in instrumental activities of daily livinq such as
homemakinq, personal- hrrqiene. monev manaqement, transportation,
housinq and use of communittz resources. HabilitaEion aide

Eraininq and teaching.
(8)

(7\ Habilitation aide is the assistan<:e of an aide

An ent-it-v .i nr-:l rrsiwe of its st.af f , providinq
habilitation services must be crualified qeneralfv to Drovide the
services and specificallv to meet each recipient's defined
habilitation needs.
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AUTH: Sec.
5-402, MCA

IMP: Sec.

53-2-201 , 53-5-101. 5"3--@ 53-6-l-13 and 53-

53-2-20t, 53-5-101, W and 53-5-402, MCA

46 a2 1439 3'7 .40 - 1451.l RE+P++E---€a&E HOME AND COMMUNITY-
BASED S CES
RESPITE CARE, REOUI

LY LED PE NS:

es ve ca
eca v n

for the recipient from that responsibility.
Q) Respite care services may be provided onl-y on a short

term basis, such as part of a dav. weekends or vacation oeriods.

place of residence or t.hrouqh nlacement in anol,her Drivate
residence or other related communitv settinq, a hosDi-tal-, a
nurs anCT facilit a thevor tic

{2+ (4) }er.€€n€--#he--?#ide A person providinq respite
care services to---a---.reeipLertE must be @
@: (a) physically and mentafl-y qualj-f ied Eo provide this
service Eo the recipient; and

(b) aware of emergency assistance syst.ems.
€l (s) +elssecs A person who provideg respite care

services to a recipient. may be required by the case management
team to have the following when Ehe recipient's needs so
warrant :

(a) knowledge of the physical and mentaf conditi,ons of the
recipient;

(b) knowledge of common medications and relaEed conditions
of the recipient; and

(c) capability to administer basic first aid.
l^\ D^^-.i F^ ^^*^ .i^ f .i-] r^l r^ nE r^-.^ .l- - s,i^^^-r ..^---

+e++e*i+g--eri+erie=

!1^^ -^-*^1

earreg.iffer--+,e-+e---an*ayr

affin-i-tgtsiEr*ts-ien.

AUTH: Sec. 53 -2 -2 01- , H+5 . 53-5-101, W 53-6-

53-5-101, W
113 and 53-6-4O2 , MCA

IMP: Sec. 53 -2 -20L, W5,
-1:+-r- 53-5-141 and 53-6-402

MAR Notice No. 37-148
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46.]-2.L442 [37.40.1450]
S ICES FOR ELDERLY AND PI{Y LY

THERAPY RE UIREMENTS
(1) OutDatient occunat-ional theraDv servlces mav inc lude :
(a) occupational therapv services as specified at. ARM

46.L2.525A: and
(b) services for habi l i tat ve or maintenance DurDoses .

{++ (2) *ee*i-:remenes The requirements for the deliverv of
outpatient occupational- therapy services affi€' provided ia at

ern t.hee rovision of outARM 46 -L2 - 525
naarrner i nne I h

at ient

l+ (3) no No visiE. limitation exists for maintenance
therapy .

AUIH: Sec. 53-2-201. 53-5-205,
IMP: Sec. 53-2-201, 53-5-205,

i=3+. 53-5-141 and 53-6-402, MCA

53-5-113 and 53-6-402 , MCA
53-5-101, W, 52-4-

46.L2.L445 3't -40.146L1 HOME
AND COMMUNITY_BASED SERVICES FOR E].,DERI.,,Y AND PHYSICALLY DISABLED
PERSONS: OUTPATIENT PHYSICAL THERAPY RE IREMENTS

Out at1ent s 1ca thera servaces ma include:

I

(a) physieal therapy servicee as specif j-ed at ARM

rL^ L^-^ ^-,1

LA -t) 1li 12,1 40 1 46)1

5

46 .1-2.525A: arld
(b) services for habilitative or maintenance purDoses.
-{++ (2) neo*i-remenes The recruirements for t.he defiverv of

outp a t i e nt phys i c a 1 t he rapy s e rvi c e s are--+s--pre,r-ided--+er-i-n
ARM 45 .72.5254 se overn the 1)rova s 10n of outnat ient
phvsicaL therapy services,

-{+ (3) ne No visit limitation exist.s for mainEenance
t.herapy.

ATIIH: Sec. 53-2-20L, H5,
IMP: Sec. 53-2-201 , W5,

it:+, 53-5-141 and 53-6-402, MCA

53-6-113 and 53-6-402 , MCA
53-6-10r-, W, H-

HOME
AND COMMUNITY-BASED SERVICES FOR ELDER],Y AND PHYSICALI.,Y DISABLED
pERSONS : SPEECH PATI'IOLOGY AND AUDIO Y

e ech olo and audao f servaces ma an lude :
(a) sneeeh l-heraDv services as defined at ARM 45.t A:
(b) audiolocry services as defined at ARM 46.L2.534;

(d) screenins and evaLuat.ion with respect. to speech and
hearinq functions;

(e) comprehensive audioloqical assessment. as indicated by
screening resufts, that include tests of Duretone air and bone
conduction, speech audiometrv, and other procedures, as
necessary, and the assessment of the use of visua] cues;

(f ) assessmenls of t-he rrse of amnl i f .i r.,:ati on:
(o) provision for procurement, maintenance and replacement

3-2/1,o/oo MAR Notice No. 37-148
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of hearinq aids. as sDecified bv a oual-if ied audiol-ocrist:
(h) comprehensi-ve speech and lanquacre evaluation. as

indicated bv screeninq resul-ts, includinq appraisaL of
articulat.ion, voice, rhvthm and languaqe;

(i) parEicipation in the conEinuinq interdisc ipl inarv
evaluat.ion for purposes of beq ing, monitoring and followinq

va z
('i) treaEment services as an extension of the evaluation

process, that incl-ude:
(i) direct. counselinq with a recipi-ent;
(ii) consul-tation with appropriate persons invol-ved with

a recipient for speech improvement and speech education
activities

(i.ii) work with an aoorooriate recioient to develoD
specialized programs for developinq communicatsion ski11s an
comprehension, incfudinq speech, readinq, auditorv traininq,
hearinq aid utilizat:on and ski11s rLexpression, includinq
a a a

-{++(2) neE+i-remenes The resuirements for the deliverv of
speech @ t.herapv services are a+1>::e*ri4ed

rvf ce s
46.a2.533 and 46.12.534 qovern Ehe provision of speech pathol"ocrv
and audioloqy services.

++ (3) fte No visit limitation exists for maintenance
therapy .

AUTH: Sec. 53-2-201, 53--5--2A5. 53-6-113 and 53-6-402, MCA
fMP: Sec. 53-2-201, Hss, 53-5-101, W, 52-4-

#, 53 - 6 -L4L and 53-6-402 MCA

.L2. 1Lq 1t 40 13l 485 MB}[€+[,_*J'ERF HOME AND COMMTINI TY -

1

V YD LED PERSONS:
PERSONAL EMERGENCY RESPONSE Y TEMS 1R
personaf emergency response svstem as an electronic device or
mechanical svstem rrsed to srrm on assistance .in an emeroencv
situation -

+1+ (2)
response system
system with
personnel.

l2+ (3)

A Dersonal emerqency
must be connected to a local emergency

the capacity to activat.e emergency
re sponse

medi caf

The Provrslon
f onal me enr r onea er/al-am :<r : eofir'i aa Aaac nni-

incfude the purchase, installation or routine monthly charges of
a telephone.

113

#,

AUTH: Sec.53-2-201,
and 53-5-402. MCA
IMP: Sec.53-2-201,
53-6-141 and 53-5-402,

W, 53-5-101,

53-6-l-01,

53 - 5 -

*--5-

MAR Notice No. 37-148
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1488 HOME
CES FOR ELDERLY AND
TRANSPORTATION RE UI NT

DI D

(1) Nonmedical transo ortat aon is the orovision to a
recioient of transoort-ation t hrouqh common carrier or orivate
vehicle for access to social or other nonmedicaf activities.

+L+ Q) T-ran€pel3ta+i-eft Nonmedical transportat.ion services
*-i-++---lee are provided only after vofunteer transportaEion
services. or transportation services funded by pub}ie ot.her
programs oEhee*-+haa--+edi-ea-id, have been exhausted.

+2+ (3) +:=ansp€::€a+i€n Nonmedical- t,ransDortation providers
must provide proof of:

(a) a valid MonE.ana driver's l-icense;
(b) adequate automobile insurance; and
(c) assurance of vehicl-e compl-iance with all applicable

federal, state and 1oca1 laws and regulations.
€+ (4) +ransp€:=ta+i€* Nonmedical transportation servi-ces

must be provided by the most cost effective mode.
14+ (5) +ran€pertaEi€n Nonmedical transportation servj-ces

rnl*sts-*e1retrided are available onIyt!t]*en--+eee€sar}+o for the
transport of recipients Eo and from activities that are included
in the individual plan of care.

AUTH: Sec. 53-2-20:- , WA5,
113 and 53-5-402 MCA

IMP: Sec. 53 -2 -2 0L, W5,
;H+, 53-5-141 and 53-6-402, MCA

53-6-101,

53-5-101, W,
s3 - 5 -

46 .-L2 -1"457 3'7.40- 1475I l+++FR+++eN I{OME AND MMI]NITY-BASED
SERVICES FOR ELDERLY AND PHYSICALLY DISABL PE
NUTRIT ION UI S Nutra t aon services are meals

s ecified at
3'7 .41 .302 includinq Ehe meal-s on wheel-s prosram.

Q\ The requirements for eengregaEe er home del+'i-ered
deliverv of nutrition servi ce s are--a€--praorrided..+ff-#+4

4#*
27 Ul ?1q

as specified at ARM 37 .4L.306 t.hrough +H+G

_l_d
raeal the

rrnrrarn l- ha on of nutrition servic
{2+ (3) A fulL

may not be provided
deli-rrere+-mea+s.

nutritional regimen of three meals a day
through this service e€ltg.l:ega+e--er--&ome

AUTH: Sec.
IMP: Sec.

53-5-402, MCA

53-2-20t,
53 -2-20L,

53-5-113
53-6-101,

and 53-5-402 MCA
5€-#, and

46.L2.1-463 l3'7.40.14641 HOME AND COMMUNITY-
BASED SERVICES FOR ELDERLY AND

o- CONSULTATION UIREMENT
D1 D

socaa 1 consultati-on is consu tation wiE.h providers and
car s d 'i rer:l- 1 rr i nrr6 l rrar d wit h a reci r) 1en nd I hla
deve foDment and monitorinq of behavior proqrams.

(2\ Pswcho-socia l consrr'l tation services mav include those
services as soecified at ARM 46 .L2.578 and 45.1-2.579.

-{-r+
servi ce s

for the deliverv of psycho logical
as sr)ecified at ARM

3-2/to/oo
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4##+ 46.L2.578 and 46.12.c'7 9 qovern the orovision of
psvcho - soc ia 1 consultation

rn\ h^-.^].^1^^i ^- 1 ^^*,--i^^^ -^ ,t^€.t-^t

ALIIH: Sec. 53-2-201, 53-6-101, W, 53-5-113 and 53-
6-402, MCA

IMP: Sec. 53-2-201, 53-5-101 , 52--4--+++, 53-6-1-41 and 53-
5 -402, MCA

46.12.]-469 [37.40.1477] }('R$TNG HOME AND COMMUNITY-BASED

REOUIREMENTS (1)

Nursinq is the
nrarri einrr nf

vq sE\{.
inrli n aarr'i n"^',- -',*di h^

(2)
hi-+--ewn-+eme. Nursing services sha:l* mav not be provided to
recipient residing in a hospiEalT or nursing facility-,=
lieensed perserral eare €aeil *Er*,

a

AI.]ITH :
5-402, MCA

IMP:
6-402, vtcA

Sec.53-2-20r,

Sec.53-2-20]- ,

53-6-101, W,

53 -6-101-, W,

53-5-113

53-5-141

and

and

er

53 -

53 -

46.L2.L475 3'7.40.1-4631 ffi HOME AND
MUNI

N PIRATOR
FOR RLY AND PHYS ] CALLY DISABLED

Y 1

ResDiratory therapy is the provision of direct respiratory
treatment, onqoinq assessment of respiratory and medical
conditions, equipment monitoring and upkeep, pul-monarv education
and respiraEory rehabifitation.

(2) remains the same.

MAR Notice No. 37-148 3-2/Lo/oO
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M

AUTH:
5-402. MCA

IMP:
6-402, MCA

53 -2-201 ,

53 -2-20]- ,

Sec.

Sec.

53-6-101. 5€.-#,

53-5-101, W,

53-5-113 and 53-

53-5-141 and 53-

7 40. 7 r
E AND

I S . REOUIREMEI',1:IS
I YD LE TI

feqtri@(1) Dietetic services are the mana ement of a nersonCl ,s
nuE.ritional needs.

(2\ Dietetic services v include evaluation and
monitorinq of nuEritional st.at.us, nutrition counselins, dietetl-c

r dietetic education and dietet cre arc ces s
the manaqement of a reciD ient-'s nrrt-ri t ional needs -

{:+ (3 ) Ei-ets}Ei-att Dietetic services
recipients whose disease or medicaf condition
complicated by diet or nutritj-onal- sEatus.

are limited
1s caused by

t.o
or

AI,IIH :

5-402, t'[CA
IMP :

5-402, t'[CA

AI.I'IH :

5-402, NICA
IMP :

53-2-20L,

53-2-20L,

53-5-101,

53-5-l-01,

w, 53-5-113

53-5-141

and 53-

and 53-

Sec.

Sec -

4. The rul-e 46.12.l-402 as proposed to be repealed is on
page 46-l.929 of the Adminislrat.ive Rules of Montana.

6-402

The rule 46.L2.1406 as proposed to
1-949 of the Administrative Rul-es of

ALIIT{: Sec. 53-2-201, 53-5-101,
, MCA
IMP: Sec. 53-2-201, 53-5-101.

The rule 46.L2.1408 as proposed to
1953 of the Administrative Rufes of Montana.

MAR Notice No. 37-148

Sec. 53-2-201, 53-5-101,

Sec. 53-2-201, 53-5-101,

53-5-11-1. 53-6-l-13 and

53-5-111- and 53-6-402,

be repealed is on page
Montana.

53 -5-111, 53-6-113 and

53-6-111 and 53-6-402,

be repealed is on page

53 -

MCA

46-

53 -

MCA

46-

3-2/1,0/oo



AIIIH: Sec.53-2-201,
113 and 53-5-402, MCA

IMP: Sec.53-2-201,
131 , 53-6-l-41 and 53-6-402,

-323 -

53-5-205,

53-5-20s,
MCA

53-5-101,

53-5-101,

53-6-111, 53-5-

s3-5-11_1, 53-6-

The rules 46.12.141-2 and 46.12.1415 as
are on pages 45-1977 and 45-1981 of the
Montana.

proposed to be
Admini strat ive

repeal ed
Rules of

AIIIH:
IMP:

Sec.
Sec.

53 -2-201 ,53-5-101,
53-2-20]- ,53-5-r_01,

53-5-111, and
53-5-111 and

53-5-402,
53-6-402,

MCA
MCA

The rufe 46.L2.1419 as proposed to be repeafed is
7982 of the AdminisE.rat i-ve Rules of Montana.

on page 45-

AUTH:
IMP :

Sec .

Sec.

The rule 46.1"2.1-425 as proposed Eo
1983 of the Admini-strative Rul-es of

be repealed is on page
Montana.

MCA

46-

53-5-111, 53-5-113 and 53-

53-5-111 and 53 -5 -402, MCA

MCA
53-5-402, MCA

46-

be repealed is on page 45-
Montana .

53-2-20]. , 53-5-l-11, and 53-6-402. MCA
53-2-201, 53-5-l-0L, 53-5-111 and 53-5-402,

ATIIH :

5-402, VICA
IMP :

The
are

Sec. 53-2-201, 53-5-L01,

Sec. 53-2-201 , 53-5-101,

rules 45.L2.1427 and 45.L2.],428 as proposed Eo be repealed
on page 46-a989 of t.he Administrative Rules of Mont.ana.

AUTH:
IMP :

Sec. 53-2-201, 53-5-113 and 53-5-402,
Sec. 53-2-201-, 53-5-101, 53-6-111 and

The rule 46.12.1430 as proposed to be repeal-ed is on page
1995 of the Administrative Rules of Montana.

131,

AllIfH: Sec. 53-2-201 , 53-5-205. 53-5-113 and 53-5-402, MCA
IMP: Sec. 53-2-201. 53-5-205, 53-5-101, 53-5-111. 53-5-
53-5-141 and 53-5-402, MCA

The rufe 45.L2.1431 as proposed to
1995 of the Admi-nistrative Rules of

113
AUTH: Sec. 53-2-201, 53-5-205,

and 53 -5-402, YICA
IMP: Sec. 53-2-201, 53-5-205,
53-6-141 and 53 -6 -402, MCA131,

The rul-e 46.L2.1433 as proposed to
1995 of the Administrative Rules of

AUTH: Sec. 53-2-201, 53-5-113
IMP: Sec. 53-2-201-. 53-5-101,

be repealed is on page 46-
Montana.

and 53-5-402,
53 -5-111, and

53-6-101,

53-6-101,

53-5-111,

53-5-111,

53-6-

53-5-

MCA
53-6-402, MCA

The rufes 46.L2.L435, 46.L2.1437 and 45.1-2.1-438 as proposed to
be repealed are on pages 46-200L through 46-2OL3 of the
Administrative Rules of Montana -
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AIITH :

5-402, MCA
IMP:

-324-

Sec. 53-2-201, 53-5-101,

Sec. 53-2-201, 53-5-101,

53-5-111, 53-5-l-t-3 and 53-

53-5-111 and 53-5-402, MCA

be repealed is on page 45-
Montana.

52-5-L7L, 53-6-113 and 53-

53-6-111 and 53-5-402, MCA

to
of

L13

131,

The rule 45.12.l-440 as proposed Eo
201-4 of the Administrative Rules of

AIIIH: Sec. 53-2-201, 53-5-101,
5-402, MCA

IMP: Sec. 53-2-201, 53-5-101-,

The rules 46 .L2.]-44]. , 46 .12.1443 , 46 .1-2.1-444, 46 .]-2.1446 ,
46.12.L447 ar-d 45.12.1,449 as proposed to be repealed are on
pages 45-2021 through 45-2037 of the Administrati"ve Rules of
MonEana.

l_3l_ ,

AIIIIH: Sec. 53-2-201, 53-5-205, 53-5-113 and 53-5-402, MCA
IMP: Sec. 53-2-201, 53-5-205, 53-5-101, 53-5-111-, 53-5-
53-5-141 and 53 -5 -402, MCA

The rules 46.t2.1450, 45.L2.]-452 and 45 .L2.1-453 as proposed
be repealed are on pages 45-2037, 46-2041 and through 45-2043
the Administrative Ru1es of Montana.

AUTH: Sec. 53-2-201. 53-5-205,
and 53-5-402, MCA
IMP: Sec. 53-2-201, 53-5-205,
53 -5-141 and 53-5-402, MCA

53-6-101,

53-5-101,

53-5-11-1,

53-6-11-1,

53-5-

53 - 5 -

The rul-e 46.]-2.1455 as proposed
2043 of the Administrati-ve Rules

to
of

be repealed is on page 45-
Montana.

53-2-20r, 53 -6-101, 53-5-111,

53-2-201-, 53-5-l-01. 53-6-111 and

to
the

AUTH:
53-5-402,

IMP:

Sec.
MCA

Sec.

53-5-113 and

s3-5-402, MCA

The
are

rules 46.]-2.1456 and 45.L2.1-458 as proposed to be repealed
on page 46-2049 of the AdministraEive Rul-es of Montana.

AUI|H :

IMP :

Sec .

Sec.
53-2-201., 53-5-l-l-3, and 53-6-402, MCA
53-2-2OL, 53-5-l-01, 53-6-111, and 53-5-402, MCA

The rufes 46.L2.1462, 46.L2.L464, 46.L2.1-458, 45.t2.1470 and
45.12.1474 as proposed to be repealed are on pages 46-2049
Ehrough 46-2053 and 45-2058 of Ehe Administrative Rules of
Montana -

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-5-101 and 53-6-14]" , MCA

The rufes 46.L2.L475, 46.f2.1480 and 46.L2.L482 as proposed
be repealed are on pages 46-2055 and 46-2056 of
Administrative Rules of Montana .
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AIJTTI :

5-402, MCA
IMP:

6-402, MCA

53-2-207,

53-2-20t,

-325-

53-5-101,

53-5-r-01,

E2_d_111

53-5-11-1,

53-5-113 and 53-

53-5-141 and 53-

Sec.

Sec.

5.
AMENDMENTS

PURPOSES GENERALLY OF PROPOSED RU].,E ADOPTIONS,
AND REPEAIS

The Department is proposing to extensively change the rules that
govern the provision of services Ehrough t.he program of home and
community services for medi.caid eligible persons who are elderLy
or who have disabilities. The program, funded with federal
medicaid monies and matching sEace general- fund monies,
currentLy provides an array of services for persons who
otherwise may need the level of care available in a hospital or
nursing facilj-ty. The services supporE a person's conEinued
presence aE home and in their communj-ty cl-ose to long
esEablished personal- and community supporEs.

Elderly are persons who are 55 years of age or o1der. Persons
wit.h disabilities are persons with physical disabilities as
certified by the federal Social Security Administration. The
program in accordance wit.h federal direction does not serve
persons with ment.al retardation or serious mental illness since
those two populations may recej.ve services E.hrough other
medicaid funded programs .

Programs of home and community servj-ces, funded wiEh federal
medicaid monies, are auEhorized generally under federaf
authoriEy and must conform \"rj-th cerEain requiremenE.s under t.hose
authorities. The responsible federal agency is the Hea1th Care
Financing AdminisEraEion (HCFA) of Ehe U.S. Depart.ment of Health
& Human Services.

State implementation of a program of home and community
services, funded wiE.h medicaid monies, must proceed under a so-
calfed rrwaiver" recej-ved from HCFA. The impl-ementation of
services is expressly predicated upon Ehe approval of HCFA via
the "waiver" process. The choice of services must be approved
by HCFA.

The purpose of the proposed rule adopEions, amendments and
repeals general-l-y are fivefold: 1) to conform t.he rules with
current nomenclature relating to the program generally and to
particular services; 2) to improve the l-anguage and sEructure of
provisions for purposes of i.mproved comprehension; 3) to
el-iminatse duplicative l-anguage and provisions; 4) to conform the
rufes wit.h current federal requi.rements; and 5) to provide for
changes and additions LhaL have been made in programmatic
feat.ures.

NUMBER OF PERSONS IMPACTED AND FISCAI., IMPACT

The proposed rule changes would impact the approximatel-y 2,000
persons who are currentl-y recipient.s of services through the
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home and community program for persons who are elderly or who
have disabilities other t.han mental retardation and serious
menta1 illness. The fiscal impact of the proposed rule changes,
providing for addit.ional services. is difficult to calculate.
The cafculation of act.ual costs to the Department involves
consideration of the costs arising out of impJ,ementation of t.he
neri'rer services, of any increase in Ehe number of persons
part.icipating in the program over tj-me and of the cost savinqs,
1f any, reilized through provision of home and .o**r.rlty
services rat.her than nursing or hospital services. The
substantive changes in program servj-ces have been implemented
prior to the time of rul-e adoptsion. The impacts from the
addition of t.he new services have already been budgeted for and
appropriated monies received for those purposes. The other
proposed rule changes woufd have no fiscal impacts.

CII-ANGES RESULTING FROM ADV SORY COI]NT CIL STUDY ANT)
RECOMMENDATIONS

The majority of the substantive changes in the proposed rules
and proposed amendments to rul-es, providj.ng for addiEionaf
services, are the resul-t of a study with recommendations made by
the gubernatorially appoi,nted " Se1ect An Independent I-.,i f e Style "
Advisory Councif, uSAIL". The SAIL, Advisory Council extensivel-y
studied the needs of persons who are elderly or who have
disabilities oEher Ehan mentaf retardaEion or serious mentaL
illness and considered Ehe possible ways t.o meet those needs,
inclusive of possible new tl4)es of services Eo be incorporated
into the program.

The SAIL Advisory Council recommended changes to the program to
provide servj-ces thaE would meet the needs of persons wit.h braj-n
injury and that wouLd meeE the residential service needs of
persons who are participating in the program. The serv.ices,
implemented based upon the SAIL Advisory Counci1
recommendat ions , avaifable to meet the needs of persons with
brain injury include: comprehensj.ve day tsreaEment., community
residential- rehabilitation, supported living, specially trained
at.tendanE, behavioral programming, cognitive rehabi l- iEaE ion,
chemical dependency counseling, prevocational services, and
supported empl-o)ment. Proposed Rules III, IV, V, VI . VII, VIII,
and Ix and the amendmencs Eo Rule 46.1-2.1435 woufd implement. in
rule these services. The services implemented to provide
community residential services generally for persons
participati,ng in the program include: adult residential- care,
specially trained aEEendant care, and supported living.
Proposed Ru1es II, III. and IX would implement in rufe these
services.

The SAIL Advisory Council determined that the state service
sysEem, then in existence, did not have a comprehensive system
of services that could provide a conLinuum of care to persons
with brain injury. Consequently, the SAIL Advisory Council
rejecEed the course, represented by the status quo, since needs
woufd continue to be unmet with persons continuing to be placed
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in more restricEj.ve settings and being at risk of harm at home
and in the community due to the lack of services. The course
selected by the SAIL Advi-sory Councj-l rras to expand, to Ehe
extent. permitted by HCFA, the medicaid funded home and community
servj-ces program for elderly and disabled persons.

The home and community-based services program is funded to a
large extent with federal medicaid monies Ehat are matched to
state general fund monies. The medicaid match funding provides
the best course by which the St.ate can realize the greatest
federal funding to apply towards services.

The home and communiEy-based services program, as a
nonentitlement program of services, is not subject to detailed
federaf specifications and constricting parameters. It is
therefore possible Eo develop an array of services that meets a
continuum of need.

The option of implementing the needed services for persons with
brain injury t.hrough the home and community-based program is the
best course in that j- t. provides a continuum of services to meet
the needs of persons with brain injury j-n the less restrictive
settings of community-based services while maximizing federal
f inancial participation.

CHANGES TO CONFORM WITH FEDERAL DIRE CTTON

Changes in the administration of the home and community-based
program for elderly persons and persons with dj-sabil-iEies
imposed upon the State during Ehe most recenE federal rrwaiver'l
approval include:

These
set.

1) the addition of specialized equipmenE and supplies as a
separate serv j-ce category;
2) the provision of services by family members;
3) the provision of pre-vocational and supported employment
services Eo persons who have no prior inst itut ionali zat ion,.
and
4) the removal of the prohibition on the enroffment. of
persons receiving medicaid funded hospice services.

changes are j-ncorporated into proposed changes to the ruLe

Previously, specj-alized equipment and supplies had generally
been avaiIab1e through the environmental modi ficat. ions/adapt ive
equipment service specified at ARM 45.L2,L4L5 through ARM
45.1-2.14a9. HCFA in the course of "waiver" approvaf directed
the State to est.ablish the separate service for specialized
equipment and supplies. Proposed Rule XI , SPECIALIzED MEDICA!
EQUIPMENT AND SUPPLIES, REQUIREMENTS, is for the purpose of
implementing the new service. This change is further explained
j-n more detail in E.he rationale for Proposed Rul-e XI .
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Until recenL.ly, family members generally were precluded by
federal direction from serving as providers. HCFA now defines
the family members to which the prohibition applies more
narrowly. Family members under the HCFA prohibiEion now only
include spouses and natural or adopLive parents of a minor
chi1d. Consequently, it is feasible to use t.he of t.en availabfe
and committed resource of the other family members as providers.
This change is proposed for implementation through an amendmenL
to ARM 46.1.2.f405. This change is furt.her explained in the
rationafe for the amendments to ARM 46.L2.7405.

Prevocat.ional and support employment services, previously, were
under federal- l-aw only available for persons who had actuaffy
been institutionali zed. A change in federal- 1aw now a11ows for
the provision of t.he services to noni.nst itut ional i zed persons.
This change is proposed for implementation Ehrough an amendmenE
to ARM 46.12.1436. This change is further explained in the
rationale for the amendments to ARM 46.1-2 -1-436 -

A federal direction prohibiting persons receiving medicaid
funded hospice services from participat.ion in the home and
community-based services program has been removed by HCFA. With
this change the Department. has begun to alIow hospice recipients
to participate in t.he program. This change is proposed for
implementation by the deletion of the prohibition from ARM
46.12.L403. This change is further explained in the rational-e
for the amendments to ARM 45.12.L403.

THE PROPOSED ADOPTION OF RULE I AND THE PROPOSED REPEAIJ OF RULES
45 .12.140A, 45 .L2.!4t9, 46 .L2 .1427 , 46 .12.L430 , 45 .L2 .L433 ,

46 .12.L437 , 45.72.a440, 45.L2.t443, 46.12.L445, 46.t2.L449,
45 .!2 .74s2, 46 .72 .1_455, 45 .L2 .1_458, 45 .12 .L464, 46 .t2 .r470 ,

46.12.1476, AND 46.L2.1482, PERTAINING TO REIMBURSEMENT

Proposed Rule 1. REIMBURSEMENT. is to provide a comprehensive
rule to govern all reimbursement for services provided through
Ehe program. Current.ly, each category of service has an
individua1 rule to govern reimbursement of that cat.egory of
service. There are, however, only two basic reimbursement
schemes with al-most al-l- the services falling under one or the
other. There is much duplication of language and provisions
among t.he various reimbursement. provisions current.Iy in place.

It is necessary to adopt Rule I and to repeal ARM 45.12.a4O8,
46.t2.t4r9, 46.t2.1_427 , 45.!2.t430, 45.L2.t433, 46.t2.t437 ,
46 .72 .L440, 46 .r2 .1443, 46 .L2.L446, 46 .!2.L449, 46 .72.L452,
46 .12.1455, 46 .!2.7-4s8, 46.1-2.1-464, 46 .1-2.]-47O , 46 .7-2.L476 , arrd
46.]-2.]-482, as proposed, in order to eliminat.e duplicative
language and provisions, significantly consolidate rules and
Eexts, and to provide a convenient and comprehensive rufe on
reimbursement.

Thj-s option, as opposed Eo not consofidating reimbursement
material from many rufes int.o one comprehensive ruIe, would be
t.he best course. It wiJ.1 provide consumers, providers of
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services, and program managers with a sj-ngle comprehensive and
accessible reimbursement ruIe. This course al-so serves the
legislative goal of reducj-ng the volume of rule maEerial whil-e
providing the public wiEh more accessibl-e and underst.andabfe
rules. The option of not consolidaEing the reimbursement. rule
mat.erial would perpet.uat.e Ehe current scheme of numerous
duplicative rul-es and rule text on reimbursement.. Thats woufd be
counter Lo the legislat.ive goal .

The rule, as proposed, would not change any of the current
actual- reimbursemenE raEes bej-ng provj-ded for the services. The
rule would place in rule some reimbursement. changes that have
been previously implemenEed in practice. Since those changes
have been implemented previously, there would be no negative
impacts upon any providers .

The reimbursement for case management, as proposed in the ruLe,
would change from being so1eIy upon the basis of a per diem rate
Eo being upon Ehe basis of eiEher a per diem or hourly raEe.
That change is necessary to j-mplemenE in rule the currenE
reimbursement practice. The use of an hourly reimbursement
rate, in addition Eo a per diem ratse, is necessary to
accommodaEe case management needs that are shorE Lerm in nature.
No rates of reimbursement are specified for case managemenL
because the reimbursement raEes are established conEractually
wit.h each provider reLat j-ve to the costs of the service
provision incurred by Ehe provider.

THE PROPOSED REPEAL OF RULES 46,L2,1406, 46.I2,:-4L5, 46.I2.1425,
45 .L2 .L428 , 46 .L2.143]- , 45 .L2.1435, 46 .L2 .L434 , 45 .1_2 .L44L,
46.a2.L444, 46.L2.L447, 46.L2.t450, 46.t2.L453, 45.L2.L456,
46.L2.L462 45.12.1468 45 . L2 .147 4 AND 45 .L2 .1480 PERTAINING
TO DEFINITIONS AND THE PROPOSED ADOPTION OF MATERIA]-, FROM THE
DEFINITION RULES IN THE EXISTING REOUIREMENTS RTILES

Rul-es 46.t2 .a405, 45 .]-2.14L5, 46 .L2.1425, 45 .1-2.1428,
46 .L2 .L43L, 46 .t2 .t435 , 46 .12 .1438 , 45 .L2 .144L, 46 .1_2 .1444,
46.t2.1447, 46.a2.a450, 45.t2.t453, 46.!2.L456, 46.L2.t462,
46.12 .t468, 46 .L2.L474, and 45 .1-2.1480 currently provide
pertj-nent definitions for the purposes of establishing the
various services available t.hrough the home and community-based
services program for t.he elderly and persons with disabilities.
Some of these rul-es, however, contain material t.hat. is more in
the nature of purpose sEaEements and requirements than in the
nature of defj-nition. In addition, many of t.he current
definit.ions are Iimited in extent.. Some consist only of a single
def initionaf statement.

The proposed repeal of these rules is necessary for two
purposes. The first is to place sEaLemenLs of purpose and of
requirements, now appearing in these ru1es, into the exist.ing
requirements rules where they appropriately belong. The second
is to provide for a significant consolidat.ion of rules and
thereby reduce the number of rules and the amount of text
material in rufes. This optj-on, in consolidat.ing material as to
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the nat.ure and requirements of the services into comprehensive
and underst.andable provisions, would be the best course. It.
will provide consumers, providers of services, and program
managers with a more accessible and useful governing rul-e seE.
This option al-so serves the legislative goal of reducing the
vofume of rule mat.erial while providing the public with more
accessible and understandable rufes.

The opt.ion of not. consolidating the rufes and rule materj-a1
would perpetuate the current scheme of numerous rules which
wou1d be counter to the legislative goaf. It would al-so
perpetuaEe Ehe confusion for consumers, providers of services,
and program managers fosEered by some of the requirements
maE.erial appearing outside the requirement.s rules.

The rules proposed for amendment general-l-y for the purpose of
incorporating materj-aI from definition rufes proposed for repeal
include the following: ARM 46.12.L426 , HOMEMAKING, ARM
46 .12.1429, PERSONAL ASSISTANCE, ARM 46.1.2.1.432, ADULT DAY
HEALTH, ARM 45.I2.1442, OCCUPATIONAI-, THERAPY, ARM 45.1.2.1445,
OUTPATIENT PHYSICAL THERAPY, ARM 46 .A2.1448, SPEECH PATHOI.,,OGY
AND AUDIOI.,,OGY, ARM 46 .12.145]- , PERSONAL EMERGENCY RESPONSE
SYSTEMS, ARM 46 .1-2.1454, NONMEDI CA], TRANSPORTATION, ARM
46.1.2.1457, NUTRITION, and ARM 45.12.]-48L, D]ETETIC SERVICES.

Other rules proposed for amendment in part for the purpose of
incorporating material from definition rules proposed for repeal
incl-ude the following: ARM 46.1-2.1-407, CASE MANAGEMENT, ARM
45.L2.1477, ENVIRONMENTAL ACCESSIBfLfTY ADAPTATTON. ARM
46.72.L435, HABrI_.,rTAT]ON, ARM 45 .1-2.1-439, RESPTTE CARE, ARM
46.1.2.1453, PSYCHO-SOCIA], CONSU],TAT I ON, ARM 46.12.1469, NURSING,
AND ARM 45.72.1475, RESPIRATORY THERAPY.

THE PROPOSED ADOPTION OF RULE II, PERTAINING TO ADUIJT
RESIDENTIAI.,, CARE

Proposed Rule II, ADULT RESIDENTIAI CARE, would implement 1n
rule t.he provision of adul-t residential care as a servj-ce in t.he
program. Adult residenEiaf care encompasses the services tshaE
support a person who resides in a personaf care facility, an
adult foster care home, or a resj-dential hospice.

This proposed rufe is necessary to implement in rule this
service which meets a significant need in the provision of
services. The service is already avaifable through the home and
communj- tsy - based services program.

Adult residenEial care services j-ncludes a set of supportj-ve
services. The rule is necessary to maintain persons in
communiEy residentiaf set.tings and thereby foregoing their
placement in Ehe more restrictive and expensive nursj-ng faciJ.ity
settings. This service is necessary to assure the availabiliEy
of supportive services in the specified residential settings.
The supporEive services make those residential service settings
vj.able alEernat.ives to nursing facilities for those recipientss
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of home and community program services who need intensive
residential- settings.

The option of not. making thj-s service availab]e through the
program was rejected since, in the absence of this servj_ce,
persons would probably be subjected to pfacement into more
restrictive sett. j.ngs ,

TI{E PROPOSED PTION OF RI]LE III. PERTA ]NI TO SPECI-ALLY
TRAINED ATTENDANT CARE

PToposed Ru].e III, SPECIALLY TRAINED ATTENDANT CARE, woufd
implement in rufe Ehe provision of speciaf l-y trained attendant
care as a service in the program. Specially t.rained attendant
care encompasses the services that support a person who resides
aE home and is simifar to t.he existing personal care and
personal assistance services available through the regular
program of medicaid funded services and the home and community-
based services program.

This proposed rul-e is necessary to implemenE. in rul-e Ehrs
service which meets a significant need in the provision of
servj-ces Eo persons with brain injury. The service is already
available through the home and community-based services program.

Specially trained attendant care encompasses specialized
personal care services. The rule is necessary to maintain
persons wiE.h involved disabilit.ies at home in the communiEy and
t.hereby foregoing t.heir placement in the more restrictive and
expensive nursing facility seEEings. This service is necessary
to assure the avail-ability of personal- care services j-n a
person's home seEEing del-ivered by personnel who are
specifically and comprehensively trained to deliver services to
persons who have significant disabilities along with resulting
special needs. This service makes res j-dence in a home set.ting
a viabl-e alternative to residence in a nursing facility for
those persons who become recipients of servj-ces through the home
and community program.

The SAIL Advisory Councif, with j-ts experEise and knowLedge,
determined t.hat the adopLion of the part.icular service coverage
established through specially t.rained aEEendant care would be
the best option. This servlce was specj-fically designed by Ehe
Sail Advisory Council to encompass the features mosE desirable
for meeEing the identj-fied need.

The option of not. making this servi.ce available chrough the
program was rejected since, in tshe absence of Ehis service,
persons would probably be subjected to paternalistic treaEment
and placement into more restrictive seEtings.

THE PRO PTION OF RIII..,E IV, PERTAINING TO BEIIAVIORAL
PROGRAMMING

Proposed Rule
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rule the provision of behavioral programming as a service j-n the
program. Behavioraf programming is a continuous in-depth
assessment on a short term basis of a person wiEh brain injury.
This service. j-dentif ied as an important. service need by the
SAIL Advisory Council-, has been implemented.

This proposed rul-e is necessary to implement in rule thj-s
service which meets a significant need in t.he provision of
services to persons with brain injury. The service is already
avai-l-ab1e Ehrough the home and community-based services program.
Behavioral programming provj-des the insight necessary for
professionals, case managers, and providers to craft effective
services delivery so as to maintain persons with brain injury at
home in the community. This service is necessary to provide
specific guidance in determining the design, course and features
of provision for the services to be provided to a person with
bra j-n i-n j ury .

The SAIL., Advi-sory Council, with its expertise and knowledge,
determined that the adoption of the particular service coverage
esEablished through the behavioral programming would be the best
option. The Council determined that there is no efficacious
alternative service to consider for the purpose of accomplishj-ng
Ehe resulEs sought through the provision of behavioral
programming. This service was specifically designed by the SaiI
Advisory Council to encompass the features most desj-rabIe for
meeting the identified need.

The opEion of not making this service availabfe through the
program was reject.ed since, in the absence of this service,
persons woul-d probably be subjected to paternalistic treatment
and placement into more restrict j-ve settings.
TI]E PROPOSED ADOPTION OF R E V. PERTAINING TO CHEMICAL
DEPENDENCY COUNSELING

Proposed Rule V, CHEMI CAL DEPENDENCY COUNSELING, would implement.j-n rul-e the provision of chemical dependency counseling as a
service in Ehe program.

This proposed rule is necessary to implemenE. in rule this
service which meet.s a significant need in the provision of
services to persons with brain injury. The service is already
avail-able through the home and community-based services program.

Drug and alcohoL problems are signifj-cant for many persons
receiving services through the home and community-based services
program. This proposed rufe is necessary to prevent those
problems which can cause the faifure of community l-j-fe for
persons. Chemical dependency counseling meets the need for
intervention and prevention in refation to serious chemical-
dependency and thereby foster residential stabilit.y in t.he
community. Thj.s service can foster further participation in the
services of the home and community program.
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The SAIL Advisory Council, wit.h its expertise and knowledge,
deEermj-ned that the adopt.ion of the part j-cufar service coverig"
establ-ished through Ehe chemical dependency counseling would be
the best option. The Council determined that there are no
efficacious and 1ega1Iy permissible alternative services to
consider for the purpose of accomplishing the result.s sought
t.hrough the provisj.on of chemical dependency counseling.

The option of not making thj-s service available through the
program was reject.ed since, in the absence of this service,
persons wj-th signifj-cant abuse problems who are recipients of
home and community-based services would 1ike1y be subjected to
placemenE. into very restrictive seEEings to prevent furEher
abuse and enforced recovery,

THE PROPOSED ADOPTION OF RULE VI , PERTAINING TO COGNTTIVE
REHABILITATION

Proposed Rule VI . COGNITIVE REIABIIJITATION, would
rule the provision of cognit.ive rehabilitat.ion as
t.he program. CogniEive rehabifitation provides
skil1s to a person with brain injury.

impl ement l-n
ina servlce

compensatory

This proposed rul-e is necessary to implement. in rul-e thrs
service whj-ch meet.s a signj.ficant need in the provision of
services to persons with braj-n injury. The service is already
avail-able E.hrough Ehe home and communit.y-based services program.

Cognitive rehabi l- it.at. ion provides the skilfs necessary for
persons wiEh brain injury to funct.ion at a higher leve1 of
independence at home and in the community. This service is
necessary to make available Lo persons with brain injury and
their persona1 care givers a rehabilit.ation service Ehat
speciaJ-izes in instruction on the skill-s that may al1ow t.he
person to overcome the cognitive limitations imposed by the
disability.

The SAIL Advisory Council. wit.h its expertise and knowledge,
determined that the adoption of the particular service coverage
establ-ished Ehrough cognit.ive rehabilitation would be t.he best
opEion. The CounciL determined that there are no efficacious
alternaEive services to consider for the purpose of
accomplishing the resufts sought t.hrough the provision of
cognitive rehabilitation.

The option of not. making t.his servj-ce available through t.he
program was rejected since, in the absence of this service,
persons would probably be subjected Eo paternalistic treatment
and placement into more restrictive settings.

THE PROPOSED ADOPTION OF RULE VTT. PERTATNTNG TO COMPREHENSIVE
DAY TREATMENT

Proposed Rule VII,
in rule Ehe prov

COMPREHENSIVE DAY TREATMENT,
ision of comprehensive day

would implement
treatment as a
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service in the program. Comprehensive day treatment is an array
of services from a single provider available to a person wit.h
brain i-nj ury on a $reek day basis in a non-residential setting.

This proposed rule is necessary to j-mpJ-ement in rule thrs
service i,rhich meets a significant need in the provision of
services to persons with brain injury. The service is already
avallab1e through the home and community-based services program.

Comprehensive day EreaEmenE provides Ehe skil-l-s necessary for
persons with brain injury t.o function at a higher level of
independence at home and in the community. This service is
designed to meet the needs of persons who principaLl-y need
intensive day services. This service is necessary to make
avail-abl-e to persons wit.h brain injury a comprehensive service
that. encompasses an array of services during the day that can
make feasible a person's continued successful presence in the
community.

The SAIL Advisory Council. with its expertise and knowledge.
det.ermined that the adoption of the particular service coverage
established through comprehensive day treat.ment. woufd be the
best option. This service was specifically designed by the Saif
Advisory Council to encompass the features most desirable for
meeting the identified need. other possible opEions based on
other services were rejecE.ed as not as effectively serving the
needs of the population of persons who may potenEially receive
this service. The Council determi.ned that there are no
efficacious alternative services to consider for Ehe purpose of
accomplishing the results sought. Ehrough the provision of
comprehensive day treatment.

The option of not making this servi,ce available Ehrough the
program was rejected since, in the absence of this service,
persons would probably be subjected to placement into more
restrictive sett.ings.

THE PROPOSED ADOPTION OF RU],E VTII - PERTATNTNG TO COMMUNITY
RES IDENT IAL REHAB I]-,TTATION

Proposed Rule VIII, COMMUNITY RESIDENTIAI-., REHABILITATION, would
implement. in rul-e the provision of community residenEiaf
rehabi l- itaE ion. Community residential rehabilitation is the
provision on a 24 hour basis in a residential- setting of an
array of services necessary to foster a recipients's
rehabil-iEaEion through improvements in physical performance and
coping ski11s. This service may be delivered j-n supervised
residential settings or in a comprehensive day treaEmenE setting
as specified in RuIe VII.

This proposed rule is necessary to implement in rule community
residentj-aI rehabilitation as a service that meets a significant
need in the provision of services to persons with brain injury.
The service is already available through the home and community-
based services program. This service provides the skilfs
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necessary for persons with brain injury to enable them to
reestablish import.ant functional- activit.ies at a higher leve1 of
independence at home and in the community. Thj-s service can
make feasible a person's continued presence in t.he community.

The SAII-, Advisory CounciL, wit.h its expertise and knowl_edge,
determj-ned that the adoption of the particular service coverage
establj-shed through community residential- rehabilitation would
be the best option. This servj-ce was specifically designed by
Ehe Sail Advisory Counci] to encompass the features most
desirable for meeting the identified need. Since most aspects
of community residential rehab j-l-itation were already availabfe
as separate services through the program, the Council considered
implementation of specific services to fil-l in the gaps in the
array of services thaE wouLd be necessary to meet the
comprehensive needs of more involved recipients. The Council,
however, rejected t.his course when it reafized that piecemeaL
service design would further complicate the administration of
servj-ce delivery for the recipients, confuse recipients and
providers as to service coverage, and complicate provider
bi11ing.

The optsion of not making this service available through the
program was rejected since, in the absence of this service,
persons would probably be subjected to placement inEo more
rest.rictive set.tings.

THE PROPOSED ADOPTION OF RULE IX PERTAINING TO SUPPORTED LIVING

Proposed Rufe IX, SUPPORTED LIVING, would implement in rule the
provj-sion of supported living as a service in the program.
Supported living is the provision of supportive services to a
person residing at home or a group livj-ng situation.

This proposed rule is necessary to implement in rule thrs
service which meets a significant need in the provision of
services to persons wj-th brain injury. The service is already
availabl-e through the home and community-based services program.

Supportsed living provides the ski1ls necessary for persons with
brain injury to function at a higher leveI of independence at
home and in the community. This service is necessary to make
avaiLable to persons wj-t.h brain injury who have need of
continuous intensive services an array of services tshat can make
feasible a person's conEinued presence in the communiE.y.

The SAIL Advisory Council, with its expertise and knowledge,
determined EhaE the adoptj-on of the particular service coverage
establ-ished through supported li.ving would be the best opt.ion.
This service was specifically designed by the Sail Advisory
Council to encompass the features mosE desirable for meet. ing the
identified need. other possible options based on other services
were rejected as not as effectively serving the needs of the
populaEion of persons who may potentialfy receive Ehis service.
Supported living as a service is a comprehensive service that
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encompasses many other servj-ces. It is intended to provide a
single bil-l-able service for persons who need a full array of
services. Since many aspects of supported living were already
avaj-Iable as separate services through the program, Ehe Council
considered implementation of specific services to fiIl in the
gaps in the array of services Ehat woul-d be necessary to meet
the comprehensive needs of more involved recipient.s. The
Council, however, rejected Ehis course when it reafized lhat
piecemeal service design would further complicat.e Ehe
administration of service delivery for the recipients, confuse
recipients and providers as to service coverage, and complicate
provider bi11ing.

The opEion of not making this service available through Ehe
program was rejected since, in the absence of this service,
persons would probably be subjected to pl-acement inEo more
restrictive settings.
THE PROPOSF]D ADOPTTON OF RIIT,F] X - PERTAIN]NG TO SPECIALIZED CHILD

F R ILDREN WITI{ AI

Proposed Rule X, SPECIALIZED CHILD CARE FOR CHIIJDREN WITH AIDS,
wouJ-d implement in rufe the provision of specialized child care
for chifdren with AIDS as a service in the program. Specialized
child care for children wj-th AIDS is the provision of child care
by specially trained chj-1d care providers.

This service is necessary to make available to children who have
AIDS and their famil-ies chil-d care that can meet their unique
health requirements. This service can make feasibl-e a child's
continued residence at home ,

It was cfear from the information received from the public and
medical experts that existing group based models of child care
were not appropriate sites and circumstances for provi-dj-ng child
care to chifdren with AIDS.

The option of not making Ehis service available through Ehe
program was rejected since, j-n the absence of this service,
chj-l-dren with AIDS in need of Ehis service would probably be
subjected to placement into more restrictive sett.ings away from
t.heir families.

THE PROPOSED ADOPTION OF RULE XT . PTIRTA INING TO SPECI AT,T ZF:T)

E IPMENT AND PPLI

PToposed Rule XI , SPECIAIJIZED MEDICAI, EQUIPMENT AND SUPPIJIES.
would implement in rule the provision of specialized medical
equipment and supplies as a service in the program. Specialized
medical- equipment and supplies is the provision of medical
equipment and supplies that are not generally reimbursabl-e
through the regular medicaid program.

This proposed rule is necessary to implement in rule Ehis
service which is already available through the home and
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community waj.ver program as a reimbursable service specif ical-l-y
under the existing service of envj.ronmenEal
modifications/adapt ive equipment at ARM 46.f2.f4L7. The Healt.h
Care Financing Admini.stration (HCFA) has directed the StaE.e to
designate this as a separate service in the program. The
proposed amendment.s to ARM 45.L2.1417 would remove Ehe current
mat.erial in thaE rul-e rel-ating to special-ized medical- equipment
and supplies.

The Department has received approval Eo include in E.his service
the provision of dogs wi.th sophisticated Eraining to act as
assistants to persons with disabiLiEies. Thj-s feat.ure of this
service was sought by interested consumers. This service adds
a new innovat.ive dimension to t.he service. An assistant dog can
live with a person and meet some of the basic needs for daily
activit.ies of the person. This rule is necessary in order to
provide a service that can make feasj-ble a person's continued
residence in Eheir own home without resorting to more costl-y and
int.rusive interventi-ons.

The opEion of adding medical equipment and supplies as an
explicit service is the only feasible course in that it. has been
directed by federal officials as a matter of compliance with the
governing federal authority for the program. In addition, the
inclusion of assj-stant dogs as an aspect of this service has
been selected as the best opEion by whlch t.o provide some basi,c
assistance j-n daily living activities at a reasonabl-e cost and
in a compatible form, The Department did not choose the option
of not implementing t.his aspecE of t.his service since persons
who could benefiE from this serv.ice would probably resort to
more costly and intrusive services or would be at risk of
placemenE into more restrictive settings away from their
communities.

NOTE ON CAPTIONS FOR RULES TI{AT ARE TO BE AMENDED

The captions of most of the existing rufes are proposed to be
revised. Those revisions are necessary because the existing
captions were not properly structured when adopted and because
many do not currenEfy or after implementation of the changes t.o
these rules would not accuratefy reflect the subjects of tshe
ru1es.

The presentation of rat.ionale for each proposed amendment below
is presented under t.he proposed capEions since those are more
pertinent generally t.o the existing material as wel-l as proposed
material .

TIIE PROPOSED AMENDMENTS TO R I,ES PERTAINTNG TO CHANGES IN
LANGUAGE STRI]CTURE

Many of the proposed amendment.s to t.he various rules governing
the program modify the existing terminology, language and
structure of provisions without changing the substantive
requirementss and criteria of the provisions being modified.
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The proposed amendments Lo restructure rule provi-sions, to
modj-fy J-anguage, and to change terminology are necessary to
bring more clarity and therefore better comprehensj-on Eo the
text of the rule. This optl-on. as opposed to not making
improvements in the structure, language and terminology, is the
bests course in thaE it makes this rufe serve its legal- role for
the public. Recipients and providers will have improved
understanding of t.he various requirements and criteria for
purposes of receipt and delivery of the services. Failure to
improve the fanguage and struct.ure for purposes of comprehension
woul-d ]eave in place poorly sEated language and structured
provisions thaE may mislead the public and providers as to the
nat.ure of the seEs of requirements and criteria imposed
generally upon clients and upon the providers.

THE PROPOSED AMENDMENTS TO RUL 46.L2.t 401 . pFlR TAINING TO TT{II
AUTHORITY FOR AND LIMITATIONS AP TCABT,E TO THE PROGRAM. AND THE

PERTAINI TO LIMITING ENROLLMENT N BASIS
IN AND 45 .12.4412 PERTAINING TO FREEDOM OF CHOI

Rul-e 46.12.14OL, AUTHORITY, sEates the basis for federa]
approval Eo use medicaid funding for a program of home and
community-based services and the limitation as to coverage based
on f ederal approval. Rule 46.L2.1402, I-.,IMITING ENROI-.,LMENT ON
BASIS OF AVAILABL.,E FUNDS, states t.he authority of the Department
to change the naEure and scope of services based on availabl-e
funding. Rul-e 45.72.L4L2, FREEDOM OF CHOICE, states the federal
requirement that a person seeking long term care need not. accept
the particular medicaid funded program of services for long term
care needs that may be made availabfe by t.he DepartmenE..

The proposed amendments to ARM 46.L2.1401- woufd include a new
provision that would sEaLe Ehe authorit.y of the DeparEment to
l-imit the nature and scope of the program in various aspects.
These proposed changes are necessary to expressly st.ate in rule
the auEhority of the Department, based on statutory authorities
governing the i,mplementat. j,on of t.he program and the
administrative activities of the Department, to design and
establish the nature and scope of the program and t.hereby inform
the public of Ehe authorit.y.

Anot.her proposed amendment to ARM 46.].2.1401 would explicitly
state that t.here is no entitl-ement for eligibil-ity to the
program. This proposed provision is necessary to inform the
public of this fundament.al aspect of t.he program which differs
significantly from the general set of medj-caid funded services
administered by the Department.

The Department has determined t.haL, stating the authority of the
Department to determine the nature and the scope of the
program's various features and denoting Lhe lack of entiElement,
is the best option. This option, as opposed to leaving the
auEhority and limitation unstaEed, apprises the public fu11y of
the nature of and the limit.at.ions upon the program.
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The consol-idation of the rule material on l-i-mitat.ions due to
funding into the proposed amended version of ARM 46.L2.L40L,
along wit.h the concurrent repeal of ARM 46.:-2.1402, Ls the best
option by which to provj-de for t.he public a comprehensive rule
thaE states clearly t.he aut.hority of the Department to design
and estsabl-ish Ehe nature and scope of the program. In addition.
this option woul-d best serve the I,egislative policy of seeking
reducEion j-n rufe maEeriaf where appropriat.e and feasibfe.

The repeal of ARM 46 .1-2.1-412 is necessary in that the
opportunj-ty for a person to seek long term care t.hrough the
ot.her medicaid funded program of long term care services, the
nursing care program, is addressed through the process of
applying and is not subject matter establishing the nature and
scope of the home and community-based services program. This
opt j-on, as opposed Eo leaving Ehe rul-e in effect, is the best
option in that the matter is not suitabl-e to the rule set.

TH NT R E 46.42 1 PE TNIN TO
ENRO]-,I.,MENT

Rule 46.L2.1403, PERSONS WHO MAY
criteria governing the selection
services through the program.

BE
of

SERVED,
persons

states the basic
who may receive

The proposed amendments to ARM 46.L2.1-403 generally woul-d
reorganize the criteria that governs Ehe eligibility of persons
to be enrolled in the program and provide further criteria for
purposes of selecting persons who could enter the program. The
criteria provided in the rule includes the basj-c criteria as
derived from Ehe governing federal aut.horit.y, the criEeria
governing the selection of a person to receive one of Ehe
openings for Ehe services of the program, and the criteria
applicable Eo the removal of a recipient from the program. The
basic crj-teria has previously appeared in the text. of Ehe rule.

These proposed rule amendments would not change any of the
current actual criteria being applied to the selection of
persons t.o be offered services. These amendments would place in
rul-e the criteria that is currentfy in use. having been
previously impfemented. Those changes would not negatively
impact any recipient or poLential recipient.

The changes, proposed for amendment into this ru1e. are the best
option in that the resulting presenEation of criteria in this
rufe would provide consumers with a concise statement of the
crit.eria governing eligibilit.y to be considered for enrollment
in the program and governing selection of the persons who are to
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be offered enrollment in the program.

The basic criteria. as mandated by the federal auEhorj-tj-es would
not be changed in substance. However, some crit.eria would be
removed. The crit.eria thaE would be removed include the
criteria relating to the provision of "intensive,' forms of Ehe
services availabfe t.hrough Ehe program, the crit.eria for
residence in approved service areas, the inclusion of personal
care settings within the scope of J-ong term care facil-it.ies and
thereby prohibitj-ng persons who reside in them from receiving
services through t.he program, and the crit.eria that prohibits a
person who is receiving services through a certifj-ed hospice
program from being a recipient,

In addition, t.he provision providing a priority l-ist for
selection to receive services is proposed for deleti,on. The
removal of the prj-orj-ty l-j-sE for selection to receive servicesj,s necessary in that the list is not necessary for purposes of
management of enrollment and the program therefore does not
currently rely upon the l-i.st. The criteria of the priority list
does appear in t.he new criteria governing the selection of
persons to be offered the opporEuniEy Eo become recipients of
the program and as such continues Lo have significance for the
program in a differenE manner. This option is the besE. course,
as opposed to leaving the priority list in this rule, j-n EhaE
the continued presence of the priority fist in Ehis rule would
be misleading for recipienEs and the public.

It is necessary to remove Ehe crit.eria relating to the receipt
of intensive services since thaE criteria is not related to
eligj.bility and enrolfment in Ehe program. The criteria is
proposed for amendment j.nto ARM 46.1-2.i.404, pertaining to the
provision of services, since the criteria concerns access Lo
certain level-s of services necessary to meet more involved
service needs. This option is the best course, as opposed to
leavlng the criteria in the enrollment ru1e, in that the
conE j-nued presence of t.he criteria in this rule would be
misleading for recipients and the pubJ.ic.

The removaf of t.he crit.eria for residence in approved service
areas is necessary in thats the provision of services is no
longer predicated, as it was in the early years of the program,
upon limited geographic implementation in the State. At the
ti.me the program was first implemented, it was geographically
limited in order to allow the Department to initially pil-oE the
program and to all-ow for a scaled implement.aEion thats would
foster over time Lhe resources and skills by which it could be
more broadl-y implemented. The program now encompasses all areas
of the State. The avail-ability of this program of services for
the state as a whole allows for broad participation and thereby
meets the needs of many more persons throughout the st.at.e. This
limitation is consequently meaningl-ess at present. This option
is the best course, as opposed to retention of the l-imitation,
in Ehat the change would reflect the real nature of servj-ce
provision and the continued presence of the criteria in this
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rule would be misl-eading for recipients and the public.

The removal of the requirement that precludes a person residing
in a personaL care facility from enrolling in and receiving
services Ehrough the program is necessary in that the program in
response to public concerns accepts a broader notion of what
constit.utes a community residence for older persons and persons
wiEh disabilities. Many persons with incapacit.ies are seeking
out and residing in supportive seE.E.ings. The availability of
the services through the program fosters thej-r residence at home
and in the community. Whife federal authorities cont.inue to
preclude the provision of services through the program to
persons residing in hospiE.als and nursing facj-1ities, personal
care facilities are not considered under the federal authority
to be nursing facilities. This option. as opposed to leaving
the fimitaE.ion in place, is the best course in that it. fost.ers
the continued provision of servj.ces to recipients and thereby
maintaining their residence at home and in E.he communj-ty.

The removal- of t.he criteria that prohibit.s a person who is
receiving services through a cerEified hospice program from
being a recj-pient. is necessary in that this federally imposed
requirement is no longer applicable and the Department no longer
imposes the prohibit j.on as a result. Allowing persons who are
recj-pj-ents of medicaid funded hospj-ce services to particj-pate in
the home and community-based services program is criticaf for
many recipients of hospice services to mainEain themsel-ves at
home and in Ehe community. This option, as opposed to retaining
the existing limitation, is the best course in that recipients
of hospice services may continue Eo reside at. home and in the
community if afso in receipt of additional services avaifabfe
Ehrough the home and communj-ty-based services program. This
rule is necessary, otherwise, without. tshe services many
recipients of hospice services would face placement. into the
more restrj-ctive seEEings of hospitals and nursing facilities.

THE PROPOSED AIUENDMENTS TO RULE 46.1.2.1404. PERTAINING TO
SERVI CES

Rufe 46 .]-2.7404, SERVICES, sEaEes the services that are
availabfe t.hrough the program.

These proposed amendments to ARM 46.]-2.t4o4 would add the
proposed new services to Ehe existing list in t.his rule of the
services available through the program, provide criteria
governing receipt of specifj-c services by recipients, provide
criteria for the selectj-on of persons who may receive services
delivered through an intensive approach, state the bases upon
which a person will be denied a service, state certain
limitaLions upon the expenditure of monies available through the
program and provide that a program service is not availabl-e when
there are ocher sources for this service -

The proposed addition to the services list
now avaifabfe through the program

of the new services
necessary to
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comprehensively state the services of the program for the
purposes of this ruIe. This is the appropriate and best optj-onj.n that it apprises t.he public in one comprehensive list of the
various services availabl-e through the program. The only ot.her
option, Eo not updaEe the list, woufd leave the public without
a concise comprehensive listing in the rules of the available
services.

The implementation of the crj-teria Eo govern the sel_ection of
services for recipienEs is necessary in that. it is an essenEial
aspect of the program to assure that. t.he recipients receive
services through the program for which t.hey are appropriate and
from whj-ch they can be expect.ed to benefit. The criteria
encompass consideration of a recipient's needs for services
generally so as to remain at home and in the community and the
fit. of the recipient to each particular service E.hat may be of
value in meeting the needs. The crit.eria in addition includes
consideration of impacts upon programmatic administraEion
particularly the financial considerat.ions. The criteria j-s Eo
be applied withj-n t.he discretion of the Department. The
Depart.ment must in exercising its discretion weigh the
recipient's needs i.n relation to the nature and capabilities of
the services available and the fiscal parameters placed on the
cost of a plan of services.

The option of establishing the particular criteria stated in the
proposed amendments t.o reflect. E.he need of a recipient in
refation t.o available services and the fiscal impact on the
program j-s the best course. These considerations are tshose
necessary to meet the purposes of the program as established in
f edera] and state law and regulations. Stating these
considerations in rufe is the appropriate course by which to
inform recipients of the consideraE. j-ons relj-ed upon by t.he
Departmen! in its deEerminations. The particufar crit.eria
sefected is the mosE appropriate for giving consideration to
individual need in the context of the capabilities of services
to meet the varying aspects of need and the parameters of the
program. Since the criteria is drawn in relation to the
purposes and parameEers of Ehe program other crit.eria would not.
be suitable -

The listing of criteria that. the Department relies upon an
denying a recipient a particular service i-s necessary to assure
that recipients are not maintained in services thaC are
inapproprj-ate for Ehem on an individual basis or excessively
costly in relat j-on Eo the allowabLe plan of care cost. These
criteria are currently used by the program.

The particufar criteria selected is t.he most appropriate for
appropriate denials of services. The criteria is predicated
upon the recipient's need, the capabil-ities of the service and
t.he aflowable plan of care cosE. Since Ehe criteria is drawn in
relation to the purposes and parameters of the program other
criteria woufd not be suitable.
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The proposed inclusion of criteria to govern who may receive
services that are delivered Ehrough an intensive approach is
necessary in t.hat such an approach to service delivery is
intended only for a sel-ect. population of recipients who have
needs that. necessj-tate a much more involved regime of service
delivery in cert.ain services. The development of inEensive
services as a service, in t.he first pIace, was necessary to
estsablish a leve1 of service delivery consummate rrith the more
involved needs of some recipients resul-ting in a need for more
st.af f and for more hours of service.

The option of presenting the criteria in rufe by which to
determine who may receive services through an intensive approach
is the best course in that i-t controls access to the extra
resources that comprise this form of servj.ce delivery, thereby
preserving Lhe resources for those who are mosE in need of
inE.ensive services. In addition, t.his course is the best in
that it expressly states the governing crit.eria. The option of
not expressing the crit.eria is not acceptable in that. iE woufd
Leave Ehe public without any guidance Lo the criteria or any
assurance of the uniform criteria in lhe select.ion of the
persons to have services provided through the intensive
approach .

The option of establishing intensive service approach is afso
the best option in that. the need for more invofved staffing t.o
serve these persons was apparent and there were no alternative
service modes for delivery of this service. The absence of an
inEensive service approach would result in certain placement of
those persons in need of more involved services int.o Ehe
restrj-ctive settings of hospiE.als and nursing facilities.

The establishment in rule of the requiremenE providj-ng that
program services are only available to t,he extent Ehat the
services of other programs are not avaiLab1e is necessary to
conserve the financial and service resources of the program to
assure the broadest reach of the program j-n terms of numbers of
persons served and service needs met.

The option of establishing in rule the requirement for tshe prior
use of the services of other programs, as opposed to not
establishing the requirement, is the best course in thaE the
program can be available to a l-arger number of persons while
meeting the federal mandate tshaE it be fi-scal1y responsibfe
gi-ven its fimited resources.

Tl{E PROPOSED AMENDMENTS TO RIILE 46 . L2 - L405 - PF:RTATNING TO
GENERAI,, REOUIREMENTS

Rule 46.f2.L405, GENERAL REQUIREMENTS, st.ates certain general
requirements applicable to the delivery of services through the
program. Those requirements include a requirement that
providers be enrolled in the program or be under contracE with
the Department, thaE facilities in which servj-ce delivery occurs
meet appficable licensing requirements, that providers meeE aff
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standard provider requirements under the regular medicaid
program, t.hat subject Eo approval other members of Ehe
recipient's househofd may be supported; and t.hat. family members,
with the excepEion of parent.s and spouses, may be providers.

The proposed removal of language general-Iy limiting
prevocational, educational and supported empl_oyment as services,
is necessary in that federaf 1aw now affows t.he provision of
these services generally to aLl- program recipj-ents. The federal
requirement. t.hat this limitation was based upon has been
removed. Consequently, the Department. submj-tted to and received
approva] from HCFA, to provide these services generally. Thj-s
option is Ehe best course. as opposed to retaining t.he
limitat.ions, in that the availabifity generally of these now
federally recognized services adds these very important services
to t.he menu of services available through the program and
thereby significantJ-y benef j-ts a large number of program
recipienE.s.

The proposed amendment, narrowing the list of family members
that can noE be reimbursed as providers for purposes of service
de1ivery, is necessary Eo comport with direction from HCFA. The
prohibition is now limited to spouses and the naturaf or
adoptive parents of minor children. This is the best option in
that it al-Lows greater flexibility in meeting the needs of
participant.s in the program by taking advantage of readily
avail-abl-e persons who generally have a long term commltment to
seeing to the cont j-nued presence of their relative at home and
in the community. This optj-on, not previousl-y al-lowed under
federal authority, is now available and was provided for in the
recent "waiver" approval granted to the State.

The provisions, prohibitlng reimbursement of room and board and
prohibiting palment of copaymenE, are proposed for removal- from
this rule because it is necessary to place them in the more
appropriate rufe setting of the new reimbursement rule, Rule I,
which is a comprehensive compilation of reimbursement refated
matters. The proposed amendments Lo ARM 46.]-2.l-405, removj-ng
the prohibitions on payment of the cost of room and board and on
copayment, are the best opt.ion in that these matters are more
appropriately presented in the proposed Rul-e I which is to be a
comprehensive rufe on reimbursement. Rule L, as proposed,
provides for these prohibiE.ions.

THE PROPOSED AMENDMENTS TO ARM 46.12.1407, PERTAINING TO CASE
MANAGEMENT SERVICES REOUIREMENTS

ARM 46.12.L407, CASE MANAGEMENT SERVICES REQUIREMENTS, states
requirements that are specifically applicable to the delivery of
case management services. Case management j-s an essential
feature of home and communj-Ey services. The case management.
team with the participat.ion of the recipient determines what the
needs of the recipienE are, which of t.he avaiLable services are
appropriaEe for meet.ing Ehose needs, arranges for t.he services
and monitors and guides the defivery of the services.
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These proposed amendment s t.o ARM 46.1-2.!407 woul-d provide a
comprehensive descrj-ptj-on of case management services, rewrj-Ee
some provisions, remove clerical staff as a member of the case
management team, and provide the case management team wit.h the
addiEional responsibility to manage expendit.ures withj-n the
allocated monies or provide the department wit.h required
report s .

The j-ncfusion in this rule of the comprehensive respons ibi 1it ies
describing the services to be performed by the case management
team i-s necessary in that these respons ibi f it. ies are currenEly
sIaIed in ARM 46.12.1407, CASE MANAGEMENT SERVICES DEFINITIONS,
which, along with af1 oEher definition ruIes, is proposed in
this notice for repeal as a measure t.o consoLidate the rul-es.

The proposed case management requirements include three
additional requirements not currently applicabJ-e, prior
authorization of all services, management of expenditures and
provision of required reports.

The prior aut.horizaE.ion requiremenE would replace a requirement
for the case managemenL team Eo authorize pa)rment claims. This
proposed change is necessary in thaE it would clearly st.ate the
prior authorization requirement. in a broadly applicable manner.
This opEion, as opposed to leaving the current requirement. t.hat.
the case management team authorj-ze payment of claims after the
fact. of performance, is the best option in that providers and
recipienEs wif l- know prior t.o Ehe delivery of services that Ehe
delivery of the services is covered and reimbursabfe. This wil-l-
avoid the problem of issues of coverage that arise after Ehe
facE of delivery.

The proposed requirement Ehat would have the team manage
expenditures is a new requirement which expressly provides for
this function. Currentl-y, under Department policy Leams are
directed to manage expenditures within budget. This is implied
in ru1e, but does not appear expressly. The proposed change is
necessary in that it would provide an express requirement in
rule that the teams manage expenditures. This is the best
option. as opposed to leavi.ng the production unexpressed in
rule, since it provides for a mandaEory duty that compels fiscal
accounEability as required by HCFA and t.he Legislature. Wj-Ehout
t.he f iscal- dj-scipline imposed by the rule the cont.inued
exj-stence of E.he program would be jeopardized and with Ehe
possible result of the then current recipients losing services.

The proposed change. providing that the case management provide
required reports. is necessary to assure accountability in the
delivery of case management services. This is the best option,
as opposed to leaving the production unexpressed j.n ru1e, since
it provides for a mandaEory duty that compels product.ion of
reports necessary to overafl program accountabifity for HCFA and
t.he Legislature. Without the rul-e t.he continued existence of
Ehe program would be jeopardi.zed and with the possible resulE of
the then current recipients losing services.
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The proposed amendment that. removes clerical- staff as a member
of che case management team is necessary in t.hat as stated the
clerica] person would be a member of the team even though Ehe
appropriaE.e role of Ehe clerical staff is one of adminisEraEive
support. This amendment is the besE option gj-ven that clerical
staff operaEionally are not Eo be members and in practice are
noE. members. To not. make E.his change would perpetuate this
mistaken reference and thereby make the rul-e set less coherent.

The proposed change removi-ng requirements for the case
managemenL team from a definit.ion rule to the requirements ru1e,
is Ehe best option in thaE. it would consofidat.e the separaEe
definition rul-es into the pertinent requirements ru1es. That
ru1e, as are aff ot.her definition rules, is proposed for repeal
in order to reduce the number of rules. The pertinent material-
would be moved into general requirements ru1es. This option
woul-d fulfill the express directsj-on of the Legislature that
programs seek ways t.o reduce the volume of rules.

THE PROPOSED AMENDMENTS TO ARM 46.A2.1409 PERTAINING TO PLANS
OF CARE

ARM 46.72.L409, PLANS oF CARE, describes the role of the plan of
care in the program, specifj-es E.he procedures governing the
applicaEion of the plan of care, and specifies the const.ituent
aspecEs of the plan of care. The plan of care is the essential
feature of case management in the provision of services through
the home and communj-ty services program.

The proposed amendments Eo ARM 46.]-2.1409 would j-nclude
additional language furt.her describing the nature and role of
t.he plan of care in service delivery. These proposed changes
are necessary in that they would provide guidance in relation to
the use of the plan of care and clearly predicate service
delivery upon the plan of care.

The opEion, represented by the proposed changes, is t.he best
course in that the other optj.on of leaving the role of the pl-an
of care relatively unspecified and failing to clearly predicate
service delivery upon the plan of care woul-d cause the public Eo
be subject to ongoing confusion in the matters addressed by this
rule .

THE PROPOSED AIVIENDMEIiITS TO ARM 46 .I2 .1411, PERTAINING TO COST OF
PLAN OF CARE

ARM 46.a2.14LL, COST OF PIJAN OF CARE, provides for t.he
limiEations applied to the cost of plans of care. The cost of
plans of care. collectively and individuaf, is Lhe principal
feaEure of the cost control upon t.he program as a whoLe and upon
each plan of care.

These proposed amendments to ARM 45.12.:.41-l in part would
daEed maEeriaf relaE.ing to calculations of inst.it.utional
as an aspect of the plan of care cost, woufd remove

remove
cost s
dated
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mat.erial- ref at j.ng to the calculation of pl-an of care costs for
intensive services, and would change aspects of the language and
sEructure of this rule. The removal of Ehe daEed materials is
necessary in that Ehose aspecEs of calculaEing Ii-mits upon plans
of care are no longer necessary for maintaining fiscal
responsibilj.ty in Ehe program. The removal of t.he materials is
furEher necessary in that it al-l-ows more flexibility for Ehe
program in arri-ving aE Ehe total cost calculation on a per case
basj-s and in allowing for t.he exceptions to that limitation
provided in this rule.

The option, represented by Lhe proposed changes,
dated material concerning the costing of the plan
the best course in that the other option of leaving
intact would result in t.he rules not providing the
in ]j.ght of the current federal reguirement.s and
already implemented for the program.

delet j-ng the
of care, is

the maEerial
ca l cuIat ions
the changes

The proposed amendments establishing a formula for calculation
of the maximum plan of care total annual cost is necessary Lo
meet. the fiscaf responsibilit ies mandated for the program under
federal and state law. The formul-a, in exj-stence under the rufe
in its current. form, is modif j-ed in t.hat the dated requirements
in relation to the costs of ICF/MR services are removed as noted
previously.

The proposed amendments also provide for the Department in its
discretion to a11ow the plan of care cost for a recj-pienE Eo
exceed the individual maximum in certain ci.rcumstances. This
al-lowance current.ly exists but the proposed amendments would
modify the criteria that are to guide t.he DeparE.ment in
exercising its dj-scretion. The revised criteria would provide
for the possibility of afLowance for except.ion when Ehe excess
arises out of adult residential, services or is occurring over
t.ime but the amounts in excess of the maximum are minor. These
additionaf crit.eria are necessary to address tshese circumstances
t.haE. do arise on occasion and sometimes merit the allowance in
thats Ehere is Iittle fiscal impact upon the program and the
needs of the person are accommodated t.hereby.

The optsion of adding the E.wo further circumstances for the
aflowance of exceptions to the maximum annual- amount placed on
plans of care cosE, as opposed Lo not incorporating them, is the
bes! course i.n that these circumstances are ones in which
benefit to the recipien! may be warranted and the fiscal impact
upon the program may not be significant.

T 46 -A2.A41 PERTAINT T NOTICE
AND FAIR HEARI NG

ARM 46.1-2.1-41-3, NOTICE AND FAIR HEARING, provides for
criteria and procedures applicabl-e to due process hearings
applicants for and recipients of services.

These proposed amendments to ARM 45.L2.L4L3

the
for

would change aspects
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of the language of this rule and would remove
procedure relating to the ci-rcumstance of loss of
to insufficient program funding. The changes t.o
necessary in order to improve comprehension.

the notice
services due
language are

The change, removing the notice procedure in rel-ation to
insufficient program funding, is necessary in that such a
circumstance is a matter of a programmatic change arising out of
funding rather than an individual- determination of eligibility
stat.us under t.he programmatic ru1es. The provj,sion is confusing
as is in that there is no right to a hearing for a change to a
person's services arising out of a programmatic change
predj-cated upon the loss of funding. The notice stated in the
provision is a courEesy noti-ce and not a notice for a right. to
fair hearing. The rule is concerned with due process and
therefore the notice provisions shoufd be l-imited to thaL
purpose. This circumstance has not arisen in the nearly 20
years of the exj"stence of the program. It is unlikel-y that it
woul-d occur. If the circumstance were to occur the Department,
even without a rule requirement., would proceed to provide notice
as part. of the case management function of adjusting the plan of
care accordingly.

The option, represented by the proposed deletion of the noEice
relating Lo a programmatic change arising out of f undj.ng, is the
best course in that the option of leaving this unnecessary
notice in place as a courtesy notice would result in confusion
in the event of a programmatic change dri.ven by a funding
decline.

THE PROPOSED AMENDMENTS TO ARM 45.12,I4I7 , PERTAINING TO
ENVIRONMENTAL ACCESS IBI]-,ITY ADAPTATION, REOUIREMENTS

ARM 46.1.2.1.41,7, ENVIRONMENTA]-J ACCESSIBlLITY ADAPTATION,
REQUIREMENTS, provides for the criteria and procedures for the
provision of envj-ronmental modificat.ions as a service in the
program.

The proposed amendment.s to ARM 45.1-2.1417 woul"d incorporate the
rule materiaL that currently appears in ARM 46.L2.f4f5, Ehe
definitions rule for environmentaf modifications, which is
proposed for repeal. The proposed changes to Ehis rufe include
aspects of the service not currently specifically stated in rufe
that encompass certain activities incfusive of modifications to
a personal vehicle, installation of specialized electrical and
plumbing systems, consultations, and measures to facilitate t.he
caregiver's or provider's ability to provider services.
Specifically, the current term "environmental modj-f ications',
would be replaced with the term " environmental accessibility
adaptation services". The criteria would be modified by the
deletion of the prohibit.ion on expenditure for addit.ions and
j-tems of clothing and by the addition of criteria requiring the
service woul-d be the "most cost effective", be "an adequate
adapt.ation", be rtreasonably expected t.o promot.e functional
abi1ity", not include measures relating to leisure activities.
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and be fimited to a one-time purchase.

The proposed amendments that would specj-f j-ca11y include the
additionaf coverage of modifications to a personal vehicfe,
insE.allation of special-ized electrical and plumbing systems,
consul-tations, and measures to facilitate the caregiver's or
provj-der's ability to provider services are necessary to address
i-n rule the specified measures and thereby reduce Ehe Eime and
efforE of provi.ders, program officers and recipients devoted to
checking on these aspects of coverage which have been unstated
in ru1e. These measures are currently acceptable servj-ce
measures. This option of specifying t.hese measures is the besE
course, as opposed to not specifying them, in that Ehey are
significant measures that can fosEer a more independent life for
a recipients and t.herefore their avaifabilit.y can be critsical in
preventing a more restrj-ctive pl-acement for the recipient.

The proposed amendments. providing for t.he defetion of the
prohj.bi.tion on expenditure for additions and items of c1othing,
are necessary in that there is the potential for more
flexibility in coverage. The Department woufd retain the
ability to control- for inappropriat.e coverage of t.hese measures
in that the rule would oEherwise provide for prior aut.horization
of all services and provj-de substanEive standards for
determining the appropriat.eness and cost effect.iveness of
measures Eo be reimbursed through the program. This option, as
opposed to the current restrictions, is the best course in Ehat.
iE allows for Ehe flexibiliEy by which Lo meet. exEenuating
circumsEances of need while retaining the fiscal and
programmatic control- of the Department. Consequentsl-y, some
recipienEs with such need may continue to resj-de at home and in
the community on an active basis.

The proposed amendments, explicitly stating the crj-teria
requiring the service be the "most cost effective", be "an
adequate adaptation", be "reasonably expected to promote
funcEionaf abi1ity", and not. be for leisure activities are
necessary Eo inform recipients and providers of these
fundamental- features t.hat must be accounted for in Ehis service.
The further requj-rements that certai-n adaptatj-on measures must
be prior authorized by the DepartmenL and may be subject to
consultation are likewise necessary to assure the provision of
t.his service is predicated upon and subject. Eo adequate controls
to prevent misuse of the service. The imposition of t.he
utj-lizatsion criteria and close scrutiny procedures upon the
provision of environmental adapt.at.ions is necessary in t.hat this
service is very different from the other services and unlike the
other services does not have a specialized provider cIass. This
option, as opposed to not explicitly stat j-ng these requirements
and limitations, is the besc course in that it clearly informs
the recipients and providers of these so that there may be
improved compliance with the requirements and the avoidance of
expenditures upon inappropriaEe services.

The proposed amendment, explicitly limiting each recipient to
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the provision of one of each environmenE.af modifj-cation unless
authorized by the Department, j.s necessary to limit program
e>q:enditures to those t.hat would obtain adequate coverage of the
envj-ronmental adaptatj-on measure for a recj-pient. Most. measures
are only needed once or remain adequaEe for the needs of the
person for an exUended period. Often, though, there is a desire
to not have an ofder though adequate version of a measure. The
requirement is necessary in substance to preclude recipient.s and
providers engaging in unnecessary updating Eo the financiaf
detr j-menE of the program.

The aspect of Che provision allowing for Department approval of
an exception a11ows for the flexibility Eo meet. recipient needs.
This opti.on, imposing Ehe single limit, as opposed to not
j-mposing it, is the best course in that. it. provides in parE for
the presence of f iscal- responsibilj-ty in the purchase of
measures without sacrifice of appropriaEe and necessary service.
whiLe t.he requirement for prior authorj-zation which is afso
proposed for amendment int.o this rule provides for significant
conErol to prevent the purchase of inappropriate or unnecessary
adaptation measures, the use of it as a control requirement,
wit.houE the single purchase l-imj-E, is not adequatse for purposes
of apprising recipienEs and providers of the cautious approach
tshat tshe Depart.ment is exercising so as to prevent the purchase
of inappropriate or unnecessary adaptat.ion measures.

THE PROPOSED A]VIENDMENTS TO 46 .12.1 436 PFIRTAINTNG TO
IABILITATION, REOUIREMENTS

ARM 45 .1.2 .1.436, HABILITATION.
procedures for the provision of
program .

provides for the
habilit.ation as a

c ri t eria
service in

and
the

The proposed amendments Eo ARM 46.1-2.1435 would incorporate the
rufe material thaE currently appears in ARM 46.A2.1435 | the
definiEions rule for habifitation, which is proposed for repeal.
The criteria in the definition rule, excluding from habi1itaEion
prevocational., educationaf or supported empfo)rment, is not
proposed for inclusion in this rule. The exclusion of
prevocational, educationaf or support.ed employment from
habilitation services was based on a prj-or legislaEive exclusion
that the U.S. Congress has removed. This change has been
implemented by t.he program and is significantly benefiting many
recj-pients by further integrating them into the community
through these act.ivities. The proposed amendmenEs also provide
new provisions describj-ng the component feaEures of habj-liEation
including residential, day, prevocational, educational.
supported employment, and habilitation aj.de.

The removal of Ehe exclusion of prevocationaf, educational and
supported empl-olrment is necessary in that the program has
previously implemented this service expansion in response tso the
federal legislative change and it is providing these very
beneficial activities to many recipients. The addition of the
descriptions of the component. feaEures of habilitation,
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including residential , day, prevocational , educaE.ional,
supported employment, and habilitation aide, is necessary toprovide the scope of the habilitatj.on service through its
components and thereby apprj-se recipients and providers of that
scope.

The option of removaL of the Limitat.ion upon t.he provision ofprevocational, educat.ional- and supported employment activities
along with their specific inclusion as component. services of
habilj-tation is the best course, as opposed to continued
preclusion, in that. the predicat.e federal restriction is removed
and numerous recipienE.s can subst.antially benefit through t.he
provision of these services. To not implement t.he change woul-d
leave those recipients and other recipients in the fuEure
without services appropriate Eo furthering their community
integrat.ion through activities fosterj-ng work.

TI.IE PROPOSED AMENDME} IS TO ARM 4 5.1.2.1-439, PERTAINING TO RESPITE
CARE, REOUIREMENTS

ARM 45 .1,2.1.439, RESPITE CARE,
procedures for the provision of
program .

provides for
respit.e care as

t.he criteria
a service i-n

and
the

The proposed amendmenEs to ARM 46.1-2.1439 woufd incorporate the
rule material that currently appears in ARM 45.]-2-L438, the
definitions rul-e for respite care, which is proposed for repeal
and would remove a 25 day annual limitation upon the servj-ce
along with the exceptions to that fimitation.

The proposed amendment.s, removing from this rule the 25 day
annual l-imitation along with the exceptions to that fimitatsion.
are necessary to conform this rule with current practice in
service delivery, The expansion of the service t.o cover
extenuating though exceptional circumstances often encountered
by family caregivers is necessary in thaE a programmatic
assessment has determined that the broader scope of the respite
service coverage can be crit.ical to holding together familial
based informa] care that al-lows the recipient E.o remain aE. home
and in the communj-ty. This option, as opposed to the current
scheme of limited respite, is the best option in that it fosters
continued residence aE home and in the community-based on
informal care from family and friends. This course meet.s socj-al-
goals supporting family involvement and commj.tment and alfows
for the wise utilizatj.on of program resources.

THE PROPOSED AMENDMENTS TO ARM 46.A2. 1461 . PERTATNTNGTO PsYCl{O-
SOCIAL CONSU]-,,TATION, REOU]REMENTS

ARM 45.1-2.1463, PSYCHO-SOCIAI., CONSULTATION,
criteria and procedures for the provision
consultation as a service in the program.

provides for the
of psycho- social

The proposed amendments to ARM 45.a2.1453 woufd incorporate the
rule maEerial that currently appears in ARM 45.12.1-462, the
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definitions rule for psycho-social consultation, which is
proposed for repeal , would remove a limitation on t.he number of
visit.s annually and would remove an instruction as Eo biJ-Iing
procedure .

The proposed amendmen!, removing from this rul-e the 1imit. of 5
hourly visits annua1ly, is necessary to conform this rul-e wit.h
current pract.ice in servi-ce delivery. The removal- of the
limit.ation is necessary in t.hat a programmatic assessment has
determined that it is important to provide the various
caregivers and providers with more support in understanding the
conditions and circumst.ances of recipients and in providing
needed coping skills. The ability of caregivers and providers
to meet the needs of the recipient can be improved. This
option, as opposed to Ehe current scheme of l-imited access, j-s
the best course in that. it. fost.ers the cont.inued provisj-on of
services to recipients and thereby maintaining their residence
at home and in the community.

The proposed amendment., removing E.he billing direct.ion, 1s
necessary in that the provision is instructional in nature and
need not be expressed in rul-e. This opEion is t.he bests course,
as opposed Eo leaving the inst.ruction in rule, in thaE billing
inst.ructions are best staEed in manual- material- prepared for
providers and do not const.it.ute subsLanEive requiremenEs and
criteria to govern Ehe access to and the provision of program
services.

THE PROPOSED AMENDMENTS TO ARM 45.A2.1459, PERTAINING TO
NURS ING , REOUIREMENTS

ARM 45.1-2.1-469 , NURSING, provides for the criteria
procedures for the provision of nursing as a service in
program.

and
the

The proposed amendments t.o ARM 46.]-2.l-469 woul-d incorporate a
definition of nursing care, remove language as t.o professional
requirements, remove a requirement limiting the provision of Ehe
service to a recipient's home, remove a prohibition on the
provision of the service in a personal care facilit.y, and remove
a limitat.ion that the service may only be provided when home
health nursing care is not availabfe.

The removal of the requirement.s thaE limit the provision of
nursing servj-ces to the home setEing of the recipient and
preclude the provision of services in a personaL care faciLity
setting is necessary in that the program in response to public
concerns accepts a broader notion of what const.it.u!.es a
community residence for older persons and persons with
disabilities. Many persons with incapacities are seeking out
and residing in supportive settings. The availabj-1ity of
nursing coverage through the program, in addition to the other
services of the program, fosters their residence at home and in
Ehe community. This option, as opposed to leaving these
limitations in p1ace, is the best course in that it fosters the
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conEinued provisj.on of services to recipient.s and thereby
maintaining their residence at home and in the communit.y.

The removal of the professional requirements is necessary in
that the rules generally governi-ng the sEaEus of providers for
purposes of reimbursement of medica1 services funded wit.h
medicaid monies provide for the requiremenEs that all licensing
standards be met by Ehe wou]d be providers. Consequently, it is
redundant and poEentiall-y confusing to separately stat.e such
requirement.s in particular for each of the services. This is
Ehe best opEion in t.hat it. avoids redundancj-es that reduce rufe
volume as requested by the I-,egislature and in that it maintains
provider requirements in a centra1ized rule grouping.

The removaf of the requirement that the services only be
provided by a home health agency is necessary in that nursing
services are avaj-l-abfe from many tl4)es of providers in varying
circumstances. The limi-tat.ion due Eo costs and oEher
considerations has been limiting the opporEunities of recipients
Eo receive necessary services in some circumstances. This is
the best option, as opposed to maintaining the restrict.ion to a
single provider Eype, in Ehat a broader spectrum of providers
makes E.he services more readily availabfe and affordable thereby
fostering the contj-nued provj-si.on of services to recipientss and
maintai-ning their residence aE home and in the community.

THE PROPOSED AMENDMENTS TO ARM 46.A2.1475, PERTAINING TO
RESPIRATORY THE REOUIREMENTS

ARM 4 5 .1-2 .]-47 5 , RESPIRATORY THERAPY,
and procedures for the provision of
service in the program.

provj-des for
re spiratory

the cri-teri-a
therapy as a

The proposed amendment.s to ARM 45.L2.1475 woufd incorporaE.e the
rul-e material- that currently appears in ARM 46.L2.1474, the
definitions rule for respiratory therapy, which is proposed for
repea], remove a requirement that the service only be provided
in a recipient's home, remove a requirement that the recipient,
absent the service, wou]d require care as an inpatient in a
hospital or nursing facilit.y, remove a requirement Ehat the
service be provided onl-y to a recipient who has adequat.e support.
services to be cared for at home, and remove an annual hourly
limit upon the service.

The removal of the requiremenE that fimits the provision of
respiratory therapy services to the home setting of the
recipient is necessary in that the program in response Eo public
concerns accepts a broader notion of what const j-t.ut.es a
community residence for older persons and persons with
disabil-ities. Many persons with incapacit.ies are seeking out
and residing in supportive settings. The availabj-1ity of
respiratory therapy coverage through the program. in addition to
the other services of the program, fost.ers their residence at
home and in the community. This option, as opposed to leaving
this limitation in pIace, is the best course in that iE fosters
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the continued provision of services to recipients and thereby
maintaining their residence aE home and in the community.

The removal of the li-mj-tation that the service be provided only
to a recipient who has adequat.e support servj.ces to be cared for
at home is necessary in t.hat. this limitation is an unnecessary
feature Eo pl-ace upon this service. The plan of care in
planning. implementation and monitoring inherently accounts for
the need to assure t.hat the array of services provided t.o a
person is properly balanced to assure that t.he respiratory
therapy is defivered only in circumsLances thaE. make iEs
delivery effective as a critical aspect. of the recipient's
residency. The sEatemenE of such a limj-tation in Ehis
parELcular rule is duplicat.ive in effect. This opt.ion, as
opposed to maintaining redundant requirements. is the best
course -

The proposed amendment., removi-ng from this rul-e the requirement
that a recipj-ent may not qualify for the service unless the
recipient woul-d in the absence of the service require care as an
inpatJ-enE. in a hospitaf or nursing facility, is necessary in
that the criteria is a l-evel of care criteria that pert.ains to
eIj-gj-bility for services generally and is not pertinent Eo a
particular service. The 1eve1 of care crit.eria appears for
purposes of general application at ARM 46.L2.1403. The
sEatement of such a requirement in this particular rule is
duplicative in effect. This option, as opposed to maintaining
redundant. requirements, is E.he best course.

The proposed amendment., removing from this rule the limit of 24
hours of service per fiscal year, is necessary to conform t.his
rul-e wit.h current practice in service delivery. The removal of
the limitaEion is necessary in thaE a programmatic assessment
has determined that it is important to provide recipients in
need of the service with ready access to more hours. This
option, as opposed Eo the currenE scheme of limited access, is
the best course in that the access to more hours of service
alfows those recipients to maintain their residence at home and
in t.he community.

THE DE]-,ET]ON OF CERTAIN STATTITORY AUTHORITIES IN REI,ATION TO
IMPLEMENTATION

The exisEing ciEations of staEutory authoriEies constituting Ehe
bases for implementation of t.he rules contain incorreet
authorj-ties. Those authorities are proposed for removal through
this notice,

Several- existing rules providing for particular home and
communit.y-based services contain a citaEion as implementing
authority to 53-5-205, MCA. That statute has been subseguencly
renumbered since those citations were introduced and now is 52-
3-205, MCA. That st.aEute provides the DeparEment. wit.h authority
by which to j,mplement a program of protective services for aged
persons and disabled adults. The citation of that aut.hority j-s
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inappropriate for purposes of implemenE.ing the program of
medicaid funded home and community-based services for persons
who are elderly or who have dj-sabilities. The program does not
serve as a protective services program. There is a separate
prot.ective servj.ces program administrated by the Department
partfy under the aut.hority of 52-3-205, MCA.

Several existing rules providing for particular home and
community-based servj-ces contain a cj-tation as implementing
authority to 53-5-111, MCA. That statute provides the
Depart.ment with authorit.y by which to underEake all the
necessary act.ivit.ies to estabfish a vendor paymenE. system along
with measures t.o prevent, uncover, and sanction abuse and fraud
in provider billing for medicaid funded services. The ciEaE.ion
of that authority is inappropriate for purposes of implementing
E.he particufar services constituting the program of medicaid
funded home and community-based services for persons who are
elderly or who have disabil-ities.

6. Int.erested persons may submit. their data, views or
argumenLs either ora1ly or in wriEing aE Ehe hearing. WriEten
data, vj-ews or argument.s may also be submitted to Dawn Sl-iva,
Office of l,ega1 Affairs, Department of Public Heafth and Human
Services, P.O. Box 4210, Helena, MT 59504 -4210, no later Ehan
5:00 p.m. on March 9, 2000. Data, views or arguments may also
be submitted by facsimile (405) 444-79'70 or by electronic mail
via the Internet to dphhs legal@state . mE . us . The Department also
maintains lists of persons interested in receiving notice of
administrative rule changes. These lists are compiled according
to subjecEs or programs of interest.. For placement on Ehe
mailing ]ist, please write the person at the address above.

7. The Offj-ce of Legal- Affairs, Department of PubLic
Health and Human Services has been designated to preside over
and conduct the hearing.

t^ 54-"_
Rul-e Reviewer Director, Publi

I{uman Services
Ilealth and

Certj-fied to t.he Secretary of SEaEe January 31, 2000.
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BEFORE THE DEPARTMENT OF PUB].,I C
HEALTH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In the matter of the adoption
of rul-es I through XVIII and
the amendment, Eransfer and
repeal of rules from ARM
Titles 1L, L5, 37 arld 46
relating to fair hearings and
contested case proceedings

2. The rules
follows:

as proposed to be adopted provide

NOTICE OF PUBIJIC HEARING
ON PROPOSED ADOPTION,
AMENDMENT, TRANSFER AND
REPEA],

as

To: A11 Interested Persons

1. On March 2, 2000, aE 10:00 a.m., a public hearing will
be held in the audiEorium of the Department of Pubfic Heafth and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed adoption, amendment, transfer and repeal
of the above-stated rules.

The Department of Pubfic Health and Human Services wilL
make reasonabl-e accommodaEions for persons with disabiliEies who
wish to part.icipate in this public hearing or need an
al-ternative accessible format of this notice. If you request an
accommodation. cont.act the department no later t.han 5:00 p.m. on
February 25, 2000 , to advise us of the nature of the
accommodaEion that you need. Please contacts Dawn S1iva, Office
of L,egal, Affairs, DeparEment of Public Health and Human
Services, P.O. Box 421-0, Helena, MT 59604-42a0; tselephone
(405) 444-s622; FAX (406) 444-1-97o .

IRULE II APPLICABL HF]AR TNG PRoCF:DURF].S (1) This chapter
specifies the fair hearing procedures applicable to department
actions in t.he various programs administered by the department.
This chapter does not. grant any right to a hearing, but.
specifies the hearing rules that apply where a right to hearing
is otherwise granted by law or ru1e.

ALI"IH: Sec. 50-1-202,
IMP: Sec.41-3-1103

53-2-20L and 53-5-113. MCA

50-5-103
50-15-1

50-5-103
, 50-31-104, s0-52-tO2, 50-53-103, s2-1-103,

50-6-402 50-15-102
50 -a-202

50-15-103
4r-3 -L742 , 42-a0-a04, 50-

50-4-6L2,
t5-1_2L,
52 -2 - 1-1-1- 53 - 2 -20a 53-2-904, 52-3 -406 , 53-4-202 53 -4-2L2 53 -
4-606, 53-4-1004, 53-5-111, 53-5-113, 53-6-131, 53-6-402, s3-20-
305, 53-24-208 and 69-8-4]-2 MCA

IRU],E III PUBLIC ASSISTANCE DAYCARF . MF]DTCAI. - I,T EF:NSI]RE
AND REFUGEE ASSISTANCE PROGRAMS: APPI.,ICABI.,,E HEARING PROCEDURES

(1) Hearings contesting adverse department actions under
the programs specified in (1) (a) through (1) (k) are availabfe to
the extent granted in and according to the provisions of [Rufe
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XVIII . [Rule XVIII] , 45.2.20!, 45.2.202, 46.2.205 through
46.2.2f2, 46.2.214 and 46.12.509A, except as ot.herwise provj-ded
by department rul-e.

(a) aging services;
(b) day care benefits, except t.he chil-d and aduIt. food

program;
(c) f amil-ies achieving independence in Montana (FAIM)

f inancial assistance,.
(d) food sEamps;
(e) foster care maintenance servj-ces;
(f) foster care support services;
(S) low income energy assistance program (LIEAP) ;(h) fow income weatherj-zation program (I-,IWAP) ;(i) medical assistance program (medicaid) ;
( j ) refugee assist.ance,' and
(k) l-icensure and regisE.ration of day care cenEers, family

day care homes and group day care homes under Title 52, chapter
2, parL 7, MCA.

53-2-201- and 53 -5-113 MCAAUTH: Sec.
IMP: Sec. 41-3-1103 52-1-103 53 -2-201 q? -, - ona Er-?-

405 , \a-4-2A2 53-4-606 53 - 6 - 111 , 53-5-11,3, and 59-8-412, MCA

IRULE IIII NURSING FACILITY REI.,ATED CASES : APPLI CAB]-,E
HEARING PROCEDURES (1) Hearings contesting a transfer or
discharge of a nursing facility resident by a nursing facilit.y
are available t.o the ext.ent granted in 42 CFR part 431, subpart
E and sha1l be conducted in accordance with [Rule xVI]1 , [Ru1e
XVIIII , 46 .2.201 , 46 .2.202, 46 .2.2O5 through 45 .2.20'l , 45 .2 .209
through 45.2.2L2, 46.2.2]-4 and 46.12.5094. A resident sha11 be
considered a claimanE. for purposes of [Ru1e XVII], [Ru1e XVIII].
46.2.201-, 45.2.202, 45.2.205 through 46.2.207 , 45.2.209 through
46.2.2L2, 46.2.2L4 and 45.12.509A.

(a) Although the department is required by federal 1aw to
provide a hearing forum for hearings contesting a transfer or
discharge of a nursj-ng facility resident by a nursing facj-Iity,
the department is not a part.y to the hearing. The conE.ested
acLion is the acEion of a nursing facility rather than the
department. In such cases, relief may not be granted against
the deparE.ment .

(2) Except as provided i.n (2) (a) , department. fair hearings
for nursing facilit.ies contesting a depart.ment action denying or
terminatj-ng the facility's medicaid provider agreement. or
impos j-ng civil moneEary penalties or other al-ternative remedies
for noncompliance with E.he nursing facility participation
requirements in 42 CFR part. 483 are not avail-able, because a
hearing regarding Ehe same action is avaifable from the federal
medicare /medi caid agency.

(a) A nursing facilit.y that participates only in the
Montana medicaid program, and not in the medicare program, and
for whom no federal appeal is avaifabfe wit.h respect to the same
issue is entitl-ed to a hearing before the department to the
extent granted in 42 CFR part 431, subpart D, with respect. to a
depart.ment. action to deny or t.erminate partlcipatj-on in medicaid
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or oEherwise sanctj-on the facility for noncompliance wiL.h t.he
nursing facility parEicipat.ion requirements j-n 42 CFR part 483.
To the extent a hearing is availab1e under thj-s rule, the
hearing sha1I be conducted in accordance with and subject to the
provisions of [Rule xV]Il , [Rule XVIII] , 46.2.20f , 46.2.202,
46.2.205 through 46.2.212, 46.2.2L4 and 45.1-2.5094' and 42 CFR
part 431, subpart D.

53-2-20L and 53-6-113 MCA
53-5-113 MCA

IRULE IV] STATE INSTITUTIONS, ADMISSION, DISCHARGE AND
L o APPLICABLE I{EARIN PR

(1) Hearings relating to determinations of ability to pay
for cost of care in a sE.aE.e institution are availabl-e to the
extent granted in 53-1-407, MCA and shall- be conducted in
accordance with lRule XVII], [Ru]-e XVIIII , 45.2.20L, 46.2.202,
46.2.205 through 46.2.212, 45.2.21-4 and 45.12.509A. The
resident or financially responsible person shal1 be considered
a cl-aimant for purposes of [Ru1e XVII] , [Ru1e XVIII], 46.2.20Ll
46.2.202, 45.2.205 through 46.2.2L2, 46.2.21-4 and 45.1-2.509A.

(21 Persons conEesting denial of admission to or
involuntary discharge from a state institut.ion sha11 have only
such rights of appeal or hearing as is specifically granted by
sEatuEe or department rule, including but not limit.ed to ARM
37 .45 .501 and 37.56.130. The provisions of lRule XVII] , [RuIe
XVIIII , 46.2.201-, 45.2.2O2, 46.2.205 through 46.2.212, 45.2.2L4
and 45.12.509A do not appfy to appeals under ARM 37.45.501 or
37.56.130.

(3) Persons cont.est.ing denial of admission t.o or discharge
from the MonEana development.al center and the East.monE. human
services cenLer shall- have such rights of appeal or hearing as
provided in [Rule VIII] .

AUTH: Sec. 53-2-201 and

AUTH: Sec.
IMP: Sec.

53-6-113
IMP: Sec^ 53 -1-407 53 -24- 402

, MCA
53 -21-4LL and 53-21-41-3

MCA

RULE V CHEMICA]-, DEPENDENCY PROGRAM CERTIFICATIO N.
APPLICABLE HEARING PROCEDURES (1) Hearings contsesEing adverse
departsmenE actions regarding denial, suspension, revocation,
limitation or restriction of approval of chemicaf dependency
treatmenE programs and chemicaf dependency education courses are
available to the extent provided and according to the procedures
specified in [Rule XVII], 46.2.20L, 46.2.202, 46.2.205 t.hrough
46.2.2l-2, 46.2.2f4 and 46.!2.509A. The person or entity
aggrieved by the adverse department action shalf be considered
a provider for purposes of [Rule XVII], [Ru1e XVIII] , 45.2.20L,
46.2.202, 45.2.205 through 46.2.2a2, 46.2.21-4 and 46.12.509A.

(2) Hearings contesting denial, suspension, revocation,
limitation or restriction of chemical dependency treatment
programs under ARM Title 37, chapter 27, subchapter 1 shal-l be
conducted as provided in [Rule VIII] .
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53-2-201 and 53-5-113, MCAALIIIH : Sec .

IMP: Sec. 53 -24-204 , MCA

rRI]T,F: VTI MEIi'TAI, HF]AT.TH SERVICES PI,AN: APPLICABLE HEARTNG
PROCEDURES (1) Hearings relaEing to the mentaf health services
plan (MHSP) , are available to the extent provided j-n ARM
46.20.123. The procedures specified in [Ruf e XVII], 46.2.201 ,
46.2.202, 46.2.205 through 46.2.212, 46.2.T.4 and 45.12.509A
apply to such hearings. subject to the provisions of ARM
46.20.L23.

MCA
53-1-501, MCA

IRULE VI I ] DEVELOPMENTAI DISABILITIES PROGRAMS:
APPLICABLE HEARING PROCEDURES (1) Hearings relating Eo the
developmental disabilit.y services program are avail-able as
follows:

(a) except as otsherv/j-se provided by department. rule,
hearings contest.ing adverse departmenE actions in the
developmenEal disabilities services program are available to t.he
extent provided and according Eo the procedures specified in
[Ru1e XVII], 45.2.201-, 46.2.202, 46.2.2O5 through 46.2.2r2,
46.2.2L4 and 45.12.509A;

(b) hearings contest.ing a determination by the resj-dential
facility screening Eeam thaL a person is not seriousLy
devel-opmentally disabled and t.herefore that a commitsmenE or
recommitment. is not appropriate are avaifable to the extent
provided and according Eo the procedures specified in [Ru].e
XVIII . 46.2.20]- , 46.2.202, 46.2.205 through 45.2.2]-2, 46.2.214
and 45.'L2.5O9A, subject to the provisions of ARM 3'7.34.2313;

(c) hearings conEesting adverse determinations by the
developmental disabilities screening review board are available
to Ehe exLent provided and according to the procedures specifj-ed
in [Rule XVII], 46.2.201 , 46.2.202, 45.2.205 through 46.2.2r2,
46.2.21-4 and 46.1-2.5O9A, subjecE to the provisions of ARM
37 .34.23L3;

(d) hearings contesting adverse department determj"nat.ions
regarding services under the medicaid home and communitsy
services program for persons with developmental disabilit.ies are
available to the extent provided and according to the procedures
specifj-ed in [Rufe xVII], 46.2.201,, 46.2.202, 46.2.2O5 tshrough
46.2.2L2, 46.2.214 and 45.12.509A, subject to the provisions of
ARM 3 7 .34 .91_9 ;(e) hearings cont.esE.ing adverse department. actions
regarding certification of a person to assist or supervise
client.s in taking medication are avail-abl-e to the extent
provided and according to the procedures specified in ARM
37.34.1-1-4, and the provisions of [Ru1e XVII], and ARM 45.2.20]- ,
46.2.2O2, 46.2.205 through 46.2.21-2, 46.2.2L4 and 46.t2.509A do
not apply to such hearings;

(f) hearings contesting adverse actions regarding the
individuaf planning process are avaifabfe to the ext.ent provided
and according to Lhe procedures specified in ARM 37 .34.1114 and
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37.34.1115. and t.he provisions of lRule XVII], [Ru1e XVIII] ,
46 .2.2Or, 46 .2.202, 46.2.205 E.hrough 46 .2.21,2, 46.2.2r4 and
45.12.509A do not apply to such hearings;

(S) hearings contesting adverse actions regarding the
residential facility screening process are availabl-e to the
extsenE provided and according to the procedures specified in ARM
37 .34.234, and the provisions of [RuIe XVII] , 45 .2 .20L,
46.2.202, 45.2.205 Lhrough 46.2.2t2, 46.2.2L4 and 45.12.509A do
no! appl-y Eo such hearings; and

(h) hearings contsesting adverse department. actions
regarding aversive procedures approved for habil-itat.ion of a
person wj-th developmental disabilities are available to the
extent provided and according to the procedures specifj-ed in ARM
37 .34 .1-425 , and t.he provisions of [Ru1e XVII] , 46 .2.201 ,
46.2.202, 45.2.205 through 46.2.21-2, 45.2.214 and 45.L2.509A do
not apply to such hearings.

AUTH: Sec. 53-2-201 and 53-5-113, MCA
IMP : Sec. 53-6-101 53-6-402 53-20-L25, 53-20-t27 , 53-

tn_1ra q2-rn_1ro E2-rn_122 tr2-rn-rn? 53 -20 -204 53-20-205
s3-20-206 53-20-2O9 and 53-20-504 , MCA

I RUI.JE VII]I CERTAIN TITLE 50 PROGRAMS AND OTHER PROGRAMS
FOR WHICH NO PROCEDURE IS OTHERWISE SPECIFIED: APPLICAB].,,E
HEARING PRO CEDT]RF]S (1) Hearings under the programs specified
in (1) (a) through (1) (u) are avaj-Iab]e to Lhe extent
specifically provided by 1aw, including the Montana Code
Annotated and department rul-es. The provj-sions of [Ru1e XVII]
and 45.2.208 do noE apply Eo such hearings. Such hearj-ngs shaIl
be conducted in accordance with the Montana Administrative
Procedure Act and anM 45.2.201,, 45.2.202, 45.2.205 through
46.2.207 , 46.2.209 through 46.2.2t2 and 46 .2.2r4.

(a) vital statj-stics under Titl-e 50, chaptser 15, MCA;
(b) food est.ablishment licensure and enforcement under

Tit.1e 50, chapter 50, MCA;
(c) lodging space accommodation establishments licensure

and enforcement under Title 50, chapter 5l-, MCA;
(d) campground and traifer court. lj-censure and enforcement

under Tj-t1e 50, chapter 52, MCA;
(e) laboraE.ory licensure under 50-1-210, MCA;
(f) public swimming pool and bathing place licensure and

enforcement under Titfe 50. chapter 53, MCA;
(S) emergency medj-ca1 services licensure and enforcemenE

under Title 50, chapter 5, MCA;
(h) designation of healEh care facilities as trauma

facilities under Title 50, chaptser 6, parts 4, MCA;
(

Tir l-e
(

i)
50
j)

heafth care facility licensure and enforcemenL under
. chapter 5, MCA;

denial or revocation of a certificate of public
advantage under Title 50, chapter 4, parE 5, MCA;

(k) enforcement of the Montana Food, Drug, and Cosmetic
AcC, Title 50. chapter 31, MCA;

(1) department findings or determinat.ions of abuse,
neglect or misappropriation of resident funds by a nurse aide in
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a nursing facility under 42 CFR 488.335, subject Eo theprovisions of 42 CFR 488.335;
(m) refusal, revoca!ion or suspension of a certificate of

sanitaE j-on under ARM Title 16, chapt.er 10, subchapter 15;(n) denial of an application for approval of chemical
dependency treatment programs under ARM Title 37, chapLer 27,
subchapt.er 1-;

(o) requests for departmental review of final grievance
decisions by contract.ors under the Children,s Hea]th Insurance
Plan (CHIP);

(p) deniaf, suspension, restrict.ion, revocation or
reduction to provisional status of a child placing agency
license under ARM Tit.Ie 37, chapter 93, subchapLer 2;

(q) denial , suspension, revocation or non-renewal of a
youth fost.er care license or youth care facil-ity license under
ARM Title 37, chapter 97, subchapEer 1;

(r) deniaL of a license for a community home for persons
with developmental- disabilities under ARM Tit.Ie 37, chapter 100,
subchapters 3 and 4;

(s) assessment. of a tobacco education fee against an
employee or owner of an establishment under l-5-11-308, MCA;

(t) denial or other determinat.ions of the amounE, duraEion
or continuation of an adoption subsidy under ARM TiLfe 37,
chapter 52, subchapE.er 2; and

(u) any department program with respecE to which a right
Eo hearing is specifically granted by 1aw, including departmenE
rule, but for which a hearing process is not otsherwise provided
by department rul-e .

AUTH: Sec.50-1-202,
IMP: Sec.41-3-1103,

53-2-207 and 53-5-113. MCA
4t-3-1142 42-a0 -]-04 ,50-t-202

50-15-103
50-

4-5a2, 50-5-103. 50-6-103 so-6-402 50-15-102
l5-a2t, 50-t5-122, 50-31-104,

, 50-

53 -2 - 201
50-52-102,

53-6-113
50-53-103
53-6-402

52-2-1-1-1-

and 53-24-208, MCA

rRULE IXI HEAI.,,TH CARE

53-4-1004, 53 -5-111, 53-20-3

FACILITY CERTIFICATE OF NEED:
APPLI CABLE ING PROCEDURES (1) Hearings relatj-ng Eo a
health care facility certificate of need are availabl-e to the
extent granEed and as provided in 50-5-305, MCA, ARM 15.32.1-1-2
and l-5.32.118. The provisions of [Ru1e XVII], 45.2.201 ,
45.2.202, 46.2.205 through 46.2.2L2, 45.2.2L4 and 46.12.509A do
not apply to such hearings.

(2) Hearings relating Eo a health care facility
certif icate of need wif I be conducted in person in Hel-ena, I-.,ewis
and Clark countsy. Montana, at a l-ocation designated by the
deparEmenE, unless tshe parties mutually agree to conduct the
hearing telephonically.

AIIIH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 50-5-306 MCA

t prTT,E: xl woMEN INFANTS Cl{ILDREN WIC PROGPAM .
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women, infant.s, chj-ldren (WIC) program are available to the
extent provided in and according to the procedures specifi-ed in
ARM Title ]-6, chapt.er 25. The provisions of [Ru]-e XVIII ,46.2.20L, 46.2.202, 46.2.205 t.hrough 46.2.2L2, 46.2.2L4 and
45.]-2.509A do not apply Eo such hearings.

AUIIH: Sec. 50-1-202 and 53-2-201, MCA
IMP: Sec. 50-1-202 MCA

TRULE XI I CHILD AND ADIIT,T E FOOD PROGRAM: APPLICABLE
HEARING PROCEDURES (1) Hearings rel-ating to the child and
adult. care food program are available t.o the extent granted and
as provided in 42 CFR 226.6(k). The provisions of lRufe XVII],
45.2.20t, 46.2.202, 46.2.205 through 45.2.2L2, 45.2.2L4 and
46.f2.5094, do not app1y to such hearings.

(a) Review of actions under the child and adul-t care food
program will be limiE.ed Eo a review of written information,
unless the af fect.ed inst.iE.ution requests a hearing in addition
to, or in lieu of, a review of written informat.ion. The noEice
of action required by 42 CFR 225.6 (k) must state that in the
event the insEitution chooses to appeal an act.ion, a hearing
will be held by the review official- j-n addition to, or j-n fieu
of, a review of writ.t.en informat.ion. only if the institut.ion so
requests in the letter of notsice of appeal.

(b) Hearings relating to the chil-d and adulE care food
program will be conducted in person in Hefena, Lewis and Cfark
CounEy, MonEana, at a location designated by the department,
unless the part.ies mutually agree to conduct the hearing
te lephoni ca 11y .

50-1-20 M'AAUTH: Sec.
IMP: Sec. 50-1-202, MCA

rRULE XIII VOCATI ONAL REHAB T,TTATION AND VT SUAL SERVICES

).

RAMS: APPLI (1) Hearings relating
to the vocational- rehabi l- itat j,on services program or visual
services program are available to the extent granted and as
provided in ARM 37.30.1401- and 37.30.1403. The provisions of
IRu]-e xVIII , 45.2.20a, 46 .2.202, 46.2.2o5 through 46.2.21-2,
46.2.274 and 46.12.509A do not apply to such hearings.

AUTH: Sec.
IMP: Sec.

53-2-20L and 53 -5-113 , MCA
53 -7 -a02 , 53 - 7 - 315 and 53-19-112, MCA

APPL I CABLEIRU].,,E XIIII TELECOMMI]NICATIONS ACCESS PROGRAM:
HEARING PROCEDIIRES Hearings relating Eo the
te lecommunicat ions access program are availabl-e to the extent
granted and as provided in ARM 37.36.901 and 37.36.902. The
provisions of lRule XVII]. 46.2.20L, 46.2.2O2, 46.2.205 t.hrough
46.2.2f2, 46.2.2a4 and 45.12.509A do noL apply to such hearings.

Sec. 53-2-201 and 53-6-1 MCA

(1)

AUTH:
IMP :

3-2/1,o/o0
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I CHII,,D SUPPORT ENFORCEMENT : APPLICABLE HEARING

matters are available to
PRO DI]RES (1) Hearings rel-aE.ing to child support

E.he extent. granted and as
enforcement
provided in

specifically
any other rule

ARM Title 45, chapt.er 30, subchapter 6. Un]ess
referenced in that subchapter, t.he provisions of
do not apply E.o such hearings.

AUTH: Sec. 53-2-201, MCA
IMP: Sec. 17-4-105 , 40-5-2O2, 40-5-262 40-5-273 40-5-

405,40-5-7L3,

IRULE XVI

0-s-82s and 40-5-905,

DEPARTMENT

MCA

PROCEDTIRES ,ING SCOPE AND
SUBORDINATTON TO CERTAIN OTHER LAW (1) There is no right to a
hearing in any matter except as specifically provided by 1aw,
including department ru1e.

(2) There is no right to a hearing in a cont.ract dj-spute
between the department and any other person or entity except as
specifically provided by the terms of t.he contract or as
specif icall-y provided by state Iaw.

(3) The rules in this chapter are subject to t.he
provisions of any applj-cable federal- statute or regulation,
whether now in existence or hereafter adopted.

(4) The rul-es in this chapter are subjecE to any other
provision of Mont.ana stat.ut.e or department rule applicable to
the particular program or matEer at issue.

AUTH: Sec. 50-1-202, 53-2-201 and 53-5-113 MCA
IMP: Sec.41-3-1103 41-3 -1L42 42-]-0-L04 ,50-t-202

50-15-103
50-
50-4-5L2,

L5-tzt,
50-5-103 50-5-103 ,50-5-402,50-15-102,

50-15 52-1-103
52-2-LLL

-1 22
a1-2-201-

50-31-104, 50-52-102 50-53-103
53-2-904 53-3-406 53 -4-202 53 -4-2L2 53 -

4-506
305,

53-4-1004
I

53-6-11-l_, 53-5-113 53-6-131 53-5-402,53-20-
53-24-20 and 59-8-412, MCA

[RUI-,E XVI] APPLICABII.,ITY (1) This rufe and ARM 45.2.201 ,
46.2.2O2, 46.2.205 through 45.2.212, 45.2.2]-4 and 46.12.s09A
apply only to hearings in the program areas specified in lRules
I E.hrough xVIl , and sha11 not be construed to grant a right to
hearing in any other mattser.

(2) The provisions of this ru1e, [Ru1e XVII], [Rule
XVIIII , 46.2.20L, 46.2.2o2, 46.2.205 through 45.2.2L2, 45.2.2L4
and 45.1-2.5094 are subject to the provisions of [Rules I through
RuLe XVI .

(3) Where a right to a hearing is granted in [Ru1es fI
through XIVI or any other rule of the department, the right Eo
hearing is not absoluEe but is subject to all- applicabfe
provisions of these rul-es and other applicabfe Law.

AUTH: Sec. 50-1-202, 53-2-2Ol and 53-5-113. MCA
IMP: Sec. 41-3-1103, 4t-3-LL42, 42-L0-1-04, 50-L-2O2, 50-

4-612, 50-5-103, 50-6-103, 50-5-402, 50-15-102 s0-15-103
ao-15-122 50-31-104 50 - 52 -1"O2 50-53-103 tra 1_1n 2t5-r21 ,

q2.-2-114 <a_r_rnlt !-!-----e----2-v-! t 53-2-904 , 52-3-406, 53-4-202, 53-4-2L2, 53-
4-606, 53-4-1004, 53-5-111,
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3 05, 53-24-208 and 69-8-4L2 , MCA

RULE XVIII INFORMAT, RFICONS IDERATION

Sec.53-2-201, 53 -2-506 E1 I a1a

other person may request an informal reconsideraEion of a
department action in the following cases:

(a) where the hearing is t.o be hel-d after the effective
date of a denial , termj-nation, or non-renewal of enroLlment,
cert.if ication or registration;

(b) where the department intends to wit.hhold or suspend
pa)rmentss t,o a medical assistance provider pursuant. Eo ARM
46.12.408; or

(c) as otherwise provided by department. rule.
e\ The informal- reconsideration incLudes:
(a) written notice to the provider of t.he departmenE

action and the findings upon which it was based, if not
otherrri-se already provided;

(b) the provider's writ.t.en refutaE.ion of the department' s
findings, which must be received by the deparEmenE within 15
days after mailing of the department's notice under (2) (a); and

(c) the department's written determination modifying,
affirming or reversing its decision.

(3) This rule does not requj-re that the informal
reconsideration or any hearing be conducted prior Eo the
department action.

(4) An informal reconsideration under this rufe is not
subject to the provisions of the MonLana Administrative
Procedure Act, Title 2, chapter 4, MCA.

(5) An informa] reconsiderat. ion is a dj-f ferent and
separate form of procedure from an administrative review and/ or
fair hearing. A provider or other person is not entitfed to an
administratj-ve review, fair hearing or other process in addition
to an informal reconsideration unless specifically provided by
department ruLe or otherwise required by law.

(1) A provider or

53-5-113 and 53-AI.ITH:
7-102, MCA

IMP:

IRULE

Sec .

XVIIlI

53 -2-204 , MCA

AP PI.,I CAB I ].,ITY OF NOTICE REOUIREMENTS
[Ru1e x]xl , 46.2.203 and 46.2.204 app]y only to

under t.he following programs:
developmental disabiliEies program;
families achieving independence j-n Montana (FAIM)

assistance;
food stamps;
medicaf assistance program (medicaid) ;
l-ow income energy assisEance program (LIEAP) ;
Iow income weatherization program (LIWAP) ;
mental health managed care services;
refugee assistance;
day care benefits, except child and adult food care,'
foster care maintenance services;
foster care support services; and
any other program as provided by department rule.

(1)
c laimant s

(a)
(b)

f inanc ia 1
c
d

f
s
h
l_

j
k
1
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AUTH:
IMP :

Sec.
Sec.

50-7-202,
41-3-1103,

-355-

-2-201 and 53-5-113, MCA
52-1-r-03, 53-2-2O1, 53-2--L-202

904,
and

53 - 4 -202 53-4-606,
MCA69-A-412

3. The Department
as f oll-ows. Matter to
delet.ed is interlined.

53-6- 111 53-6- 113 53-6-131_ 53-20-305

as
be

amending
added is

and transferring the
underlined. Matt er

ru 1es
to be

11.11.113 137 .93.2L01 CHrLD PLACING AGENCY HEARING
PROCEDURES (1) Any person

ac,orlewed bv an
nt action kin S

restrictinq a License may request a hearing as provided in ARM
++=#B lRufe XVIII . [Rule XVIIII . 46 .2.20L, 45 .2 .202. 46 .2 .205
throucrh 46 .2 -212. 46 .2 .2L4 ar]d 45.12.509A.

AUI|H: Sec.52-2-111 52-2-403 53 -4 - 111 and 53-4-4031*1,
MCA

and

YOUTH CARE

53-4-403, MCA

FACI]-,,ITY, HEARING
PBAC.EDIrRE (1 ) Any person

IMP: Sec. 52-2-113 53-4-113

11 . l-2 . 110 137 .97 . Lt81

reYeeaFie+-e€
or revokinq
developmenEal

t ta tion den
a ficense for a communitv home for persons with
disabilities ma

ARM ;l:;l::.# [Rule XVIII ,

y request a hearing as provided in
lRule XVIIII , 46.2.20L, 45.2.202,

45.2.2O5 throuqh 45.2.2L2, 46.2.2L4 aIId 46.1,2.509A.

41-3-503, 41-3-1103, 4L-3-L142, 52-2-11-1 andAUTH: Sec.
53-4-111. MCA

IMP: Sec.
201- and 53-4-113,

41-3-503
MCA

q?-?-

1 1

4L-3-11_03, 4]_-3 -1442 52-2-aa3

(1) Any person.R
corporation or ot.her entit.y

d
t a ficense may request a

fair hearing in accordance with ARM ++-:# [Ru]-e XVIII . [Ruf e
xvrrrl 45.2.201-, 45.2.202, 46.2 - 2oE throucrh 46 -2 2'12. 46 -2 .2]4
and 45.12.509A.

(2) remains the same.

s3-20-30sAUTH: Sec.
IMP: Sec -

MCA
MCA

11.19.109

tr2 ,.)n 2ntr
2_!____?_v____!_ t

137.100.415,l PHYS T CAT,T,Y DTSABT,F]D GR oITP ITOMES -

FAIR HEARING (1) Any person, corporation or other entity

r i eved an adverse de artment actio den an revokin
suspendinq a license may requesc a fair hearing in accordance

MAR Notice No. 37-149 3-2/L0/oo
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$rith ARM *i[-*:*e3 lRuf e XVIII . lRul XVIII'I . 45
46 .2 . 2O5 throrroh 46 .2 -212 46.2.2a4 and 46 .12 .509A.(2) remains the same.

.2.20L. 46. 2 .202 .

AIITH :

IMP:
53-19-112

-L9-1L2
Sec .

Sec .

.2 . 201

MCA
MCA

DEF INITT
subchapter, unless the context requires
definit.ions apply:

( 1 ) rlDeparE.ment rr means the deparE.ment of see=La+---a+d
=ehabi+i+at-ion health and hu services provided for in
seee+ea 2 - L5 - 22 }'J,.L YICA.

(2) "Adverse act j-on't means:
(2 ) (a) remains the same.(b) a failure of the depart.ment Eo act p:=emtr>tsl;6 $/itshin a

reasonable time on a claimant's appLication for benefits;
(c) an actj-on by the depart.ment denying, suspending,

reducing or terminating benefits of a claimant.. or an action bv
the departsments demandinq repaymenE of or to recover an
overrlavment of ben fits to a claimant

(d) an act.ion by Ehe department establishing condj.tions on
the manner or form of benef it.s, including restrictive bene fits
or protective paymentss, or est.ablishing condiE.ions for Ehe
receipts of benefit.s, including a work requirement.,.

(e) an action by the department to deny, termj-nate or faif
to renew certification or a provider agreement for the medj-caid
program to any ski*led nursing facility or intermediate care
facility for tshe mentaLl-v retarded;

(f) an action by the department to deny, suspend, reduce,
revoke or terminate licensure, regisEration, certification or
enrollment o der or t.o fail to renew cert.ification,

For purposes of Ehis
otherwise, the following

faoro vl-
enro1lment., licensure or the registrati.on certificat.e of a
provider who has applied for renewal-;

(S) an action by the deparEmenE establ-ishing the rate of
reimbursement for a medical assistance provider or denying in
whole or in part a medical assistance provider's cL;im for
services or iEems; er

(h)

et+e*ri.-se---prerri+ea=
reDavment of or !o

n
recover an overDavment made to a medicaf

ider sea f or n o
a medical assistance provider nder ARM Title 45- chaDter 12.

ortoi

subchapter 4;
('i ) .a der)rrl.mFnl- dFl-Frm1nel- ion of abilit to a for

cost of care in an instit lion rrnder 53-1-405 - MCA:
(''i) a dena r I menI determination tha l- a .lcaid annl ie:nl-

or recioient is Dermanenl lv i n sl i l-rrl- ional i zed:
) a determin ha t the de artk 1 nt r) lnmen L pnd< l.a,r imnose

on the a 1 en r al ro
pursuant to 53 -5-17 MCA.

(3)

3-2 /L0 / oo

"Authorized represenEat ive rr means legaI counsel,
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refative. friend or oEher spokesman speci-fica1ly authorized by
the cLai-mant. in writing or by law t.o represent the claimant in
matters pertaining to the receipt of benefits from this

^-*'l ^.,^^ ^1 rL^departmenE
depaj.+fren€

(4) "Benefit" means any form of assistance provided by or
to an eligible recipient under theEhrough t.he department

department ' s
administrative ruLes.

Boardu means t.he board of soeiar and rehabilitsatsion
publ-ic assistance provided for in seet-ion 2-f5-2203-

,ygv

a residenl- or f inanc

qrerrrlT-vl'ffirrL

e

(s)
appeafs
MCA.

(5)
_Lel

department
claimant's

(b)

rrCl-aimantrr means:
an applicant for or recipient of benefits from th
whether an individual or household and inc]udes th
authorized representativei

a1lv resoonsible Derson as
defined in 53-1-401, MCA;

(c) a medical assisEance provi-der appealinq an elioibifitv
determinaEion ag a teal parEy in interest; or

(d) anv ot-her r;erson or ent-ilw as nrowided bv derlarlmenl
rul-e.

(7) through (10) remain the same.
(11) "Medical assistance provider" means any individual- or

organization providi.ng services to eligible claimant.s under

p4eneara
chapter

Ehe Montana medicaid prosram established under Titl-e 53,
5, MCA.

(1-2) uProvideru means an individual or organj-zation
lj-censed, enrofled or registered by the depart.ment or aut.horized
by the department to provide services Eo a person eligible for
benefits. F^ r nrrrnnqaq af t-

(a) anir indivi-duaI or orqanization seekinq to obtain or
retain anv ficense, enrollment or certification required to
provide services to eliqible persons or t.he seneral pub]ic;

(t) a medical assisl-ance orowider:
(c) anv individual or orsanization that is not a claimant;

or

rufe .

(d) any other person or entity as provided bv depart.ment

AUIIH: Sec. 2-4-201 , 4L-3-L!42, 52-2-l-Ll , 52-2-7L2, 52-2-
403, 52-2-704 52 -3 - 304 52-3-804 53 -2-20A 53-2-505, s3-2-803,
53-3-102, 53-3-107, 53-4-111, 53-4-212, 53-4-403, 53-4-503, 53-
5-304, 53-5-504, 53-5-111, 53-5-1-13, 53-7-L02 and 53-20-305, MCA

IMP: Sec. 2-4-2O1 , 41-3-11-03, 53-?-2O1-, 53-2-306, 53-2.-
505, 53-2-801, 53-3-l-07, 53-4-1L2, 53-4-4O4, s3-4-s03, 53-4-s13.
53-5-304, 53-5-111, 53-5-113 and 53-20-305, MCA

h i < arrhah:nt-al lhr^ 'i dort' i nr.l rrdaa '

2 2 7 7 ING (1) A
claimant who is aggri-eved by an adverse action of
shal-I be afforded the opportunity for a hearing
this ehapeer subchapter.

(1) (a) and (b) remain the same.

MAR Notice No. 37-149
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(c) +he A request for a hearinq bv a claimant shalL-+arie
must be

received bv E.he deDartment within 90 days
mailinq of notice of the adverse action ,ry
+tea:+i*g

(i)
exceDt as otherwise D ovided in these rules

A hearinq requesE from a claimant must be received in
writin o within 30 davs of t-he date of mai 'ti ncr of n frh
adverse AC t r reo:rd i ncr t'I

f 1i
nd 3-1-405

a rh
C n 1 a r M r

(B) a nursinq facilitn's transfer or discharqe of a
nursinq facilitv resident.

HearinCT remlests must be mail d or defivered1a l-.r lht
deDartment's Office of Fair Hearinos- P-O- Box 2029F,1. l{elena.
MT 59520-2953.

1
2

(d) remains the same.

A provider other than
a medical assistance provider who is aqgrieved by an adversc
action of t hF dar)arl-mcni- shal1 be granted the right tso hearing
as provided in this ehaptser subchapter, except as .speeifiea}}y
otheruiise provided in other department rules.

(a) A request
sr*b+i+eed received bv

for a hearing from a provider must be
the department in writin g wit.hin t+j:;:t:,

*3oJts days 6f afEer
depart.ment.' s adverse
^..1-*.1 r - -^-,^^ts +^*

act ion
t.he date of mailinq of not.ice of the
.F^.i* L^^*.i-- ,-,l rL.i- ,^^ li 

^\ 
,l--.^ ^3 rL^

-vYqeee 

wl,e v! urae

efiqibility determination as a real- party in interest r-s
s

the requirements applicable to claimants except as nrovided in
(i) (b) 

_

(b) It is the provider's responsibif it.n to verify that

+4+ (3) Medical assistance providers e+--+apat+eae

eon€€s+i"ng aqcrrieved bv adverse department actions, other than
medical assistance providers appealing eligibility
determinations as a reaf party in int.erest., shal-I be granted the
right to a hearing as provided in ARM 46.1-2.509A.

(a) A medical assistance orovider aDDeaLinq a recipient

a di
assistance orovider receives information from the department.

3-2/to/oo MAR Notice No. 37-149

indir:atincr that a recioi ent- as not or mav not have been
determined e1i-qible for medicaid, as, for example, in an
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expfanation of benef i-ts code on a statement of remitt.ance, the
provider must take appropriate action to verify or estsablish
elicribilitv. A hearincr reouest by the medicaf assistance
provider as a real party in interest reqardinq t.he recipient's

if rec ve
bv Ehe depart.ment more than 9 0 davs af t.er t.he earli-er of :

1 1 i1 1

recipient has not or may not have been determined medicaid
eliqible; or

(ii) adeguate notice to the claimant of Ehe adverse
act ion .

(c) A medical assisEance provi-der is not entitled to
notice from the department of an adverse action regarding a
claimant's eliqibilitv for medical- assistance, excepE tshat:

sub ir

(i) receipt of the information indicatinq that the

a a
requesE for notice of a det.ermination on a pendinq application
for medi-ca1 assistance, the countv office must. mail to the

f the same notice provided tso the claimant : and
(ii) if the medicaf assist.a ce I)ro ide rh s submita t ed t-o

the c E a
recicient's onqoins eliqibilitv a written request for notice of

1 10n f eIi ibilir for medical assistance the co n
office mus
termination provided to Ehe cfaimant.

f

uq]- v!

d€par€meftEr.s---ae€-i€n-
{+l_4 There is no opporEuniEy for hearing under this

subchaDter on departmentaf activities that are not defined as an
adverse action in ARM 46.2.201- unless a ri httoh
rrnder: this subchaDter as s e (: ifi CA lw crranled bw otherI
department ruLe.
department and a
adverse action by
fair hearing conc

p
A dispute regarding a contracts between
rovider or other person or entity is nots

the department and t.here is no opportunj-ty
ernlng such disputes.

the
an

for

AUTH: Sec. 2-4-20L, 4l-3-1142, 52-2-1]-L, 52-2-71-2, 52-2-
403 , 52-2-704 52-3 -304 , 52-3-AO4 , 53-2-201 , 53-2-606, 53-2-803,

6-].LL,53-5-113, 53-7-t02 and 53-20-305 MCA
53-3-102, 53-4-111, 53-4-21-2, 53-4-403, 53-4-s03, s3-5-304, 53-

53-2-20a
505, 53-2-80)., 53-4-LL2, 53-4-404, 53-4-s03, s3-4-s13, s3-s-304,
53-5-111, 53-6-113 and 53-20-305, MCA

IMP: Sec. 2-4-201 ,41-3-l-103, 53-2-305 , 53-2-

LC 2 ) n,'2. l?? q qn?l Na)TICE UPON APPLICAT T ON FOR PUBLl C

AES]-SEANCE
admini stered

(1)
bv lhe

At the time of application for benefits
department includinq but not limited to

FAIM food s s medicaid T, I F:A P LIWAP re fu ee assls

MAR NoLice No. 37-149 3-2/tO/00
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of:

Y ben fits a claimant shalf be informed in writing



*+l (a) the claimant's right to a hearing;
-{:+ (b) how a hearing may be obtained;
{-} (c) the righE Eo representation by 1egaI

relative. friend or other spokesman; and

-370-

(d) notice of the oossib1e oenalties for intentional

counsel,

proqram viol-ati-ons; and
-(-a| (e)

recruired bv aoolicable
anv

law.ot-her informaf-ion snecif ir--al Iw
includinq department rul-e

ATITI{ :
7-l-02, MCA

IMP :

Sec. 53-2-201

Sec.53-2-201

53-2-605, 53-4-2]-2, 53-5-113 and 53-

MCA

505 NOTICE UPON ADVERSE PI]BLT C AN E
ACTION (1) Upon an adverse act.ion bv the deDartment affect ang
benefits administered by the department, includinq but not
l-imited to FAIM. food st.amps, medicaid. I-,IEAP, LIWAP, refuqee
assistance and davcare benefit.s, the cl-aimant o:*-pase*rider sha11
be provided adequate and t.imely notice.

(2) If the adverse action proposed by the department ls
Ehe suspension, reduction or termination of benef it.s of the
claimant, notice is timely if it is mail-ed at least tea--{10}
days prJ-or Eo the Eime the proposed adverse action is to become
effecEive.

(3) through (3)(e) (ii) remain the same.
(iii) a member of cl-aimant househol-d j-s disqualified for

fraud, or the benefits of E.he claimant household are reduced or
terminated to reflect the di squal ificat. ion of the member as
provj-ded for in 7 CFR S273.15; and

(iv) the deparEment initiates a mass change as described
in 7 CFR &273 .1-2 (el .

(f) in the case of benef it.s received under all programs
except the food stamp program:

(3) (f) (i) through (3) (f) (iii) remain the same.
(iv) cfaimant is a chil-d receiving benef j-ts under the +id

FAIM proqram and is removed from
his home by judicial determinat.ion or is voluntarily placed in
foster care by Iega1 guardian;

(3)(f) (v) and (vi) remain Ehe same.
(4) In the case of probabl-e fraud in aff programs except

the food stamp program.L notice of adver e action is t.imely if
mailed at feast +ive--{5} days prior to the effectlve date of the
adverse action.

.2.

(5) Notice
(s) (a) and

l-s adequatse i-f it includes:
remain the same.(b)

3-2/L0/oo MAR Notice No. 37-149
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a hearing andt
-€e} how to obtain a hearing,'

s (d) if appLi-cable , whether or not benefits are to be
continued and t.he liability of the cfaimant for benefiLs
received pending hearing if the hearing decision is adverse; and

(e) anv olher informali on as soecificaflv reouired bv
w n

!.1 
-^ 

l,, .l t *-.1 I ^..] ^! I ^^^! !L.l ..r-. /.^\ l^--- 
--^.1 ^.. !^ !1^^

(6) A not-i<:e is effectiwe for DurDoses of this rule if the
n s

naaae<Ii rrr :e nrmri dad n ApM /.4 1) 1,nA :nd nnl- i do ^f rnrr =rirrarca

11
noLice shalf not. be considered inadequaEe for purposes of this
rule based uoon qood faith errors or omissions that are not

T u icial to the ubstantial ri hI S frh 1,'l
(7\ A cl-aimant is not entitled to advance notice of an

adverse deEerminatiqn rcqardinq medical necessity of servj-ces
under Ehe medicaid program. The department may review medical

action ma\/ be provided within a reasonabfe E.ime afEer a
t e rmi nat ion even thou h the services ma have been rov d

aE an earlier date.

AUTH:
102, MCA

IMP:

Sec.53-2-201 , 53-2-606, 53-4-2]-2,

MrrA

DENIAL OR DISMISSAL OF

53-5-11-3, 53-7 -

Sec. 53-2-201

45.2.20s [37. s.313.l HEARING (1) A
hearing need not be grant.ed or may be dismissed when:

{{.1 (a) the request for a hearing is withdrawn by the
claimant or provider or his representat. ive;

{r+ (b) the claimant or provider or his represenEaEive
wj-t.hout good cause fails to appear at the hearing;

-{+l (c) Ehe request is not received within the specified
time;

-{4+ (d) either federal or state 1aw requires automatic
benef j-t changes for a cl-ass of claimanEs unless the issue j-s
incorrect benefit adjustment.s; er

*5t (e) the department does not have jurisdiction over the
subject matter or Ehe appeal procedure-. a(f) the contested acti-on is not an adwerse action:

(o) the contested acti-on is not an action of the
nt but rather a o

or ent it w- rrnle ecificall rants a ri rrh|s alena rl-mFnl- r^r1 1 st)
1n with res ect to actions s or t

h a:tthe cI manl- .)r 6ra)vade r1 noI a raev db rh
contested adverse action;

(i) the hearinq requesL, considered to(Iether with other

MAR Notice No. 37-149 3-2/to/oo
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on t.he he n
officer's power or iurisdiction; or

(i ) the provisions of anl/ other departsment rul-e so
provi-des,

(2\ A pendinq hearins may be dismissed when E.he claimant
or provider or hilrepEesentative fails E.o respond to or comply
hrith a request or order from the hearinq officer, includinq but
not limited to a reguest or order to inform the hearinq officer
whether the party wishes to proceed further wi-th the fair
h arincr case. if lhe Darlv s been warned that failure to

1 t/\/ 11 a dismls ed
under thi-s subsection may be reinstated brz the hearinq officer
onlw if t-he <:Iaimanl - nrovider or his reDresentative
demonstrates oood cause for t-he failure to resDond or comofv
upon which dismissal was based.

(3 ) The list of crrounds f or dismissal in t-his rrll e 'i s not-
exclusive. UnLess inconsistent with particular rul-es in Ehis
chapter or other appficable 1aw, dismissal mav be qranted based
upon other principles of qeneral Iaw.

AUTH: Sec.
102, MCA

IMP: Sec.

53-2-20L

53-2-20'1,

53-2-605, 53-4-2L2, 53-5-113 , 53-7-

MCA

37 5.31 CONTINUATION OF PUBLIC ISTANCE
n ao of bene tsBENEF I TS

:nnl i acr ^n]1, i.r r< lrnrlar^ ih6 f .\l I nr^ti ra Sb fi
(a) FAIM cash assistance;
(b) food stamps; and
(c) medicaid, subiect to (2) .
(2\ For purposes of this rufe. benefits do not include

services under the medicaid and commr:n i lw-bas ds Y_1/a Ce S
Droqram for persons who are elder1v or wLro have a disabilitv. or
developmental disabilitv services funded under the medicai-d
Droqram.

+++ (3) If a claimant requests a hearing within the period
between the dat.e of t.he notice and the date of the adverse
action and the claj-mant. is receiving benefits at that time, at
the request of the cfaimant. benefits shaIl be continued until
the earlier of Ehe exDiraE ion of the current elioibilitv or
authorization Derio
hearing decision i-+--readered, except as provided in parag=aph
l4+ (7) and (8) of this €€.et.i:en rule.

{2+ (4) If the cl,aimant establishes that his fai}ure to
request a hearing within the notice period was for good cause
Ehe department sha}l at the request of the claimant, reinstate
the benefiEs to thej-r prior 1evel pea+i+gi-t}re until th ar:1:i er
of the exoiration of the curre t eIioibilit-v or alrl-horization

or issrrance of a

period or is suance of a hearins decision, exceDt
5 ) and ('1 \ 6f l-hi e rrr'l p

as orovided in

{:+ (s)
timely notice
within 10 days
the request of

3-2/Lo/oo

If an ft-an1F-ease-where action is Eaken without
and the app+-ieanE clai mant, requests a hearing
of the mailing of the notice of the actj-on, at
the claimant benefits shalf be reinstated and
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cont.inued untiL
efioibilitv or

the earlier of t.he expirat.ion of the current
authorization period or issuance of a

decision if the case is one in which t.he applicants 1S
hearing

ent it 1ed
to a hearinq and tshe hearins is noE subiecE to dismissaf under
ARM 45 .2 .205

(5) A cfaimanE. is not entit]ed to continued benefits if,
after a hearinq, the hearincr officer makes a deEermination in

h h ol a
policv and no valid issue of imorooer benefit calcrrlation. or
mi sappl- i-cation or misinEerpretati-on of state or federal 1aw or

nu if thea I

investment aqreement (FIA), so lons as a1f other efiqibilitv
requirements are met..

-{4+ (7') Except as provided in ( 5 ) , oence cont. inued or
reinstat.ed, benefits may not be reduced or terminated prior to
a #i+*I hearing decision unless:

(a) Ehe eergi+i-ea€-i-ea eliqibilitv, frrranb or
authori zat ion period expires, alt.hough the cl-aimant may reapply
and may be determined eligible for benef its-- a(b) a subsesuent change affecting cfaimant's benefits
occurs while the hearing is pending and a subsequent hearing is
not requested after notice of adverse action resul!ing from the
subsequent change; 9g

(c) +l^^ 1-^^-] -- ^Cl.l ^^- -^1,^^ ^ --^l 
.l-:-^--- J^L^--.1 -^!,1 ^-

€l a mass change af f ect.ing claimant's eligibility or
benefit 1eve1 occurs while the hearing decision is pending.

(8) If a claimant requests a hearinq on an adverse action
nannorn i rrr f .,.1d cr am nA daacr n.\l- h.\ci tirrclrz inrlinrra1
whether continued benefits are reguested, the department shall
assume thaL continuat.ion of bene 'ils is desi reda ndr he b nef i ts
sha11 be issued on the same basis as aut-horized immediatelv
prior to the notice of adverse action- Tf a recioient
specifically waives continualion of food stamp benefits, the
department shafl terminate benefits nendino a hearincr decision
in the contested case. This srrllsect- i on aonlies onf o foodt
stamD benefits, and noE to benefiEs of anv ot.her kind.

(9) Reqardless of any other provision of this rule, a
c laimanI 1S not en i r'l dr o con I i nrral i nn of hcnc 1-c nlt e f u
decision at issue is a recission bv E.he department of a specit.rc
efi ctib 'I 1 l- r-v or authorization o i 6r r erl rz .rr.anl- ad Lrr,r lhc-L

m nt uch as eli ibilir ecified time erf oforas
authori za t i on f or a oart icrr] ar s f
A claimant is not entitfed to a continuation of benef it.s where

crrri ee .).r. arrrer.ll- i 11, al cer\r1 aFs

the deDartment qranted the benef '! L forao rl: r: I a ne iod ofa 'I c r t
time or in a particular quantitv and the cont-ested acl-ion is the
deDartment's deniaf of an additional qrant of benefits for an
additional period of time or quantitv of servrces.

(10) A claimant is not entiE.led to continuation of
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benefitss if the deparEment demonstrates at the hearinq that
continuation of benef it.s would pose a risk of harm to the
cl-aimanE or anot.her person.

L02 ,

801,

+5+ (11) Benefits paid t.o a
decision are subject to recovery
adverse acEion is sustained.

(12) This rule shaLl- not

claimant pendj-ng a
by the department

hearing
if the

be construed Eo provide
conEinuaEiqn of benefits wit.h respecE to an acEion taken by a
nrarri dar r.r-har t- -- rL\a 

^6h-,rhahr
h

(13) This rule shafl not. be const.rued to prevent or
department action against a provider. If an adverse

may be withheld

{+
def arz a
act.ion is taken against a provider, palrment.s
pending Ehe finaf hearing decision.

AUTH: Sec. 53-2-201 53 -2-606 ,
53-4-111, 53-4-2L2, 53-5-111, 53-5-113 and
IMP: Sec. 52-2-L12, 53-2-20]- , 53-2-305,
53 -3 -107, 53-4-1-1-2 and 53 -5-111-, MCA

52-2 -1,11 53-2-803,
53 -7 -],02 ,

53 -2- 605 ,

s3-3-
MCA
53-2-

46.2.207 137.5.322) HEARING OFFICER, POWERS AND DUTIES
(1) A hearing sha11 be conducted by an lmpartial

individuaL appointed or hj-red by the department. as hearing
officer who has had no direct involvement i-n the initiaf
det.ermination of the adverse action.

{++ (2) The hearj-ng officer may:
(1) (a) remains the same but is renumbered (2) (a) .
(b) except in a hearinq to which the department is not a

parEy, order the depart.ment. or, where appropriate, the focaf
office to pay witness fees, mileage and other actuaf and
necessary expenses as provided under the Rules of Cj-vj-l-
Procedure for district courts of the state of Montana of a
witness subpoenaed at the request of a claimant. if, in tshe
j udgement. of the hearing officer, the Eestimony of that witness
is essentiaL to the claj-mant' s case,.

(1) (c) remains the same but is renumbered (2) (c) .
(d) direct t.he part.ies to appear and confer in a pre-

hearing conference Eo consider definition and simplifj-caEion of
the issues @i-e€ T t toa
the orderly and efficient conducE. of the hearinq

(1) (e) remains the same but. is renumbered (2) (e) .
(f) grant a continuance nets Ee exeeed Eh+rtsy (39) day6 at

the request. of a elaimanE partv for good cause shown or with lhe
consent of alf parties

#ing;and
(S) Eake judicial noEice of state and federal- l-aws

regulations and facts within the general knowledge of
publ ica--

(h) grant summarv i udqment accordinq to the provisions

and
Ehe

of
Rule 55. Montana Rules of Civil- Procedure; and

(i) require a partrz to comply with reasonable and
appropriate orders or reguesE.s not in conffict with these rules
and necessarv lo assu the orderlv conduct of ore-hearino and
hearing procedures or to avoid unnecessarv proceedinqs or
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exDense .

{2+ (3) A hearing officer shal1:
(2)(a) through (2) (e) remain the

(3) (a) through (3) (e) .

same but are renumbered

(4\ Tn orowi der hearano if a motion is filed. ori as
1

a l = i marr l-rar*i na rl.ra f a] l
ar.rn officer ine

ow rules a 1 tom
(a) Unon filino of a moticln or within 5 davs thereafter.

the movino Dartv must state the reasons. The statement mav be
accomDanied bv aoorooriate suDDortinq documents. Within 10 davs
r1-\a,^-fr6r rl-'^ -.1 ard^ h-et-r' t file an ans i.rav dl -ran6h{-

which also mav be accomr:ani ed bv aDDroDriate suDDortinq
documents. Within 10 davs thereafter movant mav file a reDlv
brief or ot-her aonronr te resoonsive documents -a

(b) Failure to fi 1e a stalement reouired under (4) (a) mav
sub-iect the motion to summarv rul-inq. Failure to file a
statement within 5 davs bv the movinq Dartv shalI be deemed an

S t t ion is without m rit F
t in 10 da an adv rss

deemed an admission t-hal- t-he mot ion wefl taken. Reolv
statements bv movants are ootio al- and failure to fife wilf not
sub ect a motion to summa h officer
qrant extensions of these fifinq time limits.

(c) The hearino officer mav order oraf arqument with or

1

wi-thout reguest of a partv.
(d) Unless oral arqument is ordered, the motion is deemed

srrbmi tt-ed at the exo i ra of anv aooficable time limit withoutt ton
srronor:t- ino brief s ha 't no been fifed. 1f oral aroument is
ordered. the mol- i on will be deemed submitted at the close of
arqument unless the hearinq officer orders addi-tional- briefs in
which case lhe mol ion wiIl b deemed submitted as of the date

f b ef .

(5) For DurDoses of this rule. t-ime <:omnrr t 1 on sha b'II
qoverned bv Rule 6(a). Montana Rules of Civil Procedur:e-

7 -L02
AIIIH :

, MCA
IMP :

46.2.20A I37 - 5.3181

53-2-605, 53-4-21-2, 53-5-113 and 53-

MCA

ADMINISTRAT]VE REVIEW (1) Upon the

Sec. 53-2-2Ol ,

Sec.53-2-201

request for a hearing by a cfaimant
medical assistance provider, the

L t
department shaf l- conduct. an

administrative review with the purpose of resol-vj-ng the case and
avoiding an unnecessary hearing. This review may be conducted
in person or by telephone. In person reviews shal-l- be conducted
at a pface designated brr the reviewer and reasonabfy conwenient
lo the claimant or as desi ted bv the hearinq officer.

(a) No administrative review is recruired bv this rule:(i) if the deoartment orovides by other rule for an
administrative review or other subst.antial-l-v eouivalent Drocess
prior to a hearing request. If the department provides bv rule
for such a Drocess. a hearino mav not be orant-ed rrnless t-he
cfaimant or orovider has exhausted the process in a timefy

3-2/ao/oo
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(ii) in anv of the followincr matters:
(A) hearinos rsuant to lRule IIII contest i.nq a transfer

or discharoe o f a nursinq faciliLv residen bv a nursinq
facilitv;

(B) hearinqs oursuanE to the Youth Access t o TobaCCo ACt,,
Title 15. chaDter 11, parE 3. MCA;

C as otherwi e nr61t1 ded deDartment rb 1tl
(2) An administrative review includes:
(a) an informal

conference with the depart.ment , subi ect to ( 3 ) and
(b) a review of relevant. facts, r.eguf=aEi€ns feqal

authorit.y and circumstances involved in the adverse action by
the department and the preparation of an administrative review
report for submission to the hearing officer witshin +++teen--(++f
20 days from the date the request for administrative review is
mailed from the hearing officer to the person responsible for
conduct.ing the review or within such r1-ra* I a-^^- -a*i an

soecified bv the hearincr officer or aqreed upon bv the Darties.
(?) Thp dpn:rfment of ficial desi onated to l].)ndrr.t t-hc

administrative review mav sche dufe the administrative revlew
conference and must notifv the cfaimant or nrovider of the dal-e -

time and olace of the conference- Tf the claimant. or provider
crannot aDr)ear at- t-he dat e and t ime set for the conference. the
claimant or provider shafl be given a reasonable opportunitv to
reschedufe the conference. An additional opportunitv or
oooortunities to reschedule mav be qranted for qood cause shown.

(a) The conference shal1 be conducted at the office of the
administrat

review. or mav be conducted telenhonicaflv-
e date, time and olace mav

inform Ehe cLaimant. or provider that if the claimant or provider
faifs to appear at the date, t.ime and pface scheduled or fails
to cooDerate reasonabfv in schedulino and comolet-ino the
conference, the conference will not be rescheduled and the

v1 ed wit.t:
conference.

(c) The officiaf desicrnated to conduct the administrative
review mav croceed to conduct and complet.e the administrat.ive

i lh.rrri- : r'nnfarpnr'c if .

(i) Ehe notification permitE.ed by (3) (b) has been provided
and the cl-ai-mant or provi-der does not appear at. the conference
at the time scheduled and the conference has not been
rescheduled; or

(b) The not-ification of t

(ii) t-he claimant oL nrovider does not- crooDerate
reasonablv in schedulinq and compfetinq the conference.

€l (4 ) An adverse action may be reversed or modif ied by
the
admi-**sEraEer department or h+s its designee at any time before.
during or after the administrative review, in which case a
hearing will not be hel-d unless the cl-aimant or provider is
aggrieved by the modified adverse action and requests that the
hearing be held.

*+l (a) If the adverse action is modified or reversed by
the M department and t.he benefits which are
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the subject of the adverse action include county funds, a county
human services or wel-f are office depa::tfre;*€. may request the
hearing officer to hold Ehe hearing j-f it d;isagrees-il+Eh is
aqqrieved bv the action of the division administrat.or.

(5) If Ehe heaf+ng fequesEed by a *rerr+def +s Ee be he+d

re€o*9.i€era€-i-en.
(a) The infermal reeons*deraE*en *neludee:
/.1 \ ..*] rr^- *^r.l ^^ EL^ --^--.lr^*

Sased?

--I .: - .-.*l !.1 -- rL^ t.i -,1.1 -^- l^.. rl^^ ,l^-^*ts*^*! - ^*r.rrYulrvy/LIlv

i+s-dee-i-e-i-ea.

7 -LO2
ALIIIH : Sec .

Mr-l
IMP: Sec -

53-2-20a

53-2-204

53-2-605, 53-4-2t2, 53-5-11-3 and 53-

MCA

2 D (1) +he A
claimant's hearing shall be conducted:

(a) by telephone conference, unless a party to the hearing
requestss ifl--wri++l*g an in-person hearing; and

(1) (b) remains the same.
QI +he Except. as other$rise provided by deparEment rufe,

a claimant's hearing shal-I be hel-d in the county seat of the
county of the claimant's residence, unless the parEies to the
hearing agree to a different. location er7 .i'*- In the case of an
appeal of an adverse acEion by a county human services or
wel-fare office departsmeae which is not the county of the
claimant.'s residence, the hearing may be hel-d in the counEy
whose adverse action is being appealed at thaE. counEy's option,
if that counEy agrees to pay all the actual and necessary
expenses incurred by the cfaimant and necessary witnesses Eo
attend t.he hearing.

1+l (3) +++--+recr.ider--+eal*ir*9s Hearinqs for medical
assisEance providers shall be held at
t:HepartmefiE Helena, Montana and shal-l- be in person excepE
that the heari-nq may be conducted by Eel-ephone as mutually
a 'Fha danrrrmarlr mr1, dccri an=r-a rha hl r.'a
of hearinq eiEher by notifvinq the office of fair hearinqs in
writ 'I i't ct that hearinos 1na r)art i cuf ar ro ram will eneraf I

d
hearinq on a case bv case basis.

€l (4) The deparEme*ts hearins officer shaff notif
claimant or provider or his authorized representative by
reg:i-seeree certified maif at. feast tser*--{1O} days in advance of
the time and place of the hearing. The cfaimant or provider may
waive j-n writing the right to ten=+10.)r days notice.

(a) The not.ice of hearing shall include:
(i) the name, address and telephone number of the person

to notify in the event. t.hat. it is not. possible for the c]aimant

MAR Notice No. 3?-1-49 3-2/L0/00
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or pr der to attend the hearing;
(3) (a) (ii) remains the same but is renumbered (4) (a) (ii) .(iii-) wit-h resoec t. to claimants onlv - the department' s

hearing procedures and any ot.her informaE.ion that woufd
contribute to claimant's understanding of t.he proceedings and
effecEive presentation at. t.he hearj-ng; and

(iv) an explanation of claj-mant's or provider,s rights as
enumerated in oubeeetsi-en {4+ (5) of this rule; and

(3) (a) (v) remains the same but is renumbered (a) (a) (v).
{4+ (5) The cfaimant or provider shal-l- have adequate

opport.unity:
(a) to examine the contents of his case file, except for

those portions which the claimant is precluded from examining by
state or federaf law or regulation or directive of a medicaf
professj-onal, and all documents and records Eo be used by the
department at Ehe hearing at a reasonable time prior to t.he
hearing as well- as during Ehe hearing. PorEions of the case
fi1e, documents and records Ehat the claj.mant is not. al-l-owed to
examj-ne are noE admissibLe as evidence at the hearing;

(a) (b) through (4) (f) remaj.n Ehe same but are renumbered
(s) (b) through (s) (f) .

+5+ (6) Discovery sha11 be availabfe to the parties. The
department #i-en--se+rriees hereby adopLs
and incorporates by reference lbg attorney general-'s model- rul-e
13 found in ARM 1.3.217 which set.s forth the procedures for
discovery in contest.ed cases. A copy of the model rul-e may be
obtsained by contacting either t.he Att.orney ceneral's Offj-ce.
€t€t€--€atr}i+e} , Helena.
Montana *@+ 59520-L401 or Department of €eei-a+---aad
Rehabi+:ieaei-ea Public Health and Human Services Office of Legal
Affairs, 111- Sanders, P.O. Box 4210, Hefena, Montana 59504-42f0.

ALITH: Sec. 2-4-201 ,
and 53 -7-102, MCA

53 -2-20a 53-2-206, 53-4-2L2, 53-6-113

IMP: Sec. 2-4-502 and 53-2-201, MCA

46.2.2I0 137.5.3281 PROPOSAL FOR DECISION BY HEARING
OFFICER (1) The proposal for decision shaLl:

(a) be based on the facts and evidence pr.€d*ieed---ats
admitEed in the hearing record as applied to pertinent sEate and
federal faw and pe+-ie.f requlat.ion; a*d

(b) consist of proposed findings of facE, proposed
concfusions of 1aw and a recommended order; and

(c) inc]ude a statement of a partv's riqhE to request an

Q) A copv of t.he proposal for decision shall be mailed to
all parties and, if applicable, the local department office,
reqionaf office, eentral office or other j-nterested persons.

215 Norlh Sanders. P. O. Box 20L40L

L^IE'fL;p rITsIrurqr:s-gYueEao
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AUTH: Sec. 01 53-2-606, 53-4-111, 53-4-2).2, 53-5-
111, 53-5-113 and 53-7-102, MCA

IMP: Sec. 53-2-201 , 53-2-306, 53-4-112 and 53-6-111. MCA

45.2.2]-t [37.5.331] NOTICE OF AppEffi
W OF PROPOSAL FOR DE I (1) A

{r+ If a party disag-ees.---r*.i€}_€}e is aggrj-eved by an
adverse proposal for decisj-on, a requesE. for beard review may be
made by filing notice of appeal in accordance with t-his rrrle -

decided by the
Ser+i-eee

202953 , Helena, MonE.ana +re+
the f ol-lowincr Drograms:

(a) FAIM;
tamps;

1

69620-296? an cases arasano from

(2\ The not-i ce o f aooeal must be made to and shall be

De artment fl- ance 1
and Human Services, Office of Fair Hearings, P.O. Box 4*e

(b) f
(c) medica'i dr
(d) block orant child care:
(e) develoDmental disabilities services:
(f) low income enerov assistance Drocrram (LIEAP);
(o) low income weat-herizat-io assistance Droqram (LIWAP) :
(h) refuqee assistance; and
(i) menEal- health services pfan
(3) The notice of appeal must be received by the office of

fair hearings within €ifteea--{15} days of t.he daEe of mailing of
t.he proposal for decision.

(4) The foflowinq procedures appfy in a board of public
assisEance review of a proposaf for decisron:

(a) Parties may file briefs no later than ti+e--{Fl l-0 days
before t.he meet.ing of the board for review,___.C:!gCp!_l-b.aE__Igdly
briefs may be filed withi-n 5 days after actual receipt of an
init i a1 brief.

(i) Copies of al-I briefs sha11 be served upon all parEies.
(ii) An original and feur--(4| copies of each brief sha1I

be filed with the eh+i-rman-- Board of Soeiar ard RehabiliEatien
l.ppeaf-s Public Assi-stance, P.O. Box q+ 202953, Helena, Mont.anag&+ 59520-2953.

(b) Oral arg'uments to the board are permitted at the board
hearinq *f so requesEed by anlr os Ehe parEies, The requesE fer

tu\aqg9L
(c) The board's review and decision must comrclw with the

provisions of 2-4-52L, l4CA. For DurDoses of 2-4-621 . MCA, the
1 o ed he rra enc fl but hi n

record any evidence not admitted in evidence bv the hearinq

f o t to dete
deDartment ooficv.

(d) The board mav not consider or make a nart o f Lhe

f T dmi ssi
consideration of additional evidence is necessarv to the
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r 1
for additional proceedins as ordered bv the board.

(5) Except as otherwise provided bn deparEmenE ru1e. in
all cases not specified in (2), the notice of aopeal- must be
made to the deDarl-menl- di rect or r ar-r-r'rrdanr'e wi lh ?-4- C,) ,1 MEA

I he 1r rh
director's designee.

a

6 Ano fi CC o f anr)ea ofI .a mAll er al l-.) l-hFe ed
director mav be made in writinq t-o the Direcrt-or. Der)art-ment- of
Public Heal-Eh and Human Services, P.O. Box 4210, He1ena, Montana
tro4n4-42L0. The re est must be received the director wit
15 days of the mail-inq of t.he proposal for deci-sion.

€l (7) The proposaf for decision prepared by the hearing
officer is Ehe final agency decision, wj-thout further action by
the board , unless a
request for beard review is received wit.hin €i{-teen-{15} days of
the date of mailing of the proposal for decision. The €ifEee*
{15} day time limit may be extended if a party can show good
cause but in no event shall- the period of Ei.me be extended
beyond 45 days .

{4+ (8) If a request is received within the specified time
period, the board, t.he direcE.or or the direct.or's desiqnee shaII
consider the proposal for decisi.on, the exceptions fi1ed, briefs
or oral argument presented and the record of the hearing, and
shal l- :

(a) notif y the ela{*aats oarties and, if applicabl-e, the
focaf office

rhA di a'd..t ^1- ^r l-ha di rar,1-n T , c daei rrnca

reoional office. central office or other
interested person
and

AIIIH :

, MCA
IMP: Sec .

a#--€n@Ey of the bear*a+ decision;
(4) (b) remains the same but is renumbered (8) (b) .

53-6-113 and 53-Sec.53-2-201 53-2-606 , 53-4-2]-2,
7 -L02

53-2-20a and 53-2-505, MCA

46 .2.2r2 [37.5.334] rruDr elAL REVIEI,{ (1)
app€a+ who is aggrieved by a fj-na1 decision may
review of Ehat decision by filing a peE.iE.ion in
within 30 days after serva ce
decision as provided in eeeEien 2-4-'702- l{CA.

A party ee--an
seek j udicial

district courE
of the final

puw JEfvrq:

rri+*.-€€un€y--fund€--

i#

@

AIIIH: Sec.53-2-20L,
7-102, MCA

IMP: Sec. 53-2-201

3-2/Lo/oo

53-2-506, 53-4-2L2, 53-5-l-13 and 53-

and 53 -3 -113, MCA
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45 .2.214 I37.5.33?l AVAr ILITY OF HEARING RECORDS
(1) The nr .)r)osal for decision. l-he werbal im transcrint. if

exhibit s ers an ed
the Droceedinq. and. if aoolicab e, the decision of the board or
the director or the director' desiqnee on review under ARM
46.2.21-1- and of a court. on any subsequent. iudicia] review shalI
consEitute the exclusive record. The record shall be avaifable
to the claimanl- for insneclion d coovinq at a Dface accessible
to him aE a reasonable time.

# (2\ A11 hearing decisions aftd. --i.eeerds sha11 be
availabl-e to the publ-ic for inspecEion and copying. except that
t.he names and addresses and any other identifying information of
cl-aimants shal-J, be kept conf ident.ial.

AT]ITH :

, MCA
IMP:

Sec.53-2-201 53-2-606, 53-4-2t2, 53-6-113 and 53-

MCA
7 a02

Sec. 53-2-201,

46.12.2T6 [37.85.205I REC]P]ENT RESTR]CTION OF ACCESS TO
MEDICAL SERVICES (1) through (9) (c) remain the same.

(10 ) the A recipient
t€--a{)pe€J:--aEy depa rtment a I
fair hearinq in accordance

aqqrieved by an adverse
action under this rule

h€#-+he--ri€he
mav reouest a

with tRl4-4G=*=*9? [Ru1e XVIII . lRule
XVIIII , 46.2.2O1 , 45.2.202, 46.2.205 throuq}:. 45.2.2L2, 45.2.2L4
and 45.L2.509A.

AUTH:
IMP :

Sec.
Sec.

53-5-113
53-5-104

MCA
MCA

45.1-2.307 [37.85.411,l PROVTDER RTGHTS (1) Except as
otherwise provided in these ruIes, a provider ma1r.a14rea* who is
aqgrieved by an adverse department action which directl-y affects
the rights or entitlements of the provider under the Mont.ana
medicaid program m.1, ra.rrrocl- r harrirll.' l..\ i-ha avl-arll- nrnrrida,,l
:nd rn.nrdi n.r l-.r l- ha nrnnarlrr a< enar,i f i ad i n lpirl6 Y\Irr'l lprr'l ar
XVIIII , 46.2.20L, 46 .2 .202, 46 .2.205 throuq}r 46.2.207 , 46.2.209
tshrouqh 46.2.2L2, 46.2.2L4 ar1d 46.L2.509A. e,ppea+s--are--euS je+

(2) Except as otherwise provided in these ru1es, a
provi der who
is aqcrrieved bv
applicant's
medj-caid pr

an adverse
recipient.' sor

department action affectsing the
eligibility under the Montana

ogram ma re est a hearin to the extenI r)ra)vided
and accordinq Eo the procedures specified in [Ru]-e XVIII , lRule

throuqh 46.2.2!2, 46.2.214 and 46.L2.509A. f,,peeaf'€--afe.--€u@ts
22

r^ rL^ *^-.,1*^-^-r-^ ^-F nrrn, m] Fl ^ ,4,. ^L--ts^- . ^,,1-^r,--:^* .r
-. p uvv-lgEE -(3) remains the same

AUTH: Sec.2-4-201
IMP: Sec. 2-4-201 ,

and 53-5-141-, MCA

and 53-5-11-3, MCA
53-2-20!, 53-6-101, 53-5-111, s3-6-113

MAR Notice No. 37-149 3-2/to/oo
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remains t.he same .

(a) A line item consist.s
procedure rate with one or more

of a single servfce , under one
uni.ts of service, procedure or

item on a medicai-d claim form for which a provider has recej-ved
palrment .

(2) through (5) remain Lhe same.
(a) If the audit shows an overpayment. amount which is

different from the overpa)ment amount determined by sampling and
extrapolat.ion. the amount determined by the audit shal-I be used
by the department in assessing an overpalument against t.he
provider . A provider who <tisag+ees---rv*th is aqqrieved bv a
department determination based upon the resufts of t.he audit may
appeal by means of the fair hearing procedures set forth in f,*M
4# lRule XVrrl . [Ru1e xvrrrl 46.2.2oi- 46.2.202,46.2.205
throuqh 45.2.207. 46.2.209 Ehrouqh 46.2.212, 46.2.2L4 and
46.]-2.509A.

(5 ) (b) rema j-ns Ehe same .
(5) A provider who +is€girees.---I,*i+le is aqqrieved bv an

overpalment determined by statj-stical sampling and extrapofation
may appeal by means of Ehe faj-r hearing procedures set forth in
A&}iHH? [Rule XVTTI. [Ru 'le XV rl . 45.2.201 . 46-2.202.T

46 -2 -2Oa lhrorloh 46 -2 -2O7 . 46 -2 .209 throuqh 45.2.21-2. 45 .2.21-4
and 45.12.509A.

AUTH:
IMP :

Sec .

Sec.
53-6-113 , MCA
53-5-101 and 53-6-111 MCA

2 il PENSION OR WITHHOLDING OF
PAYIVIENTS PENDING FINA! DETERMINATION (1) remains the same.

(2) Where t.he depart.ment intends Eo witshhold or suspend
payments it shall notify the provider in writ.ing at least l-0
davs ori-or to commen ement of wit.hhol-di-nq and shaI1 include a
statement of the provider's right to request €ermal--:=erriew an

ns1 r 1 of such decision edi

46 .1 -408 137-8 5 - 51i.l

This rul-e does not resuire Ehat an informal
n

XVIIII
reconsideration or anv hearinq be conducted prior to the
withholdino or susoension of Davmenl-s -

(3) remains the same.

AUTH: Sec. 52-2-L7t,
, MCA

53-2-20L, 53-2-803, 53-4-111, 53-6-

, 53-2-306, 53-2-80L, 53-4-11-2 and
111 and 53-6-113

IMP: Sec.52-2-1L2
MCA

45.1.2.509 [37.85.2801] AJ.,L HOSP ITAIJ REIMBI]RSEMENT, GENERAI.'
(1) through (7) (e) remain the same.
(8) Providers rnaY--appea+ aqqrieved bv adverse

determinations by the depart.ment mav regues t t}l.e.ug#e an
administrative review and fair hearing @.r.ft
AR}HH#gA as Drov t de d 1n Rule XVIII . [Rule XVIIII .

53-5-111

46.2.201 , 46.2.202, 45.2.205 throuqh 46.2.207, 46.2.209 throuqh
46 .2 .2L2. 45 .2.2 4 and 45.1-2.509A.

AUTH:

3-2/1,o/oo

Sec. 2-4-207, 53 -2-20f, MCA53-6-11:l
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IMP: Sec. 2-4-201,t 53-2-20L, 53-5-101,
and 53-5-141, MCA

HEARIN

53-6-111 53-5-113

46.12.509A [37.5.310I ADMINISTRATIVE REVIEW AND FAIR
(1) The
s applies

C I I PROVIDERS
following administrative review and alr arr-ng proces
to all medicaf assistance providers @

Ehat
are aqqrieved bv an adverse action of the department, except
medical assi.stance providers aooealincr elioibilitv
detserminatlons as a real Dart.v in interest.

(2)
@ A medical assistance provj-der, other
than a medi-ca1 assistance provider appealinq an el-iqibilitv
determination as a real- partv in interest. asqrieved bv an
adve rs I 'I ono f fhc denarl- m may request an adminisErative
review. The requesE must be in writing. must state in detail
the provider's objections, and must incl-ude any substantiating
documents and information which the provider wishes the
department to consider in the administrative review. The
requesE. must. be suffi mailed or delivered to the DeparEmenE
of Public Heaf th and Human Services, lte+ie+ia-Ser.*-i-ee -+irri-s-ien -
111 Sanders, P.O. Box 4210, Hel-ena, MT 59604-4210 and should be
addressed or directed to the division of the deparE.ment that
issued the contested determination. The request for
administraEi-ve review must. be received by the department with:-n
30 davs of mailinq of the depa rt.ment' s written determination.

(a) Within the 30 days a provider may request in writ.ing
an extension of up to l-5 days for submission of a request for
administrative review. The department may grant furEher
extensj-ons for good cause shown. Requests for further
extensions must be in writing, must be received by Ehe med,iea-id
sery-iee+-*i-v=is-i€n departsment wi-thin the period of any previous
extension, and must demonstrate good cause for the extension.

(b) The provider may also request a conference as part of
the administrative review. If the provider request.s an
admj-nistrative revj-ew conference, the conference must be held ne

scheduled bv the deDarlmen s orovided in ARME
at a time

46 -2.20A (3\
throuqh (3) (c) (ii). I f a provider requests a conference as part
of t.he administrative review, any substantiating material-s t.he
provider wishes the department to consider as part of the review
may be submitted no l-ater than the time of Ehe conference. The
conference may be conducted by the deparlment or its designee
and shall be based on the department's records and determination
and the provider's written objections and substant.iating
maE.erials, if any.

(2) (c) remains the same.
rd) A nf ovider must exhau st 1n e l- i mF l \-r manncr thp

MAR Notice No. 37-149 3-2/L0/oo
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the admj-nistsrative review process, incl-udinq a provider that.
fails to timelv reduest an administrative review. is not
entitled to a fair hearinq before the department or the board.

(3) In the event the provider @
depan€fren+--o
admini strat ive
procedures will

as acrqri-eved bv an adverse department
revj-ew determination, the following fair hearing
app1y. +he n ir a

i-n ARM 45.2.205, the hearings officer may dismiss a fair hearing
request if a provider fails to meet any of the requirements of
(3) (a) through (3) (e) .

(a) The written request for a fair hearing must be mailed
or delivered to Ehe Department. of Public HealE.h and Human
Services, Quality Assurance Division, Office of Fair Hearings,
P.O. Box 202953, Helena, MT 596e+29-2953.

(3) (b) through (3)(d) remain the same.
(e) The provider must serve a copy of the hearing request

upon t.he department's medieai4-eer*ieee division that. issued the
contested determination within 3 working days of filing the
request. S

(f) The hearings officer will conduct. the fair hearing

aaar:l^Aaraa uri tL Fho :nnl i r': b1
rovisions of t r1n

sha11 be in Derson excepE that the hearino mav be conducted bv
t.elephone as mut.uaIIv aoreed bv the oarties -

(3) (g) remains the same.
(4) In the event

€he is aqqrieved bv a
the provi-der or department +i+agaiees--vri+#
hearings officer's proposed decision, a

the orovider or d art.menl mav requesL +er--appea+--+e review byE1)

the board of
as provided in ARM 45.2.21a

public
t^cc^^t:--^ n /1 /^.\ t^^ *^l^ 1^..

I I Ll rrt

rl E! w rvE,

12+e, Ilelena, MT 59501 42+e.

+i+a+-agte+e.t-dee-i-s+en -

J^^l^l^* ^c FL^ t-^-*a ^1^- l I l,-^ l,---^I ^^]^l,. ^- F'l^^ *^^^*levrurl,

ehe-#

3-2/L0/oo MAR Noti.ce No. 37-149
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paf#4€A=

s--5@sI Yqr uI

{+ (5) The provisions of this seetsien rule apply an
addit.ion to the other applicable provisions of f*IH#-+1----ets
seq- this subchapter, except that. the provisions of this seee.i-en
rule shal-I control in t.he event of a conffict with the other
provisions of f&PF4#+1-7---ets-€eq this subchapter.

AUTH: Sec. 2-4-201- and 53-5-113, MCA
IMP: Sec. 2-4-20L, 53-2-20L, 53-2-606, 53-6-11-1,

and 53 -6-141, MCA
53-5 -113

46.L2. s13 [37 .40 .4061 SWING-BED HOSPITALS. REIMBURSEMENT
(1) remains the same.
Q\ For swing-bed hospital services, the Montana medicaid

program will pay a provider a per diem rate as specified in
(2) (a) for each medicaid patient day, plus addj-tional
re imbursement for separaEefy bi11able it.ems as provided in
(2) (b) .

(2) (a) through (a) remain the same.
(5) Swing-bed hospiEal service providers may---appea+

acrqrieved bv adverse determinations by the department Ehiror*gh
the mav request administrative review and fair hearing
preeeal*ree--speei+iea as provided in t&}4--46.--}}.-5sgA [Rule XVIII ,

lRule XVIIII . 46.2.2O1,, 46.2.2 02. 46.2.20 5 l-hrorroh 46 -2 -2O7 .

6 2

45 . t2 .556 137 . 40 . 1-1-021

4

AUTH: Sec. 2-4-20L, 53-2-20! and 53-6-113, MCA
IMP: Sec. 2-4-20L, 53-2-20L, 53-6-101. 53-5-111, 53-6-

113, and 53-5-141, MCA

PERSONAL CARE SERVICES,
REoUIREMENTS (1) through (24) remain Ehe same.

(25\ A person aqqrieved
brr an adverse department determination iftad€--by t+€--deI}ar€meftt
mav request a fair hearins as provided in [Rule XVII] , [Rule
xvr r r'l 46 .2 .201- . 45 .2 . 202 . 46 . 5 I hrorloh 46 -2 .212 . 46 .2 -21-4.2 0
and 46.12.509A.
ffi

AUTH: Sec. 53-2-201
fMP: Sec.53-5-101,

and 53-6-11-3,
53 -6-131 and

MCA
53 - 6 - 14l_ , MCA

MAR Notsice No. 37-l-49 3-2/1,o/00
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45.1-2.558 137.40.1105,l PERSONAI, CARE SERVICES, PROVIDER
COMPLIANCE (1) through (8) remain the same.

(9) The provider must meeE all- standards in 90? of Ehe
cases in the second review or it will be subject to department
sanct.ions as provided in ARM 16:+2:ae2 Ehreugh Title
45, chapter 12, subchapter 4.

AUTH:
IMP : Sec.

53-5-101,
53-5-101 and 53-5-113,

53-5-113 and 53-2-201, MCA
MCA

46 .1,2 .559F 37.40.1315 ELF - RE SIS
SERVI CES COMPLIANCE REVIEWS (1) through (4) remain the same.

(5) Providers have tr^ro opportunities to achieve a 90?
compliance rate or t.he following may occur:

(a) providers sha1l be subject t.o department sanctions as
provided in ARM W Title 45 chapE er
12, subchaDter 4.

AUTH: Sec.
IMP: Sec.

53-5-113
53-6-101

and
and

MCA
MCA

53-6-L45,
53 -5 -1_45 ,

46 .I2.I22I [37.40 .301] SCOPE. APP].,I CAB I]-,ITY AND PURPOSE
(1)

specifies
This subchapter

requirements applicable to provision of and
reirnbursement. for medicaid nursing facility services, including
inE.ermediate care facility services for the mentalfy retarded.
These rules are in addition to requirements generally applicable
to medicaid providers as otherwise provided in staE.e and federal
statute, rufes, reguJ-ations and policies.

(2) remains the same.
(3) Unless otherwise provi,ded an these rules NRM

lhi s sr:bcha ter aoolies to rate years
beginning on or after .Iuly 1, 1991. Reimbursement and other
substantlve nursing facility requirements for earfier periods
are subject to the 1aws, regulations. rules and policies lhen in
effects. Procedural and other non-substantive provisions of
Lhese rules are ef fect.ive upon adopt.ion.

LlrrvuYar f-vv slrclflI

AUTH:
IMP:

Sec.
Sec .

MCA
MCA

53 - 5 - 113
53-5-101

46.1-2.1-232 137.40.31s,l PATTENT ASSESSMENT, SCORING AND
STAFFING REOUIREMENTS (l-) through (5) (b) remain t.he same.

(c) SubjecE Eo the provisions of stdgseee,i€a (6) (d) . if tshe
department determines that a signi.ficant difference exists, the
provider may requesE adminisE.rative review and fair hearing
regarding the determinaLion of significant difference in
accordance with f,&lH#@ fRufe xvrrl , [Rule xvrrrl ,

46 .2. 201 . 46.2 .20 2.. 46.2. 2 05 throuqh 46.2.2L2. 46.2.2L4 and
46 .'t 2 .509I.- For purposes of administrative review and fair
hearing
45 .2.20t,

under a!RtHH+:+2# ltufe XVII] , [Ru1e XVIII] ,

45.2.212. 46.2.21-4 arrd 46.L2.509A, documentation which was not
made available to the monitor t.eam at the time of the initial

46.2.202, 45.2.205 throuqh 46.2.2O7, 46.2.209 throuqh

3-2/L0/00 MAR Notice No. 37-149
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monj-Eor i-s inadmissible and may not be considered by t.he
department or the hearing officer.

(d) For providers who objecE to the monitor team's
samplj-ng technique used to sel-ect the abstracEs Lo be monitored,
t.he 100? monitor procedure described in gr*bsee+ioa lt_L(e)
Ehrough (5) (e) (ii) wil-1 be the only appeal avail-able with
respect to the sampling technique issue.

(i) A provider wishing to object to bot.h the sampling
technique and to other issues relaE.ing to Ehe determinat.ion of
a significant dj-fference, must first timely request a 100?
monitor as provided below. The provider may request
adminisEraEive review and fair hearing regarding other issues
relatj-ng Eo Ehe deEermination of a significant difference in
accordance with +RI4---46.-.1?=*+ffi lRule XVII] . lRule XVIIII ,

hrouqh 46 .2 .21-2 . 46.2.214 and46 .2 .20L . 46 .2 -202. 46 -2 .205
46.L2.509A only afEer the department has made a determination
based upon Ehe 1002 monitor as provided in thj-s see€ie* rule.

(A) For purposes of administrative review regarding other
issues after a determination based upon the 100% monj-tor, the
deadline for requesting such review sha11 begin running on the
date of mailing of the department's written deEerminatj-on on Lhe
100? monitor. If the provider does not request a 100? monitor,
the deadline for requesting administrative review on issues
other than the sampling technique is as provided in ARM
44-:+2-:+24+ 45 . 12 . 509A.

(B) If the provider fails to request a 100? monitor within
t.he time specified in this eee+ion rule, the provider waives the
right to object to or appeal the sampling technique used Eo
select the abstract.s to be monit.ored.

(e) within €hi.rty-+3 0| days of Ehe department's maj-ling of
the monitor findings as required under gubseets-i-en (5) (b) , a
provider which objecEs to Ehe sampling technique may request a
monitor of 100?; of the monthly patient assessment abstracts for
tshe month original-l-y monitored.

(0) (e) (i) through (7) (a) remain t.he same.
(i) Providers who acquire a new patj-ent assessment score

under t+i# (7) must staff in rel-ation Eo tshe new
patient assessment score as required by subeeeEi-en (8) .

(7) (b) remains the same.
(8) Providers must provide staffing at levels which, at a

minimum. equal the staffing requirements indicated by the
provider's average paEient assessment score, determj-ned in
accordance with this seetsien ru1e.

(8) (a) through (9) remain the same.

IMP: Sec.53-2-201,
5-113, MCA

MCA
53-6-101, 53-6-l-08, 53-6-111 and 53-

46.L2.1260 l3'7 .40.3461 COST REPORTTN G. DESK REVIEW AND
AUDIT (1) Providers must use generally accepted accounting
principles to record and report. costs. The provider musts, in
preparing the cost report required under this seet+on ru1e,
adjust such costs in accordance with ARM 45.]-2.L258 to determine

AUTH: Sec - 53-6-113

MAR Notsice No. 37-149 3-2/ao/oo
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aflowabfe costs.
(2) through (a) (a) (ii) remaj-n the same.
(b) If a provider files an incomplete cost. report or

reported costs are inconsist.ent, the depart.ment may return the
cost report to the facility for completion or correction, and
may withhold payment as provided in (a) (c) .

(4) (c) through (5) (e) remai.n the same.
(7) A provider aoori ewed bw an adwe rse deDartment action

may request administrative review and a fair hearing regals+i-ng

+6-=+2=+24+ as provided in [Rufe XVII], [RuIe XVIII] 46.2.20a,
45.2.202, 46.2,205 throuqh 46.2.207, 45.2.2O9 throuqh 46.2.2L2,
45 .2 .21-4 and 45 .12 . 509A

AUTH: Sec. 53-2-201
IMP: Sec.53-2-201,

and 53-5-113, MCA
53-5-101 53-5-111 and 53 -6 - 1l-3, MCA

SERVICES FOR HIGH45.t2.1919 [37.86.34]-11 CASE MANAGEMENT
RIS RTI
through (8) remain the same.

(9) A provider who j-s +i-e€ati-sFi-e.d-rv.itsh aqqrieved by the
department's interim rate determinaEion, deEermj-nation of
overpaymenE or underpaymenE, or oEher adverse determinaEion may
request an administratj-ve review or fair hearing in accordance
with the requirements and procedures of +*+{--46..*?=5s9A fRufe

46 .20s lhr ouoh

(1)

xvlll . lRule XVIIII 45.2.2O -2.20).. 46 .2
46 6

AUTH: Sec. 53-5-113 MCA
IMP: Sec. 2-4-201, 53-2-20]- , 53-2-606, 53-5-101, 53-5-111

and 53-6-113, MCA

46 .L2.3223 137 .82.43s1 MEDTCATD RF:AT, PROPERTY LIEN NOTICF:

AND BIGHT TO HEARING (L) remains the same.
(2) The applicant or recipient upon whose properEy the

department proposes to impose a lien under 53-5-171, MCA is
entitled to a fair hearing according t.o the provisions of l&M
4#'++,----€t--seq lRuf e XVIII , [Ru],e xVIIll 46 .2 .20L, 46 .2.2O2,

hr2 .2a4 4 The
applicant or recipient must request the hearing within 90 days
of receipt of t.he notice required under (1) .

(2)(a) and (3) remain the same.

AUTH: Sec. 2-4-201 and 53-6-189 MCA
53-5-17a and 53-6-172, MCA

h 46.2 2L2

IMP: Sec.2-4-2Ol ,

MEDICAID REA], PROPERTY LlEN.
SPOUSE'S LIMITED RECOVERY EXEMPTION (1) and (1) (a) remain the
same .

(2) A recipient's spouse may request the exempE.ion by
filing an application on the form prescribed by the departmenL.
Application forms may be obtained from and musts be filed with
the Department. of Public HealEh and Human Services, IAeti-ea-id
Ser+.iees Oua 1i trr Assurance Division, Lien Recoveries, l'{.-1=--++=

45 .L2.3227 137 .82.4371

3-2/1,0/oo MAR Notice No. 37-149
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1400 Broadwa P. O. Box 292951 , Hefena,
MT 5A\64+--E++ 59620-2957. Appl-ication forms may also be
obEained from county human services or welfare offices. but must
be f il-ed with the--med.ieaid--s€r.++€€s oualitv assLrrance divi s ion
office in Helena at the above address.

(2) (a) and (3) remai-n the same.
(4) An applicant aggrieved by the departmenE, s

deLermination on an appfication for a spousal exemption under
this rule is entitled to a fair hearing according Eo the
provisions of @ lRrr I e XVI I 'I 

. lRule XVIIII .

46.2.20L. 46.2.202. 46-2.20\ Ehrouqh 46.2.21-2. 45.2.214 and
46 -L2.509A. The appl-icant or recipient must request the

of the notice required under
hearing
(3).within 30 days of recej-pt

(5) remaj-ns the same.

AUTH:
IMP:

Sec .

Sec.
2-4-201-, 53-5-a82 and 53-5-l-89, MCA
2-4-20L and 53 -6-182 MCA

46 .12 .4A15 117 .A6 .aO1 2.1 HFIALTH MAINTENANCE ORGANIZATIONS :

PARTICIPATING PROVIDERS (1) t.hrough (5) remain the same.

administrat.ive hearing as provided in
(7) A participating provider has no right to an

M lRule Il , lRule VIIII or other
departsment rul-e for a denial
prov j-der

(8)
for a se rva ce provided
through (10) remain the same.

of palment by the HMO to the
to an enrollee -

AUTH:
IMP:

Sec .

Sec.
53-2-20L

53 -2-201 ,

and 53-5-113, MCA
53-5-101. 53 -5-113 and 53-6-116 M.lA

46.T2.4824 [37. 85. 5025] HEALTH MAINTENANCE ORGANIZATIONS :

GRI EVANCE PROCEDURES (1) An enrollee has t.he right of
as provided at @ lRule XVIII . lRul e

hror:oh 4 L2 6.2.2 'l 4 and

appeal
XVII]] ,

46.2.20L. 46.2.202. 45.2.205 6 ') ') 4
46.72.5094.

(2) remains the same.
(3) An enrollee must exhaust the HMO's grievance procedure

before appeal of the matLer may be made to the department. under
Ehe provisions of @ [RuIe xVTT] . f Rule
XVIIII 45.2.201 , 45.2.202, 46.2.205 throuqh 46.2.21-2, 46.2.214
arld 46.L2. 09

(4) remains the same.

and 53-5-113 MCAAUTH: Sec.
IMP: Sec.

53 -2-20t
53-2-20L, 53-5-101, 53-5-113 and

46 -1-2 -50)-4 137 .85 . s120.l PASSPORT HEAT,THPR OGRAM:To

53-5-115 , MCA

FATR
HEARING (1) An enrollee or a provider has the right t.o
an adverse action in accordance with

appeal
lRuIe

XV
46.2.212, 46.2.214 and 46.12.5O9A.

ho

AUTH:
IMP:

Sec. 53-2-201
Sec.53-5-115,

and 53-6-113

MAR Notice No. 37-149
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propos ed
added is

as
be

15.24.1,08 APPLICATION PROCEDURE (1) and (2 ) remain E.he
same .

(3) If the application is denied, the department will- send
the applicant a notice of denial- stating t.he reasons for deniaf
and explaining how a-+a-i=--+e-a:=in9 an informal recons iderat. i-on
may be obtained pursuant to ARM 1,6.24.]-09.

(4) remains the same.

AUTH: Sec. 50-1-202 MCA
IMP: Sec.50-1-202, MCA

16.24.10
(1) An appJ.icant who

children's soecial heafth

SIDERATTON P E E
denie part aclpation in thehas been

service s proqram (CSHS |, a provider
who has been deni.ed reimbursemenE for CsHs-e1igib1e services, or
anyone who j-s otherwi.se adversely affected by an action taken by
CSHS may have a-€air-hear.ir*gr an informal r consideration before
Ehe department di-reeee:: by requesting such a hear,iag
reconsideration wit.hin 50 days after notice of the adverse
action in question has been placed in the mail or otherwise
communicated to the aggrieved part.y.

(2\ A request for a hearing, reconsiderat ion, in order to
be effecEive, must be in writing and postmarked at least by the
50th day after not j-ce of the adverse action referred to in (1)
above was given .

(3) If the department receives a request for a---fair.
hearii-ng an informal reconsideration t wifl hold conduct the
+eari-ng reconsideratj-on within 30 days after the date the
request is received unl-ess boEh Ehe requestor and the department
agree to a later date.

15+ (4) Ir-fail=-h€a:+ilag An informaf reconsi-deration will be
conducted in accordance wiEh the procedures prescribed for
informal reconsiderat. ion in
lRul-e XVIIII . Such informal- reconsiderat. ion is not. sub'iect to
the provisions of the Montana Administ.rative Procedure Act,
Title 2. chaDLer 4. MCA, or. excepE as provided in Ehis rule,

tL

the provisions of [Ru].e XVIII , 45.2.20L, 46.2.202, 46.2.205
Ehrouqh 46.2.2L2, 46.2.214 and 45.12.509A.

5 ) Tn additio n fo lh e t') ocedures soecified in lRule
XVIII , an appli-cant shall be provided an opportunit.y to appear
and nr sent evi den d arquments in oerson.c

(5) The decision
after a--f€ j-r-+eariffg an

AUTH:
IMP :

50 - 1,- 202

by the @ department
informaf reconsideration is final.

MCA
MCA

3-2/1o/oo
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15.25.].04 FAMI I,Y PI,ANNING PROGRAM TERMINATION PROCEDURES
(1) Except as provided in see+ien (3), upon a finding of

major uncorrected program deficiencies as set forEh in ARM
L6.25.).03, the deparEment will notj-fy the local board and
project. director of its int.ent to terminat.e the local- program.
This notice will identsj-fy Ehe program deficiencies upon which
the terminat.ion action is based, and will offer the opportunity
for the loca1 program Eo request an informal hea.l+iffg
reconsideration before the department to contest t.he t.ermj-naE.ion
decision- Such requesE for a. ---he-ar=irg an informal
reconsideraEion must be recei-ved in writi-ng by the depart.ment no
later than €r,Eo 2 weeks after issuance of the notice of intent to
t.erminate.

(2) If a Eimely request for a-lrcari+g an informal-
recons iderat. ion is received , E.he heariftg recons ideratj-on wifl be
held conducted within 30 days following the receipt of the
request. Such hea:*i+g

-391-

i rfnrm=l raaar e i dorrr l- s f
conducEed in accordance wit.h the procedures specified for
informal reconsiderations in [Ru]-e xVIIIl , and is not subject to
the contested case provisions of the Mont.ana Administ.rative
Procedureg Act- -(Tit.1e 2, chapt.er 4, MCA| or, exceDt as provided
in this rule, the provisions of [Ru]-e xVIIl , 46.2.2o7, 45.2.202,
45.2.2O5 throuqh 46.2.21-2 45.2.2L4 and 46.12.509A.
department's f inal- decision on termination will be made
30 days following the hearing reconsideraE.ion. The
decision will be accompani.ed by a brief statemenL
department' s fj-ndings.

(3) remains the same.

50-r-20219+ MCA

The
wi thin

f inal
of the

AUTH:
IMP:

Sec .

Sec. s0-1-202++)-_an*_{++ MCA

O1 AMBUI,ANCE PERMITS: DI PIAY REV N AND
INFORMAL RECONSIDERATION (1) through 3) remaln the same.

@') The decision t.o deny or revoke an ambulance permit may
be appealed to the department if the emergency medical service
submits a written request for a. ---+ea,r=i*g an informal
reconsideration to the deparEmenE within 30 days after Ehe
service receives written notice of the decision to revoke or
deny the permit .

(a) If a timelv recruest for an informal- reconsideration is
received, the reconsideration will be conducted within 30 davs

1

followincr the receiDt of t her. eotle st Such info rma l
reconsi-derat ion shal1 be conduct.ed in accordance with Ehe
procedures specified for informal recons iderat ions in lRule
xvlll , and is not subiect. Eo Ehe contested case orowisions of
the Montana Admini.strative Procedure Act, Title 2, chaDter 4
MCA or, except as provided in this ruIe, the provisions of [Ru1e

lhrorrohXVII'I . [Ru1e XVIIII 46.2.20 46.2 -)_O).. 46 .2.20 5
46.2.2f2, 46.2.2L4 ar]d 46.]..2.509A.

(5) The decision of the department *ireetser after a
an informal reconsideration

conduct.ed pursuant to this rule a finaf aqency decision.

MAR NoE.ice No. 37-l-49
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AUTH:
IMP:

Sec . 50-5-323
50-6-323

MCA
MCA

P TL
PROCEDURES (1) through 2 a) (j-) remain the same.

(ii) Ehe right. t.o appeal an informal reconsideration of
Ehe decision eo by the department a
re
days after Ehe date of the written not.ice; and

(iii) the information thaE E.he appea+

within l-5

recons iderat ion
request musE contain, as delineated in (2) (b) beIow.

(b) A person or facility appea+-i*g reouestins informal-
reconsideration of a rejectj-on or rel-ocaEion must send Ehe
departmenE, within 15 calendar days after the date of written
notice of rejection or relocation, written noEice containing the
following:

(2) (b) (i) through (2) (b) (iv) remain the same.
(c) Unless the appea+iir*g resuesEinq party agrees to a time

extension, t.he direct.or of the department must. make a final
decision regarding the appeal recons ideratj-on within 15 workj-ng
days afler receipt of the notice.

(3) through (6) remain the same.

AUTH: Sec.50-5-103.
IMP: Sec. 50 -5 -226 ,

50-5-226 , 50-5-227 , MCA
50-5-227 , MCA

16.35.104 RIGHT TO I+IIAR++{€ RECONSIDERATION OF ADVERSE END-
StECg RENAL DISEASE P 1 Any c1 aamant i^tho 1S
# aqqrieved bv an adverse department end
staqe renal disease (ESRD) action on an application may, upon
requesE, have a--fai.::--heari*9, an informal reconsideration in
accordance with t.he procedures prescribed for informal

in [Ru]-erecons iderat ions
XVIII The informal reconsideration is not subiect to tshe
con!ested case provisions of the Montana Administrative
Pro ure t rov.t
L
46.2.201-, 45.2.2O2, 45.2.205 throuqh 46.2.21-2, 46.2.21-4 and
46.12.509

AUTH:
IMP:

Sec .

Sec .

MCA
MCA

17 .2.\Oa

53 - 6 -202
53-6-202,

PROCEDURES FOR ADOPTING. AMENDING. AND REPE.A],ING
AGENCY RIILES (1) The departments of public hea1tsh and human
servl-ces o of e b1i shin artmental mle made ki nc
roc dures hereby adopts and incorporates by reference EbC

attsorney general's model procedural rul-es 1 through 7 found in
ARM 1.3.102 through eel4.-l-=#{+ 1.3.210 whieh eeE forEh Ehe rule

- exceDt for the
attornev qeneral's sa A copy of the
aimerded atcorney general's model rules may be obtained by
contsacting the Attorney General's Office, .Tustice Buil"ding, 215
North Sanders, P.O. Box 201401, Helena, Mertsa+a MT 59520-1401-

o1e nrle notice forms

3-2/ro/oo MAR Not.ice No. 37-L49
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Phone t.el-ephone 444-2026. The deoar:tment. utilizes its own rule
noti-ce forms which meet all Montana Administrative Procedure Act
(MAPA) reouirements. Samoles of these forms can be obtained
from lh e DeDartment of Publ lc alth and l{uman serwi ces. office
of Leoal raars. P-()- Iic)x 4)It). Hefena MT 59501-4210. t e leohone
444 - 5622 .

AUTH
IMP:

4 -20L
2-4-20L,

Sec.
Sec.

MCA
MCA

?.-

2 R OR THE ISSUAN E
RULfNGS (1) The deparEment of public health and human services
hereby adopts and incorporates by reference the attorney
general-'s model proceduraf rules 22 through 24 and 28 found in
ARM 1.3.227 L}Irough **l{:--il:.:-3.r#e 1.3.229 and 1.3.233 which set
forth the procedures for the issuance of decl-aratory rulings.
A copy of Ehe amended modeL rules may be obtained by contacting
E.he AE.torney General's Office, .Tustice Building, 215 North
sanders P. O. Box 2O1,4O1 Helena, Mefitaaa MT 59520-1401,--+hene
Eelephone 444-2026.

7

AUTH:
IMP:

Sec .

Sec -

2-4-202 MCA
MCA,-a-(n'l

mec gm r4 M recove ry
and offset of monet.ary sums owing Eo the stat.e of Montana
refated to Ehe provision of services through the programs
administrated by the department.

(2\ The recoverv and offset

Except as provided in

debts bei no en orced or

(1)
(2\. this subchaper +hese---rt+1-es implementg for t.he department
and tshe #'i.e'e departmenE of revenue the

fo f
col-l-ected bv the deDartment nder 'f it le IVD of t-he social
Sec t
45.30.1305.

m n ARM 4 .30.1 01 46.30.1 03 and

(?) 1: v1 aon of this subcha ter are noL tha
e lusive means of debt colfection but e

ann i r a n an other means of F fse I EC t
1 ction rocedure ut I"^-i -^,l Ir., I -'.,

AI]IIH :

IMP:
Sec .

Sec -

17-4-110
t7 -4-404,

and 53-2-201 MCA
53-2-108 and 53 -2 -201, MCA

37 .2 .302 EFTNTTTONS (1) and (2) remai-n the same.
(3) "offseE" means a deduction from monies due to a person

or entity from Ehe state for the purpose of recovering in total
or in part a debt owed by the person or entity to the state. An
offset is undertaken by the eea*--audi+er Fgi-ee deoart nl of
revenue under the authority of 17-4-105, MCA in accordance with
that agency's rules and poLicies. Offset may include but is not
fimited to an offset of a person or entity's state Lax return.

(4) and (5) remain the same.

AUTH: Sec. 17-4-110 and 53-2-20t

MAR Notice No. 37-149
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IMP: Sec. 17-4-104, 53-2-108 and 53-2-201

1 7 2 ?Oq RF:F ERRAL FOR RE COVF:RY ANI) OFFSET

M'A

(1) rhe
deparEment under the aut.horj-ty of 1,7-4-L04, MCA may refer to the
#de ar ment for recovery and
offset a debE owed E.o the depart.ment by a program recipient or
by a provider of program services.

12) The depart.ment may refer to the #
deDartment of revenue any debt of a program recipienE or a
provider of program servj-ces including but not limited to those
arising out of intentional- or unint.entional- actions of the
recipient or provider and those due to mistake upon the part of
the department. .

(3 ) The department must det.ermj-ne that a debE is
uncollectable by t.he department before the debt may be referred
to the stsaEe--audi+erls---ef+i-ee deDartment of revenrre

AUTH:
IMP :

Sec .

Sec .

t7 -4-L1_0 ,
L7 -4-L04 ,

MCA
53-2-1-08 and 53-2-201 MCA

REVIEW AND FAIR HEARING
resoonsible Derson i

ABILITY TO PAY ADMlNI TR-A.TIVE
oraf ananc aa 11

s aqqrieved bv the deDarEment's

0

determinat.ion of abilitv to oay, that person mav requesE an
a dminist-ra t-'i we review recrard nq the determination. The
administrat-iwe review is srrbi ec t to and shal1 be conducted in

NC w1 h his ru1
(2\ The reduest for administrative review must be

submi-tted to the department in writinq, must state the reasons
the person contends that t.he detsermination is incorrect or fails
to comply wit.h 1eqal requirement.s, and must include anv
addiEional information and substantiatinq documentati-on which
the person wishes t.he department to consider i-n the
administrative review.

(a) A request for administrative review must be received
brz the departmenc within 30 days of mailinq of the departsment's
abili-ty L.o pav determination letter. Administrative review
recruests must be mailed or red to the DeDartment of Public
H
11

(3) A resident or financial-Lv resnonsible rlerson aoorieved
b rtmen
under tshis ru1e, mav reguest a fair hearincr in accordance with

nistrative r view d rminat ion

lRule XVIIL [Ru1e XVIII] 46.2.2Ot 46 .2 .202 . 45.2.2 o 5 t- hrorrcrh
45.2.2O7 . 46.2.209 throuqh 45. .2L2. 45.2.214 and 45.12.509A.

I,ffi

M
AUTH: Sec. 53 -1-403, MCA
IMP: Sec. 53-1-407 and

37 -4.126 ACCESS TO Vr (1) Pursua*t

53-1-408, MCA

3-2/to/oo
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sel€F}€e€l he de artmen hereby adopts the following st.atement ofpolicy to guide the department ffi
se-ienees in handling requests for access t.o vital staE.istics
records and i.nformat.ion. This statement. of poJ-icy is made in
recognj-tion of the public's constitutj-onal right of access to
document.s (ArticLe II, Sec. 9, Mont.ana Constitution) , the right
of individual privacy (Artj-cle II, Sec. l-0, Montana
Const.it.ution) , and the provisions of Title 50, chapter 15, part.I M.iA

(2) through (2) (b) remain t.he same.
(3) Unless disclosure is ot.herwise auEhorized by Law, the

deparEment sha1l restrict access t.o vj-taI statist.i,cs information
so as to prevent ident.ification of individuals. Reque€t€--+€i.

Ehe--beard

#ingL

AUTH: Sec. 50-15-113
IMP: Sec. 50-15-l-13

and
and

50-L5-t22, MCA
MCA50-a5-a22

37.30.2570 INFORM]NG VENDORS OF RIGHTS AND RESPONSTBILITIES
(1) and (2) remain the same.
(3) Blind vendors assrieved bv adverse department actions

shall be provided the opportunity for an administ.rative review
and a fair hearing in accordance with @
4w lRule xvrrl . lRul-e xvrrrl . 46.2.20L. 46.2.202. 46.2.2o5

any cont.ested
matter.

(3) (a) remai.ns the same.

throuqh 46.2.272, 46.2.21-4 and 46.12.5094' in

AUTH:
IMP:

Sec .

Sec .

18-5-414, MCA
18-5-404 and 18-5-405, MCA

37.34.226 ELIGIB]LITY: APPF]AT, PROCF:DI'RES (1) +'* A
act ionerson a rl- adverse deei-e{-en department

regarding eligibility for any service of the developmental
dis r m , except as otherwj-se provided in this ru1e,

may
reouest a hearinq as provided in lRule XVITI . [Ru1e XVIIII .

46.2.201 . 46 .2.202. 46 .2.205 hrolrcrh 46 -2 -212. 46 -2.214 and
46.L2.509A.

(2) An adverse decision regarding eligibility for family
education and support services, oEher Ehan for federafly funded
Part H family education and support services. is appealable
t.hrough the internal grj-evance procedure provided by t.he
contractor. If a resolution to the adverse decision regarding
eligibiliEy cannot be reached Ehrough the internal grievance
procedure, the adverse decision is appealable bv an aqqrieved

MAR Notice No. 37-149 3-2/1'0/00
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Dartv in acco ce with [RuIe XVIII . [Rufe xvrrrl 46 .2 .201 .
46 .2 -202. 46 -2 . 205 throuqh 46-2-212. 46- 14 and 46.12 -5o9A) 2

(3 ) remains t.he same .

AUIH:
fMP:

Sec .

Sec .

53-20-204
-20-203

, MCA
and 53-20-209, MCA

37 .34.91.9 MEDICAID HOME AND COMMUNI TY SERV]CES PROGRAM:
NOTICE AND FAIR HEARING

(3) A
de t ermi-nat i-on

pe rson

person ineligible

(1) through
aoorieved bv

(2) remain the
an adve rse

same .

deDartment

for a level of care determination finding Lhe
for services nay ltequest a fair hearinq as

provided in [Ru1e XVII], [Ru].e XVIIII 46.2.20:- , 46.2.2O2,
46 .2.205 throuqh 45 .2.21-2 46.2.2L4 and 46.12.509A.

(4) remains the same.

AUTH
IMP:

Sec.
Sec.

53-2-201 ,
53-2-207,

53-5-11-3,
53-5-101,

53-5-402
53-5-402

and 53-20-204 MCA
MCAand 53-20-205,

17.34.2313 RESIDENTTAL FACILITY SCREENING: ApPEAL OF
SCREENING TEAM DETERMINATION OR RECOMMENDATION
residential facility screenj.ng Leam deEermines t.hat the
individual is not seriously developmentally dj-sabled and
t.herefore a commiEment or recommitmenE is not. appropriate, the
indj-vidual- or t.he individual-'s authorized represent.ative
aqqrieved bv the determi-nation may request a fair hearing as

lRule xVIIl , [Ru1e XVIII],provided j-n @

(1) If the

46.2.20L. 46.2.202. 45.2.205 hrorroh 45 -2 -212. 46.2 -214 and
46.12.509A, from the department, within
deE.erminat.ion that the i-ndividual- is
developmentally disabled.

(2) remains the same.

30 days of the
not ser j-ousIy

MCA
53-20-1-27, 53-20-128, 53-20-a29 and

AUTH:
IMP :

53-20-133,

53-20-r-33.
53-20-t25,

Sec ,

Sec.
MCA

37.4t.L09 D++++r€N AGING ERVTCES IIEARTNG PROCEDI]RES

(1) A desionated area aqenc i s ent-it-led t-o a hearino if
it. is aqqrieved bv an adverse deDartment determ ination which:

{+} (a) disapproves a plan or plan amendment submitted by
the agencyi

{4*l (b) disapproves an area plan for failure to comply
substantially with the requirements of the acE or manuaf; or

{iii} (c) withdraws the agency's designation ---and :
AUI--any ( 2 ) A unit of generaf purpose Ioca1 government ,

a districE or
hearino if it

a combination of districEs tha+ is entitled to a
is aoorieved bv an adverse deDarlment action

denvinq deni-ed designation

3-2/to/o0

as a planning and service area.
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{r+ (3) The hearing wi.l] be conduct.ed according
appficable provisions of
XVT I

to the
I Rule

Rule xvlIIl 46.2.20 -L. 46-2.202. 46.2.2 05 throuqh
46.2.2L2.46.2.214 and 45.12.509A. The entitv c ntestinq the

tment action
purposes of lRule XVIII . lRule

idered r
xvlIIl 45.2.201-. 46 .2 -202.

46 -2.2 oq rhr .,11dh 46 ) )1 2 46.2.2L4 and 46 12 60gA

AUTH:
IMP:

Sec .

Sec.
52-3-406 and 53-5-505, MCA
52-3-402 , 52-3-4O4, 53-5-602 and 53-5-504. MCA

37.50.306 RIGHT TO FAIR HEARING (1) Any person den-i-ed
aqqrieved bv an adverse deDartmenL

determination denyinq foster care maintenance payments bi+he
r demandin o recoverv of a fostero

care ov
request
XVIIII ,

erpayment may
a hearing as provided in antq ]l=# lRlrle xvT lRrrleI
46.2.201-, 45.2.202, 45.2.205 throuqh 46.2.212, 46.2.21-4

and 45.12.509A.

AUTH:
IMP :

Sec.
Sec .

2-4-20L and
41-3 -3 02 an

41-3-1103
d 41-3 -1103

MCA
. MCA

R LA IFl TION
remain lhe same .

(4) If the facl-1ity dj-sagrees with the cfassification
assigned by the department. the facj-1j.t.y may submit a request
for informaf reconsideration within 30 days of wriEEen
notificaEion of the cl-assification l-eve1.

( 4 ) (a ) remains t.he same .
(b) The request for informal reconsideration sha1l be

submitted to the Department of Publj-c Health and Human Services,
Child and Family Services Division, operations and Fiscaf
Bureau, P.O. Box 8005, Helena, Montana 59604.

(5) The deparEment sha11 conduct an M
informaf reconsiderati-on of the cfassification within 15 days of
receipt of the request for reconsideration and shalf submit a
decision in writing as to whether the classification will be
changed.

(6) If the facility is dissatisfied with Lhe resulE of the
admi-a,i-sera+i:re---rev-i-e+ inf ormal reconsiderat ion, it may request
a an informal hearing before a panel comprised of the director,
the evaluation bureau chief and a represenLative from another
facility.

(a) The request for an j-nformal- hearing must be submitted
in writing within 10 days of the receipt of the results of the
adm-i-n-i-sEratsiir*e-iie.*i-er* i n f o rma 1 re c on s i de r a t i on,

(5) (b) through (5) (d) remain the same.
(7) The faciliEy's current classificat

effect pending the outcome of any =e.ri-e*appeal .
(8) The orovisions of the Montana Admi na sl.ral i ve Proeedure

(1) through (3)

ion shalf remain in
reconsideration or

MAR Notice No. 37-149 3-2/ro/oo
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AUTH:
IMP:

Sec.
Sec.

41-3-1103
41-3-1103,

and 52-1-103 MCA
4t-3 -La22 and 52-l--103, MCA

37 .5O.525 FOSTER CARE SUPPORT SERVICES. HEARING
aqclri eved

(1) Any
pe rs on
adverse

by an

regarding
provi ded
46 .2 -202.

action of the department or its representatives
may request a hearing asfoster care support services

in ARM ++-re lRr: 1e xVI I RuIe XVIIII 46.2.20L.t. I
46 -2 -2O5 throu(Ih 46 - 2.2L2. 45 .2.2L4 and 45 - 12.509A.

AIIIH :

IMP :

Sec .

Sec.
2-4-201_,41-3-1103,
41-3-l-103,

52-2-111- and 53-4-111. MCA
52-2-LLL and 53 -4 - 111 , MCA

+i-ssagi-s+i-e+--+:LEh
37 .7O.LO6 FAIR HEARINGS (1) Any person who is

e deoartment actionaoori ewed klw an dvers
taken on aa a LIEAP application, benefit status, form or
condition of palument, may request a fair hearing as provided in
I&14-,41#B [Rule XVIII . lRule xvrrrl , 46 -2 -20L, 46.2.202,
45 .2.2O5 throuqh 46.2.2L2 , 46 .2.2A4 and 45.1-2.509A.

(2) remains the same.

AUTH:
IMP:

Sec.
Sec .

MCA
MCA

53-2-201 ,

37 -7L -1"O6 FAIR HEARINGS
di-ssagi-sFi-e+-,+i+h aqqrieved bv an adverse department action
taken on his application, benefit status, form or condit.ion of
services. may request a fair hearing as provided in I&I.HHP
lRufe XVIII , [Rule XVIII] 46.2.201-, 46.2.202, 46.2.205 throuqh

46 .2.2L4 and 46.12.509A.

(1) Any person who is

46 .2 .2L2 .
(2) remains the same.

AI]ITH :

IMP :

Sec .

Sec .

53 -2-20L ,
90-4-20t

MCA
and 90-4-202, MCA

.135 ADULT TER T{ ME FAIR
person
eF aqgrieved brz an adverse department action denrrinq. revoking
or suspendinq a license may request a fair hearing in

1 (1) Any

with l&I4-41,?=*e3 lRule XVI I I . lRuf e xVI I I 1 , 46.2.201 ,

ac cordance
45 .2 .202 ,

46.2.205 throuqh 46.2.2L2, 46.2.214 and 46.12.509A.
(2) remains the same.

AIITH :

IMP :

Sec.
Sec.

2-4-201_, 50-L-202,
52-3-303 and 53-5-303.

s2-3-304 , and s3-5-304, MCA
MCAao -a -227

46.1A.332 FAIM EMPLOYIVIENT AND TRA INING: FAIR HFIAR TNG
PROCEDURE
program or

(1) A recipient participating in any work-refated
activity under FAIM employment and traj-ning,

including on-the-job training and afternative work experience
programs, is entitLed to a fair hearing an+-appe-a-f as provided

XVIII . [Rule XV]II1 , 46.2.2O]. ,in@ lRule
46.2.202, 46.2.205 throuqh 46.2.2L2. 46.2.214 and 46.L2.5O9A

3-2/to/oo MAR Notice No. 37-149



AUTH:
IMP:

Sec .

Sec .

MCA
MCA

MCA
MCA

-399 -

wit.h respect to on-the-job worki-ng conditions.
(2\ Benefits may be continued onlv as provided i-n ARM

46.2.206 pending the fair hearing decision.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-21L, 53-4-501 and 53-4 -613, MCA

repealed are :5. The rufes as proposed t.o be

11.2.201 DEFINITIONS on page
Rules of MonEana .

11-23 of the Administrati-ve

2-4-201-+2+ and 52-1-103++++, MCA
2-4-201+2+ and s2-l--l-03-(+++, MCA

AUTH:
IMP:

Sec .

Sec .

II .2,203 OPPORTI]NITY FOR HEARING on pages 11-23 and 11-24
of Uhe Administrative Rules of Montana.

2 - 4 -201+2+ and 52 -1-103-{+++.
2-4-20L12+ and 52-1-1031-l=+) ,

]L.2.205 NOTICE UPON ADVERSE ACTION on pages 11- 24 of the
Administratsive Rules of Montana.

AUTH: Sec. 2-4-201{+} and 52-1-103-{+++,
IMP: Sec. 2-4-201-{*l and 52-a-a03++1+,

1.1 .2.207 DENIAL OR DTSMT.qSAT, OF I{F:AR TNG on pages 11-24 and
11-25 of the

AUTH:
IMP:

Administrative RuLes of Montana .

Sec. 2-4-201{*l and 52-1-103{+++, MCA
sec. 2-4-201**)- and 52-1-103{+++, MCA

LL.2.209 HEARING OFFICER, POWERS AND DUTIES on page a7-27
of the Administrative Rules of Montana.

AUTH: Sec. 2-4-2OUr+ and 52-1-103{+++,
IMP: Sec. 2-4-201*}} and 52-1-103-{+++,

the Administsrative Rul-es of Moncana.

AUTH: Sec. 2-4-201++ and 52-1-103{+++,
IMP: Sec. 2-4-201** and 52-1-103{+++,

1.1..2.210 ADMINISTRATIVE REVIEW on pages 11-27 and 1-1-28 of

MCA
MCA

MCA
MCA

HEARING PROCEDURE on
Administrative Rufes of Montana .

1-1-.2.21-1- page LL-28 of the

AUTH
IMP:

Sec.
Sec -

2-4-2oa+2+ and s2-1-103{+++, MCA
2-4-201-12+ and 52-1-103{+++, MCA

1.1..2.21-2 PROPOSAI FOR DECISION BY HEAR]NG OFF'ICER on page
1-1-29 of the Administrative Rules of Montana.
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AUTH:
IMP:

Sec .

Sec .

MCA
MCA

2-4-20t121 and
2-4-201+2+ and

52-1-1031+-7+,
s2-1-1031+++,

-L-L -2 .214 NOTTCE OF PROpOS FOR DECISION. FTLING AND
SERVICE OF BRIEFS. AND DIRECTOR REVIEW OF PROPOSA], FOR DECIS]ON
on page 11-30 of t.he Administrative Rul-es of Montana.

2-4-2Ot12+ and 52-1-103++++, MCA
2-4-20L12+ and s2-1-103{+++, MCA

AUTH:
IMP:

Sec .

Sec .

tl .2 .2]-5 trUDICIAIJ REVIEW on
Administrative Rules of Montana -

page 11- 31 of the

11.2.220 AVAILABILITY OF HEARING RECORDS on page 1l--31 of
the Administrati.ve Rules of Montana.

AUTH:
IMP :

Sec .

Sec.

AUTH:
TMP:

Sec .

Sec -

2-4-20t12+ and s2 - 1- 103{+++,
2-4-20L+2+ and s 2 - 1- 10 3-{+++,

2-4-20L+2+ and s2 - 1- 1031+++,
2-4-20t12+ and s2 - 1- 1031+++.

MCA
MCA

MCA
MCA

45.2.2I3 IMPLEMENTATION OF HEARING DECISIONS on page 46-
43 of the Administrative Rules of Montana.

Sec.

7 -L02
AII1IH: Sec .

, MCA
IMP: Sec.

53-2-20t, 53-2-506, 53-4-2]-2, 53-5-113 and 53-

53-2-201, MCA

53-2-201 , 53-5-108 and 53-5-113. MCA
53-5-105. 53-5-1-07, 53-5-111, 53-5-141 and 53-

46.12.409 FAIR HEARING PROCEDURES on page 46-1214 of t.he
Administsratsive Rul-es of Montana.

AUTH:
IMP:

2-201 , tqcA

46.I2.1.268 ADMINISTRATIVE REVIEW AND FAIR HEARING
PROCEDURES on
Admini st rat ive

pages
Rules of

46-:-77L
Montana -

through 45 -1-773 of the

AUTH:
IMP:

l-l-3, MCA

Sec .

Sec.
2-4-201 , 53-2-20L
2-4-20L, 53 -2-20! ,

and 53-5-113, MCA
53-5-101, 53-6-11-1 and 53-5-

6. The proposed rule changes are necessary to consol-idate
and organize the various hearing rules from the department's
predecessor agencies into a single set of rufes governing
hearing procedures in all the adminisEraEj-ve contested cases
heard by the department., and to transfer tshe rules into a single
chapter of ARM Title 37. The departmen!'s goal generafly is to
apply a consistent framework of hearing rules to each program
the department administers, with some revisions and speciaL
exceptions Eo address the speciaf needs of a few programs.
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Proposed new Rul-e I makes it clear Lhat the hearing rules do not
grant a right to hearing, but specify the procedures Ehat apply
when a right to hearing is otherwise grant.ed by rule or law.

Rul-es II through XIV cite for each department program the
administrative rule, Montana sEatute or other 1ega1 authority
thats governs applicable hearing procedures. Because the
existing hearing rufes often do not specify the programs Eo
which t.hey app1y, Rules II through xIV are necessary Eo specify
the hearing rules applicable in each case, Alt.hough current
administrative rules may specify the applicable procedures for
certain cases, t.he various rules are not located together in a
single part of tshe administrative rufes and its may be difficuft
for members of Ehe public to identify the hearing procedures
which apply. Proposed Rules II through XIV address this
inconvenience by bringing together in one subchapter a guide to
the heari-ng rufes for t.he department's various programs.

RuIe VIII lists programs for which hearings are conducEed under
Montana AdministraEive Procedure Act (MAPA) procedures, which do
not contemplate an administrative revj-ew. The depart.ment
considered the alternat.ive of including the listed programs in
RuIe II, which provides for an administrative review as standard
procedure. The department rejected the alt.ernative because its
experience shows that administrative reviews have not been
effective in helping to resolve contested cases Lhat occur in
the programs listed in RuLe VIII. The deparEments does not
intsend that this rule l-imit a hearing officer's discretion tso
order an adminj-strative review in an approprj-ate case.

Proposed new Rules XV through XVIII, when combined with existing
ARM 45 .2.2O1-, 46 .2 .202 , 46 .2.205 Ehrough 46 .2 .2L2 and 46 .2 .2L4,
are necessary to provide a set of generally applicable hearing
procedures for the numerous programs administ.ered by the
department. Certain individual programs are subject !o other
procedural rules set forth in statute, administrative rul-e or
f ederal- regulation. when a right to hearing is specifically
granted by 1aw but no department rule specifies the hearing
procedures, the hearing wj-11- be conducted as specified in Rule
VIII.

Hearings re]ated to ficensure of adu1t. foster care homes
previously were conducted under Titfe 11 procedures similar to
the proposed general hearing rules. A 1995 amendmenE tso 50-5-
101, MCA referred to adult fostser care homes as hea]th care
facilities. Under the proposed ru1es, the hearings would be
conducted under Ehe provisions of Rul-e VIII for health care
facility licensure and enforcement.

Rul-es xV and XVI are necessary to specify the scope of the
department's hearing rules and the hierarchy among varlous
authoriEies Ehat may apply with respect to hearj-ng procedures in
a given case. Hearings are available only when granted by Iaw
or department rufe. Hearings are not avail-able in contract
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disputes, Many department programs are subject to federal
requirements, which may include specific hearing requirements.
and in such cases Ehose requirements apply and control in tshe
event of a conflict wit.h the more general heari-ng rules. There
may be particular hearing ref at.ed provisions in the rules
relating to a particular program, j-n which case such rules will
control in the event. of a conflict with the more general hearing
rul-es. Rules XV and XVI are necessary to make Ehese provisions
clear, raEher than relying so1eIy upon interpretation and
argument in contested cases.

The proposed changes reorganj-ze, with amendments, the rules
cont.ained in current ARM Title 46, chapter 2, subchapE.er 2, into
new Title 37 , chapter 5, subchapters 3 and 5. Proposed
subchapEer 3 cont.ains hearing procedures and proposed subchaptser
5 contains notice requirements. The hearing procedure rules in
subchapter 3 will serve in a broader array of programs so
changes were necessary to permit. the rules Eo function in more
types of cases. Further, the various hearing rules that
currenEly exist for certain medicaid providers (for example, ARtvI
46.2.2Or, et seq., 46.t2.4O9, 46.L2.509A and 45.1-2.1-268) are
consolidated j-nto proposed subchapter 3 and ARM 46.L2.4o9 ar.'d
45.L2.1258 are repealed. The administraEive review and fair
hearing procedures wi"II be identical for aII medicaid providers.
simplifying the existing structure which provides two separate
forms of procedure for different provider groups.

The proposed changes Lo ARM 46.2.201 are necessary to address
t.he additional classes of cases t.haE. wil-I be covered by the
ru1e, such as overpa)ment recoveries, medicaid provider
sanctions, ability to pay det.erminat. ions for state institution
residents, and permanent. inst. j-tut j-onal-ization determinations for
purposes of medicaid real property 1iens. The definitions of
"cfaimant.rr and "provider'r are revised to function with a broader
set of cases. The definitions of ubenefitn and rradverse action"
must be read with the limit.at.ion that proposed ARM Title 37,
chapter 5, subchaptser 3 applies to the program areas specified
in Rules II through XIV. OEherwise, subchapter 3 could be read
j-ncorrecEly to grant. hearing rights in a much broader variety of
cases. The proposed change to subsection (3), rrauthorized
represenEative " , is necessary to alfow deparEment employees such
as social workers to represent claimants. Previously such
employees were in a different. department and could represent a
claj-mant, but after reorganization are prevent.ed by Ehis rule
from doing so. This change resLores the option to have a
department employee represent a claimant.

The department considered the af t.ernaEive of transferring
rul-e unchanged and rejected it in an effort to clearly
t.horoughly define the specialized terms appli-cable to
department's consolidated hearing rules.

the
and
the

The proposed changes to ARM 45.2.202 specify the time within
which a claimant must request a hearing. The general rul-e is
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that the hearing request must be received by the department
wi-thin 90 days after mai]ing of the department,s not.j-ce of the
adverse action. The previous rufe allowed a cfaimant Eo request
a hearing within 90 days. without specifying how the beginning
of t.he period was to be cafculated and without requiring
department receipt. of a hearing request wit.hin that period. The
proposed change provides greater specificity and will help Eo
avoid disputes about whet.her a hearing request. was made in a
timely fashion. Shorter time periods are specj-fied for cerEain
programs. These specific periods are consistenE with current
pracEice or with state or federal reguirements in the programs
named. The proposed rule also adds directions as Eo where E.he
hearing request. must. be mailed or delivered. The proposed rule
specj-f ies the time periods for hearing requests by providers
generally and medical assistance providers in part.icular.

Proposed amendments to subsections (3) (a) through (c) (ii) of ARM
46.2.2O2 are necessary to specify how the rules apply when
medj-caid provj-ders appeal eligibility det.erminat j-ons for
parEicular medicaid recipients and applicants. These amendments
address probl-ems that have commonly occurred when determining
whet.her a provider's hearing request was timely submitted.
Generally, when a medicaid provider appeals an eligibilit.y
determination as a real part.y in interest., it. is subject Eo Ehe
same rules appLicable to the claimant. The proposed rule
specifies certain exceptions, however. A provider has a
responsibility to verify eligibilit.y and, if Ehe provider
receives information suggesting that eligibility has not been
established, the provider must inquire and Eake appropriaEe
action to establish eligibility. Most providers understand Ehis
basic responsibilit.y and t.ake appropriate acEion Eo j-nquire and
to fo11ow up on eligibitity questions. However. some providers
have fail,ed to verj-fy or inquj-re about el-igibility. After the
passage of long periods of time t.he providers have soughts Eo
appeal eligibj-lity determinations, even though they actually
knew or should have known that eligibility was not establ-ished.
Because of the large numbers of providers a medicaid recipient
poEentially may visiL, the department cannot noEify providers of
eligibility detserminations. However, the department. maintains
various aut.omat.ed sysEems which affow providers to inquire and
foll-ow up on eligibilj-ty questions.

whil-e the department. generall-y is not required to notj-fy
providers regarding eligibj-Iity determinations, the proposed
rul-e does require the department to notify a provider of an
eligibility determination if tLre provider has submitt.ed a
written request for notice to tshe appropriate county office.
The proposed rufes are necessary to assure that eligibilitsy
issues are pursued and resolved on a timely basis while
pertinent i-nformation is available. An earfy determinat.ion of
eligibilj.ty will prevent the accrual of large unpaid balances
based upon a mistaken assumption (rather than an actual
determination) that medicaid eligibility exists.
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The proposed changes to ARM 45.2.202, and to the hearing rules
generally, clarj.fy and continue the requirement that in order t.o
recej-ve a hearing, a claimant or provider must be aggrieved by
an adverse department actj-on. It is not sufficient that the
complaining party disagrees with, is dissatisfied wj-th or wishes
t.o contest Ehe determination. The complaining party must. be
granted a righE. to a hearing, and must be aggrieved by an
adverse action of the deparEment. Department resources are not
sufficient to hear all complaint.s and the l-aw does not require
that hearings be granted and scarce resources expended when
t.here is no actual- harm that can be redressed in a department
hearing .

Proposed Rule XIX and the changes to ARM 46.2.203 and 46.2.204
are necessary to specify notice requirements applicable to
certain department. programs and to limit the rufes to Ehe
appropriate programs. The notice provisions contained in
currenE rules ARM 46.2.203 and 46.2.204 were originally int.ended
t.o implement certain federaL requirements. The requirements j-n
those rules were more sEringent for some programs than the law
requires. While some of Ehe reguirements appl-ied to a few of
the programs administered by the former Department of Social and
Rehabil-itation Services, Ehey apply to a smaller proporEion of
programs adminisEered by the departmenE as it is currently
organized. The universal application of t,he not.ice rufes t.o
alf programs administered by the department resul-ted in
unnecessary expenditure of scarce resources in programs not
required by law to have sEringent notice procedures. Moreover,
the notice requirements applicable to parEicular programs are
specified in t.he particular rules related Eo each program. The
proposed notice rules have been separated from the proposed
hearing procedure rules and their more fimit.ed applicability has
been speclfied to avoid confusion. Since Ehese rufes do have
some general applicability within a number of programs, the
requirements have been pared down to those requirements more
generally applicable to all- covered programs, buE the rule
specifies that specific notice requirements applicable to each
particular program must be followed.

The proposed changes to ARM 46.2.204 are necessary t.o updaEe
terminology Eo reflect changes in Ehe oEher proposed ru1es. The
department is proposj-ng el-imination of the special time line for
notifying an applicant of a denial of benefit.s. The department
considered retaining t.he speciaL provision and rejected it in
consideration of consistency and uniformity throughout its
procedures. If adopted as proposed, amended ARM 45.2.204 r^rould
require noL.ice of denial of benefits and other adverse acEions
to be adequate and timely as provided in subsection (1) of this
rufe.

Subsection (5) would clarify the standards for adequacy of
not.ices of adverse department. action. The department proposes
thats good fait.h errors and omissions should not be the basis for
declaring a notice inadequate so long as the notice is in
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substanEial- comp]j-ance rrith due process requirement.s. The
depart.ment considered options that woufd have made the notice
requirements more stringent or more lenient. It decided to
reject these opt.ions based on iE.s experience with challenges to
its notices in past. cases. The department be]ieves that. the
proposed ruLe is balanced and t.hat it is desirabfe t.o l-eave the
matt.er largely to the discretion of the hearing officer. The
proposed rule would aflow case-by-case applicat.ion of due
process principles to the unique facEs of each dispute.

The department is proposing new subsection (7) to cfarify Lhat
advance not.ice of adverse actj-on j.s not necessary in cases
involving deEerminations of medical necessity for Medicaid. The
department did not consider an alternat.ive because ARM 46.f2.306
afl-ows deEerminaEions of medj-caL necessity after services have
been provided. The urgency of medical services may preclude
sufficient time for the department to make a prior determination
of medicaf necessity. Therefore, the department bel-j-eves it is
desirable to make t.he ruLe as clear as poss j-b1e so that medical
service provj-ders can make informed treatment decj-sions.

The proposed changes to ARM 46.2.205 expand the list of grounds
upon which a hearing request may be dismissed. The department
bel-ieves that the additionaf grounds are avaifable under the
current rufes and general 1aw, but hearing officers have been
reluctant to dismj-ss a hearing without express authoriEy in
departmenE ru1es. The additions address several grounds
explicit in other hearing ruIes. For example, dismissal may be
granted when t.he action is not adverse, the claimant or provider
is noE aggrieved by the actj-on, or the action was taken by a
person or entity other than the department. Also, a hearing may
be dismissed when the action complained of does not entiEl-e the
person or entity Eo relief, including relief that the hearing
officer is authorized to grant. other grounds for dj-smissal may
be present in the specific Iaw applicable to the case or in the
law generally, and Ehe rule aut.horizes hearj-ng officers to granE
dismissal of appropriat.e cases.

Proposed subsection (2) specj-fica11y authorizes the hearing
officer to dismiss a case when the claimant. or provider fails to
respond to or comply with an order of the hearing officer to
j-nf orm the hearing officer whether t.he parE.y wishes Eo proceed
further. This provision is necessary to address cases in which
a party does not respond to inguiries and the department is
forced to needlessly prepare for and appear at a hearing ats
which the aggrieved party does not appear and does not. wish tso
pursue. The proposed rule contains a provision allowing
reinstatement of the hearing right for good cause, to address
cases in which the aggrieved party had a good reason for the
failure to respond or comply.

The proposed changes to ARM 46.2.206 are necessary to limit the
continuation of benefits to programs when it is required by
federal 1aw. The proposed changes are also necessary to specify
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t.he circumst.ances in which cont.inuation of benefits are
avail-able. Continuation of benefits is available only to the
extent that. the benefits have already been granted, and not t.o
obtain an addit j-onal grant of benef it.s. ContinuaEion of
benefits would not be availabLe j-f t.he benefits would pose a
risk of harm to Lhe cl-aimant or another person. For exampfe,
the continued benefit's rule would noE prevent or delay transfer
of a resident from a state facility because the resident. is
endangering other residenEs of Ehe facility.

The department considered and rejected the option of
t.ransferring the rule unchanged. In its current form, ARM
45.2.205 does not address the special rule for food stamp
applicants, and ot.her specific provisions of federal Iaw. The
proposed amendmenEs address those issues. The departsmenE did
not consider other options because the amended provj-sions
restate federal law.

The proposed changes Eo ARM 46.2.207 are necessary Eo address
several issues that occur in pract.ice before Ehe depart.ment's
hearing offj-cers. The proposed changes would aflow Ehe hearing
officer to require a prehearing conference in aid of the orderly
and efficient conduct of a hearing, regardless of whether the
parties request or consent. to a conference. The proposed
amendment would alfow the hearing officer to grant a continuance
for good cause shown or by consent of the parEies. The proposed
rule alfows either party to obtaj-n a continuance for good cause.
The proposed rule also recognizes Montana case law in providing
for summary judgment in the manner provided in Rule 55, MonLana
Rules of CiviI Procedure (M.R.Ci.v.P.). The proposed rule
expressly authorizes the hearing officer to require the parties
t.o comply with reasonable and appropriate orders Eo assure
orderl-y discovery, prehearing and hearing procedures or to avoid
unnecessary proceedings and expense. For example, the hearing
officer may require a party to inform the hearing officer
whether the party wishes to go forward wit.h a hearing. The
proposed rules provide a framework for the efficient disposiEion
of motions in afl provider cases and in claimant cases as
required by tshe hearing officer. This rule fil,l-s a void in Lhe
currenE ru1es. which are sil-ent on the handling of mot.ions. Afl,
of the changes t.o ARM 45.2.207 are necessary to all-ow the
hearing officer to conducE Lhe prehearing and hearing process in
an orderly and efficienE manner and Eo avoid undue delays, moot
proceedings or unnecessary expenses.

The departsment considered other options for orderly
administ.rat. ion of the hearing process and chose to model Lhe
proposed amendments on the M.R.Civ.P. The department determined
that other options were less desirable because M.R.Civ.P. are
tshe judicial standard procedures familiar to attorneys and
litigants throughout the state.

The proposed changes to ARM 46.2.208 are necessary to specify
when administrative review is available and to make the rufe
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appl-icable to provider cases as well as claimant cases. The
proposed changes address cases in which the cfaimant. or provider
does not appear at the time scheduLed for a conference. To
permit tshe case to move forward, the department must have a
means t.o decide the case wit.hout a conference afEer reasonabfe
efforts have been made to allow the provj-der or claimant to
appear. The provisions regarding informal reconsj-derat ion are
deleted because they appear in a separate ruIe, ARM 37.5.319.

Proposed RuIe XVIII specifies an informaf reconsj-derat ion
process thaE appfies only in cert.ain specified classes of cases
in lieu of or in addition to administrative review and fair
hearing. Informal recons ideraE. ion is avaj-l-abl-e only as
specified in department ru1e. Generally, it is avail-abl-e when
no hearing is avail-abf e. although it is available at an early
stage of certain classes of cases when Ehe deparEment takes a
certain acEion and a fuI1 hearing will be available at a later
Eime. The proposed rul-e changes are necessary to specify what
an informal reconsi-derat ion entails. Current rules refer to
informal reconsiderat ion, but do not speci-fy how the process
will- be conduct.ed.

The department considered the al-ternative of transferring the
rule unchanged, but rejected it in an effort t.o cfearly and
thoroughly describe Ehe administrative review procedures.

The proposed changes to ARM 45.2.209 are necessary to specify
Ehe place of hearing and to make the rule function for providers
as wel-l- as claimants. The proposed changes to ARM 46.2.2L0 al]d
ARM 45.2.214 are necessary to reword the rules for clarity and
Eo organize the subject matter in a more logj-ca1 fashion. The
proposed changes to ARM 45.2.21-2 are necessary t.o make the rufe
consistent. with 2-4-702, MCA. Subsections (2), (3) and (4) are
de1eted because Lhey address matters controlled by the Montana
Administrative Procedure Act. Current ARM 45.2.21-3 is repealed
because it unnecessarily repeats or summarizes the provisions of
statute or ot.her department rules.

The department considered an option that woufd have affowed the
department to designate the pface provider grievances woul-d be
heard. The depart.ment deL.ermined that the opE.ion woufd have
unnecessarily complicated the hearing process. The proposed
amendment would designate Helena as Ehe venue for all provider
hearings. The proposed provision allowing telephone hearings
should alleviate inconvenience to providers thaE designating a
single venue may cause. The department also considered an
opEion t.hat wouLd have aLLowed Ehe parties to pet.it.ion the
Hearing Officer for a change of the venue. The department
rejected the option because it. would have introduced unnecessary
delay and complication int.o the hearing procedure. The
department believes that the simple provision allowing telephone
hearings wj-lI accomplish t.he same purpose with fewer delays.

The proposed changes to ARM 46.2.2L]- are necessary to specify
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the cases in which appeals are heard by the board of publ j.c
assistance and those in which the department director hears the
appeal, The inE.ent. of the rule is to preserve the current
division of cases between the board and t.he director. The rul-e
specifies the procedures applicable j-n an appeal to the board or
to the director.

The deparEment did not consider alt.ernatives
amendments because state faw governs functions

to
of

the
the

proposed
board.

The proposed incfusion of current ARM 46.1-2.509A will
incorporate into subchapter 3 a single form of procedure for al-I
medicaj-d providers. This rule adopts the form of procedure
currently applicable to hospitals, nursing facilities and
certain other provider E)4)es. It requires a provider Lo request
and exhaust the administrative review process Ehrough the
department division before requestj-ng a fair hearing. The
proposed changes to ARM 45.12.509A revise the rule tso function
for medicaid providers generalJ.y and to update the rule to
reflect. current department organizaEional structure. The bul-k
of subsection (4) is proposed for de]etion because board appeal
procedures are already addressed in aRu 46.2.2l.j. .

The deparEment did noL consider an alternative. because Ehe
amendments were noE intended to creaEe new rights or
obligations. The amendments are intended Eo unify and simplify
hearing procedures and Eo eliminat.e duplication.

The proposed changes to ARM 1l-.11.113, 11.12.110, LL.14.1L4,
11.15.1_39, 11.18.121. l-1.19.109, L5.24.l08, :-6.24.a09,
16.25.104. 15.30.301, 76.32.9t7, ]-6.35.104, 37.2.720, 37.8.1-26,
37 .30.2570, 37 .34.225, 37 .34.335, 37 .34.9]-9 , 37 .34.23L3 ,

37.41 .709, 37.50.305, 37.50.315. 37.50.525, 37.70.L06,
37.71-.106, 37.95.a25, 37.100.135, 46.L2.2L6, 45.]-2.307,
46 .L2.3tO, 46.L2.408, 45 .L2.509, 46 .12.5L3, 46 .L2.556,
46 .1-2.558, 46.].2.559F, 45 .L2.1221-, 46 .L2.:-232, 46 .12.L260,
46 .L2.t4a3 , 46.t2.L9L9, 46.]-2.3003, 46 .72.3223, 46 .L2.3227 ,
46.L2.340L, 46.L2.48L5, 46.12.4824, 46.]-2.50]-4, 46.l-8.332 and
45.20.!23 are necessary to reword the rules for clarity. limit
hearings to cases in which the specified party is aggrieved by
an adverse depart.ment action, specify the cases in which an
informal reconsideration rather Ehan a contested case hearing is
available. and revise internaf citations to hearing and notice
rules Eo conform with the proposed changes to, repeal of and/or
renumbering of the hearing procedure rules.

The proposed repeal of ARM Ll .2.20L, LL.2.203, 1-L.2.2O5,
1-L.2.2O7, ]-t.2.209, 71 .2.2]-0, la.2.2LL, tL.2.2L2, LL.2.2L4,
!!.2.215, ll .2.220, 46.1-2.4o9 and 46.12.].268 is necessary
because they will be replaced by proposed Title 37. chaptser 5.
subchapter 3, which wj.11 apply to the same programs.

7. Interested persons may submit their data,
arguments eiE.her oraIly or in writing at the hearing.

vlews or
written
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dat.a, views or arguments may also be submitted to Dawn Sl-iva,
Office of Legal Affairs, Depart.ment. of Public Heal-th and Human
Services, P.O. Box 4210, He1ena, MT 59504 -42L0, no later than
5:00 p.m. on March 9, 2000. DaEa, views or arguments may also
be submitted by facsimj-1e (405) 444-1,970 or by electronic mail
via t.he IntserneE to dphhslegal@state . mt . us . The DepartmenE al-so
maintains lists of persons interested in receiving notice of
administratsive rule changes. These l-ists are compiled according
to subjects or programs of interest. For placement. on t.he
mailing lj-sts, please write tshe person aE the address above.

8. The Office of Legal Affairs, Department of Publ-j-c
Health and Human Services has been designated to preside over
and conducE Ehe hearing.

Rufe Rev]. ewer Director. Publ-i
Human Services

Health and

Certified t.o the Secretary of State ,fanuary 31, 2000.
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BEFORE THE DEPARTMENT OF PUBLIC
HEAI.,,TH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In t.he maEter of t.he adopt.ion
of new rul-es I, II and III
pertaining to guardianship
servi ce s NO PUBLIC HEARING

CONTEMPI,ATED

TO: Afl Interested Persons

1. On March 11, 2000, the Department. of Pubfic Heal-th and
Human Services proposes to adopt E.he above-stat.ed rules.

The DeparLment of Pub]ic Heal-th and Human Services wil-l-
make reasonable accommodations for persons with disabilities who
need an alEernative accessible formaE of this noE.ice. If you
request an accommodation, contact the department no 1at.er than
5:00 p.m. on March 9, 2000, to advise us of the nature of the
accommodation t.hat. you need. Pfease contact Dawn 51iva, Of fj-ce
of Legal Affaj-rs, Department of Public Hea]th and Human
Servj-ces, P.O. Box 4210, Helena, MT 59604-42a0; telephone
(4061 444-5522; FAX (406) 444-797 0; Email dphhs 1ega1@staLe . mt . us .

2. The rules
folfows:

NOTICE OF PROPOSED
ADOPTION

proposed to be adopEed provide ASas

TRULE II GUARDIANS IP AND HOMF: APPROVAT, (1) The
prospect.ive guardian and the home of the prospective guardian
must meet the yout.h foster home requirements contained in ARM
37 .97 .1001 through 3'7 .97.1019.

(2) The child for whom guardianship is being considered
musL have resided wit.h che prospective grrardian for a minimum of
6 months.

(3) A written assessment of the prospective guardian and
home of t.he prospectsive guardian shafl be completed. The
assessment must incl-ude a determination that t.he prospective
guardj-an and home of the prospective guardian meet the
requirements of thi-s rule. The assessment must. demonstrate the
appropriateness of the proposed guardian to become the l-egal
custodian for a specifj-c chil-d. FacEors to be considered in
determining the appropriateness of the proposed guardian include
the proposed guardian's acceptance of the child's cuft.ural,
racj-al and religious heritage; knowledge of the child's history,
including placement and loss history and the potential effect. on
Ehe child's development and future funct j-oning; undersEanding
and acceptance of the continued rol-e of the child's birth
family; undersE.anding and acceptance of the powers and duties of
a g"uardian; and the desire of prospective g"uardian to become the
child' s guardian .

AUIIH : Sec .

IMP: Sec.
a] -?-11n?

3-2/Lo/oo

41-3 -42a
MCA

MCA
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IRULE I I I STATE SUBSIDIZED GUARD IANSHI P (1) A chil-d is
eligible to have state subsidized guardianship pa)rments made on
the child's behalf if the chiLd has been adjudicat.ed a youth in
need of care pursuant to Titfe 41, chapter 3, part 4, MCA.

(2) Subsidized guardianship payments may be made to the
guardian of an eligible chifd when:

(a) the child meets E.he guardianship crit.eria found in 41-
3 -421, MCA;

(b) the prospective guardian and guardian's home meet the
requirements of [Rufe I] ;(c) the court has issued a decree of guardianship;

(d) an agreement descrj-bing Ehe terms and condit.ions of
t.he guardianship subsidy has been negotiaEed by the department
with the prospect.ive guardian; and

(e) the prospective guardian and the department have
signed an agreemenE describing t.he negoEiated terms and
conditions of the subsidy prior to the issuance of t.he
guardianship decree.

(3) Monthly pa)rments and medicaf coverage as provided
under Montana medicaid programs may be provided under a
subsidized guardianship agreements. A child in a subsidized
guardianship arrangement is not eligible for the foster care
support services as provided for j-n ARM 37.50.501 through
37 .50.525.

(4) The monthfy payment must not exceed the family fosEer
care maintenance palrment. for which the child is eligible at. the
Eime the guardianship is established.

(5) The subsidized guardianship agreement may be
renegotj-ated at the requesL. of either the guardian or the
department .

(5) The subsidized guardianship agreemenE may be
terminated if requested by or agreed to by the guardian.

(7) The subsidized guardianship agreement shal1 be
terminated if the guardianship is revoked by the court or if Ehe
department determines that the subsidy j-s nots bej-ng used to
support tshe chiId.

AUTH: Sec. 41-3 -1103, MCA
IMP: Sec.41-3-421, MCA

IRULE lIIl FEDERALLY SUBSIDIZED GUARDIANSHIP (1) Under
a child welfare demonstration project ar^rarded by the federaf
department of healt.h and human services, the depart.ment is
aut.horized to utilize federal funds to pay guardianship subsidy
on behalf of children who meet the requirements established
under the terms and conditions of the demonstration project.
The terms and condiEions contracL between the federal department
of heaLth and human services and the department. is hereby
adopted and incorporated by reference. Copies of the contract
may be obtained on the department's web site at
http: //www.dphhs. state.mt..us or from the Depart.ment. of Public
Health and Human Services, Child and Family Services Division,
1400 Broadway, P.O. Box 8005, Helena, MT 59520-8005.
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AUTH:
IMP:

, MCA
MCA

(2) Federally subsidized guardianship payments may be made
Eo the guardian of an eligible chj-ld when:

(a) the requirement.s established under the demonst.rat.ion
project terms and conditions and the requirements of [Ru1e
II(2) (b) through Rule II(7)l are met..

(3) Children who meet the eligibilit.y requirements
establ-ished under the demonstration project will be randomly
assigned to a service group or a control group.

(4) Only children assigned to Ehe service group will be
eligible to receive federally subsidized guardianship pa)rments.

(5) The departsment must make an annual visit. to the home
of each child receiving a federally subsidized guardianship.

Sec. 41-3-1103
Sec. 41-3-421

3. In the 1999 legislative session, the legislature
passed House Bill 180, codified aE 41-3-421 and 41-3-1103, MCA.
These st.atutes allow the department or the chifd's guardian ad
litem to petition for appointment of a guardian for a youth
found t.o be a youth in need of care. provide for the revocaLion
of giuardianships, and clarify the authority of t.he department Co
provide financial subsidies for guardianships meet.ing department.
criteria.

Sect.ion 41-3-1103, MCA, specificalfy st.ates that "the department
may provide a subsidy for a guardianship of a chifd who is in
the departmenE's legal- custody if the guardianship has been
approved by the department pursuant. Lo 4l-3-42!, MCA. and j-n
accordance wiEh eligibili,Ey criEeria established by departmenE
ruf e'r .

The depart.ment believes Ehat there will not be added cost as a
result of these ruIes. Some cost savings are antj-cipated. The
chifdren for whom subsidized guardianship is provided woufd be
receiving monthly fosLer care maint.enance palrments in the
absence of subsidj-zed guardianship payments, and some of t.he
chil-dren would also be receiving other foster care supporE
services. The subsidized guardianship payments wifl be l-ess
than the foster care maintenance payment which would otherwise
be made on behal-f of the child. Equivalent support. servj-ces, in
addit.ion to the guardianship payment, wi-lI not be part of the
subsidized guardianship benefit.
Proposed Rule I is necessary to assess the prospective guardian
and the home of tshe prospective guardian. In order for the
department to confidently consent to the appointmenE of a
guardian for a child, which is required by 4r-3-42L, McA, prior
t.o the appointment of such guardian, the department must have
objective criteria on which to determine that the guardianship
is in t.he best interests of the chil-d.

The assessment is intended to determine if the
willing and capable of providing a safe and

guardian is
appropriat e
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environment for t.he chi,l-d until the chiLd becomes an adult..
Section 47-3-42r(2) (f) , MCA, requires that ,'the child has lived
with the potential guardian in a family setting and E.hat. the
potential guardian is committed to providing a long-term
rel-ationship with t.he child',. The departments has determined
that a placement of at least six months is necessary to
determine thaE the prospective guardian is committ.ed to a long-
term relaE.ionship. A thorough assessment of a guardianship home
as provided for by this rul-e is necessary to optimize the future
welf being of a chiId.

The department considered the option of requiring no assessment
buE deEermined that option to be inappropriate. Failure on Ehe
depart.ment.'s part Eo conduct an assessmenE of a prospective
guardian and home of a prospective guardian could resul-t in harm
to a chi1d. Conducting an assessment. is necessary to ensure the
child' s saf ety and wef l- be j-ng.

The deparEment considered t.he option of adopting new rules to
establish guardianshi-p home requirements, but elected instead tso
use the existing rules on yout.h fost.er home requirements vj-a
cross reference to avoid unnecessary duplication. The
department deEermined LhaE requiring compliance wit.h the youEh
foster care rules would provide a reasonable basis for assessing
the appropriaEeness of the prospective guardian and home of Ehe
prospective guardian. The youth foster care rules have
previously been determined by the deparEmenE to be necessary Eo
ensure that the needs of a child will be appropriately met. The
department has an obligation to ensure, as much as possible,
that a prospective guardian is able to provide safe, stabl-e long
term envi-ronment for a chifd.

The department. considered t.he option of not. requiring a written
assessmenL but determined this to be inappropriate. A wriEten
assessment provj.des documentation of the steps taken by the
depart.ment to assure the safety of Ehe chi-Id and t.he
appropriateness of the home. A writt.en assessment is necessary
to document the factors considered in the assessment in a format
that can be provided to relevant. parties, such as the court, the
child's guardian ad l-item, the prospective guardian, et.c.

Proposed RuLe II is necessary to meet 41-3-11-03, MCA, which
specifically states t.hat eligibiliEy criteria for a guardianship
subsidy is to be established by department rule. The proposed
rule references aIl of Ehe specific eligibility requiremenEs as
provided in 4l-3-421, MCA, and provides t.he framework for the
deparEment to operationalize the subsidized guardianship
program. Proposed Rule II provides information to prospective
guardians regarding the financial and medical assistance that
may be provided under subsidized guardianship.

The state subsidized guardianship program, as proposed to the
1999 legj-slature, was intended t.o mirror the subsidized adopt.ion
program as much as possible. The monthly financial payment made
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under the subsidized adoption program can not exceed the monthly
maint.enance pa)rment for which the child woul-d be eligible in a
youEh foster home. Wit.hin the allowable limitat.ions as
det.ermined by the department, the amount of f inancj-al assistance
and incl-usion of medical coverage provided under the subsidized
adoption program are negotiaEed with t.he prospecEive adoptive
family based on t.he needs of the child. The amount of the
financial assi.stance provided and the provision of Medicaid
coverage are determined based on the indivj-dua1 needs of an
eligible child, the family's abilj-ty to meet the chj-l-d's needs
and Ehe family's expressed need to receive a subsidy in order to
adopt the child. The guardianship subsidies will be negot.iated
in thj-s same way, based on these same parameters. Proposed Rule
rI is modeled after the subsidized adoption program ruIe.

Proposed Rul-e III is necessary because the federally subsidized
guardianship program, although adminj-stered by the department,
must meet the requj-rements contained in the terms and condit.j-ons
contract with the federal Depart.ment of Health and Human
Services. The eligibj-1ity of a chlfd Lo receive federally
subsidized guardi-anship is determined both by the terms and
condiEions contract with the federal Department of Health and
Human Services and 41--3-42L and 41-3-11-03, MCA. The provision
of the federally subsidized guardianship payments wil-l- be made
by the department and should be made following the same process
as the staEe subsidized guardianship pa)rments. The department
determined that a specific rule which reflects that there are
different requirernents depending on the funding source for t.he
subsidy was necessary.

There are some part.icularly notable differences between Ehe
state subsidized guardianship program and the federally
subsidized guardianship program. The two most significant
differences are the numbers of children who are eligible and the
service and contro] groups .

Under the state subsidized guardianship program there are no
establ-ished limits on t.he number of eIj-gibIe children on whose
behalf subsidj-zed guardianship paymenEs may be made. Under the
federally subsidized guardianship program, the number of
otherwise eligible children is fimited to the number approved in
the terms and condiEions.

Under the federall,y subsidized guardj-anship program, ot.herhrise
eligible children will be randomly assigned to either a service
or a control- group. Children in the service group may have
federally subsidized guardianship pa)rments made on Lheir behalf.
Chifdren in the control group may not have federally subsidized
guardianship paymenEs made on their behalf. Children in the
control group will remain eligible for aII foster care services
for which they are otherwise e1igib1e, including monthly fosler
care maintenance pa)rments. Children in the controf group are
not precluded from having a guardianship established. However,
t.he guardianship will not be subsidized.
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The federally subsj-dized guardianship program is available to
e1j-gib1e children because the depart.ment applied for and was
approved by the federa] Department. of Health and Human Servj-ces
to inj-tiate a chiLd weLfare demonstration project. There are
specific requj-rements of alI chil-d welfare demonstration
projects including the requirement to have service and controf
groups. The specific requj-rements E.o which the department has
agreed to are det.ailed in the terms and condit.ions contracL with
Heal-th and Human Services. The department. has elecE.ed tso adopt
and incorporate this document. by reference.

4. Interest.ed persons may submit their data, views or
arguments concerning the proposed action in writing Eo Kathy
Munson, Office of ]-.,egal- Affairs, Department of Publ-ic Heal-Eh and
Human Serqj-ces, P.O. Box 20295L, Hefena, M'l 59520-2951, no later
than 5:00 p.m. on March 9, 2000. Data, views or arguments may
also be submitted by facsimile (405) 444-1970 or by electronic
mail via the Internet to dphhslegaf@staEe . mE . us . The Department
also maintains lists of persons j-nterested in receiving noEice
of administratsive rule changes. These fists are compil-ed
according to subjects or programs of inEeresE. For pfacemenE on
the mailing 1isE, please write Ehe person at the address above.

5. If a person who is direct.ly affected by the proposed
action wishes Eo express data, views and arguments ora]Iy or in
writing aE a public hearj-ng, that person must make a written
request for a public hearing and submits such reguest, along with
any written comment.s to Dawn S1iva, office of Legal Affaj-rs,
Department of Public Health and Human Services, P.O. Box 4210,
Helena, MT 59604-4210, no lat.er E.han 5:00 p.m. on March 9, 2000.

5. If the Department. of Public Health and Human Services
receives requests for a public hearing on the proposed acEion
from either a0% or 25, whichever is 1ess, of those who are
directsly affected by the proposed act.ion. from Ehe
Administrative Rule Revj-ew Committee of the legislaEure, from a
governmencal agency or subdivision, or from an association
having no less than 25 members who are direct.ly affected, a
hearJ-ng will be held at. a lat.er date and a notice of the hearing
wilf be published in the Montana Administ.rative Register. Ten
percent of those directly affected has been determined to be l-5
based on Ehe 150 guardian-families affected by rules covering
guardianship services.

Rule Reviewer Director, Publ
Human Services

Certified to the secretary of State ,January 31, 2000.

1C alt.h and
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AUTH:
IMP:

BEFORE THE DEPARTMENT OF PUBLIC
HEA].,,TH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In the matt.er of the adoption
of rules I through XXIX
pertaining to the chiLdren, s
health insurance program
(CHI P )

2. The rules
folfows:

as proposed to be adopted provide

NOTICE OF PUBLIC HEARING
ON PROPOSED ADOPTION

as

TO: A11 Interested Persons

1. On March 2, 2000, at 3:00 p.m., a public hearing will
be held in the auditorium of the Department of publ-ic Heafth and
Human Services Building, 111 N. Sanders, Hel-ena, Montana to
consider the proposed adoption of the above-stated ru1es.

The Department of Public Health and Human Services wilf
make reasonabfe accommodations for persons with disabil-ities who
wish to participat.e in tshis public hearj-ng or need an
alEernative accessible format. of this notice. If you requesL an
accommodation, contact the Department no later than 5:00 p.m. on
February 25, 2000, to advise us of the nature of the
accommodation thaE you need. Please contact Dawn Sfiva, Office
of L.,ega1 Affairs, Department of Public Health and Human
Services, P.O. Box 4270, Helena, MT 59504-42]-0 i tel-ephone
(406) 444-5622; FAX (406) 444-1-970.

[RU]-,E I] CHI]-,,DREN'S HEA].,TH INSURANCE PROGRAM (CHIP) (1)
The rufes in this subchapter implement the children's health
insurance program (CHIP) . This program is joint.ly funded by the
federal and state government. The purpose of the program is Eo
provide heafth care to uninsured children of fow income fami1ies
who are not el-igibLe for the MonEana medicaid program.

Sec. 53 -4-1004 and 53-4-1009 , MCA
Sec.53-4-1003 53-4-1004 and 53- 1009 MCA

TRULE I I I DEFTNTTIONS As used in this subchapter, unless
expressfy provided otherwise, the foll-owing def initi-ons apply:

(1) rrAdvanced practice registered nurse (APRN) " means a
registered professional- nurse who has compfeted educational
requirements related to Lhe nurse's specific practice role, in
addition to basic nursing education, as specified by the board
of nursing pursuant to 37-8-202 (5) (a) , MCA.

(21 'rApplicantn or 'child" means a person under the age of
19 years and who is the applicant for CHIP services.

(3) rrBenefits* means the services the chifd is eligible
for as outfined in this subchapter. A11 benefits with the
exception of dental- and eyeglass servj-ces, are provided to the
child through the insurer.
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(4) "Beneficiaryrr means a child who is eligible to receive
CHIP benefits as determj-ned by the department under this
subchapter. A child is nots a beneficiary pending issuance of a
hearing decision or during any perj-od a hearj-ng officer
determines the chil-d was not eligible for CHIP benefits.

(5) "Benefit year" means Ehe period from Oct.ober 1st
through September 3Oth of a calendar year. If a chil-d is
enrolled after October 1st., the benefit year is the period from
the date of enrollment through September 30th of Ehe ca]endar
year .

(5) ,,Children's health insurance program (CHIP), means the
children's health insurance program described in this subchapter
and administ.ered by the department. under Title XXI of the Social
security Act .

(71 ',Earned income', means income of any kj-nd received from
employment. self-employment activity, profession, vocation or
pasEime and includes wages, salaries, t.ips, commissions,
profits, farm income and honoraria.

(8) "Emergency medicaf condition" means a medical
condiEion manifesE.ing itself by acut.e sympt.oms of sufficient
severity, including severe pain, such that a prudent la14>erson,
wit.h an average knowledge of health and medicine, could
reasonably expect t.he absence of j-mmediate medicaf attention to
result in any of the following:

(a) serious jeopardy to the heafth of the individual or,
in the case of a pregnant woman, che heal-t.h of the woman or her
unborn chifd;

(b) serious impairment. of bodily function; or
(c) serj-ous dysfunct.ion of any bodily organ or part.
(9) rrEyeglasses" means corrective lens and/or frames

prescribed by an opht.halmologist. or by an optometrist to aid and
improve vision.

(10) 'Famj-Iy' means a group of Ewo or more persons relat.ed
by birEh, marriage or adoption who live together. Family
members must be children and parents. Grandparents, aunts,
uncles. cousins and other relatives are not considered to be
family members for purposes of this subchapt.er. Family members
are considered to lj-ve together even Ehough a family member may
reside Eemporarify in a residenEial treatment setting. For
purposes of thj-s subchapter, a self-declared emancj-pated minor
living alone shal-l be considered a family.

(11) I'Federal poverty level- (ppl,) " means the poverty
guidelines for the conEiguous 48 states and tshe DistricE of
Columbia most recently published in the Federal Register as of
the end of the month immediately preceding the month in which an
application is submitted.

(L2') "Guardian" means the custodiaL parent or other person
granted legal cust.ody of a child by court order, judgmenE or
decree .

(13) "IncarceraLed" or "inmate of a public institutsion"
means a child living in a facility whi.ch would be termed a
public institution under medicaid regulations aE 42 CFR
435.1009.

(14) "Inslitution for mental- disease (IMD)' means a
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facilitsy which would be t.ermed an inst.it.ute for mental disease
under medicaid regulations at 42 CFR 435.1009.

(15) I'Insurer" means an authorized insurer, health service
corporaEion or health maintenance organization (HMO) with a
valid cert.ificate of authority issued by t.he MonE.ana
commissioner of insurance to transact business in the sEate of
Montana.

(15) "Medicaid screening" means a det.ermj-nat. j-on by the
department of a child's poEential eligibility to receive
medicaid benefits applying the criteria set forth j-n ARM Titl-e
46, chapter 1-2 and certain medicaid rul-es which disregard
i-ncome .

(17) "MedicaLly necessary'r or "medicaf1y necessary covered
servicesrr means services and supplies which are necessary and
appropriate for Ehe diagnosis, prevention or treatment of
physical or mental conditions as described in t.his subchapter
and thaE are not provided only as a convenj.ence. The medicaid
program definition of medically necessary services in ARM
46.L2.l-02 does not. apply to this subchapter.

(18) "Mid-1eve1 practitioner" is defined at ARM
45 .L2.20LL.

(19) "Montana resident" means a U.s. citizen or qualified
alien who decl-ares himself to be living in the state of Mont.ana,
including migrant. and oLher seasonaf workers.

(20) "Physician's assistant (PA) " or "physician
assistant-certified" means a member of a healt.h care team,
approved by the board of medical examiners. who provides medical
services thaE may include examination, diagnosis. prescr.iption
of medications, and treaEment, as approved by the board of
medical examiners, under the supervi-sion of a licensed
physician.

(21), I'Premium" means the amounE of money Ehe departmenE
pays month1y to an j.nsurer for the provision of covered benefiEs
to each child. The premium is paid whether or not the enrolfee
received covered benefits during the month for which Ehe premium
is intended. A11 benefit.s outlined in this subchapter, except
eyeglass and dental services, are paid by the department tshrough
t.hi s premium ,

(22\ "Qualified a1ien" means a person residing 1ega1Iy in
the United Stat.es, as defined by federal immigration laws and
regulations and in ARM 45.18.140.

123) I'Stat.e employee" means a person, including the CHIP
child, employed on a permanent basis by the state of Montana.

(24) "TotaL f amiJ.y income" means earned and unearned
income when appropriate. Regular, continuing and intermj-ttent
sources of income will be annualized for purposes of determining
the annual income 1eveI.

(a) Total family income does noE include:
(i) earned income of children in the household, unless

they are of school age and are not attending school or are
emancipated minors ;(ii) money received as assets drawn down such as
withdrawals from a bank or the sale of a house or a car;

(iii) qifts, 1oans, one-time insurance palments, except as
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beneficiary of a life insurance policy, or compensation for
injury; or

(iv) per capita income to enrol-Ied members of Native
Ameri-can t.ribes.

(25\ "Unearned income" means income of any kind which is
not earned under this subchapter and incl-udes interest,
dividends. dist.ribuE.ions from trusts or estat.es. social securj-E.y
benefj-ts, veEeran's benefits or palments, workers' compensation,
unemploymenE compensation benefits and does noE include per
capita income to enroll-ed members of Native American tribes. or
income excl-uded under federal medicaid regulat.ions.

AUTH:
IMP : Sec.

53-4-1009
53-4-1003

MCA
MCA

determined by
eligible for
CHIP if:

(a) Ehe
(b) the

(1)
the department. to be

medicaid are eligj-b1e

Children who have not been
eligible for or potent.ially
for covered services under

chifd is under 19 years of age;
family of which the child is a member has a

family income, without regard to other family resources,
below 150? of the most recently published federal povert.y

toEal
at or
fevef

(FPL) ;(c) the child is a Montana resident;
(d) the child is a U.S. citizen or qualified alien as

defined under federal statute;
(e) the child does not have or has not had crediEable

health insurance coverage as defined in 42 UsC 30099(c) during
the 3 months prior Eo application for CHIP. This 3 month
waiting period sha1l noE. apply if the guardian providing the
insurance :

(i) dies;
(ii) is fired or Iaid off;
(iii) can no longer work due to a di.sability;
(iv) has a lapse in insurance coverage due to new

employment; or
(v) has an employer who does noE offer dependent coverage.
(2) For purposes of determining the total famify income

under this ru1e, family debts, medicaL expenses or other
financial circumstances are not. considered.

(3) The appLicant's guardian musE submit a sEatemenE of
income with t.he completed and signed application form and the
necessary documentation Eo verify the income report.ed.

(4) For purposes of this ru1e, necessary income
verification may include one or more of the following or oEher
appropriate and persuasive documenLation:

(a) pay stubs or other pay statements,'
(b) employee's w-2 forms;
(c) state or federaf income tax returns and associated

forms and schedules;
(d) union records;
(e) check copies;
(f) self-employment bookkeeping records;
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g) sales and expendit.ure records;
h) employer's wage or payroll records;
i) award not.ices or award let.tersi
j) correspondence from an employer specifying a benefiE;

or
(k) records of any government payer.
(5) Children eligible to receive services from the Indian

health services (IHS) program adminisEered by Ehe Unj-ted StaEes
department of health and human services are eligible for CHIP if
L.hey meet the criteria specified in this rul-e.

(5) Chi]dren and their guardians must comply wiEh the
procedures specified by the insurer or Ehe department or boEh as
necessary Eo obtain or access services.

(7) CHIP coverage does not start until the child is
enrol1ed wiEh Ehe insurer even though the chil-d may have been
found eligible for CHIP prior to the date of enroll-ment.

(8) If a family fail-s to pay the fee specified in [Rule
xrxl , the child will not be enrolled with an insurer even though
he/she is otherwise eligj-ble.

(9) CHIP eligibility is redetermined wi-thin 1 year after
the initial eligi.bility period, and annually Ehereafter.
Guardians musts complete all necessary forms and verificatj-ons by
a specified daEe for purposes of eligibility redet.erminat ion.
Prior eligibility for CHIP does not guarantee continued
eligibility nor enrollment. with an i.nsurer.

(10) CHIP eligibility and services are not an entitlemenE.
If funding is insufficient, the departmenE may reduce
eligibility to a foi,rer percentage of the federal- poverty Level
to reduce Ehe number of individuals who are eligible to
part. ic ipate .

AUTH: Sec. 53-4-1004 and 53-4-1009, MCA
IMP: Sec. 53 -4 - l-003 and 53-4-1004 MCA

TRULE IVI CHILDREN NOT ELIGIBLE (1) Chi]dren determined
by the departsment to be eligibl-e for medj-caid through a medicaid
application and eligibility determination process are not
eligible to receive covered services under CHIP.

(2\ Children determined by the department to be
poEentially eligible for medicaid during CHIP eligibility
determinatj-on musE be screened and found ineligible for medicaid
through a medicaid application and eligibility determination
process before they are e1j-gib1e to receive covered services
under CHIP.

(3) Children who are themselves eligible or who have a
guardian wLro is eligible for state employee insurance benefitss
are not eligible for CHIP.

(4) Chi-fdren who apply for the CHIP program while they are
patients in an instiEution for ment.al disease (IMD) shall not. be
eligible for CHIP until they are discharged from the IMD. A
CHIP beneficiary who becomes a patient. in an IMD sha1l not lose
CHIP eligibility solely because they are a patient in an IMD.

(5) Chj-fdren who are incarcerated in a public institution
are not eligible for CHIP.
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AtllIH : Sec .

IMP: Sec.
53-4-1004

-42L-

and 53-4-1009,
and 53-4-1004.3-

MCA
MCA-1003

perr_o

IRI]LE V] ELT GIBILITY REDETERMINATTON - NOT ICE OF CHANGES
(1) Eligibitity determinations shall be effect.ive for a

period of 1 year unless one or more of the fotlowing changes
occurs :

(a) the federal poverty 1eve1 decreases;
(b) the child moves from the state of Montana;
(c) Ehe child is found t.o have other creditable heaLth

coverage i(d) the chil-d becomes an inmat.e of a public institution;
(e) the child reaches his l-9th bj-rthday;
(f) the child's guardi.an or the child himself is employed

by Lhe state before the expiration of the 1 year eligibility
d;
(S) the chifd dies; or
(h) the child becomes eligible for medicaid.
(2) Eligibility may be redetermined sooner than 1 year

after the mosE recenE det.erminat.ion upon a change in residency.
insurance status, medicaid eligibiliEy status, incarceration in
a public instj-tution, age, eligibiliEy of the guardian or child
for staEe employee benefiEs, or the federal poverty level-
decreases. Guardians may be required to submit completed forms
and verification by a specified dat.e for purposes of eligibility
redeterminat ion .

(3) CHIP guardians musE give noE.ice of a change as
specified in (1) within 30 days of t.he change. Faifure to give
notice wiLl be grounds for termj-natj-on of eligibiliEy until such
time as complete and accurate information is provided.

AUTH: Sec.
IMP: Sec -

53-4-1009,
53-4-1003,

MCA
MCA

rRI]LE VII TERMINATION OF ET,TG I BTT, TY ANDGI IIARDTAN
LIAB IL ITY

a)
b)

(1) CHIP eligibility terminates immediaEely upon:
death of the CHrP beneficiary;
incarceratj-on of the CHrP beneficiary;

c) a move out of the staEe of MonEana by the CHIP
benef r-ary.

(2) CHIP eligibility Eerminates at Lhe end of the month:
(a) the child aEtains the age of 19 years;
(b) the guardian or chj-fd becomes eJ-igible for staEe

employee insurance benefits ;(c) the child becomes a beneficiary of other creditable
health insurance; or

(d) voluntary disenrollment of the CHIP beneficiary.
(3) Termination of eligibility. based uPon a decrease in

the federal poverty leve1 or insufficient funding at Lhe
departsment, may not be effective earlier than the end of the
month afEer notice of deEermination to che beneficiary is given.

(4) A guardian is Iiable to the department and the
department. may collect from the guardian the amount of actual
premiums or payments or both to providers for any services

MAR Not j-ce No. 37-152 3-2/t0/oo



furnished to t.he child because of mj-srepresentat. ion of j-ncome or
a failure Lo give the required notice of changes as required by
Ehj.s subchapter.

AUTH: Sec.
IMP: Sec.

53-4-1009
53-4-1003

MCA
MCA

IRULE VIII C BENEF I TS (1) An insurer must provide
medical-Iy necessary benefits including inpatient and outpat.ient
hospiLal servi-ces, physician services, advanced practice
registered nursj-ng services, prescription drugs. laboratory and
radiol-ogy servj.ces. mentaf health services, chemical- dependency
services, vision services and eyeglasses, audiofogy services and
dental services as provided in t.his subchapter unless specific
limitations to benefiE coverage are noted.

(2) Emergency services, including urgent care and
emergency room screening to determine if a medj-caI emergency
exists, sha11 be available 24 hours per day, 7 days per week.
In emergency situaEions, no pre - authori zat ion is required to
provide necessary medical- care and children may seek care from
nonpart ic ipat ing providers. The insurer may, however, require
prior authorization for any needed foIlow-up care.

AUTH: Sec.53-4-1009 , MCA
IMP: Sec. 53-4-1003, MCA

[RU].,E VII]] COVERAGE I.,,IMITATIONS (1) The l-if eLime
maximum benefit coverage is one million dollars per chil-d per
insurer .

(2\ Pre-existing conditions of each child are covered as
of the effective daEe of enrol-l-ment if the condition would be
otherwise covered except in Lhe following conditions:

(a) a chil-d, hospitalized prior to the date of enrolfment,
who remains in the hospital on the ef fecE.ive date of initiaf
CHIP coverage shaff not be covered for inpatient benef j-ts for
such hospiE.al i zat ion onfy. Upon discharge, the child shal-1
become e1i,gible for benefits for any subsequent inpatient
hospitalizatsions. This exclusion shal1 noE appfy Eo chil-dren
who are renewing their CHIP enrollments.

(b) the insurer shall provide covered benefits to a child
who is receiving inpat.j-ent hospiLal- servj-ces up to and including
the 11th day after the ef fectj-ve daEe of J-osj-ng CHIP
eligibility.

(c) a newborn child of a mother covered by CHIP sha1l have
all medically necessary benefits covered by the insurer for 31
days after t.he newborn's date of live birth. Coverage for the
newborn sha]I begin Ehe day of live birth, rrithout regard to
whether the newborn is hospitalized on the date of coverage.

AIlllI{: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003, MCA

IRULE IXI SERVICES NOT COVERED (1) In
excfusions noted el-sewhere in these ru1es,

addition to any
the following
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services are not covered benefits:
(a) experimental services or services generally regarded

by the medical profession as unacceptable treatment,
(b) cust.odj-al- care;
(c) personal comfort, hygiene and convenience items which

are not primarily medical in nature;
(d) whirlpools;
(e) organ and Eissue transpLants,.
(f) treatment for obesity;
(S) acupuncture;
(h) biofeedback;
(i) chj-ropractic services;
(j) cosmetic surgery,'
(k) radiaf kerat.otomy;
(1) private duty nursing;
(m) t.reatmenE. for which other coverage such as workers'

compensation is responsible;
(n) routine foot care i(o) ambufance or other medicaf transportation;
(p) aborEions which are not performed to save the 1j-fe of

the mother or to E.erminaE.e a pregnancy which is the resu1ts of an
act of rape or incest;

(S) in vitro fertilization, gamete or zygoEe intra
fallopian transfer, artificial inseminatj-on, reversal of
voluntary sterilization, transsexual surgery or fertility
enhancing lreatment beyond diagnosis ;(r) beneflts for a chj.fd incarcerated in a criminal
justice institsution; and

(s) any treatment which is noL medically necessary.

AUTH: Sec.
IMP: Sec.

MCA
MCA

q?-a-1nnq
53-4-1003,

UL x I (1) rnpa!ient
benefits are provided, including but not limitsed to:
a semi-private room;
intensive and coronary care unj-tss,'
general- nursing;
drugs;
oxygen;
blood transfusions;
laboratory i
imaging services;
physical . speech, occupational , heat and inhaLation

operating, recovery, birthing and delivery rooms;
routine and intensive nursery care for newborns; and
other medically necessary benefits and prescribed

for treatment of injury or i1lness.

hosp i t a1
a
b

d

f
s
h
i

therapv
l
k
1

aes
(2\ Coverage of postpartum care for at least 48 hours for

vaginal detivery and 96 hours for caesarean section is
guaranteed. Any decision to shorten the length of inpatient
st.ay to less than these stated amounLs shall be made by the
attending provider and the mother.
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AUTH:
IMP :

53-4-1009
53-4-1003

Sec.
Sec -

MCA
MCA

IRI]LE X I'] OUTPATT ENT IIOSP rTAI BENEFTTS (1) out.pat.ient
described in thehospj-ta1 benefits provided inc1ude all benefits

inpatient hospital rule, [Rule X], which are provided on an
out.patient basis in a hospital or ambufatory surgical center.
and also i-ncl-ude:

(a) chemotherapy;
(b) emergency room benef it.s for surgery, accident or

medical emergency; and
(c) other services for diagnostic or outpatient treatment

of a medj-cal condition, accident or il1ness.

AUTH: Sec. 53-4-1009, MCA
IMP: Sec. 53-4-1003, MCA

IRULE XIII PHYSICIAN AND ADVANCED PRACTICE REGISTERED
NURSE BENEFITS, LIMITATIONS AND EXCLUSIONS (1) The services of
physicians and advanced practice registered nurses are covered
benefit s .

(2) PrenaEal- care is covered as described for other
medica] conditions in these ru1es.

(3) Well-baby, wefl-chiId, and immunizat.ion services as
recommended by the American academy of pediatrics and the
advisory commj-ttee on immunizaEions practices are covered.

(4) RouE.ine physicals for sports, employment or as
required by a governmental authoriLy are covered.

(5) Anesthesia services rendered by a physician-
ane sthes iologist (other than E.he at.tending physician or
assistant) or by a nurse anesthetist are covered provj-ding that
surgical and/or hospital services are also covered.

(5) H14>nos j-s, Locaf anesthesia and consul-tations prior to
surgery are not covered.

(7) Surgical benefiEs are covered as described in [Rufes
X and XII and this rule. In addition, professional services
rendered by a physician, surgeon or doctor of dental surgery for
lreatment. of a fractured jaw or other accident.al injury t.o sound
natural teeth and gums are covered.

(8) Medical or surgical treatmenE to reverse surgically
induced infertility, f ert j-J-iEy enhancing procedures beyond
diagnosis and sex change operations are excluded.

Sec. 53 -4 - 1009 , MCA
Sec. 53-4-1003 MCA

IRULEXIIII PRESCRIPTIO N DRI'G BENEFTTS (1) Prescription
drug benefits include drugs prescribed by a heafth care provider
acting within the scope of his practi.ce.

(2) Chemotherapy drugs approved for use in humans by the
U.S. food and drug admlnistratlon, vaccines, prenatsal viLamins,
and drugs needed after an organ or tissue transplant are
covered.

(3) Prescribed diabetic supplies includj-ng insulin, test
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tape. syringes/ needLes and lancet.s are covered as a
prescription drug .

(4) Food supplements and vit.amins are noE covered except.
prenataf vitamins and medical foods for treat.ment of inborn
errors of met.abolism. The need for a prescription to obtain a
food supplement or vitamins shall not affecE the application of
this rule.

(5) The insurer shal-I use the medicaid formulary if it
chooses to employ a formulary.

AUTH:
IMP:

Sec .

Sec.
3-4-1009 , MCA

03 , MCA

[RU]-,E XIV] IJABORATORY AND RADI OLOGY BENEFITS
(1) Laboratory and radiological benefits include imaging

and laboratory services for diagnost j-c or therapeutic purposes
due to accident, j-lfness or medical condition Ehat are not
descri-bed else$rhere in t.hese ru1es.

(21 x-ray, radium or radioact.ive isoE.ope Eherapy are
covered.

Sec .

Sec .

53-4-1009,
s3-4-1003

IRULE XVI MENT I{EALTH BENEFITS ( 1) Inpatsient menE.al-
heafth benefits incfude services furnished in a hospital,
including a sEate-operated mentaf hospiEal, a residentiaf
service or a partial hospitalizaEion program.

(2) Mental- healEh benef it.s shall be provided aE least to
t.he extenE required by slate Iaw.

AI]ITH :

IMP:
Sec. 53-4-1009
Sec. 53-4-1003 M.tl

IRUI,E XVII CHEMICAL DEPENDENCY BENEFITS (1) Inpatient

3- -1

AUTH:
IMP:

MCA
MCA

chemica 1
inpatient
center .

(2\
feast to

dependency Ereatment benefits incl-ude treatment in an
hospit.al or residentiaf chemical dependency treatment

Chemical dependency benef it.s shaf l- be provided at
the extent required by state law.

AUTH: Sec.53-4-1009 , MCA
IMP: Sec. 53-4-1003. MCA

I RUI-,E XVIII VISION BENEFITS (1) ViSiON bCNCfiES ANd
medicaf eye care includes:

(a) gervices for the medical- treatment. of diseases or
injury to Ehe eye;

(b) annual vision exams; and
(c) a dispensing fee for eyeglasses provided by a licensed

physician, opthamologist, optometrist. or opticians working
within the scope of his/her license.

(2) EyegLasses sha1l be paid by the department through a
single vofume purchase conEract.
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(3) A chj-1d is l-imited to one pair of eyeglasses per 3G5
day period unless addit.i,onal pairs are necessary due to any of
the f ol1owing circumstances :

cataract surgery;
.50 diopter change in correction in sphere;
.75 diopt.er change in cylinder;
.5 prism diopter change in vertica1 prism;
.50 diopt.er change in t.he near reading power;
a minimum of a 5 degree change in axis of any cyJ.inder

a
b
c
d
e

(f
less tshan or equal Eo 3.00 diopt.ers;

(g) a minimum of 3 degree change in axis of any cylinder
greater than 3.00 dj-opters;

(h) any 1 prism diopter or more change in laEeral prism,.
or

(i) the inability of the recipient to wear bifocafs
because of a diagnosed medical condition.

(4) When the chil-d meets one or more of the conditions in
(3) (a) through (3) (i) , the recipient may be allowed tswo pairs of
single vision eyeglasses every 355 day period,

(5) Contact lenses are not a covered benefit.

AUTH:
IMP:

Sec.
Sec .

53-4-1009
53-4-1003

MCA
MCA

OT,OGY RENIIE T Ts
benefits include hearing exams for assessment and diagnosis.

(2) Newborn hearing screens in a hospital or outpatient
seEt j-ng are covered.

(3) Hearing aides are not a covered benefit.

tR UT,E XVTTTI ]DT (1) Audiological

AUTH:
IMP:

Sec.
Sec .

53-4-1009
53-4-1003

MCA
MCA

rRULE XIXI D NTAT, BFINEFTTS (1) Dental- services wiLl be
reimbursed at 85? of Lhe billed charges up to a maximum of $200
per benefiE year for each beneficj-ary by the department.

(a) Provj.ders may not ba]ance bill the child's guardian
for Ehe remaining 15? of the bil1ed charges.

(b) Providers may bill the child's guardian for services
in excess of the $200 per benefit year covered by the
deparEment .

(2) Providers musE bill- for services using the procedure
codes and modifiers set forth, and according to the definitions
contai-ned in the American Dental Association Manual of Current
Dental Terminology Third Edition (CDT-3) .

(3) Ttre following procedures are not a benefit of Ehe CHIP
dental program:

(a) procedure codes D5900-D5999; D5000-D5199; D7160-D7780;
and D'7 940 -D7 999 .

(4) Providers must comply with alf applicable st.ate and
federal statutes, rules and regulations, including the UniEed
StaEes Code governing E.he children's heal-Eh insurance program
and all applicable MonLana statutes and rules governing
f icensure and certif ication.
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(5) Providers must al-so comply with the requirements of
ARM Title 45, chapt.er 12, subchapters 3 and 4 tso the extent
those provisions are not inconsistent wit.h this subchapt.er.

(6) For purposes of applying the provisions of any
medicaid rufe as required by this subchapter, references in Ehe
medicaid rule to 'medicaid' or the rrMontana medicaid programrr or
similar references shalf be deemed to apply to CHIP as Ehe
contexts permits.

AtllIH : Sec .

IMP: Sec.
53-4-l-009
53-4-1-003

MCA
MCA

IRULE XXI COST-SHARING PROVISIONS (1) An annua]-
enrollment fee of $12 shaI1 be assessed for a famil-y of one
whose income is greater than 100? of the federal poverty levef.

(2) An annual- enro]lment fee of $15 sha1l be assessed for
a family of two or more whose income is great.er t.han 100? of the
f ederal- poverty leve1 .

(3) Except as provi-ded in (a) and (5), each CHIP enrollee
whose fami]y income is greater than 100? of the federaf poverEy
l-evel must pay to the provider of service the following
copa)ments not Lo exceed the cost of service:

(a) $25 per admission for inpatient hospital services
including hospitalization for physj-cal., mental- and subsEance
abuse reasons;

(b) $s per visit for emergency room services;
(c) $5 per visit for outpaEient hospital visits incJ-uding

outpatients treatment for physical , mental and substsance abuse
reasons;

(i) outpatient hospital visits for x-ray or laboratory
services are excluded from this copayment requirement;

(d) $3 per visit for physician, APRN, PA, optometrist,
audiologist. mental health professional, substance abuse
counselor or other covered heafth care provider services;

(i) dentist. pathologist. radiologist or anesthesiologist
services are not subjecE Eo Ehis copalrment.

(e) $3 per prescriptj-on or refilf of an out.patient generic
drug; and

(f) $5 per prescripL.ion or refill- for an outpatj-ent brand-
name drug;

(4) No copalrment shaf l- apply to well-baby or well-chifd
care, including age - appropriat.e immunizations.

(5) The tot.al copayment for each family shall not exceed
$200 per family per beneficiary year.

(6) No annual enrollment fee or copalument shall apply to
a child who decfares himseff to be a Native Ameri-can Indian or
Alaska native.

AIIIH :

IMP :

Sec.
Sec -

53-4-1009
53-4-1003

MCA
MCA

rRULE XXII ENROLLMENT WI TH AN TNSI]RER (1) ChiLdren
insurer undereligible

cont rac t
for the CHIP program must enroI1 with an
with the department.
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(2\ When more t.han one insurer contracts wit.h the
department to provide servj-ces in t.he area in which a family
lives, the family may request. enroLl-ment. wj-th a parEicular
insurer.

(a) If the famiJ-y fail-s to choose an insurer, the
department may assign an insurer.

(3) all eligible CHIP family members must enroLl- with the
same insurer.

(4) An insurer must. accep! without. restriction eligible
children in the order in which they are received for enroll-ment
by the st.at.e or its designee for CHIP untif the insurer,s
maximum enroffment. under the contract is reached.

(5) The ef fect.ive daEe of enrollment for an eligible child
must be no l-ater than the first day of the 2nd month subsequenE
to Ehe date on which the state or its designee determines a
child j-s eligible for CHIP or Ehe family picks an insurer.
whichever i-s later.

(5) The insurer must. issue an approprj-ate identification
card to a chifd.

AUTH: Sec.
IMP: Sec.

53-4-1009. MCA
s3 -4-1003 and 53 -4 - 1007 MCA

TRIILE XXI]I ACCESS TO SERV]CES (1) A child must have the
opportunity to choose a primary care provj-der to the extent
possible and medicalJ.y appropriate from the providers available
at the time of enroLlment. The insurer may assign a child to a
primary care provider if a child fails to chose one afEer being
notified to do so. The assignment must be appropriate to the
child's age, sex and residence. The child may change primary
care providers once annually without good cause as defined in
MonEana insurance law and rules.

53-4-1009,
53-4-1003,

TRULE XXIII] DISENROLLMENT WITH AN INSURER
(1) Participatsion in CHIP is voluntary and a child may

withdraw from the program at. any time.
(2) A child who wishes to remain on CHIP may requesE,

without good cause. disenrollment from one insurer and
enro]]ment with anot.her insurer annua11y.

(3) An insurer, based on good cause, may request that the
department disenroll a chi1d. The request with the reason for
the request must be in writ.ing.

(a) A child may be terminated for good cause if the child
has violated rules adopted by the Montana commissioner of
insurance for enrol-1ment with an insurer.

(b) Good cause does noE. include an adverse change in
health status -

(4) Disenroll-ment takes effect, at the earliest, the first
day of the month after the montsh in which t.he staLe or itss
designee contractor for CHIP receives the request for
disenroll-ment, but no later t.han the first day of the 2nd

AUTH: Sec.
IMP: Sec.

MCA
MCA
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calendar month after Che month in which the request for
disenrollment is received. The child remains enrofled with thej-nsurer and the insurer is responsible for services covered
under the cont.ract until- t.he effective datse of disenrollment,
which is always the first day of a month.

( 5 ) The depart.ment wil-f disenroll- a chi-Id f rom a
particular insurer if:

(a) t.he contract between the department and the insurer is
t erminat ed;

(b) the chifd permanent.l-y moves out.side the insurer, s
enrollmenE area; or

(c) E.he child becomes ineligible for CHIP.

MCA
MCA

(1) The department.
may enter into a contract with an insurer with a certificate of
aut.hority issued by the Montana commissioner of j"nsurance to
provide any of Ehe services specified in these rul-es.

(21 An insurer enEering int.o a contract wj.th the
departmenE. for the delivery of services assumes the risk that
the costs of performance may exceed the consideration avail-abLe
through the premium.

(3) An insurer must provide t.he department. with documented
assurances to show that. the insurer is not. 1ike1y to become
insolvent. This requirement may be satisfied by documenting
compliance with rules adopted by the commj-ssioner of insurance.

(4) An insurer may noL in any manner hold a child or
guardian responsible for the debts of the insurer.

(5) The department may contract with one or more insurers
in an enrolfment area.

(5) The department may contract with a vendor Eo purchase
eyeglasses under a volume purchase contract.

(7) The department may contract with individual dent.ist.s
to provide dental services as specified in [Ru]-e XIXI .

AUTH: Sec.53-4-1009 MCA
IMP: Sec. 53-4-1003, MCA

I RUJ.,,E XXV] PROVISION OF SERVICES (1) An insurer may
impose the following requirements in the provision of services:

(a) the use of certain Eypes of providers to the exEent
allowed by 1aw;

(b) preauthori zation for services other than emergency
services;

(c) directing a child to the appropriate l-evel of care for
receipE of covered services; and

(d) denial of payment to a provider for services provided
to a child if Ehe part.icipation requirements in this rule are
not meL by the child or the child's guardian.

(2) A child must use an insurer's part.icipating providers
unl-ess:

(a) E.he insurer authorizes a nonpart. icipat ing provider to
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provide a servj-ce i or
(b) the child receives services provided for an emergency

or emergency room screen.
(3) An insurer must provide covered services as lisEed in

this subchapEer to children in the same manner as those services
are provided to non-CHIP enrollees.

(4) An insurer may aE iLs discretion offer services to
children beyond the scope of CHIP benefits defined in Ehis
subchapt.er.

AUTH:
IMP:

Sec .

Sec .

53-4-1009
53-4-1003

MCA
MCA

rRULE XXVI,] PART CIPATING PROVIDERS (1) An insurer,
unless otherwise provided in this rul-e or Montana l-aw, may
se1ects Ehe providers of medical services it. deems necessary to
meet its contract.ual obligations with the department.

(2) An insurer may establish its own enrol-l-ment and
reimbursement criteria for participating providers.

(3) The insurer must offer to federally qualified health
cenEers (FQHCg) , rural heafth clinics (RHCS) , Ti.tfe X family
planning provj-ders, Indian heafth services providers, tri.bal
healt.h providers, urban Indian centers, migrant health centers
and county public hea]th departments terms and condit.ions that
are at least as favorable as those offered to other contract
providers, if these entj-ties substantially meet the same access
and credentialj.ng criteria as other contract providers and only
for geographic areas jointly served by Ehe entities and the
insurer.

(4) Upon rrritt.en notice by the department, the insurer
must exclude from providing covered services to CHIP children a
provider who is currently suspended or terminated by Ehe
medicaj-d or the medicare program in any state.

(5) Participating providers shal-l be licensed or certj-fied
in Montana or in the case of out-of-state providers, in the
sEaEe j-n whj-ch they practice.

(5) Physicians, advance practice registered nurses and
physicj-an assistants sha11 either have admitting privileges Eo
at 1east. one general or critical- shortage area hospital or sha11
have a mechanism in place to ensure hospit.al i zat ion when
appropriate.

(7) An insurer may set notification and claim f i1i-ng ti-me
limitations relating Eo t.he provision of care by
nonparEj.cipaEing providers. Failure to give not.ice or file
claims wit.hin those t.ime l-imitations, however, does not
invalidate any claim if it can be shown not. to have been
reasonably possj.bJ-e to give such notice and that notice was in
fact given as soon as was reasonably possible.

(8) A partj.cipating provider has no right to an
administratj-ve hearing with the department for a denial- of
palrment by the insurer to the provider for a service provided to
a child.

(9) A participating provider. in providing services under
contract with an insurer, is not subject to any requirements or
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rj-ghts provided in this ru1e.
(10) An insurer may not prohibit a partj-cipating provider

from discussing a treatment option with a child or guardian from
advocating on behaff of a child within Ehe utj-l-ization review or
grievance processes established by the insurer.

ALllIH: Sec. 53-4-1009 . MCA
IMP: Sec. 53-4-1003, MCA

I'RUI,E XXVI I I REIMBURSEMENT OF ]NSURERS (1) In
consideraEion for al1 services rendered by an insurer under a
contract with the department, the j,nsurer will receive a pa)ument
each mont.h for each chiId. This payment is the premium. Unl-ess
otherwise provided in this rule, the premium represent.s t.he
total obligat.ion of the departmenE with respect to the costs of
medical care and services provided to each child under the
contract. Pa)ment of the premium is considered to be palrment in
fufL and the insurer may not biff the child or guardian, nor l-eE
its providers bifl the child or guardian, for any medical care
provided beyond the cost-sharing provisions outlined in [Ru1e
xxl .

(2\ The insurer may retain any savings realized by the
insurer from Ehe expendit.ures for necessary healEh services by
the enrolled populat.ion EoEaling less than Ehe premium paid by
the deparLment.

(3) The department may recover from the insurer any
pa)rmenEs made to a provider who is used by the insurer in a
manner that is not consistents wich the provider's licensure.

AUTH: Sec.
IMP: Sec.

53-4-1009
53-4-1003

MCA
MCA

[RULE XXVIIII UTILIZATION REVIEW AND OUAL]TY ASSURANCE
(1) The insurer shafl have adequat.e staff and procedures to

assure that health care provided to children is medically
necessary and appropriate.

Q) The j-nsurer sha11 comply w j-th and cooperate in any
externa1 quality review E.hat. may be implemented by the
department or its designee. An external" quality review may
include participat.ion in the design of Ehe review, collection of
data and making data avail-abIe to the deparE.ment. or iE.s
designee.

AUI|H: Sec.
IMP: Sec.

53-4-1009
53-4-1003

MCA
MCA

[RUI.,E XXIX] GRIEVANCE PROCEDURES, APPEAI, PROCEDURES
(1) An insurer must have a written procedure, approved in

writing by the department. before impfementation, for resolution
of grievances brought by beneficiaries or t.hej-r guardians either
individually or as a cfass. In a situation requiring urgent
care or emergency care, the deparEment may require the insurer
to expedj-te resol-ution of a grievance within a tj-me fine
established by the department .
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(2\ Except when CHIP eligibility has been denied, a
beneficiary or guardian must exhaust Ehe insurer's grievance
procedure before appeal of t.he maE.t.er may be made to the
department .

(3) An appl-ican! or guardian aggrieved by a denial-,
suspension or L.erminat.ion of CHIP el-j-gj-bility or a beneficiary
or guardian aggrieved by a final grievance decision of an
insurer. including but not limited to a reduction or denial of
benefits, may requesE a fair hearing j-n accordance with ARM
46.2.20!, 46.2.205, 46.2.207, 46.2.209, 46.2.21O, 46.2.2]-2 aI]d
46.2.214. The provisions of [Rule XVI]I, as proposed for
adoption in MAn Notice No. 37-1491 and 45.2.209 do not apply to
such hearings.

(4) If a written request for hearing j,s not recej-ved by
the department within 30 days after the date a notice of adverse
action is maifed by the department or a final grievance decision
is mailed by an insurer, the hearing officer may deny a hearing
as provided in ARM 45.2.205.

(5) A proposal- for deci.sion by the hearing officer is a
f inal- agency decision for purposes of 2-4-702, MCA and is
subjecE to judicial review as provlded in Titfe 2, chapEer 4,
part 7, MCA.

AIITH:
rMP:

Sec .

Sec .

53-4-1009
53-4-l_003

MCA
MCA

3. The proposed rules are necessary E.o implement 1999
MonEana Laws Chapter 571 approved May 5, 1-999, which added part.
10 to Montsana Code Annotated TitLe 53, Chapter 4. and a11ows the
DeparEmenE to establish rules necessary for E.he adminisErat.ion
of the Montana Children's Health Insurance Program (CHIP) .

CHIP is a state administered program to provide health insurance
to 1ow- income children, federally authorized under Title XXI of
the Social- Security Act.. A11 references to "federal l-aw" are tso
Tit.le XXI. Section 4901- of the Bafanced Budget Act of 1997.
References tso "federal guidelines" are proposed federal rul-es
published in the Federaf Regist.er November 8, 1999 at pages
60882 through 50953. Montana has chosen to adopt the separate
child health program option. The stat.e elected to use j-ts state
employee heafth benefits as a benchmark. Under federal
stat.utes. CHIP coverage under t.his benchmark equivalent pl,an
must be actuarially equivalent to state employee health benefits
and must include coverage for the following services: inpatient
and outpatient hospital, physi.cians' surgical and medical ,
laboratory and radiology, immunizat.ions, and wel-f-baby/we11-
child care. CHIP coverage of prescription drugs, mental heafth.
vision, and hearing services must also be provided aL 752 of the
actuarial va]ue of these services under state employee health
benefits coverage. The proposed rules implement the inEent of
both the federal and state authorizing staEuEes, rules, and
regulations. [Rule I] references t.he esE.abfishment of the
Children's Health Insurance Program (CHIP) as jointly funded by
the federal and state government.
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The definitions contained in [RuIe II] are necessary to explain
the meaning of the terms used in the other proposed ru1es. The
Department proposes to define " emergency medical- condition" as
j-E is used in the federal guidelines. The Department. considered
and rejected the definit.ions in st.ate faw at 33-22-1-703 and 33-
35-103, MCA because they would not have met the proposed federal
requirements.

lRule I]Il defines which children are eligible for CHIP.
SubsecEions (1). (5), (9), and (10) are necessary j.n order to
establ-ish requirements mandaE.ed in federal and st.at.e enabling
legislation. Therefore, the Department did not consider an
al-ternative. Subsection (2\ specif.ies that. families may noE
deduct debts, medicaf expenses, or other financial obligations
from tsheir family income. The DepartmenE considered and
rejected options that would have al-1owed certain deductions
because the enabling legislation made it cl-ear that CHIP should
serve those families who have the fewest financial resources
avaj-labl-e to purchase privat.e health insurance. Subsect.ions (3)
and (4) are necessary for ease of administration. These
subsections specify t.hat f amj.lies must submit evidence of their
income in a form the Depart.menE can verify. The Depart.ment.
considered the option of not requiring documentation and
rejected it because income verj-fication is a means of assuring
thaE CHIP wiff serve only those families who meet the financial
eligibility requirements. Because the Department will accept a
variety of income verificatj-on documents, this requirement is
noE burdensome on the applicant.

Subsection (5) specifies that to access benef it.s chil-dren musE
comply with procedures establj-shed by the insurer or for
benef it.s administered by the Department, the Department.. The
Department evafuated and rejected the al-ternative, not requirj-ng
such compliance. CHIP payment. is payment in fuII and if a
provider who has not agreed to accept this payment sees a child,
t.he insurer might be 1iab1e to pay provider charges in excess of
CHIP benefit.s. This could result in fewer chil-dren being served
by CHIP as medicaf costs rose. Unfettered access to medical
services woufd also make it difficuft to meet Ehe federal
requirement. that CHIP health care be purchased prudenely.
Chi-Ldren and their guardians may appeal deniaf of benefits as
provided in proposed [Rule XXIX] Consequently. subsect.ion (5)
of [Ru1e III] is not burdensome.

The provision in subsection (71 that CHIP coverage does not
begin until the child is enrol-Ied with an insurer is necessary
because the Department will be purchasing insurance for most, of
the services children wil-l receive. The Department will be
paying only for eyeglasses and dentaf care directly. The
Department considered and rejected the option of beginning
coverage on the date of eligibility. This may have been a much
more costly way of purchasing insurance since a child could have
waited until a medical crisis occurs before making a CHIP
application. The increased cost of purchasing insurance with
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this type of coverage would limit the number of children the
Depart.ment. could insure. Thj-s condition is reasonable si,nce
CHIP coverage will j-nclude preexisting conditions and because
the cost of insurance E.o a family is nominal.

Subsection (8) specifies that. CHIP will not cover children from
a family required Eo pay an annual enroll-ment fee until Ehe fee
is paid. The Department considered Ehe alt.ernat.ive of trying to
co11ects the fee after enrol-lment and reject.ed it as
administrat ively burdensome and expensive. The afternative
would have been unnecessarily confusing to families, insurers,
and providers because the Department could have j.ssued some
children an enrollment card suggesting they were CHIP eligible
when t.hey were not. The enrolfment fee of $15 annually/family
is a nominal amount and is not burdensome to families.

lRule IVI defines the condj.tions under which children woul-d noE
be eligible for CHIP. The rule is necessary in order to
implement conditions specified in federal- enabling legislation.
Therefore, alLernatives were not considered.

lRule V] defines the conditions under which eligibility
determinations may be effective for less t.han one year. If a
chil-d moved from the state of Montana, the Department must be
able to stop paying CHIP premiums because the child wou1d be
unlikely to find a parEicipaE.ing provider out-of-state and the
family would be unlikely to be a taxpayer in this st.ate. A
child who becomes covered by medj-caid. other creditabfe healEh
coverage, is incarceraEed, reaches his 19t.h birt.hday, becomes
employed or whose guardian becomes employed by the state is noc
eligible for CHIP under federal regulations. If E.he Department
was not notified of a chil-d's death. it would continue to pay
insurance premiums for benef it.s the child could no longer use.

SubsecEions (2) and (3) of [RuIe V] specify that guardians must
not.ify the Department within 30 days of a significant change and
they may be required to submit verificaE.ion for eligibility
determination. The Depart.ment. considered and rejected the
opt.ion of not reconsidering eligibiJ.ity unt.i1 the annual
redetermj-nation period. The Department's legislatively directed
goal is t.o target CHIP coverage to children whose families have
the fewest financial resources Eo provide privat.e health
insurance coverage. The Department rejected as unduly
burdensome to the public the option of reguiring the guardian to
notify the DeparEment. in fewer than 30 days. The Depart.ment
rejected as unduly l-enient the optsion of allowing more time than
30 days for notificat.ion. rt would have resulted in the
Depart.ment unnecessarily paying premiums for ineligible
chi ldren -

lRufe VI] contains provisions for ending CHIP eligibility. CHIP
eligibility ends immediately upon noEificat.ion that the child is
incarcerated or has moved from the state of Montana.
rncarceration of a child requires immediate termination under

3-2/L0/oo MAR Notice No. 37-152



-435-

federal- l-aw and the Department. considered no afternative
provision. Termination when a child moves from the sLate must
be immediate because the child would be unlikely to find a
participating provider out-of -st.ate and the Department cannot
guarantee access to one. Eligibility would cont.inue until Ehe
end of the monEh for a chil-d r^rho attained the age of nineteen or
became eligible for stat.e insurance. Federal 1aw requires
eligibility to end under these condit.ions, buE because the
Department. would have already paj-d the premium t.hrough the end
of the month, coverage can continue through that month. No
afternatives were considered.

Eligibilit.y terminates at the end of the month after the child
attains the age of 19 years or becomes eligible for other
creditabfe health insurance. It must also end when the
Department has insufficient fundj-ng to continue paying a CHIP
premium. The opEion of conti-nuing eligi-bility until the annuaf
eligibility redetermination was considered and rejected. The
Department int.ends to use CHIP to cover children whose families
have the least f inancj-al- resources available to provide private
heafth insurance coverage. Federal- regulations prohibit Ehe
coverage of chil-dren over the age of 19 under CHIP.

Subsection (a) of this rule would allow the Department to hold
the guardian financially responsible for lhe cost. of premi.ums or
services j-f t.he guardian fails to notify the Depart.ment of
changes or misrepresents any of the information gj-ven. The
alternative of not holding the guardian financiaIly responsible
was considered and rejected. ramilies must meet certain
financial- guidelines Lo qualify for this program. Serving
children who exceed these financial resources would resulE in
less available funding to serve the targeted children.

lRufe VII] specifies that a CHIP insurer musE provide medically
necessary benefits unless tshese rules grant specif j-c limitations
to benefits. The Department considered the alt.ernative of not
covering medically necessary care and rejected the idea because
it would not adequately protect E.he healt.h of covered children.
The alternative of coverj-ng afl care, whether medically
necessary or not, was considered and reject.ed for being
unnecessarily inflationary when limited public resources are
available to support this program,

Subsection (2) specif j-es that CHIP insurers must cover emergency
services 24 hours per day, 7 days per week according to Montana
law. No afternatives were considered because emergency services
are essential to heafEh care. Subsection (2) specifies that
covered children may get emergency medicaf care from a
nonpartic ipat ing provider, although the insurer may require
prior authorization for any needed fol1ow-up care. This is a
protection for the chil-d who might be living in an area or
traveling to an area where no participaLing providers of
emergency care exist. The Department rejected as t.oo
restrictive the al-ternative of noE paying for this kind of care
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because of the possibility the chifd might never be able to Liveor travel outside the geographic service area and have CHIPcoverage. The alternat.ive of covering all care. emergency ornot, was considered and reject.ed as unreasonable since a
consumer woufd have no incentive to see a par!icipating
provider, This coul-d prove inflationary for heal-th care cosEs
and would Limit the number of children the Department could
ultimately cover under CHIP.

[Ru1e VfII] is necessary in order to ensure the program d.oes not
exceed legislaEive appropriations. The rul-e specifies an
overall program fimitation of one milfion do1lars per chi.ld per
insurer. More and less stringent criteria were considered and
rejected. This amount wifl cover the vast majoritsy of chj-ldren
and many purchasers of insurance accept. such a limitation to
conEain insurance costs. The Department determined, upon advice
of an actuary, that a l-esser amount was not adequate.

Subsect.ion (2) specifies thaE CHIP insurers must cover
preexisting medicaf conditions. The alternatj-ve of not covering
a preexisting condj-tion was considered and rejected. Alt.hough
covering preexisting condi.tions raj-ses the cost of insurance
premiums. it is essential t.hat children from famifies ats CHIP
income l-evels have coverage from the time of enrollment.
Chj-ldren who have a medj-cal- condition often require immediate
attention that parents might not otherwise have private funds
avail-abl-e to purchase care. Not coverj-ng preexisting conditions
would put. children's healt.h at. risk and be at odds with the
goals of this program.

Subsect.ion (2) (a) includes an except.ion tso coverage for a
preexisting condition. The Department considered the
alternative of covering children from the moment. of enrollment
whether or not they were hospitalized and rejected it because
t.he benefit to a few children would not be sufficient to justify
Ehe resufting j-ncrease in insurance premiums. This increased
expense woufd mean thaE the DeparEment could cover fewer
chi ldren .

Subsection (2) (c) is necessary Eo specify that. the exception for
hospitali zatj-on does not appl-y for Ehe newborn child of a mother
covered by CHIP. This is consistent with state insurance
regufations and no alternatives were considered.

Subsect j.on (2) (b) ensures that. a child covered by CHIP wilI
continue to have hospital benefiEs for up to the 11t.h day afEer
the effective date of losj-ng CHIP eligibility. This is a
provision in the state empl-oyee health benefits plan that the
Department used as a benchmark in establishing CHIP benef i,t
coverage. no alternatives were considered.

[RuIe Ix] is necessary in order to ensure the program does not
exceed legislaEive appropriations. The rule specifies which
services CHrP does not cover. Federal guidelines for

3-2/1,0/00 MAR Notice No. 37-152



-437 -

establishing a CHIP program alfow a state to choose the state
employee heal-th benefits plan, the most popular HMO, or the
f ederal- employee benefit plan as a benchmark pl-an to base CHIP
coverage on. In Mont.ana, Blue Cross and Bfue Shield adminisEers
these p1ans. All- are simifar. The Department, after consulEing
wiEh an advisory commit.tee and conducting several public
meet.ings, chose the state empl-oyee health benef it.s plan as Ehe
benchmark. The benchmark plan does not cover most of Ehe
excl-usj.ons noEed in [Ru]-e IXI More or fewer exclusions were
considered and rejected because these exclusions are reasonable
wiE.hout being too restrictive. Subsection (1) (e), (o) , (p) , and
(r) are exclusj-ons determined by the Department to be
reasonable.

The Department chose not to cover organ and tissue transplantss
and ambulance and other medical- t.ransportation because Ehe low
utili-zation raEe and minimal benefit to covered children were
noE sufficienE. to justify the cosE. of purchasj-ng these benefits.
The DeparEment considered and rejected the afternative of
covering Ehe benefits because the Department wanted to cover
more children wit.h a less comprehensive benefit, rather than
serve fewer children with a more comprehensive benefit. Federal
Iaw prohibit.s covering abortions ot.her than ones necessary to
save the l-ife of tshe moEher or end a pregnancy that is the
result of rape or incest. The Montana legislature did not make
alt.ernatj-ve sEate-on]y funds avaiLabl-e to cover these servj-ces.

[Ru1es x, xI and xIV] are necessary Eo specify which inpat j-ent
and outpaEient hospital-, laboratory, and radiology services are
covered. The benefits described are identical to those found i-n
the stsaEe employee health benefits plan that the Department used
as a benchmark for CHIP. Thus, this benefit package complies
wit.h federal gui,delines. The Department consj-dered the
alternative of covering more services and rejected it because
the DepartmenE wanted to cover more children wit.h a less
comprehensive benefit, rather than to gerve fewer chil-dren with
a more comprehensive benefit.

[Ru1e xII] is necessary to describe benefits provided by
physicians and advanced practice registered nurses. The
provider t.ypes described are al-so listed in 53-4-1005, MCA.
SubsecEj-on (2) and (3) outline coverage of prenatal and welL-
child services according t.o federaf regulat.ions. No other
alternatives were considered.

Subsection (4) provides for pa).ment of routine physicals for
sporEs, employment., or as required by a governmenEal aut.hority.
The DepartmenE considered and rejected the alternative of not
covering these physicals. Participation in sports and jobs is
an important devel-opment.af toof for many children but some may
not have been able to participate if CHIP did noL pay for
physicals. Evaluation of a chifd's mental health and physical
status would be necessary for out-of-home placement. After
discussing coverage of these types of physicals with members of
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the legislature, t.he CHIP advisory council. and in publJ-c
forums, the Depart.ment determined thaE coverage of physicals
required by governmenta] agencies is a reasonable expenditure of
state/federal- funds.

Subsections (5) . (5), and (7) describe benefits and limitations
found in t.he state employee health benefits plan t.hat the
Department used as a benchmark for CHIP. The alt.ernative of
covering more services was considered and rejected because the
Department wished Eo cover more children wit.h a less
comprehensive benefit, rather than to serve fewer children with
a more comprehensive benefit.

Subsection (8) is a federally specified limit.at.ion. Therefore,
the Department did not consider an al-ternative provision.

lRule XIIII j-s necessary to define what. is a prescription drug
for purposes of CHIP coverage. Subsection (1) aIlows a healt.h
care practitj-oner Eo prescribe drugs wit.hin the scope of his or
her practice. The alt.ernative of restricting prescribing powers
under CHIP was considered and rejected as unduly burdensome to
the provider and CHIP consumer while not improving health
status.

Subsections (2) and (3) specify that coverage of chemotherapy
drugs, prenatal vitamins, anti-reject.ion and other drugs needed
for post-transplant care, and diabetic supplies are considered
covered prescripEion drugs under CHIP. The proposed rule
expressly lists these items as covered services because they are
outsj-de the normal scope of insurance coverage, including Ehe
sEate benchmark plan. The afternative of not covering these
services was considered and rejected. A1l- of these services are
necessary. Ongoing treat.ment of special condiEions or diseases
would be too expensive for a family in the income brackets
covered by CHIP. The proposed rule list.s vaccines as covered
because of the necessity to protect both the individual's hea]Eh
and the heafth of t.he publi-c through the prevention of
communicable diseases. Federal- CHIP regulations also require
that vaccines be covered, Alternatives to vaccine coverage were
not cons idered.

Subsection (a) is added according to 1999 Montana Laws Chapter
434. Insurers. including CHIP insurers must cover E.hese
supplements for t.hese specific services whether they require a
prescription or not. Alternatj-ve coverage was not considered.

Subsection (5) specifies that if an insurer wj-shes to empl-oy a
formulary to fimit the drugs it covers it must use the Medicaid
formulary. The Department contracEs with the pharmacy
department. of the University of Montana and the state peer
review organization to develop this formulary. The formularyj-ncludes the efficacies of drugs and guidelines for t.he use of
certain drugs. To consider other alternative formufaries would
be unduly expensive and admini stratively burdensome.
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IRules XV and XVI] are necessary to outline the extent of
covered services and covered seE.t.ings for j-npat.ient. and
outpatient mental heal-th and chemical dependency benefitss.
These benefiEs are not a mandatory service category under
federal CHIP regul-ations but state 1aw requires that an insurer
operating in Montana must offer t.hese benefit.s. To comply with
state Iaw, alE.ernatives were precluded.

lRule XVIII is necessary to explain Ehe CHIP vision benefit.
CEIP provides vision benef it.s two ways. CHIP j-nsurers will
cover vision exams, dispensing fees, and medical eye care. The
Department will provide eyeglasses through a vol-ume purchase
contract. The Department did not consider t.he option of not
providing eyeglasses because sEaEe enabling legislation
specified it as a covered benefit. The Department afEer
consulting with insurers considered and reject.ed t.he opt.ion of
providing eyeglasses through insurance because t.he DeparEment.
can purchase glasses for Less. Eyeglasses and a dispensing fee
benef it.s are limited to once every 355 days unless a medical
condiEion specified in the rule is present.. The Department
consulted with vision service providers in developing Ehis 1ist.
These are Ehe conditions that they have recommended. Contact
]enses would not be covered.

lRule XVIIII outlines coverage of audiological benefits. SEate
enabling legislation specified coverage of newborn and other
hearing exams. The Department did not consider alt.ernatives.
Coverage for hearing aides i"s not a covered benefit. The
Department considered and rejecE.ed Ehe alEernaEive of covering
this service because the Department. wished to cover more
chiLdren with a less comprehensive benefit, rather Ehan to serve
fewer children with a more comprehensive benefit.

lRule XIX] is necessary to describe dental coverage. The CHIP
dentsal benefit is $200 per benefit year. A benefit year is
every October 1 Ehrough September 30 of the following year. The
Department wil-l- reimburse dental benefits directly. The
Department reimburses 85? of bilLed charges and the denEal
provider may not bill the client for Ehe balance. The
Department uses American Denta] AssociaEion codes, modj-f iers and
billing forms. The Department vigorously discussed CHIP dental
coverage with the denEaf provider community, insurers,
legislators, and the public. The Departments explored and
rejected the option of covering this benefit through insurance
because insurance companies were unable to guarantee statewide
access to dental care. The Department wil-1 pay providers
directly for this benefit. t.o guarantee that dollars are only
expended for services received by CHIP children.

The Department consldered and rejected the option of providing
a more generous dental benefit package because iE would have
raised the per chil-d per mont.h cost. Consequently, t.he
Department would have been able to serve fewer children. The
Department finds that a benefit of less than $200 per child
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annually would not have been sufficient to provide dental care
for children. A commit.tee of the Montana Dental AssociaEi.on
suggesEed a $200 baseline for a reasonable basic dental program,
alt.hough not. al-l members agreed. Paying 858 of charges, rather
than a set fee schedule, is a way to attempt t.o ensure access Eo
dental services.

The Department's Medicaid beneficiaries have had t.roubfe r-n
obEaining services when the Depart.ment has set a fee schedule
t.hat. on the average reimburses 732 of bilfed charges for
chi]dren. The Department did noE. want to duplicate this
dj.ff iculEy by set.ting reimbursement levels at Medicaid levels.
Some dentists advocated paying 100? of charges. This
al-ternative was considered and rejected for being inherently
inflationary and inappropriaEe for a publicly funded program.
Few, if any, third party payers reimburse 100? of bi1led
charges. Federal regulations bar a CHIP provider from bal-ance
billing a client. The Department did not discuss other options.
The Department did not consider alt.ernatives Eo using ADA codes.
modifiers, and billing forms because they are the standards for
dental bi11ing. Our fiscal agent already accepts these
standards. Therefore, extensive changes to accept alEernatives
would not be necessary.

Subsection (3) out]ines procedures that. are not. a benef j-t of
CHIP. These procedures are either cosmetic in nature or covered
under the medical- portj.on of the insurance benefit. The
afternative of covering Ehese benefits was considered and
rejecEed as duplicat.ive of services already paid for through the
insurance premium or not medically necessary in nature. A more
restrictive benefit package was considered and reject.ed because
we bel-ieve that the $200 benefit year limit will curtail
unnecessary use of dental services.

Subsections (4), (5) , and (5) state that providers must comply
with appl-icable federal and state statutes, ru1es, and
regulations. The Department proposes adoption of Medicaid rules
by reference. The Department. considered not adopt.ing t.hese
regulatsions and rejected the j-dea because safeguarding Ehe
rights of CHIP beneficiarj-es wiEhout these st.at.utes, rules, and
regulations would have been difficult. This adoption notifies
providers that they are subject Eo these regulations. The
option of repeating Ehese rul-es, regulat.ions, and statut.es would
have been administratively unwieldy and out of compliance with
general giuidelines used in this state for administrative ru1es.

IRu1e XX] outl-ines CHIP cost-sharing provisions. The proposal
would continue the cost-sharing provisions of the pilot. project.
The Department chose an annual- family enrollment. fee with
copalments on certain services. These provisions are tshe least
burdensome to families and the easiest and most cost effective
mechanisms to administer. Cost-sharing is a means to ensure
proper use of services because families share in the costs.
They also meet the stated goals of many members of the
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legislat.ure and from cit.izens across Montana that parents share
in the cost of the CHIP program. The Department discussed the
amounts in publj-c forums and in presentations to varj-ous
legislaEive commj-ttees for the past two years. State and
federal enabling legislation gj-ve the Department authori.Ey to
assess cost-sharing for CHIP enrolfees. For these reasons, the
Department evaluated and rejected the option of not assessing
cost-sharing measures. Federa] 1aw precludes the opti-on of
assessing higher cosE-sharing mechanisms unl-ess they are
implemented on a sliding fee scaIe. The cost of administering
such a mechanism wou1d be prohibitive for both the Department
and the CHIP insurers.

Subsection (6) prohibj-t.s the annual enrollment fee or copalments
from being applied Eo Native Americans and Alaska natives. This
is a new directive from the Health Care Financing Administ.ration
(HCFA) which admj-nj-sters CHIP at the federal level-. HCFA has
publicly staEed in a l-etter to states Ehat Ehey will not approve
state plans that do not meet this except j.on. Therefore, the
option of not compJ-yi,ng was considered buL rejected since
approxj-mately 80? of the funding of this program is federal.
The Department considered and rejected the option of requiring
Native Amerj-cans to provide proof of tribal affiliaEion. Such
a requirement would have been unduly burdensome and j-n confficE
with the goal of keeping CHIP as administrat ive 1y simple as
possible.

[RuIe XXI] describes the Department's authoritsy to enro11 a
chj-fd with an insurer. Subsectj-on (1) is necessary Eo implement
CHIP as an insurance program rather than an expansj-on of Lhe
Medicaid program. This fol-l-ows the requiremenEs of 53-4-1003
and 53-4-1007, MCA.

SubsecEions (2) and (3) allow a family to choose an j-nsurer when
more Ehan one insurer is available. A1l family members must
choose the same insurer. The DeparEment reviewed the option of
assigning families Eo an insurer and rejected it as unduly
restrictive. The Department also revj.ewed the option of letting
families choose different insurers for each child, but rejecEed
it because the cost-sharing provisions are applied on the family
Ieve1. The adminisEraEive cost of coordinating these provisions
between insurance companies outweighed the nominal amounts
involved.

Subsection (4) prohibits the insurer from picking which children
they wish to cover buc does aflow them the option of limiting
their caseload once they reach t.he maximum contractual number.
The Departments considered the optsion of letsting insurers choose
which chifdren they wished Eo insure and rejected iE because of
the possibility fhat an insurer would pick only children with
few heafth care needs, This woufd inval-idate the actuariaf
determination of premiums. which was based on overall health
costs of the whole population.
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Subsection (5) outlines the l-atest date an insurer may enro11 a
chj-1d once the Department establishes CHIP eligj-bitity. The
Deparcment is purchasi-ng insurance monthly and must inform the
insurer EhaE children are eligible for coverage before the
beg j-nning of each month.

[Ru]-e XXIII a1lows the insurer to assign a chil-d to a primary
care provider if Ehey wish to and if the child fails to choose
on his own. Insurers commonly use primary care providers t.o
assure continuity and quality of care for beneficiaries whiLe
also providing cosE containment. The Department reviewed and
rejecE.ed the option of not Letting an insurer use a primary care
provider to regulat.e use of CHIP benefits. That. option would
have been excessively restrictive of the j-nsurers' freedom to
manage rj-sk. The designatj-on of a primary care provider must be
appropriaLe for the CHIP benef j,ciarj-es' age, sex and residence.
The child would have a right to appeal the designation to Ehe
insurer, the insurance commissioner, and the Department..

lRul-e XXIIII is necessary t.o define when disenrollment. with an
insurer may occur. Participation in CHIP is voLuntary and a
child may wit.hdraw anytime. Afternat.ives were not considered.
When more Ehan one insurer is available, a child may switch
insurers annua11y. The Department. evaluated the option of
allowing children to change insurers more or less frequently
than once a year. The rule, as proposed, proE.ect.s the child
without being unduly burdensome to the insurer or the
DepartmenE .

Subsection (3) provides for disenrollment of a child from an
insurer or terminaEion from CHIP for "good cause" as determined
by the commissioner of insurance. In discussions wit.h the
insurance commissi-oner's staff. the Department learned thaE
"good causerr is rarely invoked. However, Lhe Departments deems
it necessary to retai.n the option in order to protect insurers
from beneficj-arj-es who are Eruly abusive of their benefits. The
Department rejected the option of requiring insurers to serve
all children because it would have been unduly burdensome for
the family Eo have duplicate appeal rights through bot.h the
insurance commissioner's of f.ice and t.he Department should "good
causerr ever be invoked.

Subsectj-ons (4) and (5) describe when disenrollment. wou]d become
effective and the instances in which the Departments may
di.senroll a chi1d. The Department considered and rejected other
options because the timing of monthJ-y enrollment transmittsals to
insurers limiEs how quickly a child can be disenrolled. The
DepartmenE did not consider alternatives to enrolling a child
with a particular insurer in cases where a contracL is
terminaEed, E.he child moves outside the service area or becomes
ineligible for CHIP. In the first two instances, an alternaEive
would not have allowed the Department to comply with federal and
state guidelines for CHIP. In the last instance, the child's
ineligibiliEy would preclude an alternative.
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IRuIe xxIV] defines that the Department may contract with
multiple insurers, may purchase gl-asses under a volume purchase
contract, and may contract directly with dental providers.
Please see the discussion concerning vision and dental services
in the rationale to [Ru]-es XVIf and XIXI . The Department
considered the option of contracting with just one insurer for
CHIP and rejected the idea because it woul-d be too resErictive
wit.houL offering substanEial- advantages to the beneficiaries or
the state -

Subsection (4) prohibits an insurer from holding a family
responsible for j-ts debts. Alternatives were not considered.

lRule XXVI describes how services may be provided. Within the
l-imits of state ficensure standards, a CHIP insurer may restrict
t.he use of certain t.]T)es of providers. may require
preauthori zat ion of services and may require that chifdren use
part.icipating providers. The Department rejected as
unreasonabfe t.he opLion of requiring an insurer to contract wit.h
all providers. Since CHIP insurers are assuming the rj-sk of
providing care for a fixed premj-um, they should be allowed to
decide with whom they want to contract to provide that care.
The Department al-so rejected as unreasonable the option of not
allowing an insurer to set prior authorization requirements or
restrict beneficiaries to using a participating provider. The
beneficiary woufd have no incentive to use a participating
provider if insurers coul-d noL restrj.ct the use of
nonparE icipat ing providers. The Department recognizes that
prior authorization is a widely accepted method of controlling
medj-cal- costs. Ult.imately, if the Department did not allow
Lhese measures, the cost of premiums would rise and it woufd be
able to serve fewer chil-dren.

Exceptions for emergency care were discussed in the rationale
for [Rule VII] .

SubsecLions (3) and (4) outfine that an insurer must provide at
a minimum the services fisted in t.his subchapt.er but may offer
additionaf services at its discretion. The Department
considered and rejected the option of not letting an insurer
provide additional services at its discretion. An insurer may
wish to offer aft.ernative cost-effective services such as
outpatient physical therapy through a privately licensed
individual rather than through an outpatient hospital
department. The Depart.ment finds that freedom to innovate could
benefit both the beneficiary and the insurer.

[Ru1e xxVI] is necessary to circumscribe the restrictions that
may be placed on contracts with part.icipating providers. A CHIP
insurer may limit the number of providers it contracts with, may
estabfish its own reimbursement levefs, cfaim filing procedures
and enroflment criteria. The Department. considered and rejected
the options of requi-ring an insurer to pay a set amount to
service providers or to contract with all providers. Since the
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insurers are assuming the risk for nearly a1l- Ehe heafth care
needed by CHIP beneficiaries, they need the flexibility to
manage the risk without undue oversight from the Department.

Subsection (3) is necessary tso assure that an insurer will- offer
contracts to certain "safety netrr providers who have
E.radit.ionally served 1ow income and uninsured populations. The
Department rejected the option of not requiring insurers to
offer cont.racts to the "safety neE" providers because these
providers who do not generally have sources of reimbursement
beyond government. programs. Furthermore, many of the providers'
federal grants would require them t.o provide care to CHIP
eligible chifdren in any event. The Depart.ment believes the
proposed rule requj-ring insurers to offer a contracL Eo these
providers is a reasonable accommodaEion to help safeguard Ehe
providers' ability to continue to offer care.

Subsect.ion (4) is necessary t.o implement the federal rule that
requires a CHIP j-nsurer to terminate any conEract with a
provider suspended or terminated by the Medicare or Medicaid
program of any sEat.e for fraud or abuse. Si,nce this is a
mandate of federal- Iaw, the Department considered no
afEernatives.

Subsections (5) and (5) requj-re t.hat CHIP providers be licensed
and that physicians, advanced practice registered nurses and
physician assistantss have hospital admj-tting privileges or a
mechanism in place to ensure hospitalization when appropriaEe.

Subsections (8) and (9) are necessary to prevent confusion by
some providers about whether they were contracting wiEh the
Department or Ehe insurer. The Department. rejected t.he
alternative of not including this language because its
experience has been that some providers were confused in the
absence of a cl-ear statement.

Subsection (10) is necessary to prevent CHIP insurers from
imposing a gag clause on providers. The Department determined
that the prohibition was necessary for consumer protect.ion. The
Depart.ment. rejected more st.rict. criteria as unduJ-y burdensome.
More lenient criteria would not adequately protect the CHIP
beneficiary.

lRule XXVIII outlines the reimbursement principles the
Department wj-1l apply to insurers. The Depart.ment wiJ-I pay a
per child per monEh pa)rment for CHIP coverage. This payment is
payment in fulI and the insurer may not bill the child or
guardian except as allowed under the cost-sharing provisions j-n
[Ru1e XX] . If the insurer can provj-de care for less than this
amount, Chey may keep the profit. If iE. costs Lhe insurer more
than the premium for care, they assume t.he risk, The Departsment
did not consider Ehe opEion of having Ehe Department assume the
risk because state enabling legislation does not envision this
possibility. The Department discussed the option of limiting
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the profit. an insurer coufd make in several legislative forums
but the enabling legislation did not authorize it. The
Department be]ieves thaE. such a limiE would not be appropriate
consj-dering Ehe risk it is asking CHIP insurers Eo assume.

[Rufe XXVIII] is necessary to implement. federa] requirements for
minimum utilization review and quality assurance mechanisms E.hat.
a CHIP insurer must have. Therefore, the Department did not
consider the option of omitting this rul-e. The Depart.ment
rejecEed more ext.ensive util-ization review and quality assurance
rules as unnecessary because j-nsurers are subject. to staEe
insurance regulations and cont.racEual. obligations.

lRule XXIX] provides a grievance procedure for chi-ldren
adversely affected by a CHIP insurer's decision. An expedited
resolution by Ehe insurer woufd be avail-abfe at the Department's
discret.ion. The Department reviewed and rejected the
alternative of not including an appeal directly to the
DepartmenE except when eligibility is denied or terminated. An
appeal is necessary for the protection of CHIP beneficiaries.
However, the Department did not deem it necessary to have a more
stringent appeal process t.han the one proposed. The Department
has had a great deal of experience in administering a variety of
medj-ca1 programs and found appeals processes similar to the one
proposed to be adequate.

4. Int.erested persons may submit their data, views or
arguments ej-ther ora11y or in writing at t.he hearing. Written
data, views or arguments may also be submitted to Dawn Sl-iva,
Office of l-,ega1 affairs, Depart.ment of Public Health and Human
Services, P.o. Box 4210, Hel-ena, MT 59504-42a0, no later than
5:00 p.m, on March 9, 2000. Data, views or arguments may also
be submitted by facsimj-1e (405) 444-]-970 or by electronic mail
via the Internet to dphhslegal@state . mt . us . The Department also
maintains fists of persons inE.eresL.ed in receiving notice of
administrative rule changes. These lists are compiled according
to subjects or programs of interest. For placement on the
mailing fist, please write the person at the address above.

5 . The of f j-ce of I-,ega1 Af f airs, Department of Public
Hea1tsh and Human Services has been designated to presj-de over
and conduct Ehe hearing.

5^ JZ^
Rule Reviewer Director, Publ

l{uman Services
IIealth an

Certified Eo the Secretary of State ,fanuary 31, 2000.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the maEter of the
adoption of ARM 2.21 .3]-2
and Ehe amendmenE of ARM
2.2L.3o5 for disastser
leave for trained
American red cross
volunt eers

NOTICE OE THE ADOPTION OF
ARM 2.21.312 AND
AMENDMENT OF ARM 2.2I .306
REI.,ATED TO DISASTER LEAVE
FOR TRAINED RED CROSS
VOLUNTEERS

To: Al-l- Concerned Persons

1. On Oct.ober 2L, 1999, the Department of Administrat.ion
published notice of the proposed adoption of ARM 2.2L.312
(Ru1e I) and the amendmenE of ARM 2.2]-.306 relaLed to disaster
leave for trained red cross vol-unteers aE page 2315 of the
Montana Administrative Regist.er, j-ssue number 20.

2. The deparEmenE has amended ARM 2.21.305
2.21 .3f2 (Ru1e I) wit.h the following changes.

and adopted ARM

2.2r.306 POLICY AND OB,JECTIVES (1) and (1) (a) remain the
same .

(b) provide paid time off noE charged Eo an employee's
accrued feave or compensatory ti-me for an employee who is a
t.rained and certified member-eF-+he American red cross +isaeeer
seFr:i-ees-&uma*_::eseurees voLunteer to provide special-i-zed disaster
relief services for Ehe red cross iM

; and
(c) through (2) (b) remain the same.

AI]ITH :

IMP:
2-18-102, MCA
2-ta-t02, MCA

2.2-],.31.2 AMERI CAN RED CROSS DISASTER SERVICE As used in
this subchapEer,

(1) and (2)
the foflowing def i.nitions apply:
remain the same.

..r^.1 -!. +l-^ --!.1 ^.1 --!^l 1^^^ c.E^ 
^^^ ^* ^L^--^eElE uvs .?zJv t vvv

(4) through
through (11) .

(L2) remain the same, but are renumbered (3)

AUTH:
IMP :

2-18-102, MCA
2-18-102, MCA

3. The following comments were received.

COMMENT #1: The notice of proposed amendment of ARM 2.21.305 did
not provide a suf f j-cient rationale for the amendmenE.
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RESPONSE: The department. disagrees. The purpose of the
amendment is to add disaster service leave for Red Cross
voluntseers to a rule which lists the types of dj-saster leave
available to state employees. This is the only purpose of Ehe
rule and the department believes the rat.ionale is sufficient.

COMMENT #2: Two comments were received asking E.he departmenL Eo
change the disaster level designatj-on from L.,eve I 3 to Level 2 an
order for employees to be eligj.ble to t.ake paid disaster service
1eave.

RESPONSE: The department has removed aLl reference to the fevel
of disaster that would gualify for this leave. cranting of leave
to employees who are certified American red cross dj.sasEer
volunteers called upon by the red cross to provide special-ized
services is ent.irely at E.he discretion of the agency. The
affected employees' supervisors are in the best position to knowj-f such leave can be grant.ed regardless of the size of the
disaster. This change eliminates the need for further amendment
of t.his rule should the Amerj-can Red Cross change its dj-sasEer
level descriptions.

BY: Daf SmiTie Lois Menzies
Dal Smilie
Rul-e Reviewer

L.,oi s Menzies
Di rector

Certsified Eo Ehe Secretary of State ,January 31, 2000.

3-2/70/00 Montana Admini.strative Register



BEFORE THE
OF

-444-

DEPARTMENT OF ADMIN]STRATION
THE STATE OF MONTANA

In the matter of
amendment of ARM
2.21 .1423 and ARM
2.21-.]-424 in the
with Disabilities
Preference Policy

the NOTICE OF THE AMENDMENT
OF ARM 2.2I ,L423 AND ARM
2.2I .1-424 IN THE PERSONS
WITH DISABILITIES
PREFERENCE POI,ICY

rrent. employee of an agency who meet.s eligibility
may cl-aim and shall recej-ve the persons wiEh a
preference when Ehe emplovee is considered an

its intent .

Eliminating the term abilities in ARM 2.2L.1-423 (7)
greater discriminat.ion against disabl-ed persons.

Persons

TO: A11 Concerned Persons

1. On October 2!, 1999, the Department of Adminj-stration
published notice of the proposed amendment of ARM 2.21 .a423 arLd
ARM 2.21-.1-424 refated Eo the Persons with Disabilities
Preference Policy at page 23]-2 of the Montana Adminj-sEraEive
Register, issue number 20.

2. The department has amended ARM 2.21.1424 as proposed and
amended ARM 2.21 .]-423 with the foJ-lowing changes:

2.21..1.423 APPLYING PREFERENCE (1) Ehrough (4) remai-n the
same.

(5) A cu
requi rement s
di s abi 1it ie s
applicant for
is defined in
limited recru

a posiEion which is an iniEial- hire as that term
thi-s policy , whether or not. the aqency oriqj-na11y

itment for the position to current employees.
(5) remains the same.
('7], Substantially equal gualifications does not mean a

situation in which two or more applicanEs are exactsLy equally
gualif j-ed. It means a range within which two applicants must be
considered to be substantially egual in view of the qualificatsions
set for the job. QuaLificaEj.ons sha11 include job-related
compeEencies, which are knowledge, skill-s. and behaviors,

(8) and (9) remain the same.

ATITH: 39-30-105, MCA
IMP: 39-30-101 et seq., MCA

3. Two comments were received.

COMMENT #1: There was a requesE for additj-onal clarification of
ARM 2.2f .a423 (5) concerning eligibi-1ity of current employees of
an agency during an j-nitial hiring by an agency.

RESPONSE: The department has expanded this section in an effort
to clarify
COMMENT #2:
wi l,l- lead to
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RESPoNSE: The deparEments disagrees. The department bel-ieves
el-j-minating the term abilit.ies, which will be done in all
personnel policies as part of the Human Resources Competency
Project, actually enhances emplo]rment opportunities for persons
wit.h disabilities by focusing the hiring process on
qualifications which are observabl-e and measurable.

BY: Da7 SmiTie Lois Menzies
DaI SmiIie
Rule Reviewer

I-,ois Menzies
Di rector

Certj-fied to Ehe Secretary of State ,January 31, 2000.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
amendments of ARM
2.2t.3602,2.2a.3503,
2.2L.3607 , 2.2a.36t5
Ehrough 2.21-.3519 and Ehe
repeal of ARM 2.2L.3608
through 2.21 .36a0 ,

related Eo the Veterans'
Employment Preference
Pol i cy

NOTICE OF THE A]VIENDMENT
oF ARM 2.21 .3602 ,
2 .21 .3603, 2.2L.3507 ,
2.2L.361_5 THROUGH
2 .2I .36L9 AND REPEAI.,, OF
ARM 2 .21.3508 THROUGH
2.21-.251.0 , REI,ATED TO THE
VETERANS' EMPLOYMENT
PREFERENCE POLICY

To: AIf Concerned Persons

1. On October 2l , 1999, the Department of Admj-nistration
published not.ice of the proposed amendmenL of ARM 2.27.3502,
2.2L.3503 , 2.21 .3607 , 2 .21 .361-5 through 2 .2!.3619 and the repeaL
of ARM 2.21-.3508 through 2.21 .3610 related to the VeLeran's
Empl-oyment Preference PoIicy at page 2304 of the Montsana
Administrative Register, issue number 20.

2. The
proposed .

department has amended and repealed the rules as

3. One
received at
1999.

comment. in support. of
the public hearing E.hat

proposed changes
hefd on November

the
was

was

BY: Daf SmiTie Lois Menzies
Dal- SmiLie
Rul-e Reviewer

Loi-s Menzies
Di rector

CerE.ified to the Secretary of SEaEe January 31, 2000.
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BEFORE THE DEPARTMENT OF AGRI CULTURE
OF THE STATE OF MONTANA

In the mat.t.er of the amendment
of ARM 4.5.202 Category 1 and
4.5.203 Category 2 relating
to noxious weeds

TO: Af1 Concerned Persons

1. On December 1-6, 1-999 |
Agriculture published a notice
4.5.202 CaEegory 1 and 4 .5.203
weeds at page 2796 of the 1999
Register, Issue No. 24.

NOTICE OF AMENDMENT

the Montana Depart.ment of
of proposed amendment of ARM
Category 2 concerning noxious
Montana Administrative

2. The deparEment has amended the ARM 4.5.202
Cat.egory 1 and 4.5.203 Category 2 rules exact.ly as proposed.

3. The departmenL recej-ved eight written comments. The
comments received and the departmentrs response s foffows:

COMMENT 1 Seven commentors supported t.he

as a

rules as
proposed .

RESPONSE: The department concurs.

COMMENT 2: One comment.or stated EhaE a weed district may
writ,e a management plan which states they will in effect
ignore a noxious weed designation for a pIant. and not conErol
the p1ant. The commentor stated that the state desj-gnation is
worthless because counties can choose to ignore the
designation.

RESPONSE: The noxious weeds proposed to be added to Lhe
noxious weed list are either relatively new j-nvaders or
invaders thats are sEarEing tso rapidly expand their
infestsatsions. These t]4)es of inf est.at.ions are Ehose which
counties are extremely inEerested in contsroI1ing. Once the
statse designates the plant as a noxious weed. all counties are
requj-red to devefop a management. pfan and cannot ignore the
designation. The management plan strategry for any given
noxious weed can range from eradication to greaEfy reduced,
minimum control efforts, Mj-nimum control efforts are usually
an option; when the infestation j-s so great, it becomes
uneconomical to intensively manage by either the weed
district. Ehe government or private landowners and managers.

COMMENT 3: The same commentor stated that counEies are
allowed to add pfant.s Eo their count.y noxious weed 1ist. and,
if t.hey do add such weeds, maybe they woufd be more interested
in controlling them.
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RESPONSE: Even if counties add a plant to tsheir county
noxious weed list, a management plan must. be developed as
previously described. The advantage of a statewide listing is
the cooperative efforts among the counties and privat.e
l-andowners to manage the noxious weed. It is important also
to recognize that each landowner is responsj-ble to manage the
noxious weed on his or her propert.y. Typically, counties
provide technical and, in many cases, economic assistance to
landowners.

DEPARTMENT OF AGRI CULTURE

By:

Ralph Peck
Director

By:

?im MeI oY, Attorney
Rules Reviewer

Certified to Ehe Secretary of SEaEe ,fanuary 31. 2000.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matEer of Ehe
amendment of rufe 5.5.1110
pertaining to determination
of reasonableness of benef i-ts
in rel-ation to premium
charged in credit di-sab j-1ity
and credit life insurance

NOTICE OF AMENDMENT

To: Afl Concerned Persons

1. on August L2, f999, Ehe SEaEe Auditor's Office
published a notice of public hearing Eo consider Ehe proposed
amendment of rule 5.5.1110 pertaining to determination of
reasonabLeness of benefits in rel-ation to premium charged in
credit disabiliEy and crediE life insurance at page ]-7]-7, 1,999
Montana Administrative Register, j-ssue number 15. The hearing
was held september 27, 1999, in Helena, Montsana.

2. The Department has amended ARM 5.5.1110 as proposed.
buE with the fol-l-owing changes (new text. is underlinedi text
to be deleted is interlined) :

6 .6 . 1]-10 DETERMINATI N F REASONABLENESS OF BENEFITS IN
RE].,ATION TO PREMIUM CHARGED (1) through (1) (b) will remain
t.he same.

(2) Creditor, agent and genera] agent compensation must
not' be more than a combined total of 37.52 of the net written
prima f acj-e premi,um. This compensaEj,on musE be apportioned
with noE more than 30? to the producing creditor or agent and
not more than 7.5? Eo the producing general agent. ?hese

, qYLr:L vt :,1
arinaagemeEEs-

(2) (a) through (:)(b) wi I1 remain the same,

AUTH: Sec. 33-21-111, MCA
IMP: Sec. 33-21-205, MCA

3. The Department has Ehoroughly considered al-l- commenEs
and testimony received. Those comments. and the Department.'s
responses thereto, are as follows:

Comment 1: Two commentors st.at.ed that the commissioner
of insurance should not be involved in regulating how
commissions paid for crediE life and disability insurance are
apportioned between credi.tors or agents and general agents.

Response: The existing rule language has long limited
the compensation paid to credit.ors, agents and general agents.
The proposed amendment merely specifies how the existing
percentage limitation may be split between the creditor or
agent and general agent. The commissioner has received
3-2/ro/00 Montana Administrative Register



-454-

several- requesLs from members of t.he industry to furt.her
specify how the general l-imitation is to be divided between
creditors or agents and general agents and befieves such a
cfarification j-s warranted. Such a step will help assure thaE
general agents wiLl- be compensated in those sj.tuations in
which insurers desire to use general agent services.

Comment 2: One commentor suggested capping only the
percentage which could be paid Eo creditors or agent.s thus
allowing an insurer Eo pay more than the proposed cap of 7,5?
Eo general agents.

Response: The commissioner believes that the proposed
cap of 7.52 to general agents will adequately compensate those
agents for the services involved.

Comment 3: One commentor suggested that. E.he proposed
rule will reduce the compensation which coul-d be paid to
creditors or agents.

Response : The commissioner be1ieves the proposed cap of
30?r to creditors or agents is adequate compensation for the
services invofved.

Comment 4: One comment.or expressed philosophical
opposition to any regulation by the commissioner of commj-ssion
limit.ations for credit life and disability insurance saying
they reduce competition in the industry and discourage
products from being offered.

Response: Commission l-imitations for credit. life and
disabj-IiEy j-nsurance have been implemented in many states
because of solvency concerns which are shared by Ehe
commj-ssioner. The general 37.5? lj-mitation has been in place
for many years and has not been shown t.o impact either
industry competiEion or t.he avail-ability of productss.

Comment 5: Five comment.ors argued against the inclusion
of creditor, agent or general agent owned reinsurance
agreements in the compensation limits. These commentorg were
primarily concerned that the limitations on reinsurance
compensat.ion would preclude those t)4)es of arrangements
because not enough compensation wou]d be available to fund
commissions for creditors, agents, general agents and
reinsurers out of the 37.5? t.otaI. The commentors argued that
allowing reinsurance of credit life and disability insurance
by creditors, agents and general agents creales incent.ives to
insure onl-y the most appropriate credit. risks thus helping to
keep the cost of credit life and disability insurance down.
In addition, a1l-owing reinsurers to receive compensation
outside of the 37.5? limitation would not affect solvency as
the reinsurance itself operates tso reduce the financial-
exposure of t.he credit insurers.

Response: The commissioner agrees wiEh these commentors
and has deleted that portion of the proposed amendment which
includes reinsurance arrangements in the 37.5? cap.

Montana Administrative Register 3-2/1,0/00



-455-

MARK O ' KEEFE, St.ate Auditor
and Commissioner of Insurance

By:
Pet.er Funk
Deputy Insurance Commissioner

-s
By:

Janl ce S. VanRiper
Rules Reviewer

Certified to the SecreEary of St.ate January 31, 2000.
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BEFORE THE BOARD OF ALTERNATIVE HEAITH CARE
DEPARTMENT OF COMMERCE

STATE OF MONTANA

To: A11 Concerned Persons

1. On SepEember 23, ]-999 , the Board of ALEernatj-ve
Healt.h Care published a notice of the proposed amendment of
lhe above-sEated rule at page 1-933, 1-999 Montana
Adminj-straEive Register, issue number 18.

2. The Board has adopt.ed ARM 8.4.503 DIRECT-ENTRY
MIDWIFE APPRENTICESHIP REQUIREMENTS exactly as proposed.

3. The Board received t.hree comments. The comments
received and t.he Board's response is as follows:

COMMENT: The commentators voiced concerns that a newly-
licensed midwife should not be allowed to supervj-se a Level
apprentice as this would 1ower the educational requirementss
for licensure and the licensee wou1d not have the abiliEy or
experience to supervise a Level I apprentice.

RESPONSE: The Board responded that a Level I apprent.ice is
only allowed to observe 40 birt.hs and perform 20 prenat.al
exams, which is a minima] part of the totaf experience
requirement. The Board determined thaE t.his level of skiI1
could be supervised by a newly-l-icensed midwife. The
education and experience requirements for l-icensure would
remain unchanged. There is a shortage of apprentice
supervisors and this change has been proposed to mitigate the
problem. It rras also noted that. public safety would be
enhanced as the new language woul-d allow an apprentice to
accompany Ehe newLy-lj-censed midwife to bj-rths.

BOARD OF ALTERNATIVE HEALTH CARE
MICHAEL BERGKAMP, ND, CI{AIRMAN

In E.he matter of the amendment
of a rule pertaining to direct.-
entry mj-dwj-f e apprenEiceship
reguirement s

BY:

NOTICE OF AMENDMENT OF ARM
8 .4 .503 DIRECT-ENTRY MIDWIFE
APPRENTICESHIP REQUIREMENTS

I

A"*; zrn B*-,,
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
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BY:

4",*.* zq B-,rt,-,

ANNIE M. BARTOS, RU],E REVIEWER

Certified Eo the Secretary of St.at.e, ,January 31, 2000
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of the
amendment and adoption of
rules pertaining to nurs j-ng
t.asks t.hat may be delegated,
general nurs ing t.asks t.hat
may nots be delegated, nursing
t.asks related Co gastroscomy
feeding that may be deLegated

COMMENT 2: Ms. Cj-ndy Walton, stated her concern
able to force a nurse to del-egate

NOTICE OF AMENDMENT OF
8.32.L702 NI]RSING TASKS WHICH
MAY BE DELEGATED, 8.32.A709
GENERAI.,, NURS ING TASKS TIIAT
MAY NOT BE DELEGATED AND
ADOPTION OF NEW RULE I
NURS ING TASKS RELATED TO
GASTROSTOMY FEEDING TIIAT MAY
BE DELEGATED

thaE an
such a

TO: ALl- Concerned Persons

l-. On OcEober 7, 1-999, the Board of Nursing published a
noEice of the proposed amendment of the above-stated rufes at
page 2150, 1999 Montana Administrat.ive Regist.er, issue number
1-9. The hearing was hefd October 27, 1-999.

2. The Board has adopted ARM 8.32.1-702 NURSING TASKS
THAT MAY BE DELEGATED. 8.32.1709 GENERAI.,, NURS ING TASKS THAT
MAY NOT BE DEI-,EGATED exacE.ly as proposed. NEW RULE I r^ras
adopted as proposed wit.h a mi-nor change to the catchphrase as
follows: (ARM 8.32.1713r, NURSING TASKS RELATED TO GASTROSTOMY
FEEDING THAT MAY BE DEIJEGATED.

3. The Board received five comments. The comments
received and the Board's responses are as follows:

COMMENT 1: Ms. Sami Butfer testified on behalf of the
Montana Nurses Association and voj-ced opposition from the
perspecEive of who musE. determine whether the gast.rost.omy tube
is patent and the site welf-heafed.

RESPONSE: The Board felt E.hat t.hese proposed rule
amendments and new rul-e wj-l-l- only be used for patient.s wit.h
normal wel-I-healed tubes and these patients should need only
minimal observat.ion and not. assessmenE. The nurse will sti11
be involved but not with gastrostomy tubes.

employer would be
task.

RESPONSE:
force a nurse
safe because
pracuice.

COMMENT 3:
woufd be ok
reinserL a

The Board responded that an employer may not
to do anything Ehat the nurse does not f eel- is

the nurse is responsible for his or her own

Ms. Marfene Piazzola staEed that she felt. it.
for the mother of a child to be allowed to

gastrostomy tube.
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the public must come first and should involve nurse
involvement .

COMMENT 4: Numerous comments were received which were
simifar in vein from the Montana Association of School- Nurses
and other educaEional personnel sEating Eheir opposition t.o
the proposed rule changes because of t.he burden it would place
upon schools and school nurses.

RESPONSE: The Board sEaEed Lhats parenEs are crying
help. The Board bel-ieves that allowing delegaE.ion where
nurse is sEi.1f involved is a compromise which serves the
interests of aff parties.

for
the
be st

RESPONSE: The Board stated that ,'If the rufe changes are
adopted along with the New Rufe, t.here woufd stil-l- be a
delegation of nursing Easks and Ehe nurse would sti11 be
present in some sense. Delegation requires nurse involvement
at l"east every other week in some way. The parent would stil-l-
not. be the person trai.ning the delegatee. The Board is
sensitive to the frustraEion of t.he families, but safety is
paramount. These changes would not be a carte bfanche
delegation to the family in this area and in no way will this
incfude delegation of medications. If it is noE safe in a
particul-ar situation, the task shoul-d noE be delegated. "

BOARD OF NURS TNG
KIM POWE],]-,,. RN, BSN, PRESIDENT

COMMENT 5: Numerous parents
comments generally stating their
changes and new rule because of
endure -

BY:

testified and submitt.ed
approval of the proposed

the hardships Lhey must.

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

A*"*" zq B,rt,,

2<BY:

ANNIE M. BARTOS, RUI,E REVIEWER

Certified to the Secretary of State, January 31, 2000
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BEFORE THE BOARD OF PHARMACY
DEPARTMENT OF COMMERCE

STATE OF MONTANA

amendmenE
to

NOTICE OF AIVIENDMENT OF ARM
A .40 .702 DEFINIT]ONS

To: A11 Concerned Persons

1. On October 2l , 1,999, the Board of Pharmacy published
a notice of the proposed amendmenL of the above-stat.ed rul-e at
page 2330, 1999 Montana Administrative Register. issue number
20. The hearing was hel-d November 1-7, L999.

2. The Board has adopE.ed ARM 8.40.702 exactl-y as
proposed .

3. The Board recei-ved one comment at the hearing. The
comment received and the Board's response is as fof l-ows:

COMMENT: One individual was concerned that aJ,lowing
ambulatory surgi-centers to have l-icensed pharmacies
woufd increase the competition for pharmacies.

RESPoNSE: The Board's response was that competltion did noE
impact the protection of Ehe public and the Board is
not charged with monitoring competiEion wj-tshin the
profession.

BOARD OF PHARMACY
.fOHN POUSH, R.Ph., CHAIRMAN

BY:

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

vt4

A,',*- zr< Brrt,-BY:

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, .fanuary 31, 2000
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of t.he amendment.
of rules pertaining to licen-
sure of foreign-trained
applicantss, credit. for formal
individual study programs and
basic requirements

NOTICE OF AMENDMENT OF ARM
8 .54 , 4!6 ].,ICENSURE OF
FOREIGN-TRAINED APPLICANTS,
8. 54. 802 BASrC REQUTREMENT,
8 .54 .816 CREDIT FOR FORMAL
INDIVIDUAL STUDY PROGRAMS,
AND 8.54.A2L REPORTING
REQUIREMENTS

experr- ence
should be
a permit

TO: Al-l- Concerned Persons

1. On OcEober 2l , 1-999, the Board of PubLic Accountants
pubJ-ished a not j-ce of the proposed amendment of t.he above -
statsed rules at page 2332, 1999 Montana Administrative
Register, issue number 20.

2. The Board has adopted ARM 8.54.41-6 LICENSURE OF
FOREIGN-TRAINED APPLICANTS, 8. 54.8O2 BASIC REQUIREMENT,
8.54.81-5 CREDIT FOR FORMAL INDIVIDUAL STUDY PROGRAMS, and
8.54.82a REPORTING REQUfREMENTS exactly as proposed.

3 . The Board received one written comment. The comment
received and the Board's response is as follows:

COMMENT: One individuaf commented that evi-dence of
aEEested by a foreign-trained Chartered Accountant
accepEed by the Board as evidence of experience for
to pract.ice.

RESPONSE: The Board will take the matter under consideration
and wil-I research the j-ssue prior to adopting any rule changes
on whether the Board will accept evidence of experience
attested by a foreign-trained Chartered Accountant.

BOARD OF PUBLIC ACCOTINTANTS
ELLEN G. SOLEM, CHAIRPERSON

A^**" zq.1R.*-,,
BY:

ANNIE M. BARTOS, CHIEF COUNSEI.,,
DEPARTMENT OF COMMERCE

C"*,- zq G.*-BY:

ANNIE M. BARTOS, RULE REVIEWER

Certified to t.he Secretary of St.at.e, ,fanuary 31. 2000
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BEFORE THE LOCA]-,, GOVERNMENT ASS]STANCE DTVISION
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In t.he matter of t.he )
amendment of ARM 8.94.3001_, )
I .94.3002, and 8.94.3003 )
pertaining to t.he monument - )
ation of surveys and to the )
form, accuracy, and descrip- )
tive content of records survey)

NOTICE OF AMENDMENT OF ARM
8.94.3001, 8.94 .3002, AND
8.94.3003

TO: Al-1 Concerned Persons

1. On October 7 , 1-999 , the Local Government Assist.ance
Division of the Department of Commerce published a notice of
public hearing on the proposed amendment of rules pertaining
to the monumenlation of surveys and to Ehe form, accuracy and
descripEive content of records of survey at page 2156, L999
Montana Administrative Register, issue nurnber 19. The hearing
was held on OcEober 27, L999, in Hel-ena, Montana.

2. The Department has amended ARM 8.94.3001, 8.94.3002,
and 8.94.3003 as proposed but witsh the folLowing changes:

"8.94.3001 UNIFORM STANDARDS FOR MONUMENTAT I ON
(1) through (1) (a) r
(b) A11 melal monume

diameter and +4 18 inches
inch in diameter marked i
:=egri-sEragi€E license numb
survey and eiLher the nam
employing Ehe surveyor.

emain as proposed.
nts must be at least one-haIf inch
in length with a cap not. less t.han

n a permanent manner wit.h the
er of the surveyor in charge of the
e of the surveyor or the company

1n
1

eL q vqy

suu ! f ! urr)' rar Metal monument s
marking a U-€---gte+ernme+e public land survev corner as
described in 70-22-1-01 , MCA, must be at least +g 24 inches

in diameter wj-th an appropr iate 1y
l-east 3 2 inches in diametser. A monument
survey corner mav al-so consist of a cap

long and 3J4 5/8 ir.cln
stamped metal cap at
markinq a public land
as described in this rule set firmly in concrete.

(c) Before a subdivision plat. or cert.ificate of survey
may be filed for record the surveyor shal-I confirm the
location of as many monumenEs as. in Ehe surveyorrs
professional judgment, are necessary to reasonabfy assure the
perpetuation of any corner or boundary establj-shed by Lhe
survey and to enabfe other surveyors to reestablish those
corners and boundaries and reE.race the survey. The surveyor
shall clearly identify on the face of the plat or certsificate
of survey afl monuments pertinent to the survey, and the
descriptions of these monuments must be sufficient to idencify
the monuments

(d) The surveyor sha11 set afl monuments prior to the
filing of a plat or certificate of survey except those
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monuments that will be disturbed by the instal-l-ation of
improvements or that, because of severe weather condit.ions,
may, in the surveyor's judgmenE, be more appropriately and
accurately set after the weather has improved. In these Ewo
circumstances the surveyor may set monuments after the survey
document. is fifed if the surveyor certifies on t.he survey
document that the monument.s will be set by a specified date

#. The surveyor sha11 set. monument s ,
the plaqClmelt of which has been deferred because of severe
weather conditions, within 240 days of Ehe date on which the
survey documenE was f i led.

(d) (i) through (f) remar_n as proposed. 'r

Auth:
IMP:

76-3-403,
76-3-403,

MCA
MCA

'I8.94.3002 UNIFORM STANDARDS FOR CERTIFICATES OF SURVEY
remaan as proposed .(1) throush (1) (d)

(i)
sect ion,

A title or title bfock including the quarter-
section, township,

count and, if app f icabfe .

range, principal meridian,
citv or t.own in which the

survey must. not. bear the t.itIe "pIat.,'
or any tj-tIe other than "Certificate of

Ehrough (d) (v) remaln as proposed .

The location of, and other

and
surveyed

land i-s located. ExcepE as provided in (1) (f) (v) , * a
certi-ficate of
"subdivision, "
Survey. "

(d) (ii)
.flL^ l-.i -.,1 ,l.i--^ts^- --,1 I ^-^tsL /.1 .F l--^..,-\

^r ^-*.1 -- ^* ^^*.i ], .l -^ ^- r-L^
(d) (vi )

informat ion
replaced or

relating to al-l monuments found, set. reset.
removed as resuired by ARM 8.94.3001(1) (c) .

(d) (vi ) (A)
(d) (vi ) (B)

reeraeeme+Eg a

remains as proposed.
A11 monuments a+d=-etleF-erride found during

retracemenE. t.hat influenced the position of any
corner or boundary indicated on the certificate of survey must

required by ARlt 8.94.3001(1) (c) .be clearly shown as
(d) (vii) through (x) remains as proposed.
(xi) Lengths of all lines shown to at least tenths of a

foot, and all angles and bearings shown Lo at feasE the
nearest minute . Distance measurements must be state din
En lish un but their metric e ival ent s shown to the
nearest hundredEh of a meter, mav be noEed parent he t i caf Iy .

(d) (xii) remains as proposed.
(xii) (A) If the parcel surveyed is either an aliquot part

of a U. S. government overnment 1ot
information required by this subsectsion is the aliquot.
government fot description of the parcel.

3-2/L0/00 Montana Administrative
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(E) The requirement
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remaln as
this rule

proposed .

does noE apply to
(D)
of

cerEific tes of surve that de ict a artial reLracement of
the boundaries of an existi-nq parcel- or establ-ish the l-ocation
of l-ines or corners thaE control t.he focat.ion of an existin
parcef.

(l) (d) (xiii) through (1) (g) remain as proposed. r'

Auth: 75-3-403, MCA
IMP: 75-3-403. MCA

I'8.94.3003 I]NI FORM STANDARDS FOR FINAL SUBDIVISON PLATS
(r
(z

s ecE ion
if aool

) through (2) remain as proposed.
) (a) A title or titl-e block indicatsing the quarEer
, township, range, principal meridian, an+d county. and.
icable c itv or town. in which the subdivision is

locatsed .

and eith
(b)
(e)

€+ara1>i.ng
informat

er
The titl-e of the plaE must con
"subdivisionu or naddition" .

through (d) remain as proposed
The

er--+erileing--o+,---€$e location of
ion relat.ing to all monumenEs fo

tain the words " pl-at "

, and other
und, seE, reset,

replaced or removed as resuired by ARM 8.94.3001(1) (c) .
(e) (i) remains as proposed.
(1i) A11 monuments aa+-e€her_erridenee found during a

retracement that. influenced the position of any corner or
boundary indicated on Lhe pLat musts be clearly shown 4g
required by ARM 8.94.3001 (1) (c) .

(f) through (i) remain as proposed.
(j) Lengths of all lines shown to ats least tenths of a

fooE, and all angles and bearj-ngs shown to at. Ieast. the
nearest minute. Distance measurements must be stated in
Enqlish units, buE their metric equival-ents, shown to the

(p) remain as proposed.
e parcel bei,ng subdivided is eiE.her an
U.S. government section or a U.S. government
on required by t.his subsection is the
ent l-ot description of the parcel.
(3) remain as proposed.

aliquot or governm
(ii) through

nearest hundredth of a meter, mawb noted Darenthet i a1lv -c
(k) through (1) remain as proposed.
(m) A11 streets, aLleys, avenues, roads, and highways;

their widtshs (if ascertainable) from public records bearings ,
and area; the width and purpose of all road rights-of-way and
al-l other easements that rr,iJJ-.r+feeE*€r. wi-1l be created by Ehe
filing of the plat; and the names of aI] streeEs. roads and
highways .

(n) through
(p) (i) rf th

aliquot part of a
lot, tshe informati

(3) (a) If applicable, the owner's cerEificate of
dedication of streets, parks, er playgrounds, easement s or
other public improvements .

(b) If applicable, a certifj.cate of the governing body
expressly accepting any dedicated land- a+d easements, or
improvements. An acceptance of a dedication is ineffective
wlthout this certification.
Montana Administrative Register 3-2/Lo/oo
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(c) through (h) remain as proposed.
(i) If a st.reet. creaced by t.he plat will int.ersect with a

state highway, a copy of Ehe state highway access or
encroachment permiE.

(j ) remains as proposed. "

Auth: 76-3-403, MCA
IMP: 75-3-403, MCA

3. The Department has thoroughly considered all
commenLary received regarding the proposed amendments. The
comments received and Ehe Department's response to each
fof low :

Proposed Amendment s t.o 8.94.3001
Monument at i-on

COMMENT NO. 1: The
18 inches in length
than the 24 inches

RESPONSE:
suggest ion

COMMENT NO.

Standards for

minimum size for metal monuments shoul-d be
and one-half of an inch in diameter rather

proposed by the Department.

The Department concurs and has incorporated this
into the final amendment.

2: The term 'license" shouLd be used
the Eerm "registraEion'r in describing the number
surveyors by the Board of Professional Engineers
Surveyors .

instead of
issued to
and Land

RESPONSE: The Department concurs and has incorporated Ehis
suggestion lnEo the f inal- amendment.

COMMENT NO. 3: The minimum size for meE.af monuments used to
replace public land survey corners shoul-d be 24 inches in
length and five-eighths of an inch in diameter rather than the
30-inch length and three-fourths inch diameter proposed by the
Department .

RESPONSE: The Department. concurs and has incorporat.ed this
suggestion into the final amendment.

COMMENT NO. 4: The Department ' s proposal woufd allow for the
deferral- of monumentation due to harsh weather conditions.
This proposal should be withdrawn because deferred monumenEs
may not be set as promised, and a land purchaser may be forced
tso bear the expense of surveying his or her propert.y.

RESPONSE: Al-though the Department has shared t.he concerns
raised by the commentor, it j.s convinced thats the serious
Iega1 consequences thaE would 1ike1y f l-ow from a surveyor's
f aj,lure to set deferred monuments as promised will greatly
minimize if not eliminate entirely t.he risk to the pubfic. A
surveyor who faifed to seE monuments as promised would risk
suspension or revocation of his or her license t.o practice.
3-2/LO/00 Montana Administrative Register
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Furthermore, j-f deferred monuments are not set by the date
promised, E.he division of land depicted in the document may be
declared void in which case the surveyor could be held 1j-able
for damages suffered by his or her client as well as by
purchasers of the surveyed property. Property owners
commissioning surveying work will have an equally compelling
interest in seeing that deferred monuments are timely set.
Fina11y, if experience does not bear out the Department's
expectations regarding the t.imely compleE.ion of deferred
monumentation, the Department wiLL not hesitate to revisit the
matsLer in future rule revisions.

COMMENT NO. 5: The Department's proposal would al-l-ow for the
deferral of monumentation due to harsh weather conditions but.
would prohibit Ehe sale of unmonumented parcels until the
monuments have been set. This prohibj-tion defeats the purpose
of aLlowing deferred monument.aEion and should be del-eted.

RESPONSE: The Department. has defeted t.he prohibition on
but has specified monumenEaEion which has been deferred
harsh weather conditions must be set within 240 days of
filing of the CoS or p1a!.

COMMENT NO. 5: Currently ARM 8.94.3001(1) (g) alIows a
properly detailed and complete description of a corner on a
certificate of survey or subdivision plaE to substitute for
the filing of corner record under sectj-ons 70-22-!04 and 70-
22-Lo5, MCA, of Ehe Corner Recordation Act of Mont.ana. The
Department. should withdraw its proposal to delete this
language.

RESPONSE: The Department has no authority, through its
admj-nisEraEive rules or otherwise, to modify a surveyor's
obligation to fj-fe corner records under the Corner Recordati-on
Act. ConsequenEly, the Department has deleE.ed t.he language in
question precisely because, as indicated by the comment., it
coufd be interpreted as providing an alternative to compliance
with that Act .

Proposed Amendments to 8.94.3002
Certificates of Survey

COMMENT NO. 7: The Department
for certificates of survey and
change may create confuslon as
a plat or a certificate.

saIe,
due to
the

Standards for

should nots authorize new sizes
subdivision plats because this
t.o whether a survey document is

RESPONSE : There has been general supports for and only limited
opposition to allowing two sizes for CoS's and pl-ats to
accommodate different. drafting situations. The Department
believes t.hat if these documenEs are Iabeled in accordance
with tshe Departmentrs ru1es, confusion between the two tl4)es
of documents should be minimal .
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COMMENT NO. 8: The Department is proposing that certificates
of survey bear the name of the person who has commissioned the
survey rather than the name (s) of the owner(s) of the fand
surveyed as provided in the current requirement. This change
wil-1 cause problems if t.he person commissioning the survey is
not. t.he owner and 1. the owner dj-d not. consent to the survey,
2. an exemption is being claimed on the COS, or 3. there is a
dispute involving the land.

RESPONSE: In most cases the person who commissions a survey
is also the owner of the land invol-ved. However, the
Department. is proposing the rule change in question because
surveys conducted over large distances may involve scores or
hundreds of property owners whose identity may be irrelevant
Eo Ehe preparation of the COS. The identification of these
owners is very time consuming and costly and serves no useful
purpose. It should be noted that, under Montana 1aw. property
can be surveyed without the owner's consent (section 7O-L5-
111, MCA) .

N The proposed requirement t.hat modifications of. 9:
subdivisions exempted from subdivision review by sect.iorr 75-3-
201 or 75-3-207, MCA be identified as plat amendments
contradicEs the earlier provision of t.he "certificate of
survey . "

RESPONSE: The Department has addressed this conEradicEion in
the final amendment by noting that the plat amendment
requirement is an exception to the general prohibj-tion.

COMMENT NO. 10: If the surveyed l-and is a city
surveyor town. the tiEl-e or titfe block of the

should indicate this fact. (This comment
subdivision plats as weIf. )

located within
certificate of
applies to

RESPONSE: The DeparEment agrees and has incorporated this
suggestion in t.he final amendmenE wit.h respect to both
certsificates of survey and subdj-vision plats.

COMMENT NO. 11: The proposal is unduly restrictive with
regard to the information EhaE must be provided regarding
found monuments. The extent of this information should be
left more to the professional j udgment of the surveyor.
(This comment applies t.o subdivision pfats as weI1.)

RESPONSE : The Departsment agrees and has incorporat.ed t.his
suggestion in Ehe f inal- amendment with respect to both
certificates of survey and subdivision plats.

COMMENT NO. 12: The Department of TransporEation is requi-red
to use metric measurements for its surveys, buts Ehe DeparEment
of Commercers rules governing certificates of survey allow
distances to be shown only in English units. Accommodation
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shou]d be made for metric units. (This comment
requirements for subdj-vision plat. )

appl-ies to

RESPONSE: The Department concurs and has modified it.s
proposaf to aflow for t.he optionaf use of meEric equivalent
measurements which are to be shown parent.heE. ical l-y. In the
interest of unj-formity, the final amendment gives priority to
the use of Engl.ish units which is sti1l mandatory and primary.

COMMENT NO. 13: The Department shoufd deleE.e the long-
standing requirement. Ehat surveyors incfude a I'narrative legaf
description of the parcel surveyed" in cert.ificates of survey
because. contrary to one of the purposes of the Subdivision
and Platting Act, this description will be used to identify
the parcels or parcels depicted on a COS rather than the COS
and parcel number. This inviE.es the introduct.ion of errors
into Land conveyances. (This comment applies to a
corresponding requirement for subdivision p1aE.s. )

RESPONSE: The DeparEment is sensitive to this concern and, in
facE., initially proposed t.o delete the lega1 description
requirement. However, Ehe Department has since learned that
within the next few years the Department of Revenue pfans to
implement a system that wilf a11ow land cfassification offices
t.o scan narrative legal descriptions directly from survey
documents into the property assessment data base. So as not
to defeat the l-abor and timesaving benef j-ts of this new
system, Ehe Department has decided to retain the requirement.,
but, at the request of the surveying community, has cl-arif ied
whac constitutes a 1egal description for purposes of the rule.
The Department has also exempted from the requirement surveys
which neither create nor retrace the boundaries of entire
parcels. (This response appl j-es to the simj-lar requirement
for subdivision plats. )

Proposed Amendments s to 8.94.3003 Subdivision Pl-ats

COMMENT NO. 14: The requirement that a subdivision plaE show
the widths of street.s, a11eys, avenues, road, and highways I'if
ascertainable" should be Limited to information that is
reflecEed in t.he pubic record.

RESPONSE : The Department concurs and has incorporated this
suggestion into the final amendmenLs.

COMMENT NO. 15: The requlrement that a subdivision pfat
contaj-n the owner's certificate of dedication of streets,
parks or playgrounds, and other public improvements shoufd
extend to easements to be dedicated to lhe public.

RESPONSE: The Department
the finalsuggesEion into

concurs and has incorporated t.his
amendments.
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COMMENT NO. 15: State highway access permit.s are sometimes
referred Eo as "encroachmenE." permits. The requirement that
subdivision plats presented for filing be accompanied by st.ate
highway access permits should refer Eo 'rencroachment" permits
as wefl.

RESPONSE:
suggest ion

The Department
into the f inal-

concurs and has
amendments.

incorporated this

BY:

BY:

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

n
U^,,* 7q'dh,

ANNIE M. BARTOS, RULE REVIEWER

Certif ied to the Secretary of St.at.e, ,January 31, 2000.
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BEF'ORE THE BOARD OF INYESTMENTS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of the amendment
of ARM 8 . 97.11-01, A .97 .7201 ,
L97.1202, I . 97. 13 01,
8 .97 .:1502 and 8. 97 .2a02,
the repeaL of I.97.L302
through 8.97 .L307 , 8.97.1401
through I .97 .l4a6 , 8.97.1501,
8.97.1503 through 8.97.1505
and 8.9'7.L5o3 and the adoption
of rul-es pertaining to the
board of invest.ments

NOTICE OF AMENDMENT,
REPEAL AND ADOPTION

TO: A1l Concerned Persons

1. On Deceniber 2, 1999, t.he Board of Investment.s
published a noLice of the proposed amendment, repeal and
adoption of the above sEaEed rules pertaining to the Board of
Investsments, at page 2682 of the 1999 Montana Administ.rative
Register, issue number 23,

2. On January 4, 2000, a public hearing was held j-n
Helena concerning the proposed rule changes. No oral- and
wriEEen comments were offered at that. t.ime by any members of
the public. No written comments were received prior to the
closing date of .Tanuary 1-2, 2000.

3, The Department has amended the above statsed rules
as proposed except for the following correctj-on:

,18.97.2102 GENERAL REOUIREMENTS OF THE ENVIRONMENTAL
REVIEW PROCESS (1) Section 75-7-20f, MCA. requires state
agencies t.o integrate use of the natural- and social sciences
and the environmental design arL.s in planning and in decision-
making. and to prepare an environmentsal impact stsatement (EIs)
on each proposal for project.s, programs, legislation, and
ot.her major acLions of state government specifically affect.ing
the quafity of Ehe human environment. In order to determine
the leve1 of environmenlal- review for each proposed action
that j-s necessary to comply \,rith 75-1-201, MCA, the agency
shal-1 apply t.he f ol-lowing criteria:

(a) through (g) will remain as proposed.'l
Auth: Sec. 2-3-103, 2-4-20L, MCA; IMP, Sec. 2-3-103, 75-

t_-20r-, MCA

4. The
as proposed.

Department has repealed the above stated rules
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Depart.ment has adopted the 3 new rules exactly
The new rules are numbered as follows:

8.97.2T03 (NEW RULE I) AUTHORIZED LOAN TYPES

8.97.21-04 (NEW RULE II) AUTHORIZED APPLICANTS

8.97 .2IO5 (NEW RU].,,E III) LOAN PROGRAM POLICIES

BY: fu B-A-
ANNIE M. BARTOS. CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY:
Vr4

ANNIE M. BARTOS, RULE REVIEWER

Certj-fied to t.he Secretary of state, January 31, 2000.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAI, QUA],ITY
AND THE BOARD OF ENVIRONMENTAL REVTEW

OF THE STATE OF MONTANA

In
of
in
rh
Ru

the matter of the amendment )

ARM 17.4.101 pertaining to )

corporation by reference of )

e Attorney General's Model )

fes )

byt

NOTICE OF AMENDMENT

(PROCEDURAI-,)

To: A1I Concerned Persons

1. On October 'l , 1999 , the Board of Environmentsal Review
published notice of the proposed amendment of ARM 17.4.1-01
pertsaining to incorporation by reference of the Attorney
General-'s Model Rules at page 2173 of the L999 Montana
Admj-nistrative Register, Issue No. 19.

2. The Department and Board have amended ARM 17.4.101 as
proposed .

3. No comments or testsimony were received.

BOARD OF ENVI RONMENTAL REVIEW

by Joe Gerbase
JOE GERBASE, Chairperson

DEPARTMENT OF ENVIRONMENTAL QUA]-,ITY

Mark A. Simonich
MARK A. SIMONICH. Direclor

Reviewed by:

John F. North
,fohn F. North, Rule Reviewer

Certified to the secretary of State ,January 31, 2000.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In Ehe matter of t.he amendmenE )

of ARM a7 .24.101. l-7 .24.].02, )
77 .24.1L8, L7 .24.]-23, )
L7 .24.728, t7 .24.137 , )
L7 .24.740, 'J_7 .24.t4t, )
t7 .24.t44, L7 .24.L50, )
L7 .24.15A, 17 .24.L84 through )
17.24.l-89 pertaining to the )
metsa1 mines reclamation act )

NOTICE OF AMENDMENT

(METAL MINES)

TO: A11 Concerned Persons

1. On Oct.ober 7 , L999 , the Board of Environmental Review
publ-ished notice of the proposed amendment of ARM L7.24.10L,
t7 .24.L02, t7 .24 .t]-8, t7 .24.L23, t7 .24.t28, L7 .24.L37 ,
L7 .24.!40, 1_7 .24.L4a, t7 .24.t44, t7 .24.150, a7 .24.158, t7 .24.L84
through 1-7.24.189 pertaining to the metal mj-nes reclamation act
at page 2]-78 of the 1999 Montana Administrative Regist.er, Issue
No. 19.

2. The Board has amended ARM L7.24.]-]]- , L7.24.]-02,
77 .24.118, L7 .24.t23, t7 .24.t28, !7 .24.]-37 , L7 .24.L40,
t7 .24.L41 , l7 .24.r44, 1-7 .24.r50 , 1-7 .24.r58, )-7 .24.184 through
17 .24 .l- 8I as proposed.

3. The Board has amended ]-7.24.189 as proposed with tshe
following change :

1'7.24.189 SMALL MINER METAL LEACHING SOLVENT OR REAGENT
PROCESSING FACILITIES PERFORMANCE STANDARDS AND BONDING

(1) through (2) (c) remain as proposed.
(3) Bonding for cyanide or ot.her metal leaching solvent. or

reagents -process ing facilities must cover the actual cost of
reclamation to the depart.ment and t.he additional estimated cost
to tshe department which may arise from management, operation,
and maintenance of t.he siEe upon temporary or permame*E
permanent insolvency or abandonment, until fuI] bond liquidation
can be effected. Bonds must. be revlewed and, if necessary,
adjustsed at feast once every 5 years, tied to either the rate of
inflaLion based on t.he consumer price index, a change in
activitsies, or boEh as appropriaEe.

(4) remains the same.

The
not.ice.

82-4-32L, MCA
82-4-30s, 82 -4 -335, MCA

change was made to correct a misspelling in t,he initj-af

No comments or tesE.imony were received.4
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BOARD OF ENVIRONMENTAL REVIEW

by Joe Gerbase
JOE GERBASE. Chairperson

Reviewed by:

John F. North
,lohn F . Nort.h, RuIe Reviewer

Certified to the Secretary of State ,fanuary 31, 2000.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERV]CES OF THE

STATE OF MONTANA

In the matLer of the repeal
of ARM 11.5.201, 11.5.203,
11.5 .205, 1l_ .5 .205 , at.5 .209
and 11 .5.2L0 pertaining to
protective services for t.he
deve l-opmental ly disabled

NOTICE OF REPEAL

TO: Al-l- InteresEed Persons

1. On December :-6, 1999, the Department of Public Heafth
and Human Services published notice of the proposed repeal of
the above-stsated rufes at page 2834 of the 1-999 Montana
Administrative Register, issue number 24.

2. The Department has repealed rul-es 11 .5.20]- , 1l-.5.203,
11.5.205, la.5.206, 11.5.209 and 11.5.210 as proposed.

3. No comments or Eestimony r^rere received.

t *.,..-_ 5/* _
Rule Reviewer Director, Pub1i

Human Services
Healch and

Cert.ified to the Secretary of SEaEe January 31, 2000.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In Ehe matEer of the transfer
of ARM 45 .:-2.101-, 45 .1-2.1-02,
46.t2.3001 through
46.L2.3004, 46.L2.320t
tshrough 46.L2.3208,
45 .12.32:10, 46 .L2 .32]-]- ,
46 .t2 .32t4, 45 .1,2 .321_6 ,
45.t2.3220, 46.L2.3224,
46.t2.3228, 46.12.340a
through 46.L2.3404,
46.12.3501 through
46.L2.3504, 46. 12.3801
t.hrough 45.]-2.3805,
46.t2.3808, 45.1,2.400L
t.hrough 46.12.4014 pertaining
to medicaid eligibility

NOTICE OF TRANSFER

To: A11 Interested Persons

1, Pursuant to Chapter 546, L.,aws of Montana L995,
effective ,Jul-y 1, 1995, medicaid eligibitity is transferred from
the Department of Social and RehabifitaLion Services to the
Depart.ment of Public Health and Human Services. In order to
implement that legislation, the above-stated rul-es are
transferred t.o the Department of Public Healt.h and Human
Services ARM Title 37, Chapter 82.

2. The DepartmenE of Public Heafth and Human Services
determined that the transferred rules will be numbered
follows:

OLD NEW
Medical Assistance, Purpose
Medical Assistance, DefiniEions
Appl icat ion
Determinat.ion of Eligibility
Redetermination of Eligibilit.y
Furnishing Assist.ance
Citizenship and Alienage
Re s idency
Applicant's Choice of Category
Limitation on the Financial-
Responsibility of ReIaE.ives
Application For Other Benefits
Assignment of Rights to BenefiEs,
Cooperation wit.h Child Support
Enf orcement Requirements

has
as

46-rZ
45.t2
45 .72
46.t2
45.t2
46.t2
46 .12
46 .12
46 .1_2
46 .12

l- 01
702
3001
3002
3003
3004
320t
3202
3203
320 4

37 .82.LO2
37 .A2.20L
3'7 .42.204

37 .82.L0t

37 .42 -205
37 . 82 .205
17 - 92 .40].
37 .A2 - 402

46 . 1_2 .3205
46.L2.3206

37 .82 .405
37 . A2 .407

37 .82.4]-5
37 . A2 .41,6
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or-,D
46.12.3207
46 . 12 .3208

46 .t2.380a

46 . t2 .3802

46.L2.3803
45.12.3804

46.L2.3A05

NEW
37 . A2 .417
37.82.478

46.12.3220 37 .82 .43L

45.12.3224 37 .82.435

46.t2.32L4
46 .72 .3276

37 .42 - 424
37 .82 . 430

46.L2.3228

46.L2.340t

37 .82 .438

37 .82.701

46.L2.3502 a7 .a2.902

46.L2.3603 37 .82 . 903

46.t2.3604 37 .82 .904

46.12.3210 37 .82 .422

46 .1_2 .3271_ 37 .82 .423

Transfer of Resources
Bona Fide Effort to SelI Non-Home
Real ProperEy
Condit.ionaf Medicaf Assistance,
Def init. ions
Conditional Medi-ca1 Assistance,
El j.gibility
Health Plan Premium Palrments
COBRA Continuat j-on Benef iciaries,
Application and E1j-gibility for
Medi ca id
Medicaid Est.ate Recoveries, Waiver of
Recovery Based Upon Undue Hardship
Medicaid Real Property l-,ien, Waiver
of Lien Recovery Based Upon Undue
Hardship
Medicaid Reaf Property Lien, Rel-ease
of L,ien After Recipient's Ret.urn Home
Groups Covered. Non- InstiEutj-onaf ized
FAIM Financial- Assistance Related
Families and Children
Non-Fj-nancial- Requirementss, Non-
Institutional i zed FAIM Financial
Assistance Relat.ed Families and
Chi ldren
Financial Requirement.s, Non-
Inst itut ional-ized FAIM Financial
Assistance Relat.ed Families and
Chi ldren
Three Month Retroactive Coverage.
Non- InstsiEutionali zed FArM Financial
Assistance Related Families and
Chi ldren
Groups Covered, Non-Instit.utionalized
SSI-Related Individuals and CoupJ-es
Non-Financial Requirements, Non-
Institut ional-ized SSI -Relat.ed
Individual-s and Couples
Financ j-al RequiremenEs. Non-
Inst itutional i zed SSI -Related
Individuals and Couples
Three Month Retroactive Coverage,
Non- Inst itutional i zed SSI-Related
Individual,s and Couples
Individual-s Covered, Non-
InsE itut ionalized Medically Needy
Non-Financial Requirements. Non-
Institut ionali zed Medically Needy
Medically Needy Income Stsandards
Income EIigibility, Non-
Inst itut ionalized Medically Needy
Resource Standards, Non-
Institut ional i zed Medically Needy

46.12.3402 37 .82 .7 02

46 .L2.3403 37 .82.703

46.12.3404 37 .82.704

46.L2.360t 37 .82.901

37 .82.]-t02

37 .82.a105

:t7.82 - 1101

a7 .82 .]-1_07

3-2/ao/0o
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.4001

.4002

.4003

.4004

.4005

.4005

.4007

.4008

OLD
46.12.3808

NEW
37.82.l-111

37 .82.L301.

37.82.1305

1 7 .82.1306

37.82.1310

37 .82.L3!L

37 .82.L312

37.82.1313

46.

46.

45.

46.

46.

46.

46.

46.

t2

t2

t2

L2

L2

1_2

L2

1_2
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Three MonEh Ret.roactive Coverage,
Non-Institutionalized Medically Needy
Definitions Relating to Institut.ional
Status
Groups Covered, AFDC-Related
Instit.ut ionaf i zed Individuals
Groups Covered, SSI -Rel-ated
Inst itut ionafized Individual-s
Non-Financiaf RequiremenEs, AFDC-
Related Inst itut ional- i zed Individual-s
Non-Financial Requirement.s, SSI-
Related Instit.utionaLized Individual-s
Financiaf Requirements, AFDC-Related
Inst iEut ionafized Individual-s
Financiaf Requirements, SSI-Re1at.ed
lnst itut ional i zed Individuals
Post - EIig j-bi1it.y Application of
PatienE Income to Cost of Care
Prohibited Coverage
Inst itut ional i zed Spouse. Definitions
Institut ional i zed Spouse, Resource
As ses sment. s
Inst itsutional j- zed Spouse, Resource
Eligibility DeterminaLion
InstitsuEional i zed Spouse, ReceipE of
Additional Resources
Institutionalized Spouse, Transfer of
Resource to Communitsy Spouse

Health and

37 .82.L320

37 .42.1321,45.]-2.4009
46 . a2 .401_0
46.L2.40Lt

37.82.1330
37 .82 . t33L

37 -82.1,33646 .a2 . 40L2

45 .t2 . 40a3

45 . 1_2 . 401_4 37.82.1338

3. The transfer of rules is necessary because this program
was transferred from the Department of Social and Rehabilitat.ion
Services Lo the Department of Public Health and Human Services
by the 1995 legisfature by Chapter 546, I-,ar{s of MonEana 1995.

t ^--,-t 2{---

17 -42.1337

RuIe Reviewer DirecEor, Publi
Human Servi-ces

Certified to the Secretary of State January 31, 2000.
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BEFORE THE DEPARTMENT OF PUBLIC
HEA]-,,TH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In the matter of the transfer
of ARM 45.12.202, 46.L2.2O4,
46 .L2 .301 through 46.1-2.304,
45 .12 .305, 45 .L2.308,
46.L2.3O9, 46.12.40r. through
46.12.407, 45.12. 501- through
45 .L2 .502.A pertaining t.o
general medicaid services

NOTICE OF TRANSFER

TO: AL1 Interested Persons

1. Pursuant. to Chapter 546, Lraws of Montana !995,
effective July 1, 1995, general- medicaid services is transferred
from the Department of Socia1 and Rehabil-itation Services tso the
DeparEment of Public Health and Human Services. In order to
implement Ehat 1egis1at.ion. the above-stated rul-es are
transferred to the Department. of Pubfic Heal-th and Human
Services ARM Title 37, Chapt.er 85.

2. The Department of Public Health and Human Seryices
determined Ehat the transferred rules will be numbered
folfows:

46.12.502A 37 .85.212

l^^^

as

Selection of Provider
Recipient Requirements, Copayments
Services Provided
Services Not, Provided by the Medicaid
Program
Resource Based Relative Value Scale
(RBRVS) Reimbursement. for Specified
Provider T)4)es
Provider Participation
Provider Enrollment and Agreements
Bi11ing, Reimbursement., Claims
Processing, and Palment.
Third Party Liab j-1ity
Determination of Medlcal Necessity
Maintenance of Records and Auditing
Medical Assist.ance Medicaid Pa)rment
Grounds for SancEioningt
sanc t ions
Factors Governing Impos j-Eion of
sanct ion
Scope of Sanction
Notice of Sanct.ion
Provider Education
Notice of Adverse Action

OI.,D
46.L2.202
46.A2.204
46.L2.50]-
46 . L2 .502

46.L2.30L
46.L2.302
46.L2.303

NEW
37 .45.204
37 . 85 .204
37.85.206
37 . 85 .207

37.85.401
37 .85 . 402
37 .85 . 406

37 . A5 .407
37.85.410

46.L2.304
46.L2.306
46.12.304
45 .1_2.309
46 -L2.401,
46 .1_2.402
46.L2.403

46 .1_2 . 404
45 .]-2.405
45.L2.405
46.12.407

37 .85.4L4
37.85.415
37.85.501
3"7.A5-502
37.85.505

37.85.506
37.85.507

3-2/ao/00
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3. The transfer of rul-es is necessary because this program
was transferred from the Department of Social and Rehabilitation
Services to the Department of Publj.c Hea]th and Human Services
by the 1995 legislature by Chapter 545, Laws of Montana 1-995.

RuIe Reviewer Director, Publ
Human Services

Certified to the Secretary of State January 31, 2000.

C Health and
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVTCES OF THE

STATE OF MONTANA

In the matter of t.he transfer
of ARM 46.1-2.503 through
46.12.5O8, 45.L2.5l4 through
45.t2.517, 46.1-2.520 Ehrough
45.t2.522, 46.t2.525A,
46. L2.526A, 45.L2.527A,
45.72.528, 45.]-2.533,
45 . t2 .534 , 46 . a2 .538 ,
46 .12.540 t.hrough 46 .12 .542,
46.12.570 through 46.L2.573,
45.L2.575 through 45.L2.577 ,
46.72.583 through 45.L2.585,
46 .72 . 50L , 46 . a2 . 502 ,
45 .72 . 605 , 46 . a2 . 505 ,
46.12.701-A through 46 .1-2.703 ,
46.L2.706, 45.L2.708 through
45 .L2.7t0 , 46 .L2 .80L,
46.12.802, 45. r-2.80s,
46 .72 .806 , 46 . a2 .90L ,
45 .L2.902, 46 .1,2.905,
46 .1_2 .9Lt , 45 .1,2 .9a2 ,
45 .t2.9L5 , 46 .12.LO01_,
46.1_2.L002, 46. 12.1005,
46.t2.l?t]-, 46.t2.1-0L2,
46.12.1015, 46 .12.L02L,
46 .12 .1022, 46 .L2 .L025 ,
46.t2.1501, 45.12.1503,
45.L2.1505. 45 .1_2.L708,
45.12.a7a2, 45.a2.]-7]-3,
46.12.1718 through
45 .12 .7720 , 46 .a2 .1725,
45.)-2.a726, 46.12.]-90]-
tshrough 46.L2.L903,
45.1-2.1915 through
45.1_2.1_9L8, 46.L2.t920
tshrough 46 .].2.L9248,
46.72.L935, 46.1,2.]-936,
46 .12.:1937 , 46 .1,2.L939
through 46 .1-2.J.9448,
46.12.L955, 46.12.1,959
through 46.L2.L962,
46.L2.t966, 46.L2.t969
t,hrough 45.L2 .L972,
45.12.2001 through
45.12.2003, 46.1,2.201,0,
46 .12 .2011_, 46 .L2 .20L3 ,
45.t2.240L, 46.12.2L02,
46.t2.4801, 46.L2.4804
Lhrough 45.1-2.4806,
46 .12 .4840 , 46 . L2 .48]-3 ,

NOTICE OF TRANSFER

3-2/to/oo Montana Administrative Register



-482-

46.L2.4814, 46.a2.48L6,
46 . t2 .481_7 , 45.t2.482L,
46 .],2.4825 through
46 .t2 .4828, 46.12.5001-
through 45.L2.5004,
46.12.5007 , 46.l-2.5010 and
46.]-2.501-1 pertaining to
medicaid services - primary
care

TO: Aff Interested Persons

1. PursuanE Eo ChapEer 545, Lar,rs of Montana L995,
effective July L, L995, medicaid services - primary care is
transferred from E.he Department of Social and Rehabilitation
Services to the Depart.ment of Public HeaLt.h and Human Services.
In order to impLement that legislation. the above-st.ated rul-es
are transferred to t.he Department. of Public Heafth and Human
Services ARM Tit]e 37. Chapter 86.

2. The Department of Pub1ic Health and Human Services
det.ermined that the transferred rul-es will be numbered
fol lows :

has
as

OLD
46 . t2 .200!
46 .72 .2002
46 .1,2 -2003

46.72.2070

46.L2.20t1

46.t2.520
46.t2.52]-
45 .72 .522
46.L2.5254
46.72.526A

46 . 1_2 .538
46.12.540
45.a2.54]-

NEW
37.86.101

45.L2.2013 37 .86.205

Physician Services, Definitions
Physician Services, Requirements
Physician Services, Reimbursement/
ceneraf Requj-rements and Modifiers
Mid-1eve1 Practitioner Services,
Requirement s
Mid-l-eve1 Practitioner Services,
Definitions
Mid-l-eve1 Pract.itioner Services,
Requirements and Reimbursement
Podiatry Services, Definitions
Podiatry Servj-ces, Requirements
Podiatry Services, Reirnbursement
Therapy Services, DefiniEions
Therapy Services. Provider
Requirement s
Therapy Services, Service
Requirements and Restrictions
Therapies, Reimbursement
Audj-o1ogy Services, Provider
Requi rement s
Audiology Services, Service
Requirements and Rest.rictions
Audiology Services, Reimbursemen!
Hearlng Aid Services, Definitiong
Hearing Aid Services, Requirements
And Limitations
Hearing Aid Services, Reimbursement
Dentaf Services, Definitions

37.A6.104
37.85.10s

37.86.20L

37 -46.202

37.86.501
37.85.505
37.85.505
37.85.501
37.86.605

46.t2.527A 37 .86.605

46.12.528
46.t2.533

37.86.610
37 . A6 .7 01,

46 .L2.534 37 .45.702

37 .4 - 705
37 _ 86.801
37 .86 .802

46 .12 . 542
46 . 1_2 .601

37.86.805
37 .85 - 1001
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OLD
46.L2
45 . 1_2

46.L2
46.t2
46.r2
45.a2
46.r2
46.t2
46.L2
46.t2
46 .12

37.85.L706

37.85.1801

46.12.802 37 . A6 .1802

46.L2.805 37.85.l-805

46 .A2 - A06 37.46.1407

37.85.2001

-483-

Dental- Services, Requirements
Dental Services, Reimbursement
Dent al- Services, Covered Procedures
Outpatient Drugs, Definitions
OutpaEient Drugs, Requirements
Outpat.ient Drugs, Reimbursement
Clinic Services, Definitions
Clinic Services, Requirements
C1inic Services, Covered Procedures
Clinic Services, ReimbursemenE.
Home Infusion Therapy Services,
De finit. ions
Home Infusion Therapy Services,
Provider Requirements
Home Infusion Therapy Services,
Requ iremenE. s
Home Infusion Therapy Services,
Re imbursement
Family Planning Services
Family Planning Services,
Requi rement s
Family Planning Services,
Re imbursement
Prosthetic Devices, Durable Medical-
Equipment, and Medical Supplies,
De f init ions
Prosthet j-c Devices, Durable Medical
EquipmentT and Medical Supplies,
ceneral Requirements
Prosthetic Devices. Durable Medica]
Equipment-i- and Medical Supplies,
Reimbursement Requirements
Prosthetic Devices, Durabl-e Medical
Equipment;- and Medical Supplies,
Fee Schedule
optometric Services, Definj-tions
Optometric Services, Requirements
Optometric Services, Reimbursement
Eyeglasses, Def initions
Eyeglasses, Servj-ces, Requirements
and Restrictions
Eyeglasses, Reimbursement
Early and Periodic Screening,
Diagnostic and Treatment Serv j-ces
(EPSDT) , Purpose, Eligibil-ity and
Scope
Earl-y and Periodic Screening,
DiagnosEic and Treatment Services
(EPSDT) , Required Screening and
Preventive Services
Early and Periodic Screening,
Diagnostic and Treatment Servj-ces
(EPSDT) , Medical and Other Services

502
605
505
7 014.
702
703
570
57L
572
573
706

NEW
37.85.L002
37.85.1005
37.85.1006
37.85.1101
37.86.LL02
37.85.1105
37.85.1401
37.85.L402
37 .85.]-405
37.85.L406
37.85.1501

46.L2.708

46.42.709

46.L2.7t0

45.12.575
46.L2.576

37 .86 . L502

37.86.1505

46 . L2 .577

46.L2.80L

45.L2.90t
46 .t2 .902
45.L2.905
46.12.947
46 . 1,2 - 9L2

37.85.1506

37 . A5 .17 01,
37.85.1705

37 .86 .2002
37.86.2005
37.A6.2L0].
37.85.2102

46 .L2 . 9]-5
46.12.5r4

37 .86.2L05
37 - A6 .2201,

46 . L2 .51_5 37.86.2205

45 .1_2 . 545

3-2/to/oo
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oL,D
46 . 1_2 .5L7

NEW

46.L2.]-00t 7

37.86.220"7

6 .2401

37.46.260a
37.45.2602
37.86.2505

37.86.2905

37.85.3005

37.85.320L

45.L2.7002 37 .86 .2402

45.t2.t005 37 .85 .2405

-444-

Early and Periodic Screening,
Diagnostic and Treatment Services
(EPSDT), Reimbursement
Transportation and Per D j,em,
Definitions
Transportat.ion and Per D j-em,
Requi rement s
Transportation and Per D j-em,
Re imbursement
Specialized Nonemergency Medical
Transportation. Def initionq
Specialized Nonemergency Medical
Transportation, Requirements
Specialized Nonemergency Medical
Transportation, Reimbursement
Ambulance Services, Definit.ions
AmbuLance Servj-ces, Requirements
Ambulance Services, Reimbursement
Inpatient Hospital Services,
De f init ions
Inpat.ient. Hospital Services,
Requirements s
Inpat.ient Hospital- Services,
Re imbursement
ouEpatient Hospital Services,
Definitions
outpatienE Hospit.al Services, Scope
and Requirements
OuEpaEient Hospital Services.
Re imbursement
Nonhospital Laboratory and
Radiolog'y (x-Ray) Services,
Requirement s
Nonhospital Laboratory and
Radiology (x-Ray) Services,
Re lnllcursement
Case ManagemenE Services, General
DefiniEions
Case ManagemenE Services, General
Provisi-ons
Case ManagemenE Services, General-
Eligibility
Case Management Services for High
Risk Pregnant Women, Definitions
case Management Services for High
Risk Pregnant women, El igibi l ity
Case Management Services for l{igh
Risk Pregnant women, Coverage
Case Management Services for High
Risk Pregnant Women, Provider
RequiremenE s
Case Management Services for High
Risk Pregnant women, ReimbursemenE

46.12.1044 37 .86 .250L

46.t2.t0L2 37 . 85 .2502

37 -46 -250546.L2.70L5

46.1_2.L02L
45.1_2.t022
45.L2.!025
46.L2.503

45.L2.504

45.L2.505

46 .t2.506

46.L2.507

45.12.508

46.t2.2a0L

3't.86.2901

37 .86 .2902

37.85.3001

37.46.3002

46.L2.2L02 37 .85.3205

46.t2.1903

46.L2.L90l

45.12.t902

45.L2.L9!6

46.r2.a915

46 .L2.L9L7

46 . t2 .19a8

37 _ 86.3301

37.85.3305

37 .86 .3305

37 _ 86.3401

3'7 -A6 - 3402

37 _ 86.3405

37.85.3410

45.1-2.l.920 37.85.3415
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OI.,,D
46.12.1922

NEW
37.85.3501

46.t2.192L 37 .86.3502

-485-

Case Management Services for Adults
wit.h Severe Disabling Mental
IlIness, Definit.ions
Case Management Servj-ces for Adufts
wit.h Severe DisabJ-ing Mental
Iffness, Eligibilit.y
Case Management Services for Adults
with Severe Disabling Mentaf
Il1ness, Service Coverage
Case Management Services for Adul-ts
with Severe Disabling Mental
Il-Lness, Service Requirements
Case Management Services for Adu1ts
with Severe D j-sabling Mental
IlIness, Provider Requirements
Case Management Services for Adufts
with Severe Disabling Mental
f 11ness, Reimbursement
Case Management Services for
Persons Age 16 and Over with
Developmental Disabilities,
Definit.ions
Case Management Services for
Persons Age 15 and Over with
Devel-opmental Disabil-ities,
Eligibilit.y
Case Management. Services for
Persons Age 15 and over wit.h
Developmentaf Disabilities,
Coverage
Case Management S9IIILSCE for
Persons with Deve]opmental
Disabifities, Provider Requirements
Case Management Services for
Persons with Developmental
DisabiIiEies, Reimbursement.
Case Management. Services for Youth
wit.h Serious Emotionaf Disturbance,
Definitions
Case Management Services for Youth
wit.h Serious Emotional Disturbance,
Eligibility
Case Management Services for Youth
with Ser j-ous Emotionaf Disturbance.
Service coverage
Case Management Services for YouEh
with Seri.ous Emotional Disturbance,
Service Requirements
Case Management Services for Youth
with Serious Emot.ional Dist.urbance,
Provider Requ j-rements

46 .72.L924 37.86.3506

46.t2.a9244 37.86.3507

46.t2.L9248 37.85.3515

46 .t2.t935 37.86.3501

46.12.!936 37 .86.3602

46 .L2 .1923 37.85.3505

46.12.1937 37.86.3505

46 .L2.t942 37.85.3701

46.L2.L944 37.86.3705

45 .t2.]-939 37.85.3505

45.L2.l.940 37.46.360'7

45.72.L94t 37 .86.3702

46.12.L943 37 .86.3705

46.L2.1_9444

3-2/t0/oo
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OLD
46.L2.L9448

NEW
37.86.3715

46 .L2 .L956 37.86.3801

46 .12 .1_950 37.85.3805

46 .12.]-959 37.86.3805

-486 -

Case Management Services for Youth
with Serious Emotional Disturbance,
Re imbursement
Case Management Services for
Chi-fdren at Risk of Abuse and
NegIecE, Definitions
Case Management Services for
Chil-dren at Risk of Abuse and
Neglect, Coverage
Case Management Services for
Chifdren at Risk of Abuse and
Neglect, Eligibility
Case Management Services for
Chi]dren at Ri-sk of Abuse or
Neglect, Provider Requirements
Case Management Services for
Chifdren at Risk of Abuse and
Neglect., Reimbursement
Case Management Services for
Children with Special Heafth Care
Needs, Definitions
Case Management Services for
Chifdren wiE.h Special- Heal-th Care
Needs, Coverage
Case Management Services for
Children with Special Heafth Care
Needs, Eligi.bility
Case Management. Services for
Children with Specj.a1 Hea1th Care
Needs, Provider Requirement.s
Case Management. Services for
Chifdren with Special- Health Care
Needs, Reimbursement
Freestanding Dialysis Cl-inics for
End Stage Renal Disease,
De f ini-t ions
Freestanding Dialysis Clinics for
End Stage Renal Disease,
Requirement s
Freestanding Dialysis Clinics for
End Stage Renal Disease,
Re imbursement
Rural Health Cfinics and Federally
Qualif ied Health Centers,
Definitions
Rural Health Cfinics and Federally
Quafified Health Centers, Provider
Participation Requirements
RuraL Health Cf ini-cs and Federaf l-y
Qualified Health Centers, Service
Requi rement s

46.12.L96]-' 37.86.3810

46.L2.L965 37.85-:t901

45 .L2.L969 37.86.3905

86 .3902

46.1_2.L962 37.85.3811

46.L2.t970 37 .

46.L2.1_971 37.86.3905

46.1_2.L972 37.85.3910

46.t2.L50L 37 .86.420t

46.L2.L503 37 .86.4202

46.r2.1505 3'7.46.4205

46.L2.L708 37 .46.440L

46 .L2.L7a2 37.85.4405

46.12.L713 37 .85.4406

Montana Administrative Register 3-2/ao/oo



46 .12
45.t2
46.t2

.583

.584

.585
37 .85.4705
37.86.4706

OI.,D
46 . 12 .4718

NEW
37 . A6 .440't

46.L2.1_7L9 37.86.441_2

46.L2.t720 37 .86 .44t3

46.L2.a725 37.85.441_4

45.L2.7726 37 .86.4420

37 . A6 .47 01

-487 -

Rural Health Cfinics and Federally
QuaIif j-ed Health Centers, Record
Keeping and Reports
Rural Health CLinics and Federally
Qualified Hea1th Cent.ers,
Reimbursement For Certain Provider-
Based RHCS
Rural HealLh Clinics and Federally
Qualified Health Centers,
Reimbursement. for Other Provider-
Based Enlities and for Independent
EnEiEies
Rural Health Clinics and Federally
Qualified Heafth Centers,
SuppLemental Payments for Mental
Health Services and Healt.h
Maintenance organization
(HMO) Services
Rural- HeaLth Cl-inics and Federally
Qualified Health CenEers,
Reconciliation and SettlemenE of
Int.erim Rate Palment.s
Organ Transpl-antation, Def initions
Organ Transplantation. Requirements
Organ Transpl-antation,
Re imburs ement
HeaLth Maintenance Organizations :

DefiniEions
HeaIth Maintenance Organizations :

RecipienE Eligibility
Health Maintenance Organizations :

Enrol-l-ment
Healt.h Maintenance Organizations :

Di senrol lment
Health Maintenance Organizations :

Covered Services
Health Maintenance Organizations :

ConEracts for Services
Health Maintenance Organizations :

Provision of Services
Health Maintenance Organizat.ions :

Reimbursement of Provi-ders
Health Maintenance Organj-zations :

Reimbursement of HMOS
Health Maintenance Organizations :

Access to Services
Health Maintenance Organizations :

Records and Conf ident ia 1i t.y
Healt.h Maintenance Organizations :

Recipient Education
Health Maint.enance Organizations :

Quality Assurance

46 .72

46 .72

46.t2

45.L2

46.L2

45.t2

45.t2

45.L2

46.!2

46 .12

45 .12

45.t2

46.t2

.4801

.4804

.4805

.4806

.4810

.4813

.48L4

. 48L6

. 48L7

. 482a

.4825

.4826

.4827

37.86.5001

37 .86 .5002

37.85.5005

37.85.5005

37 -A6 - 5007

37.85.5010

37.86.5011

37.85. s 013

37.85.5014

37 .86 .5020

37 .86 .5026

77 .96 . \O2.'7

3-2/ao/oo

37.86.5035
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OLD
45 . 1_2 .4828

45.L2.5001_

45 . L2 .5002

45.12.5003

46.L2.5004

46 . L2 .5007

45.L2.50a0

46.L2.501_L

NEW
37.86.5036

37.86.5102

37.86.5103

37.85 .5104

37.86.5101

37.85.5110

37.85.5111

-488-

Health Maintenance Organizat.ions :

Third Party
Passport to Healt.h Program:
Aut. hori ty
PassporE Eo Hea1th Program:
De f i-nit ions
PassporE to Health Program:
Eligibitity
Passport to HeaLth Program:
Enrollment in the Program
Passport to Heafth Program:
Servi ces
Passport to Heafth Program:
Primary Care Provider€ Requirements
Passport to Heal-th Program:
Re imbursement.

37 . A6 .5t1_2

3. The transfer of rufes is necessary because this
program was transferred from the Department of Social- and
Rehabilitation Services Eo the Department. of Public HealEh
Human Servj-ces by Ehe 1995 legislaEure by Chapter 545, Larrrs
Montana 1995.

t^-,_*
RuIe Reviewer Director, Publ

Human Services
Health and

Certified Eo the Secretary of State .fanuary 31. 2000.

and
of

1
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-489-

BEFORE THE DEPARTMENT OF PUBI,IC
HEAI-,TH AND HUMAN SERVI CES OF THE

STATE OF MONTANA

In Che maEter of the transfer
of ARM 45.t2.510 Ehrough
46.12.51-2, 46. 12.550 through
45.t2.552, 46. r-2.555,
46.1-2.557 , 46.L2.559 through
45.12.5598, 45.L2.55o through
46.L2.562, 46.72.1f02 through
45.L2.t!05, 45.L2.L222,
46 .L2.L223 , 46.t2.t225,
45 .72 .L228, 46 .12 .t229 ,
45 .72 .L23t, 46 .12 .!233
through 46.t2.1235,
46.L2.L237, 45.L2.t240,
46 .t2 .124L, 46 .L2.1-243 ,
46 .12 .1245, 46 .12 .!246 ,
45.12.1249, 46 .L2.125]- ,
46.L2.L254, 46.1,2.]-255,
46.L2.1258, 46.t2.126t,
46 .t2.1254 through
45.t2.1267 , 46.12.]-301 ,
46 .L2 .1305, 46 .L2 .L306 ,
46 .L2 .1308, 45 .12 .t3t0 ,
46.12.1831, 45 .1,2.1833,
46.1-2.1835 and 45.r2.1837
pertaining to senior and long
Eerm care services

OLD
46.L2
46.t2
45 .12
46.12
46.L2
46.r2
46.L2

NEW
37.40.101

NOTICE OF TRANSFER

TO: A11 Interested Persons

1. Pursuant to Chapter 546, I-,aws of MonEana 1-995,
effective ,ful-y 1, 1995. senior and long term care services is
transferred from t.he Department of Socia] and Rehabi l- it.at ion
Services to the DeparEment of Public Health and Human Services.
In order E.o impl,ement thaE legislaEion, Ehe above-stated rufes
are transferred Eo the Department of Publ-ic Health and Human
Servj-ces ARM Titfe 37, Chapter 40.

2. The Department of Public Heal-th and Human Services
determined that the transferred rules will be numbered
fol lows :

has
as

t!02
l-103
110 4
110 5
110 6
13 01
1305

37.40 .105
37.40.106

l-,eve1 of Care Det.erminations
Skilfed Care
Intsermediate Nursing Care
Services Furni-shed
Problem Cases
Preadmission Screening, Def iniEions
Preadmission Screening, General
Requirements

37.40.110
1't .40 .120
37.40.20L

3-2/1,0/00

17.40.202
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37 . 40 .307
37.40.308
37.40.313

4 314

45.L2.7233 37 .40.320

45.]-2.t234

-490-

Preadmission Screening, Nursing
Facility Services
Preadmission Screening,
Redeterminat. ion of Need for Nursi-ng
Facility Services
Preadmissj-on Screening, Qualif ied
MentaI ReEardation Professional
Definitions
Provj-der Participation and
Terminat j-on Requirement s
Nursing Facility Reimbursement
Rate Ef f ect.ive Dat.es
Operating Cost. ComponenE
Direct Nursing Personnel Cost.
Component
Minimum Data Set Submission, Treatment
of De]ays in Submission, Incomplete
AssessmenEs, and Case Mix Index
Ca l- culat ion
Correction of Erroneous or Missing
Dat.a
OBRA Cost Reimbursement
Cafculated Property Cost Component
Grandfathered Property Cost Component
Change in Provider Defined
InEerim Per Diem Rat.es for Newl-y
Const.ruct.ed Facili!ies and New
Providers
Separatel-y Bil-Labf e Items
It.ems Bi11ab1e t.o Residents
Reirnbursement for Intermediat.e Care
Facilj-ties for the Mental-l-y Retarded
Reimbursement. t.o Out. -of -State
Faci 1it. ies
Bed HoId Payments
Medicare Hospice Benef j-t -
Re imbursement
Al-f owable Costs
Cost Settlement Procedures
Third Party Payment.s and Pa)rment. In
Ful l
Utilization Review and Qualitsy of
Care
Lien and Estat.e Recovery Funds for
One-time Expenditures
Additional Pa)ments for Direct Care
Wage and Benefits Increases
Swing-bed Hospitals, Definitions
Swing-bed Hospitafs, Provider
Part. ic ipaE ion Requirements
Swing-bed Hospitals, Special Service
Requi rement s
Home Heal-th Services, Def ini.t.ions
Home Health Services, Requirements

RegisEer 3-2/1,0/oo

46.]-2.L305

46.]-2.]-308

46.L2.L3L0

46 . 1,2 .1,222
46.t2.t223

46 - L2 .1"226
45.t2.t228
45.1,2.7229
46.L2.]-231

46.L2.t235
46.r2.a237
46.L2.L240
46.L2.]-24:-
46.12.L243

45.t2.]-25L

46.12.L258
46 .1_2.t26L
46 -12 .L264

45.L2.7265

46.L2.t266

46.L2.a267

46 . L2 .51_0
45.12.5]-:-

46.]-2.5L2

45 . L2 .550

37 . 40 .205

37 .40 .206

37 .40 .207

37 .40 .302
37.40.306

37 .40 .321,

37.40.322

45.1_2.L245
46.L2.]-246
46.L2.L249

37.40.330
37.40.331
37.40.336

37 .40 .337

37.40.324
37.40.325
37 .40 .326

37.40.345
37 . 40 .347

7.4

37.40 -360

37 -40 -361-

46.L2.:-254
46.L2.L255

37.40.338
37 .40.339

37.40.351

3'7 -40.352

37 .40 . 40L
37 .40 . 402

46.12.55a 3'7 .40.702

Montana Administrative

37 . 40 .405

37 . 40 .'7 01



OLD
+6.r2
46.t2
45.L2
46 .t2
46.L2
46 .72

.552

.1819

. t82t

. ta23

. t825
- aa2'7

NEW
37.40 .705
37.40.801
37.40.80s

37.40 . 808

37.40.805
3't .40 - 807

45 .72.]-833
46.72.L835
46.72.L837
46.12.560

37.40.425
37.40.830
37.40.901

46.'t-2.561_ 37 -40.902

46.t2.562

-497-

Home Health Services, Reimbursement.
Hospice, Def ini-t j-ons
Hospice, Conditions of Participatj-on
Hospice, Covered Services
Hosp j-ce, Requirement.s, Pl-an of Care
Hospice, Certification of Terminal
IlLness
Hospice, Election and Waiver of Other
Benefits
Hosp j.ce, Revocation of Elect.ion
Hospice, Change of Hospice
Hospice, Reimbursement
Home Dial-ysis for End Stage Renal
Disease, Definitions
Home Dialysis for End Stage Renal-
Dj-sease, Requirements
Home Dialysj.s for End Stage Renal-
Disease, Reimbursement
Personal Care Puj.tr>ose Services,
Services Provide d;- and Limitations
Personal Care Services, Reimbursement
Sel-f -Direct.ed Personaf Assi-st.ance
Services. Description and Purpose
Sel-f -Directed Persona] Assi-stance
Services, Application of General
Personal Care Rufes
SeIf-Directed Personal Assistance
Services, Consumer Requirement.s
Self-Di.rected Personal Assistance
Services, Plan of Care Requirements
Self-Directed Personal Assistance
Services, Provider Requirements
Self -Directed Personal Assistance
Services, General Requirement.s

46.72.L83L

46.L2 - 555

37.40.815

37 . 40 .815

37.40.1-306

37.40.1307

37.40.90s

37.40.1101

37.40.1105
37.40.1301

37.40.L302

45.L2.557
46 .72 .559

46 .]-2.5594

46.t2.5598

45.12.559C

45.12.559D

46.L2.5598

37.40.1305

37.40.1308

3. The transfer of rufes is necessary because this program
was transferred from the Department of Social and Rehabil-itation
Services to the DepartmenE of Publ-ic Heal-th and Human Services
by Ehe 1995 legislature by Chapter 545. Laws of Montana 1995.

D^ )1.*
Rul-e Reviewer Director, Publ

Human Services
HeaILh and

Cert.if ied to the Secretary of State .fanuary 31, 2000.
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-492-

BEFORE THE DEPARTMENT OF PIJBI,I C
HEALTH AND HUMAN SERVICES OF THE

STATE OF MONTANA

In t.he matter of the
amendment of ARM 46 .1-2.L222,
46.72.L223, 45.12.1226,
46.L2.L241 , 46 .L2.L243,
45 .72 . :1245 , 45 .12 .7254 ,
46 .t2 .L255, 46 .t2 .L258 ,
46.L2.1250, 46.12.1254 ar]d
46 .).2.l-258 pertaining to
nursing fac i 1it. ies

NOTICE OF AMENDMENT

TO: Al-1 Interested Persons

1. On Decernber 16, 1-999, the Department. of Pub]ic Health
and Human Services published notice of Ehe proposed amendment of
the above-stat.ed rules aE page 2827 of Ehe 1-999 Mont.ana
AdminisErat.ive Register, j-ssue number 24.

2. The Department has amended the rules 46.f2.1-222,
46 .t2 .L223 , 45 .12 .1226 , 45 .L2.7247, 45 .L2 .L243 , 45 .L2.L245 ,
46.1-2.1-254, 46 .L2 .]-255, 46 .]-2.t258, 46 .12.!260, 46 .t2.].264 and
45.12.1258 as proposed.

3. No comments or testimony were recej-ved.

RuIe Reviewer Darector, Publ l{ea1th anda
lluman services

Certified to tshe SecreEary of State ,January 31, 2000.

Montana Administrative Register 3-2/to/00



-493-

BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of Ehe petition
for declarat.ory ruling on t.he
use of vaginal speculums by
RN (s) for specimen collection

NOTICE OF PETITION
FOR DE CI,ARATORY
RUIING

To: All- Concerned Persons:
1. On February 24t 2000 at. 10:00 a.m. in the conference

room of the Professional and Occupational Licensing Bureau,
111- Nortsh ,fackson, Arcade Building, L,ower Levef. Helena,
Montana, the Board of Nursing tril-l- consj-der a peEition for
declaratory ruling on whether RN(s) are alfowed to use vaginal
speculums for specimen collect.ion.

2. This petition is filed and requested by Vickie
Badgely, LPN and member of the Board of Nursing.

3. Petitioner referred to inst.ances of confusion of
nursing professionals regarding their scope of practice and
whether this is a permissible aspect of their nursing tsasks.
Petitioner cites 37-8-102 (5) (b) , MCA.

4. The statute upon which Petitioner requests t.he
declaraEory ruling is 37-8-102(5) (b) . MCA, which provides:

tt37-8-J.02 (5) (b) "PracEice of professional- nursingl means
the performance for compensat.ion of services reguiring
substanEial- specialized knowledge of the biological, physical,
behavioral , psychological, and sociological sciences and of
nursing theory as a basis for t.he nursing process. The nursing
process is the assessment, nursing analysis, planning, nursing
intervention, and evaluat.ion in Ehe promotion and maintenance
of health; the prevention, casefinding, and management of
il1ness, injury, or infirmity; and t.he restoration of optimum
function. The term aLso incfudes administrat. j-on, Eeaching,
counselj-ng, supervision. delegation, and evaluation of nursing
practice and Ehe administration of medications and treatmenEs
prescribed by physicj-ans, advanced practice registered nurses,
dentists, osteopaths, or podiairists auE.horized by stsate 1aw
to prescribe medications and treatments. Each registered nurse
is direcEly account.able and responsibl-e to the consumer for
the quality of nursing care rendered. As used in this
subsecEion (5) (b) :

(i) "nursing anafysis" is Ehe ident.ification of t.hose
client problems for which nursing care j-s indicated and may
incfude referral to medical or communiLy resourcesi

(ii) "nursing intervent.ion" is the implemenE.ation of a
plan of nursing care necessary to accomplish defined goals. "

5. Petit j-oner requests the Board of Nursing to decLare
that the use of vaginal speculums for specimen col1ection
purposes is (or is not) within the scope of practice and tasks
for licensed professional nurses for cfarificat.ion purposes.

5. Petitioner idenE.ified the following as other
interested persons :
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,.foan Mccracken
InterMountain Planned ParenE.hood
72l- Nort.h 2 9E.h St .

Bi 11ings , MT 5 91- 01-

Dorothy Bradley
105 w. Main Street
Bozeman, MT 59'71-5

Dr. Mike Spence
DepE. Public Health & Human Services
l-4 0 0 Broadway
1sE. Floor, B-wing
Helena, MT 59620

7. Interested persons may submiE their dat.a, views or
arguments, eiEher ora1ly or in writing, at. the hearing.
WritEen data, views or arguments may also be submitted to tshe
Board of Nursing, 111 Nort.h ,.Tackson. P.o. Box 200513, Helena,
MonEana 59520-0513. to be received no later t.han February 28,
2000.

8. The Depart.ment of Commerce will make reasonabl-e
accommodaEions for persons with disabilities who wish t.o
parEicipate in the public hearing and need an alternative
accessibfe format. of this nolice. If you require an
accommodation. contact the DepartsmenL no later tshan 5:00 p.m.
on February 18, 2000, to advise us of the nature of tshe
accommodation that you need. Please contact ,Ji11 Ca1dwe11,
Actsing Board Executive Director, Board of Nursing. 111 North
,fackson, P.O. Box 200513, Helena, Montana 59620-0513;
telephone (405\ 444-2071; Montana Relay 1-800-253-4091; TDD
(405) 444-2978; facsimile (406) 444-7759.

BOARD OF NURS ING
KIM POWELL, CIIAIRPERSON

BY:

Vr4

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY:

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretsary of State, LTanuary 31, 2000

Vtl
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BEFORE THE BOARD OF NURS]NG
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of the petition
for declaratory ruling on the
use of vaginal speculums by RN(s)
to obtain forensic evidence from
sexual assaul-t victims

NOTICE OF PETITION FOR
DECI,ARATORY RUL ING

To: A11 Concerned Persons:

1. On February 24, 2000 at 8:00 a.m., in the conference
room of the Professional and Occupational Licensing Bureau,
111 North ,fackson, Arcade Building, Lower ],evel, Helena,
Montana, the Board of Nursing will consider a petition for
declaratory ruling on whether RN(s) are a]fowed to use vaginal
speculums for collectj-on of forensic evidence from sexual
assau]t victims.

2. This petitj-on was f iled by ,fanet Swenson, RN-C, ,fean
Braden, BSN, APRN, .foan Mccracken, MSN, APRN and L,avina
Guertin, APRN (Petitioners) . ,fanet Swenson is a reEired RN-C.
Other f isE.ed peEitioners are staff members at InterMountain
Planned Parenthood, 721 No. 298.h Street., Bi11ings, Montana
5 9101 .

3. Petitioners submit.t.ed numerous feEtsers supporting
this petj-Eion from various 1aw enforcement and medica1 reafms
- all in t.he interest. of furthering the potential for justice
and for easing the emot.ional- t.rauma of victims. Petitioners
cite 37-8-102(5) (b) . MCA and state: "Our posiE.ion on E.he issue
is Ehat the use of a speculum to col-l-ect evj-dence does not.
constit.ute a pelvic examination. The purpose of the Sexual
Assaul-t Nurse Examiners (SANE) nurse examinatj-on is to gather
evidence of sexuaf assault i-n a manner suitable for use in a
court of l-aw. The speculum is essential to the gathering of
evidence. The vaginal canal- must be examined to document any
trauma. The SANE nurses have been trained in assist.ing a woman
through the trauma of rape and the resulting examination with
a sense of dignity and supporL. They are not only trained and
committed to gathering the best, most solid evidence, buE are
trained and willing t.o provide the expert professional
t.estimony needed to effectively prosecute a case. Nurses have
been participating as experEs across the count.ry for more t.han
a decade . "

4. The statut.e upon which Petitj-oners request the
declaratory ruling is 37-8-102(5) (b), MCA, which provides;

n37-8-lO2 (5) (b) ,'Practice of professional nursingrr means
the performance for compensation of services requiring
substantial specialized knowJ-edge of the biological, physical,
behavioral . psychological . and sociological sciences and of
nursing theory as a basis for the nursing process. The nursing
process is the assessment, nursing analysis, planning, nursing
intervention, and evaluation in t.he promotion and maint.enance
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of heal-th; the prevention, casef indj-ng, and management of
iflness, injury, or j-nf irmity; and the restoration of optimum
function. The t.erm also includes administration, teaching,
counseling, supervisj-on, delegation, and evaluation of nursing
practice and the administraE.ion of medicatj-ons and t.reatment.s
prescribed by physicians, advanced pract.ice regisEered nurses.
denEist.s, osteopaths, or podiatrists authorized by stat.e 1aw
to prescribe medications and treatments. Each registered nurse
is directly accountable and responsibfe t.o t.he consumer for
the quality of nursing care rendered. As used i.n this
subsection (5) (b) :

(i) "nursj-ng anal-ysis" j-s the idenEification of those
cl-ienE problems for which nursing care is indicated and may
include referral- tso medicaf or communiE.y resourcesi

(ii) "nursing intervention" is the implementation of a
plan of nursing care necessary to accomplish defined goa1s. "

5. PeEitioners request. Ehat the Board of Nursing
declare that the use of vaginal speculums for forensic
evidence collection purposes is within the scope of pract.ice
for licensed professionaf nurses who have completed Ehe SANE
educat ion/t ra ining program.

6. PeEiEioners identified the following as other
interested persons:

Lavina Guert.in
310l- North Daffodil Dr.
Bi11ings, MT 59102

EIIi s Kiser
Department of Justice
P. O. Box 201408
He1ena, MT 59620

.lames Mi-tcheIl
Student Health Service MSU
P. O. Box 1-7 326 0
Bozeman, MT 597L7 -3260

,John A. Nordwick
Bozeman Deaconess Hospital
915 Highland Blvd.
Bozeman, MT 59715 - 6999

John Connor
Department of ,fusEice
P. O. Box 201439
Hel-ena, MT 59620 -L439

.ful-ie Long
Department of ,Justice
Broadway B1dg. 5th F
554 wests Broadway
Missoula, MT 59802-4008

3-2/to/oo Montana Administrative Register



-497 -

Dennis Paxinos
217 North 2 7th Street
P. O. Box 35025
Bi1lings, MT 59].07 -5025

E11en Losch-Rowe
2004 13th St. SW
Great Fa1fs, MT 59404

James Gilson, Dep. Atstorney GeneraL
ST of N,J Div of CriminaL ,Justice
P. O. Box 085
Trenton, NJ 08525-0085

,feane Al-l-ison
914 13th Ave. South
Great Fal-f s, MT 59405

Detect.ive Rich Mclane
Bozeman Police Department.
515 South 15th Avenue
Bozeman. MT 59775

Governor Marc Racicot
Office of the Governor
state capitol
Hefena, MT 59520-0801

Neva Ol- iver
341 North Avenue East.
Missoula, MT 59801

.fean Braden
721 North 29th St.
Bi11ings, MT 5 9101

Det.ective Dale Brewington
Billings Police Department.
P. O. Box 15 54
Bi11ings. MT 5 9101

Marty L.,ambert
County Attorney
515 South 16th Avenue
Bozeman, MT 597L5

Christian Sarver
Student Hea1th Service MsU
P. O. Box 173250
Bozeman, MT 597L7 -3260
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Gl-oria Edwards
Office of Gallatin County Attorney
515 South 15th Avenue
Bozeman, MT 59775

Nancy Fitch
Student Heal-Eh Services UM
534 Eddy Avenue
Missoufa, MT 598f2

Bill Slaughter. Sheriff
cal1atin Count.y Sheriff ' s Office
615 South 16th
Bozeman, MT 59715

Kathy Bel-I SANE Coordinator
PoIice Department
500 Civic Center
Tulsa, OK 7 4103

Roberts McKenzie
SEudents Health Service, MSU
P. O. Box 1-7 3260
Bozeman, MT 5971-7 -3250

'7. Interested persons may submit their data, views or
argumenEs. either orally or in writing, at the hearing.
writt.en data, vj-ews or arguments may also be submitted to the
Board of Nursing, 1l-1 North Jackson, P.O. Box 200513. Hel-ena,
Mont.ana 59520-0513, to be received no later than February 28,
2000.

8. The DepartmenL of Commerce wilf make reasonable
accommodations for persons with dj-sabilities who wish t.o
particj-pate in the public hearing or need an alternative
accessible format. of this notice. If you require an
accommodation, cont.act the DeparEment no l-ater than 5:00 p.m.
on February 18, 2000, to advise us of E.he naEure of the
accommodaEion that you need. Please contact. Ji11 Caldwell-,
Acting Board Executive Director, Board of Nursing, 111 North
,Jackson, P.O. Box 200513, Helena, MonL.ana 59520-0513;
telephone (4O6) 444-2071; Montana Re1ay 1-800-253-4091; TDD
(4061 444-2978; facsimile (405) 444-7759.

BOARD OF NURS TNG
KIM POWEI.,,L , RN, CHAIRPERSON

vr?

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

3-2/70/oo
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C.,*;" z< 8'*"tBY:

ANNIE M. BARTOS, RU].,E REVIEWER

Certified to the Secret.ary of SEaEe, .fanuary 31, 2000
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In Ehe maEter of the petitj-on
for decl-aratory ruling on the
interpretatsion and further
defineation of
37-28-to2 (3) (a) and (b), MCA,
and a l-ess broad guideline
than that. found in
ARM 8 . 59 .402 (2\

The comments received and the
follows:

DECI,ARATORY RUI,ING

Board responses are as

On AugusE 25, 1-999, at 10:00 a.m., the Board of
Respiratory Care Practitioners considered a peEition for
declaratsory ruling on the interpretatj-on and further
delineation of 37-28-]-02 (3) (a) and (b) , MCA, and a less broad
guideline t.han that found in ARM 8.59.402 (2) . Hearing was held
and wrj-tten comment and oral- testimony was t.aken. On November
19, 1999 the Board, via conference ca11, considered the
written comments and testimony received and then made a motion
Eo issue t.his declaratory ruling.

1. The Board has jurisdiction to issue a declarat.ory
ruling on t.he subject rai.sed in the peEition under Sec. 2-4-
5 01, et seq.

2. Petitioner has standing to presenE the petition for
declaratory ruling.

3. That the Petition certified to Ehe Secretary of
State on .Tu1y 12, 1999 and all supportsing documents ask
questions which are specifically addressed by Sec. 37-28-
102 (3) (a) , 37-28-Lol-. 37-28-102 (3) (a) (iii) , MCA and ARM
8.59.4O2. Accordingly the board hereby GRANTS the Petition for
Decl-aratory Ruling and adopts the guidelines as seE forth in
the Petition.

Summary of Comments

The Board received a toEal of fifteen written and
testimonial comments supported by demonstrat.ive and wrj-tten
evidence during the hearing held on August 25, !999 .

COMMENT 1: One commentator asked, rrwhere does the
unskilled, unlicensed practice end and the skilled licensed
practsice begin? And, as a sub-question, what is the driver
qualified Eo answer?

RESPONSE : Unskilled and unlicensed practice are
already sufficiently defined in ARM 8.59.402.
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COMMENT 2 Another commenEator asked, "What. is

One commentator
Respiratory Care have authorj-ty over
state of Montana? "

RESPONSE : The Board has authority Eo proEect the
public from the unqualified practice of respj-rat.ory care or
unprofessional conduct. by qualified practitioners and
respiratory care is subject to regul-ation and control . See 37-
28-10L, MCA, et seq.

COMMENT 4: Another commentat.or asked, "Why doesn't
t.he Board just. provide guidelines for volunt.ary compliance of
what a truck driver can and can't do?"

RESPONSE : The Board responded E.hat those guidelines
are al-ready defined in 37-28-102 (3) (a), MCA.

COMMENT 5: StiL] another commentat.or asked, "What do
you mean by assessmenE.? "

RESPONSE: The Board responded that, "assessment'' is
defj-ned by 37-28-]-02 (3) (a) (iii) , MCA. Formal- education is
needed in order to have the background educat.ion and proof of
formal education via the NBRC credentiaf, in order to provide
assessment -

COMMENT 6 One commentator asked, "What can't be
monit.ored? "

RESPONSE: The Board again referred Eo the definition
of monitoring at 37-28-102(3)(a) , MCA.

COMMENTS 7 and 11: These commentaEors were very similar
and related in their questions and asked, 'rwhat. is clinical-
instruction?" and "Is delivery of pamphlets on coping with
COPD considered educational-? "

monitoring? "

RESPONSE:
102 (3 ) (a) , MCA.

COMMENT 3:

COMMENT 8:
areas of assessment
delivery personnel? "

RESPONSE :

to conEact Ehe
if something is
3-2/1,0/oo

Monitoring is already defined in 37-28-

asked,
truck

rrDoes the Board of
dri-vers in the

RESPONSE: Delivery of printed material-s
appropriate. However, absolutely no explanation of
materiaL should be given pursuant t.o ARM 8.59.402.

as
that

A commentaLor asked, rrAre t.here any gray
where some s)rmptoms should be reported by

Delivery personnel- have a moral obligation
approprj-ate licensed health care professional
inappropriate. The delivery person shou1d
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report. anyt.hing out of the ordinary and leave the assessment
to the professional .

COMMENT 9: Another commentator asked, ,'Who will
of a judge when t.he line has been crossed?rl

of Respiratory Care Pract.it.ioners and judging an
within t.he complaint process and the procedures
process. See 37-28-101, MCA.

enforce t.he ruling

RESPONSE:

COMMENT 10:
paEient can benefit
of l-ow oxygen l-evel
person. Would that
assessment rule ? "

RESPONSE:
Ehat for Response

COMMENT 12:

The response
to Comment No.

exactly the same as

Enforcement. is the function of the Board
issue falls

within that

Yet another commenEaEor asked, "Thefrom the delivery person not.icing symptoms
and then reporting to the appropriate

be consi-dered a violation of the no

here is
8.

One commentsator
i-s or is not

asked, "How are
doing clinical

you gor-ng
instruct ionto prove that a driver

or assessments? rr

and
the

RESPONSE: EnforcemenE. is the
judqinq an j-ssue fal-l-s within the
procedures within that. process.

func t ion
comp 1a int.

of the Board
process and

COMMENT 13: Another commentator sLaLed, "I think Ehat
there shouLd be some defined rules as Eo what t.hey can and
cannot set up. rl

RESPONSE: Unskil-1ed and unlicensed practice are
already defined in ARM 8.59.402 and is further delineated in
this Decl-aratory Rul j-ng.

COMMENT 14: In a letEer submitted by Karen A11en, CRT,
RPSGT, she stated that, "Home medical equipment personnel
shoul-d be limited only to the delivery and assembly of
equj-pment based upon the licensed physician's orders.
Simulated demonstrations, safety and maintenance of equipmenE
is a licensed and credentj-a1ed respiraEory therapist's
responsibility. r'

RESPONSE: Definitions and expfanations for
does and does not include are foundrespiratory care

4.59.402.

COMMENT 15; Ruth Grindj-nger, RRT stated in her
"There seems to be very little difference in our minds
'simulated' demonsEration and clinical instruction. we
that the definition for tsi.mulated instruction' should

whaE.
in ARM

let ter
between
fee 1
be

written in terms that the delivery personnel can understand.
They need to know where the demonstration ends and clinical-
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instruction begins . "

RESPONSE: The Board stated that that is t.he purpose of
the guideJ.ines found in this Decl-aratory Ruling and al-so found
i-n ARM 8.s9.402 and 37-28-102 (3) (ii-i) , MCA.

DATED this 19th day of November, 1999.

BOARD OF RESPIRATORY CARE
PRACTITlONERS
RICH ],UNDY, CIIAIRMAN

BY:

ANNIE M. BARTOS, CHIEF COUNSE].,
DEPARTMENT OF COMMERCE

BY:

ANNIE M. BARTOS, RULE REVTEWER

CerEified to the Secretary of State, ,January 31. 2000

4,,"*" ru B,rt,,
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NOTICE OF F'I'N TION OF ADMINISTRATIVE RT'LE REVIEY{ COMMITTEE

InLerim Conunittees and the Environmental Quality Courrcil

Admini-strative rule review is a funct.ion of interim
commj-ttees and the Environmental QualiEy Council (EQC) . These

inEerim commitEees and the EQC have administrative rule review,
program evaluation, and monit.orj-ng functions for Ehe following
execuEive branch agencies and the entitj-es attached to agencies

for administrative purposes.

Business and Labor hterim Commit.t.ee:

> Department of Agriculture;
> Department of Commerce i

> DeparEment of Labor and Industsry;

> DeparLmenE of Livestock;
> Department of Pubfic Service RegulaEion; and

> Office of the StaEe Auditor and Insurance Commissioner.

Education Interim Conunittsee:

> State Board of Education;

> Board of Public Educatj-on;

> Board of RegenEs of Higher Education; and

> office of Public Instruction.
Children, Families, Health, and Human Services Interim

Conunittsee:

> Department of Pubfic Health and Human Services.

Law, Justice, and Indian Affairs Intserim committee:

> Department of Corrections; and

> Department of Justice.
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Revenue and Taxation fnterim Commit.tee:

> Department of Revenue; and

> Department. of Transportation.
Stat.e Administration, h:b1ic Retirement Systems,

Veterans' Affairs hterim Commi-ttee:

> Department of Admini st raE. ion;
> Department of Military Affairs; and

> Offj-ce of the Secret.ary of State.
Environmental Quality Council- :

> Department of Envj.ronmental- Quality;
> Depart.ment of Fish, Wildlif e, and Parks,. and

> Department of Natural- Resources and Conservation.

and

These inEerj.m committees and the EQC have t.he authority to
make recommendations Eo an agency regarding Ehe adoption,

amendment, or repeal- of a rul,e or Eo request thaE the agency

prepare a sEaEement of Ehe estimated economic impact of a

proposal-. They also may po1l the members of the L.,egisl-ature Eo

determine if a proposed rule j-s consistenE. wit.h the intent of
the ]-,egisl-ature or, during a legislative session, introduce a

bill repealing a ru1e, or direct.ing an agency Eo adopt or amend

a ru1e, or a ,foint ResoluEion recommending E.hat an agency adopts.

amend, or repeal a ruLe.

The interim committsees and Ehe EQC welcome comments and

invit.e members of Lhe public tso appear before them or to send

written statements in order to bring to their attention any

difficultsies with the existing or proposed rules. The mailing

address is PO Box 20]"706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definit.ions: Administrative Rufe of Montana (ARM)
looseleaf compj-Iatj-on by department of all
of state department.s and attached
presently in effect, except rules adopted
three months previously.

Montana Administ.rative Reqister (MAR) is a soft
back, bound publicaEion, issued twice-mont.hIy,
containing notices of rules proposed by agencies,
noEices of rufes adopted by agencies, and
interpretations of statutes and rufes by the
aEtorney general (Attorney General-'s Opinions)
and agencies (Decl-aratory Rulings) issued since
publication of the preceding regj.ster.

Useo f the Administ-rativ

1S a
rules

boards
up to

Rrrl rs .)f Monl-ana f ARM) :

Known
Subj ect
Matter

1 Consult ARM topical j-ndex.
Update the rul-e by checking the accumulative
table and tshe table of contents in t.he last
Montana Admj-ni. strat ive Register issued.

Statute
Numtrer and
DeparEment

Go t.o cross reference E.able at
title which fists MCA secLion
corresponding ARM rule numberg .

2 end of each
numbers and
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The AdministraLive Rules of Montana (ARM) is a compilation ofexisting permanent rules of t.hose executive agencieJ which have
been designated by the Montana AdminisE.rative procedure Act forinclusion in the ARM. The ARM is updated through September 30.L999. This tabLe includes t.hose rules adopted during the period
Oct.ober l, 1999 through Decernber 3l , L999 and any pioposed rule
act.ion that was pending during the past. O-monlh perioa. (A
notice of adoption must. be published within 5 months of the
published notice of t.he proposed rule. ) This table does not.,
however, include the contents of this issue of Ehe Montana
Administrative Register (I,!AR ) .
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ACCUMULATIVE TABLE

To be current. on proposed and adopted rulemaking, iE is
necessary to check the ARM updated through September 30, f999,
t.his table and the table of cont.ents of this issue of tshe MAR.

Thj-s table indicates the departmenL name, title number, rule
numbers in ascending order. catchphrase or the subject matter of
the rule and the page number at which E.he action is published in
Ehe 1998 and 1999 Montana Admj-nistrative Registers.

To aid the user, the Accumul-ative Tabl-e includes rulemaking
actions of such ent.it.ies as boards and commissions Listed
separaEely under their appropriate t.itIe nurnlcer. These will
fa11 alphabetically after deparEment rul-emaking actions.

GENERAL PROVISIONS, Title 1

1.2.4L9 Scheduled Dates for the Montana Administrative
Register, p. 2432, 2777
and oEher rules - Model Rules of Procedure
Amendments of the Samp1e Forms Attached to the Model
Rules, p. 600, 1225

1.3.101

ADMINISTRATION, DeD

Acquiring Services to operate the State ChariEable
Giving Campaign, p. 56]-, :-292
and oEher rules - State Procurement. p. 21-24, 55
and other rule - Disaster Leave for Trained Arnerican
Red Cross VolunEeers, p. 2315
and other rules - Persons with Disabilities
Preference Po1icy, p. 2312
and other rufes - veterans' EmpLolument Preference
Policy. p. 2304

( PubI ic
2.43.403

Employees' Retirement Board)
and other rules - Membershj-p, Service Credit, and
Service Purchases in Retirement Systems Administered
by the Board - Service Purchases - Social Security
Coverage for the Employees of the State and Its
Political Subdivisj-ons, p. 932, ]"504

ar.tmenl of . T:i t-le 2

I

I & IT
2 .2L .306

2.21 .a423

2 .2A -3602
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. 1110

I

2 .43 . 437

(Teachers '
I

( st ate
r

AGRT CIILTIIR F] . D Dartment of . Tit-]e 4

I & II Commodity Research and MarkeE Devel-opment.
p. 113
and other rule - Category 1 and Category 2
Weeds, p. 297 5
Fees, p. 2672 | 1,82
and ot.her rules - Grading of Seed Potat.oes,
1505

4.5.202

_508_

Purchase of Military Service by MembersRetirement Systems Administered by Ehe
Employees, Retirement. Board, p. i3o:-; 70

Retirement Board)
and ot.her rules - Teachers, Retirement System -Extra Duty Compensation - Membership of Teacher,s
Aides and Part.-time Employees - Correction of Errors
on Contributions and Overpa)ment , p. 2792
and other rules - Teachers, Ret.iremenE System,p. 155s, 2243, 2837

of the
Publ ic

Program -
Dividends ,

Compensatj-on Insurance Fund)
and other rules - ConstrucL.ion Credit
Premium Rates - Premium Modifiers and
p. 1

Program,

Noxious

4.10.1805
4 .1,2 - 3501, p. 677 ,

(Agricul-t.ure Development Council- )
4.15.70L Agricu]tural Marketing Development Program; Purpose,

Goals, and Crj-teria, p. 1458, 7764

STATE AUDITOR, Title 5

I-VII
6 .6 .302

Val,uation of L,j.f e Insurance Pol-icies, p. 2488 , 2839
and other rules - Life Insurance and Annuities
Replacement, p. 15 75
Allowable ExcLusions and Rest.rictions, p. L274, 2245
Det.ermination of Reasonableness of Benefits in
Relation to Premium Charged in Credit Disability and
Credit Life Insurance. p. 1717
ConE.inuing Education Fees, p. :.500, 2247, 1-83
Unet.hical Practices, p. L272, 2245
Foreign SecuriEy Exemption, p. 117

6.5
6.6

6.6.4102
6.L0.L26
6.10.131

(Classif icati-on Review Committ.ee)
6.5.8301 Updating References to

Workers Compensation
Insurance. 1995 Edition,

t. he
and
p.

NCCI Basic
Emp l-oyers

2]-39 , 284t

Manual for
Liabi l ity

COMMERCE. DeDaTtme nl of . Tille 8

8.2.208 RenewaL Dat.es, p. L719, 2435

(Board of
a .2 -204

Alternative HealLh Care )

and other rules - Renewaf Dates - NaturopaEhic
Physician ConEinuing Education Requirements -
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8.4
8.4

.301

.503

(Board of
8.20.402

(Board of
a .24 .409

(Board of
8.28.420
8.28.1501

8.28.1508

(Board of
8.30.407

(Board of
8.28.1508

8.32.301

8.32.a409
a.32.L702

-509-

Licensing by Examination - Definitions - Midwives
Continuing Education Requirements - Licensure of
Out-of-St.ate App]j-cants - Direct Entry Midwife
Protocol Standard L.,ist, p. 1460 , 2O3g
Fees, p. 43]- , ]72l..
Direct-Entry Midwife Apprenticeship RequiremenE.s,
p. 1933

At.hlet.ics)
Fees, p.433, 1505

Barbers )

Fee Schedule, p. 435, 2040

Clinical- Laboratory Science Practitioners)
and ot.her rules - Applications for I-,icense - Fees -
Minimum Standards for L.,icensure - Continuing
Education Requ j-rement s, p. 2575

Cosmetologist.s )

Fees - Initial , Renewal, Penalty and Refund Fees,
p. 439 , 2043

(Board of
8 .8.2806

(Board of
8.10.405

(Board of
8.1-3.301

(Board of
8.14.814

(State Elect.rical goard)
8.1-8.407 Fee schedufe, p. 441-, L200

Hearing Aid Dispensers )

Fees. p. 443 , L765

I-,andscape Architects )
Fee Schedule, p. 445, 1-122

Medical Examiners )

and other rules -
and other rules
Trainl-ng Program,
Quality Assurance
Nurse Pract j-ce, p

Fee Schedule - Fees, p. 447, 1-766
- Definitions - Post -craduaEe

p. 2]-43
of Advanced
22, ]-294

Practice Registered

FuneraL Service )

Fee Schedule, p. 450, 1201

Nurs ing )

Quality Assurance of Advanced Practice Registered
Nurse Practi.ce, p. 22 , 1-294
and other rules - Nurse Practitioner Practice
Standards Refating Eo E.he Licensed Practical- Nurse's
Role in Intravenous (1v) Therapy - Prohibited IV
Therapies. p. L467
Prohibited IV Therapies, p. 553, 680, 2437
and other rules - Nursing Tasks that may be
Del-egated - General Nursj-ng Tasks that may not be
Del-egated - Nursing Tasks Related to Gastrostomy
Feeding that may be Delegated, p. 2150
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(Board of
a .34 .41_4

(Board of
8.35.417

8.35.804

Nursing Home Admj-nistrators )

and other rule - Examinations
p. 453, LL23

OptomeE ry )
and other rules - L.,icensure
Applicants - Approved Programs
Therapeutic Pharmaceuticaf Agent.s
and Examination - Approved Drugs,
Approved Drugs, p. 118 7

Fee Schedul-e.

of OUE -of - State
or Courses

- Approved Course
p. 2153, 27 60

(Board of
8.39.501

8.39.508

(Board of
8.40.404
8.40.508

a.40.702

(Board of
I .48 . 110 5

(Board of
8.50.437

(Board of
I .52 . 675

(Board of
8.54.410

I . 54 .4L5

(Board of
8.57.101

Out. f it.ters )

and other rules - Outfi-tter L.,icenses
Qualifications - Examinations - Outfitter Acting as
Guide - Renewal - Amendment t.o Operations Plan -
Inactive - Guide or Professional- Guide I-,icense -
Fees for Outf j-tter Operations Plan - N.C.H.U.
Guide or Professional Guide - Outfitter Records -
Safety Provisions - Standards for OuEfitters
Guides and Professionaf Guides - Unprofessional
Conduct and Misconduct - Moratorium - Review of New
Operations Plan - Proposed Expansion of Net Cl-ienE
Hunting Use Under Existing and New Operations Plans
- Sale and Purchase of an OuEfitEing Operation,
p. 231-8
and other rules - L.,icensure- -Rene$ral- - Guide or
Professionaf Guide License - Safety Provisions -
Standards for Outfitters, Guides and Professionaf
Guides - Unprofessional Conduct. and Misconduct,
p. 24L, 809

Pharmacy )

Fee Schedul-e, p. 455, Ll24
and other rules - Renewals
Applicat.ion for Regist.rat ion
Distributor l-,icensing, p. l72l ,
Definitions, p. 233 0

Non - comp 1J- ance
- whof esal-e Drug
2434

Professional Engineers and Land Surveyors )

Fee Schedule, p. 193 5

Private Security PaEroI
Fee Schedule, p. 459,

Officers and
2044

Inves!igators)

Psycho logi st s )
Fee Schedufe, p 467, a125

Pub1ic Accountants )
and otsher rufe - Fee Schedule - statement of Permit
Ho1ders, p. 463, 7203, l-508
and other rules - Licensure of Foreign-Trained
Applicants - Credit for Formal Individual Study
Programs - Basic Requirement , p. 2332

ReaI Est.ate Apprai sers )

and other rule - Board Organizat j-on
Education, p. l]-89 , 2624

Conts inuing
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I .57 . 406

I .57 . 41_2

(Board of
8 . 58 . 415A

(Board of
8.s9.402

(Board of
8.50.413

(Board of
8.62.407

(Board of
I . 64 .402
I .54 .508

Respiratory Care
Definitions, p

Practitioners )
997

and ot.her rul-es - Qualifying Education Requirements
- Adoption of USPAP by Reference - Regulatory
Reviews, p. 2679
Fees, p. 465 , 1-557

Realty Regulation)
Continuing ReaL Estsate Educat.ion, p. 2337, f84

Sanitari-ans )

Fees, p. 999, 2248

Speech-Language PathoLogists and Audiol-ogists)
and ot.her ruLes - Qualifications for Probationary
License - Fees - Unlicensed Person, p. f470, 2249

(Buildj-ng Codes D j-vision)
8.70.101 and ot.her rules

1885
Building Codes Division, p. 1001,

(Weightss
8.77.103 NIST Handbook 44,

(Consumer Affairs Division)
I-V Tefemarketing Regist.rat.ion and Fraud Prevention Act,

p. 120

(Division of Banking and Financial Institut.j.ons)
I-VI Deferred Deposit Lending, p. 1849, 2570, 7A

Vet.erinary Medic j-ne )

Fee Schedul-e, p. 467, ]-L26
and other rule - Unprofessional
keepj-ng SEandards, p. 555, 1509

and Measures Bureau)
Weights and Measures Bureau
p. 469, L295

Conduct. Re cord -

233 9
(Board of County Printing)
8.91.301 and other rules - CounEy Printing, p

(Local Government Assistance Division)
I Administration of the 2000 Federal CommuniEy

Devel-opment Bfock Grant Program, p. L25
I 2000/2001 Treasure State Endowment Program (TSEP),

p. 2342, ]-86
I Administration of the 1999 Treasure Stat.e Endowments

Program (TSEP) , p. 1473, 276L
I Administration of the L999 Federal Community

Development Block Grant Program, p. 3245, 1204, 1-511
8.94.3001 and other rules - Monumentation of Surveys - Form,

Accuracy, and Descriptive Cont.ent of Records Survey,
p. 2l-56
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(Board of
8.97.91-0
8.97.1101
I .97.1101

(Office of
I-XI
l_0.21.101A

Investment.s )
and other rules
and other rules
and other rules

and other rul-e
p.27a9

Program, p,
Invest.ments,
Investments,

INTERCAP
Board of
Board of

2L6
p.
p.

9
25A2
10t-8

(Travel- Promotj-on and DevelopmenE. Division)
8.119.101 Tourism Advisory Council, p. 47f , 1296

ON Title

Public Instruction)
and other rules - Special Education, p. 129
and other rufes - School_ Funding. Budget.ing, and
Transportat ion, p. 2694

(Board of Public Education)
I-CCLXXXIV and other rules - ConE.ent and performance Standards

for Lit.erat.ure, Writing. Speaking and Listening.
Media Literacy, Science, Heal-th, Technology, World
Languages, Reading and Mathematics. p. f030, 2440

(State Library Commission)
10.102 .101 and other rufes Library Standards, p. f724, 2526

(Montana Heritage Preservation and Development Councif)
I-VII AcquisiEion of Real and Personal Property, p. 13

w IF

L2 .9 . 602

mp

Pheasant Enhancement Program,

(Fish, wildlife, and Parks Commission)
I-IfI Importation of Bait L,eeches. p. 18
1,2.6.90L Regulating Personal Watercraft on the Tongue River

Reservolr, p. 175
L2 .6 .90]- l.,imit.ing Ehe MoEor- Propel-1ed Water Craf t to No-Wake

Speed on the Fort Peck Dredge Cut Trou! Pond,
p. 2722

]-2.6.901- Limiting the MoEor-Propelled Water Craft. Eo No-Wake
Speed from Porcupine Bridge to the Mouth of the SL,an
Ri-ver, p. 1,732, 1938, 2763

L2.9.8O1- Creating Game Damage Hunt Rost.ersr p. 473, 1297

ENVI RONMENTA].,, OUA],]TY, DeDarEments of , TiIle 17

I-TV

I _VI

I-XIII

Solid Waste - Pa)rments of Certain Abandoned Vehj-c1e
RemovaL Charges, p. l79l , 2452
CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environment.al Cleanup and
Responsibility Act (CECRA) Facilities, p. 1-264,
)ot1 e?.7
and oEher rules - Hazardous waste
Comparable/Syngas Fuel Excfusion - RemediaL Action
Plans - Military Munitions - Hazardous waste
Management, p. L940 , 2843
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L7.40.203

-513-

and other rufe - Wastewater Operators
Certification - Fees for Water and Wastewater
Operators, p. 2596, 72
Wastewater Operator Certification, p. 1494, !804
and other rul-e - Underground Storage Tanks
Underground Storage Tank Repairs, p. 1495, 2045
Underground Storage Tanks - Underground Storage
Tanks Fee Schedule, p. 1853, 2858

Environment af Review)
and other rules - Public Water Suppl-y - Public Water
and Sewage System Requirements, p. 578, 1895
Water QuaLity - Temporary water Quality Standards
for Daisy Creek, Ehe Stilfwater River, and Fisher
Creek, p. 482, 1-21-g
and other rules - Air Quality - Air Quality
Transportat.ion - General Conformity Detsermj-nat ions,
^ )ll 1)14
and other rufes - Air Quality - Air Qual-ity
Compliance Assurance Monitoring - Requj-rements for
Air Qua]ity Operating Permit Cont.ent, p. 2725
and other rul-e - Air Qualj-ty - Implementation of
Revised Federal- Alr Quality St.andards for
Parti,cul-ate MaEter, p. 2750
and otsher rules - Air Quality - Air Quality
Incorporation by Reference Rules. p. 1191, 2250,

and other rules - Aj.r Quafity - Maximum Achievable
ConErol Technology (MACT) Approvaf for Hazardous Air
Pollutants, p. 572, ].658
and other rule - Air Quality - Air QualiEy Permits
Application Operation Fees. p. 1-61-2, 2254
and other rufes - Air Quality - Open Burning,
p. 568, 1650
and other rules - Air Quality - De Minimis Changes
that may be made to a Facilj-ty wj-thout an
ApplicaE.ion to Revise the Facility's Air Quality
Permit, p. 26L, 7206
and other rule - Air Quality - Tj-tfe V Air Quality
Operating Permits, p. 27 47
and oEher rules - Metal Mines - Metal- Mines
Reclamation Act, p. 217I
and other rules - Coal- and Uranium Mining Program
Rules for the Industrial and Energ"y Minerals Bureau,
p. 2995, BLt
and other rules - Coal and Uranium - Coal- and
Uranium Mining Organizational Changes, p. 17a2, 276e
and oEher rule - water Qualitsy - Certification
options - General- Prohibitions to Surface water
Quality SEandards and Procedures, p. L608, 2256
and other rules - water Quality - Trigger Vafues
p. 1603, 227 5
and other rul-es - Water Quality - Montana surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control System, p. 477, 16L7, 2257

t7.40.203
17.56.101

17.56.1001

(Board of
r

I

17.8.101

1_XIV

17 .8 .L02

r & 1r

17.8.301

L7 .8 .504

17.8.501

17 .4.'705

t7 .8.L201_

L7 .24 . LOL

L7 .24.30t

17 .24.303

17.30 .10s

t'7 -30 .602

17.30.602
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17.30.705

17.30.1341_

L7 .38 . 21_5

-5L4-

Water Qual,iEy - Nondegredation Requirements for
Outstandj-ng Resource Waters, p. 2753
Water Quality - PermiE Requirements of Lagoons,
p. 1198, 1,651
Public WaEer Supply - Bacteriological Quality
Samples for Public Wat.er SuppLy Systems, p. 257,
L222

(Department
Review)
1,'7.4.tO1,

of Environmental Quafity and Board of Environmental

Incorporation by Reference of
Model Rulqs , p. 21-73

the Attorney General ' s

(PeEroleum Tank Release Compensation Board)
17.58.101 and oEher rules - Procedures and Criteria for

Compensatlon of Petroleum Tank Remedial Costs,
p. 1475, 2279

17.58.335 and oEher rules - Review and DeEermination of Claims
and Charges, p. 582, L5L2

TRANSPORTATION, Department of, Title 18

I-IV and oLher rules - Special
and LPG Tax, p. 2797, 645,

Fuel Users Tax, Deafers
L298

I

CORRECTIONS, DeDaT tment of . Title 20

I -XLIV operation and Physical Condition of a Private
Correctional Facility - Security, Safety, Health,
Treatment and DiscipLine of Persons Confined in a
Private Correctional Facility, p. 1276, 1"902, 2529
Department Mode] Procedural Ru1es, p. 2500, 7420.2.]-0]-

JUSTICE. DeDartmenl of- Title 23

I_IV

1.3.101

23 .t4 . 40a

23.L6.L802

and other rules - fnsurance Required Prior to t.he
Public Display of Fireworks - Fire Code, p. 2190,
285 0
Permit.ting the ReferraL of DepartmenE of Justice
Debts to t.he Departsment of Administration or Ot.her
Agency Designated by l-,aw, p. 399, 984
and other rules - Model Rules of Procedure
Amendment of the Sample Forms Attached t.o the Model
Rules, p. 500, 1225
Adding Two Members to the Peace Officers Standards
and Training Advisory Council, p. l'734, 2284
and other rul-es - ResponsJ-ble Party for Video
Gambling Machine Taxes and Record Keeping, p. 1739,
20 48

I,ABOR AND INDUSTRY, D Darl-ment of . Title 24

I
I -IX

Palrment
Workers'
p. 22

of Silicosis Benefits, p. 179
Compensation Administrati.ve Assessment,
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r-xr

24.tt.442

24 .t6 .9007

24.30.L02

24.35.202

-515-

and other rules - Workers, Compensation
AdministraE.ive Assessment for the SE.ate Fiscal- years
1992 through 1999, p. 1859, 2877
and other rule - Unemployment Insurance Benefit
Claims, p. L856 , 2875
Prevailing Wage Rates - NonconsE.rucE ion Services,
p. 1289
Occupational Safety and Health Standards for Public
Sector Emplolrment., p. 6].7, l29L
and ot.her rules - Independent Cont.ractor Central
Unit, p. 621,, 684

LIVESTOCK, DepartmenL of, Tit1e 32

I & II Inspector Examination - Certification, p. 47, L299P.

(MiIk Contro] Board)
32.24.30L Emergency Amendment - Economic Formufa in Prj-cing

Class I Milk at the Producer Level, p. 75
32.24.503 and other rules - Quota and Pooling Transactions -

Surplus and Excess Mi1k, p. 2602, 78

MII,,ITARY AFFAIRS, DeparTmenl of, Title 34

I -VI Administration of the
the Montana Nat.ional-

Education Benefit. Program for
Guard, p. 16t9, 2051-

NATURAL RESOIIRCES AND CONSERVATION, Department of, Tit1e 35

35.2.a01
36.L2.L02
35.12.801

Department Model Procedural Ru1es, p. 2224t 2636
and other rules - Water Rights Bureau. p. 33
and other rul-es - New Appropriation Verification
Procedures, p. 1796, 2285
Dam Safety - Hydrologic Standard for Emergency and
Prj-ncipal Spi.11ways, p. 2031, 2226, 2573

and other rufes - St.ate Facility Reimbursement,
p. 492, ]-300
and other rules - Nursing Facilities, p. 695, 1393
Independent Review of HeaIth Care Decisions,
p. 2344, 2880
Use of Automated External Defibri l- fators , p. 1543,
1913
Network Adequacy in Managed Care, p. L62'7, 2052,
2637
and other rules - AFDC Foster Care, p. 954, 15]4,
228 6
and other rules - Coverage and ReimbursemenL of
Mental- Healtsh Services for Medicaid Eligible and
Certain Other Low Income Individuals, p. 723. 1301.
1806
and other rufes - Protective Services for the
DevefopmenEally Disabled, p. 2834

36.L4.502

PUB]-,IC HEA],TH END HUUAN SERVICES, Deparlmenl of, Title 37

I & II

I_IV
I-V

I-VII
I.XXI

r -xxv

I.XLI

t1_.5.20r
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L6.24.LO1

15.30.801

OrthodonEia Care for Children Special HealEh
Servj-ces (CSHS) Recipients, p. 2529, 2879
and other rules - Control of Transmission of
InfecEious Diseases to Emergency Medical Servj-ce
Providers, p. 488, Ll27
State L.,aboratory Fees f or Anal-yses, p. 628 , L229
and other rul-es - Transfer from the Department of
Environmental Quality - Radiation Control, p. 189
State Facj-l-j-ty Reimbursement, p. 1502, 1805
and otsher rule - Laboratory License Fees - Duration
of a l-,icense, p. 525, 1230
and other rules - Low Income Energy Assist.ance
Program (I-,IEAP) , p. L877 , 2575
and other ruLes - Child Care Subsidy Programs,
p. 7798 , 2454
Chil-d Care Assistance, p. 585. 1378
and other rules - crants-in-Aid to Counties
Community Services Block Grants, p. 39
and other rufes - Resource Based Relative Value
Scale (RBRVS) , p. 800, 1379
and other rules - Transfer from the Department of
Soci-a1 and RehabiliEation Services - Medicaid Mentaf
Health Services, p. 195
and other rul-es - Inpatient. Hospitsal Services,
p. L744 , 2078
and other rules - Inpatient Hospitals, p. 590, 1388
and other rules - Montana Medicaid Passport to
Heafth Program, p. 42
and other rule - Arnbulatory Surgical Centers,
p. 944, 1515
and other rules - Medicaid Denla] Services. p. 955,
L5Z2
and other rule - Orthodont.ia for Medicaid
Recipients, p. 2522, 2898
and oEher rules - Nursing Facilities, p. 2827
Medicaid Health Plan Enrollment, p. L624, 2080
and ot.her rules - Families Achieving Independence in
Montana (FAIM) . p. 2799
and other rules - Transfer from the Depart.ment. of
SociaL and Rehabifitation Services - Medicaid for
Certain Medicare Beneficiaries and Others, p. 1-97
and other rul-es - Famil-ies Achj-evj-ng Independence in
Montana (FAIM) , p. 2532
and other rule - Emergency Assistance for Recipients
of Temporary Assist.ance to Needy Families (TANF) ,p. 2755, r99

PUBLIC SERVICE REGULATION, DCPATTMENT Of. Tit].E 38

15.38.307
L7 .70.L0L

20.11.111
37 .]-2.3L0

I-III

3'7 .'7 0 .406

37.80.201

37.80.202
46.9.301

46.1,2.5024

46.t2.5028

46 . L2 .503

45.L2.503
45.L2.5r2

45.t2.572

46.12.60a

46 .12 . 605

46 - -LZ . LZzZ
46.12.32L5
45.12.3804

46.]-2.4LO!

45.18.106

46.L8.t49

I Establishing the Meaning and Effect of tshe "L,andf i1l
Cl-osure Provisionrr in Cfass D Motor Carrier
Authoritj-es, p. 129LA, 2455
and oEher rules - Operator Service Providers,
p . 1-7 54 , 208L
and other rul-e
ResLruct.uring and

I-V - Electric Utility Industry
Customer Choice Act - Disclosure
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I_V

and Labeling to Inform Customers on El-ectricity
Supply Service, p. 26ff
Unauthorized Product or Service Charges on Tel-ephone
Bi11s, p. 7749 , 2086
Implementing Senate BilI 405 ("Efectrj-city Buying
Cooperative Act") and House Bilf 221 pertaining to
Electricity Default Suppliers - Electricity Default
Supplier Licensing and Selection, p. 2228, 2770
and other rul-e - Consumer Information and Protection
Rules ApplicaEion to Restructured EfecEric and
Natural Gas Industries, p. 3f9L, ]-233
Practice Before the Public Service Commission,
p. 2559
and ot.her rule - Pipeline Safety, p. 2608
and other rules - Emergency Amendment. and Adoption -
Slamming, p. 362, 5f7, 1767
and other rules - Slamming. p. 329, 1.523

-5L7 -

2

I-VIII

I-IX

10 a 11,!

38.5.220a
38.5.3801

38 .5.3801

REVENUE. DeDartment of T -l t ,l e4

I

Establishment of a Negotiat.ed Rulemaking Committee
Relating to UniversaL System Benefits Programs,
p. L7 5l
and other rule - Intangible Personal Property,
p. 2520
and other rules - Class Eight Property Exemption -
Depreciation Schedules for Personal Property,
p. 2351 , 2909
and other rules - Property Tax Assessment. p. 2385,
29 05
and oEher rules - Centrally Assessed Property and
Telecommunicat ions Excise Tax. p. 2405, 29a4
Ethics of Department of Revenue Employees,
p. 165l , 257 6
and other rul-es - Office of Dispute Resol-ution,
p. 2374, 2900
Universal System Benefits Programs, p. 2396
Emergency Adoption - Universal Syst.em Benef j-ts
Programs, p. 1-662
and other rufes - Lodging Facility Use Tax Rules,
p. 256L, 2904
Elderly Homeowner CrediE, p. 2035, 2581

SECRETARY OF STATE, TiT].E 44

I_III

I.V
I-VTI

r-VII
I-IX

I.XII
I-XIII
42.]-4.Lo]-

42.15.507

L .2 .419

44.14.L0L

Scheduled Dates for t.he Montana Administrat.ive
Register, p. 2432, 2777
and other rule - Retention of Records Stored on
Digital Media, p. 34L, l.768

(Commissioner of Politicaf Practices )

44.f0.32L and other rufes - Reporting
Expenditures, p. 535, 2287

44.10.331 I-,imitations on Receipts from
p. 2241 , 2934

of Contributions and

Political Committees,
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