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The Montana Administrative Register (MAR or Register), a twice-monthly
publication, has three sections. The Proposal Notice Section contains state
agencies' proposed new, amended, or repealed rules; the rationale for the change;
date and address of public hearing; and where written comments may be submitted.
The Rule Adoption Section contains final rule notices which show any changes
made since the proposal stage. All rule actions are effective the day after print
publication of the adoption notice unless otherwise specified in the final notice. The
Interpretation Section contains the Attorney General's opinions and state declaratory
rulings. Special notices and tables are found at the end of each Register.

Inquiries regarding the rulemaking process, including material found in the Montana
Administrative Register and the Administrative Rules of Montana, may be made by
calling the Secretary of State's Office, Administrative Rules Services, at (406) 444-
2055.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED REPEAL

In the matter of the repeal of ARM )
2.21.901, 2.21.902, 2.21.903, 2.21.906, )
2.21.907, 2.21.908, 2.21.909, 2.21.912, )
2.21.913, and 2.21.920 pertaining to )
disability and maternity leave policy )

TO: All Concerned Persons

1. On November 3, 2011, at 2:00 p.m., the Department of Administration will
hold a public hearing in Room 136 of the Mitchell Building, at 125 N. Roberts,
Helena, Montana, to consider the proposed repeal of the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Department of Administration no later than 5:00 p.m. on
October 28, 2011, to advise us of the nature of the accommodation needed. Please
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N.
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703;
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov.

3. The department proposes to repeal the following rules:

2.21.901 SHORT TITLE found at page 2-731 of the Administrative Rules of
Montana (ARM).

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.902 POLICY AND OBJECTIVES found at ARM page 2-731.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.903 DEFINITIONS found at ARM page 2-731.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.906 APPROVAL OF LEAVE found at ARM page 2-737.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA
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2.21.907 MEDICAL CERTIFICATION found at ARM page 2-737.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.908 MATERNITY LEAVE found at ARM page 2-738.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.909 REASONABLE ACCOMMODATION OF AN EMPLOYEE WITH A
DISABILITY found at ARM page 2-739.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.912 DISCHARGING AN EMPLOYEE WITH A DISABILITY found at
ARM page 2-741.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.913 DISABILITY RETIREMENT found at ARM page 2-741.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.920 CLOSING found at ARM page 2-747.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

STATEMENT OF REASONABLE NECESSITY: Montana law requires that the
department (1) develop and issue personnel policies and (2) adopt rules to
implement the state's personnel administration statutes. 2-18-102 et seq., MCA.
The definition of "rule” in 2-4-102(11)(a) and (b), MCA, excludes "statements
concerning only the internal management of an agency or state government and not
affecting private rights or procedures available to the public." This language was
enacted by the 2003 Legislature, and, since June 2004, the State Human Resources
Division has been removing its internal administrative policies from the
Administrative Rules of Montana as part of its policy review process while retaining
those rules in ARM that affect the public.

This proposed repeal addresses the disability and maternity leave rules. The

disability rules have been replaced by the new Reasonable Accommodations and
Equal Access rules, found in ARM Title 2, chapter 21, subchapter 41, effective
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August 25, 2011. Since these rules go beyond the internal management of state
government, it is appropriate that they are included in ARM.

In contrast, the maternity leave rules address the internal management of state
government employees. The department is proposing that the maternity leave rules
be combined with the existing parental leave policy into one internal policy for state
employees. If adopted, the new policy will become effective on the same date as
the repeal of these rules and will be included in the Montana Operations Manual
(MOM), a document that addresses the internal management of state government.
MOM human resources policies may be found at http://hr.mt.gov/hrpp/policies.mcpx.

Employees may comment on the proposed maternity and parental leave policy when
it is posted on or about October 13, 2011, at
http://hr.mt.gov/hrpp/policyproposals.mcpx. A notice of the new policy will also be
posted on the MINE web page, an internal site for state employees. Employees may
also offer their comments on the policy at the November 3, 2011, public hearing.

The department has taken the repeal approach because the department believes
the alternatives to repeal lack merit. Regarding the disability rules, the alternative
was to leave these rules in place. However, given that the new Reasonable
Accommodations and Equal Access rules cover the same subject matter, leaving the
disability rules in place would be duplicative and would create confusion. Regarding
the maternity leave rules, the alternative was to leave these rules in the ARM. The
department, however, believes that since these rules address the internal
management of state government, they are not "rules" as defined in statute and,
therefore, do not belong in the ARM.

It is important to reiterate that the department is required by law to adopt personnel
policies that agencies are expected to follow. Moving a statement from rule to policy
does not mean that the agencies may ignore the policy.

4. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125
N. Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703;
or e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m.,
November 10, 2011.

5. Marjorie Thomas, an attorney with the Department of Administration, has
been designated to preside over and conduct this hearing.

6. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the mailing list shall make a written request which includes the
name and mailing address or e-mail address of the person to receive notices and
specifies that the person wishes to receive notices regarding State Human
Resources Division rulemaking actions. Notices will be sent by e-mail unless a
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mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 4 above or may be made by completing a request
form at any rules hearing held by the department.

7. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/administrativerules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
considered. In addition, although the department works to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

By: /s/Janet R. Kelly By: /s/ Michael P. Manion
Janet R. Kelly, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State October 3, 2011.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the repeal of ARM )  NOTICE OF PUBLIC HEARING ON
2.21.6401, 2.21.6403, and 2.21.6422 ) PROPOSED REPEAL

pertaining to performance management )
and evaluation )

TO: All Concerned Persons

1. On November 3, 2011, at 3:00 p.m., the Department of Administration will
hold a public hearing in Room 136 of the Mitchell Building, at 125 N. Roberts,
Helena, Montana, to consider the proposed repeal of the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Department of Administration no later than 5:00 p.m. on
October 28, 2011, to advise us of the nature of the accommodation needed. Please
contact Marjorie Thomas, Department of Administration, P.O. Box 200127, 125 N.
Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703;
Montana Relay Service/TDD 711; or e-mail mthomas2@mt.gov.

3. The department proposes to repeal the following rules:

2.21.6401 SHORT TITLE found at page 2-1461 of the Administrative Rules
of Montana (ARM).

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.6403 POLICY AND OBJECTIVES found at ARM page 2-1461.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

2.21.6422 CLOSING found at ARM page 2-1462.

AUTH: 2-18-102, MCA
IMP: 2-18-102, MCA

STATEMENT OF REASONABLE NECESSITY: Montana law requires that the
department (1) develop and issue personnel policies and (2) adopt rules to
implement the state's personnel administration statutes. 2-18-102 et seq., MCA.
The definition of "rule” in 2-4-102(11)(a) and (b), MCA, excludes "statements
concerning only the internal management of an agency or state government and not
affecting private rights or procedures available to the public." This language was
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enacted by the 2003 Legislature, and, since June 2004, the State Human Resources
Division has been removing its internal administrative policies from the
Administrative Rules of Montana as part of its policy review process while retaining
those rules in ARM that affect the public.

This proposed repeal addresses the performance management and evaluation rules.
The performance management and evaluation rules address the internal
management of state government employees. These rules will be rewritten in a new
performance management and evaluation policy. If adopted, the new policy will
become effective on the same date as the repeal of these rules and will be included
in the Montana Operations Manual (MOM), a document that addresses the internal
management of state government. MOM human resources policies may be found at
http://hr.mt.gov/hrpp/policies.mcpx.

Employees may comment on the proposed performance management and
evaluation policy when it is posted on or about October 13, 2011, at
http://hr.mt.gov/hrpp/policyproposals.mcpx. A notice of the new policy will also be
posted on the MINE web page, an internal site for state employees. Employees may
also offer their comments on the policy at the November 3, 2011, public hearing.

The department has taken the repeal approach because the department believes
the alternatives to repeal lack merit. The alternative is to leave these rules in the
ARM. The department, however, believes that since these rules address the internal
management of state government, they are not "rules" as defined in statute and,
therefore, do not belong in the ARM.

It is important to reiterate that the department is required by law to adopt personnel
policies that agencies are expected to follow. Moving a statement from rule to policy
does not mean that the agencies may ignore the policy.

4. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to Marjorie Thomas, Department of Administration, P.O. Box 200127, 125
N. Roberts, Helena, Montana 59620; telephone (406) 444-3982; fax (406) 444-0703;
or e-mail mthomas2@mt.gov, and must be received no later than 5:00 p.m.,
November 10, 2011.

5. Marjorie Thomas, an attorney with the Department of Administration, has
been designated to preside over and conduct this hearing.

6. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the mailing list shall make a written request which includes the
name and mailing address or e-mail address of the person to receive notices and
specifies that the person wishes to receive notices regarding State Human
Resources Division rulemaking actions. Notices will be sent by e-mail unless a
mailing preference is noted in the request. Such written request may be mailed or
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delivered to the contact person in 4 above or may be made by completing a request
form at any rules hearing held by the department.

7. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/administrativerules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
considered. In addition, although the department works to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

By: /s/ Janet R. Kelly By: /s/ Michael P. Manion
Janet R. Kelly, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State October 3, 2011.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption of New ) NOTICE OF PUBLIC HEARING ON
Rules | through IV pertaining to financial ) PROPOSED ADOPTION
responsibility of mortgage loan
originators and control persons and
ultimate equity owners of mortgage
entities

N N N N

TO: All Concerned Persons

1. On November 3, 2011, at 10:00 a.m., a public hearing will be held in Room
342 of the Park Avenue Building, 301 S. Park, Helena, Montana, to consider the
proposed adoption of the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require an accommodation,
contact the Department of Administration no later than 5:00 p.m. on October 26,
2011, to advise us of the nature of the accommodation that you need. Please
contact Wayne Johnston, Division of Banking and Financial Institutions, P.O. Box
200546, Helena, Montana 59620-0546; telephone (406) 841-2918; TDD (406) 444-
1421; facsimile (406) 841-2930; or e-mail to banking@mt.gov.

3. GENERAL STATEMENT OF REASONABLE NECESSITY: Section 32-9-
120(1)(c), MCA, requires the department to deny a license application if an applicant
for a mortgage loan originator license has not demonstrated financial responsibility,
character, and general fithess to command the confidence of the community and
warrant a determination that the mortgage broker, mortgage lender, or mortgage
loan originator will operate honestly, fairly, and efficiently within the purposes of the
Montana Mortgage Act (Act). The control persons and ultimate equity owners of
entities are held to the same standard pursuant to 32-9-113, MCA.

On August 29, 2011, the U.S. Department of Housing and Urban
Development (HUD) adopted final rules to implement the Secure and Fair
Enforcement for Mortgage Licensing Act of 2008, 12 USC 5101, et seq. (SAFE Act).
Those proposed rules provide, in relevant part:

§ 3400.105 Minimum loan originator license requirements. For an
individual to be eligible for a loan originator license required under §
3400.103(a) and (d), a State must require and find, at a minimum, that
an individual:

(2)(c) Has demonstrated financial responsibility, character, and

general fitness, such as to command the confidence of the community
and to warrant a determination that the loan originator will operate
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honestly, fairly, and efficiently, under reasonable standards established
by the individual State.

HUD has required that the state develop reasonable standards to determine
whether an applicant has demonstrated financial responsibility and will operate
honestly, fairly, and efficiently. The state must develop those standards and enforce
them in order to comply with the SAFE Act.

The department initially proposed a rule to implement 32-9-120(1)(c) and 32-
9-127, MCA, on August 13, 2009, in MAR Notice 2-59-414 published in 2009
Montana Administrative Register, Issue Number 15 at page 1292. In response to
the comments received in that rulemaking, the department is proposing a new rule.

The comments received in response to the new rule proposed in MAR Notice
2-59-414 were largely that the mortgage industry, like the country as a whole, has
fallen on hard times. The commenters were concerned that the state of the
economy could prevent a mortgage loan originator from becoming licensed. Several
people commented that business is way down, and the people who are still in the
mortgage broker or lender industry are having economic difficulties. They
commented that a person who lost a home due to being unable to afford the
payments should not be prevented from being a mortgage loan originator.

Some people commented that the department should not adopt a rule
implementing 32-9-120(1)(c) and 32-9-127, MCA. The department does not have
that option. The SAFE Act and the Act mandate the department to determine
whether an applicant has demonstrated financial responsibility and will operate
honestly, fairly, and efficiently within the purposes of the law.

In order to license individuals as mortgage loan originators and control
persons or ultimate equity owners of entities, the department must comply with 32-9-
120(1)(c), MCA. In fairness to applicants who may have unpaid tax liens or other
government liens, foreclosures, or unpaid debts, the department must define the
standard and give guidance to applicants as to how that standard will be applied and
what the effect of financial issues will be on licensure.

In drafting this rule, the department reviewed the financial responsibility rules
of several other states and ultimately decided to pattern its financial responsibility
after the ldaho policy because it seems closest in line with the attitudes and
influences in Montana. It is a reasonable policy that allows the individual to explain
the adverse information on a credit report and rehabilitate the individual by entering
into repayment agreements and faithfully paying toward debts owed.

The department will review the credit history of an applicant and, based on
the totality of the credit history and the surrounding circumstances, including the
explanation of the individual, if any, make the required determination as to whether
the individual has demonstrated financial responsibility and will operate honestly,
fairly, and efficiently within the purposes of the SAFE Act.

The history of and the reason(s) for unpaid debts are critical to this analysis,
as well as what the individual is doing to satisfy the debt. For instance, if an
individual has unpaid tax liens but that person has entered into a repayment
agreement with the government, and has faithfully performed the obligations that
have become due under the repayment agreement to date, that fact alone would not
justify denial of a license.
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In exercising its discretion under 32-9-120(1)(c), MCA, the department will
consider the totality of the credit history, as well as any explanation or supporting
documentation that the applicant submits to the department.

4. The new rules proposed to be adopted provide as follows:

NEW RULE | APPLICATION OF FINANCIAL STANDARDS (1) Section 32-
9-120(1)(c) and 32-9-113, MCA, require mortgage loan originators, as well as
ultimate equity owners and control persons of entities, to meet financial responsibility
standards. These persons are referenced in [NEW RULES | though 1V] as
“individuals."

(2) Financial responsibility, character, and general fithess are continuing
requirements for individuals and must be met at all times including upon initial
licensure and renewal.

AUTH: 32-9-130, MCA
IMP: 32-9-113, 32-9-117, 32-9-120, 32-9-166, MCA

STATEMENT OF REASONABLE NECESSITY: The Act makes the
standards of financial responsibility, character, and general fithess a requirement for
licensure and for renewal of licenses. 32-9-120, MCA. In addition, the Act requires
the control persons and ultimate equity owners of entities to meet the same
standards in order for the entity to become licensed. 32-9-113, MCA. The purpose
of (1) is to define "individuals" as used in the remainder of these rules.

Section (2) provides that the financial standards, character, and general
fitness standards are continuing standards the applicant must meet at the time of the
application, at the time of renewal, and at all times in between. See 32-9-113, 32-9-
117, and 32-9-120, MCA. The standards are the subject of several disclosure
guestions that applicants must answer on the Nationwide Mortgage Licensing
System (NMLS). The NMLS requires applicants and licensees to update their
responses to disclosure questions and keep them current, accurate, and complete
under penalty of perjury and unsworn falsification to authorities. In addition, 32-9-
166, MCA, provides that a licensee shall file a written report with the department
within 30 business days of any material change to the information provided in a
licensee's application. Therefore, the financial, character, and general fithess
standards are continuing ones.

NEW RULE Il STANDARDS FOR DETERMINING FINANCIAL
RESPONSIBILITY (1) The department shall find an individual lacks the required
financial responsibility if a pattern of disregard is shown regarding the management
of the individual's personal financial affairs.

(2) In determining whether an individual has shown a pattern of disregard
regarding their own personal financial affairs, the department shall consider the
following factors:

(a) the existence of outstanding judgment(s), excluding judgments resulting
solely from medical expenses;

(b) the existence of outstanding tax liens or other government liens or filings;
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(c) a pattern of delinquency in child support or student loan payments;

(d) the existence of outstanding collection actions against the individual
unless solely as a result of medical expenses;

(e) the existence of outstanding charged-off accounts with a remaining past
due balance owed unless solely as a result of medical expenses;

() the existence of three or more accounts currently 90 days or more past
due; and

(g) a foreclosure within the past three years.

(3) The department may not consider a bankruptcy as the sole basis for a
finding that an individual lacks the required financial responsibility; however, the
department may consider the factors that lead to the bankruptcy.

AUTH: 32-9-130, MCA
IMP: 32-9-113, 32-9-117, 32-9-120, MCA

STATEMENT OF REASONABLE NECESSITY: The general standard, a
pattern of disregard for the management of personal financial affairs, comes from
the model law developed by the Conference of State Bank Supervisors and the
American Association of Residential Mortgage Regulators to implement the SAFE
Act. The SAFE Act requires that a credit report be obtained from a consumer
reporting agency for each applicant for a license as a mortgage loan originator.
When the model act was developed, the drafters agreed that the purpose of
requiring a credit report from applicants was to determine financial responsibility.
Since this standard is the model law adopted by 44 states, the department feels it is
appropriate to base its rules on the same standard. In addition, another goal of the
SAFE Act was to promote uniformity, which is also furthered by this rule.

The model law is as follows:

CHARACTER AND FITNESS—The applicant has demonstrated
financial responsibility, character, and general fithess such as to command
the confidence of the community and to warrant a determination that the
mortgage loan originator will operate honestly, fairly, and efficiently within the
purposes of this Act.

(a) For purposes of this subsection a person has shown that he or she
is not financially responsible when he or she has shown a disregard in the
management of his or her own financial condition. A determination that an
individual has not shown financial responsibility may include, but not be
limited to:

(i) Current outstanding judgments, except judgments solely as a result
of medical expenses;

(if) Current outstanding tax liens or other government liens and filings;

(iif) Foreclosures within the past three years;

(iv) A pattern of seriously delinquent accounts within the past three
years.

MAR Notice No. 2-59-458 19-10/13/11



-2112-

NEW RULE 1I(2)(a), (b), and (g) incorporate into factors (i), (ii), and (iii) listed
in the model law. The appearance on credit reports of the factors in (2)(c), (d), (e),
and (f) would cause the department concern regarding an individual's financial
responsibility. The department views these matters as serious enough to warrant an
inquiry of the individual as to what happened and why these debts have not been
paid.

Federal law prohibits a bankruptcy from being the sole basis of a denial of
licensure. 11 USC 525. However, the licensing entity may take into consideration
the behavior underlying a bankruptcy in determining an applicant's past and future
financial responsibility.

Since an individual has no control over medical issues that can result in
overwhelming medical bills, any and all debt related to medical expenses is
excluded from a financial responsibility analysis.

NEW RULE 1l PROCEDURES FOR DETERMINING FINANCIAL
RESPONSIBILITY (1) If an individual's credit report or response to any application
disclosure question contains adverse information, the department shall:

(a) notify the individual in writing of the specific items that must be
addressed; and

(b) specify the documentation that must be provided for the department'’s
consideration and review.

(2) Examples of the type of documentation that the department may request
include, but are not limited to, the following:

(a) a written explanation of the circumstances surrounding the adverse
information reported; and

(b) documents that the department finds necessary for its review of the
adverse information including, but not limited to, copies of:

(i) satisfactions of judgment;

(i) bankruptcy discharge orders, schedules, or dismissal documents;

(i) satisfactions of outstanding tax liens or other governmental liens;

(iv) court documents showing the factual basis underlying the adverse
information being reviewed by the department and how the matter was resolved or
adjudicated; and

(v) account statements or letters from the individual's creditors, or lien or
judgment holders, explaining and verifying the current status of any past due
accounts, including documentation of any repayment plans and agreements, as well
as any temporary or permanent modifications to such accounts.

(3) Any document provided must be legible and complete. Incomplete
documents may not be accepted.

(4) If the individual is unable to obtain the documents the department
requests, the individual shall support that fact with documentation from the source of
the unavailable documents consisting of a written statement from the agency or
creditor who holds or held the records. The statement must be:

(a) written on the agency's or creditor's letterhead indicating that:

(i) the agency or creditor does not have any record of the matter;

(i) the record was lost, damaged, or destroyed, or cannot otherwise be
produced; and
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(iif) the reason why the information is not available;

(b) signed by the agency's or creditor's records custodian; and

(c) include contact information such as phone number, mailing address, or e-
mail address.

(4) Applications must be deemed withdrawn or abandoned if the applicant
fails to provide the information requested by the department within 60 days of
notification to the applicant by the department of deficiencies in the application or
December 31, whichever comes first.

AUTH: 32-9-130, MCA
IMP: 32-9-113, 32-9-117, 32-9-120, MCA

STATEMENT OF REASONABLE NECESSITY: If the department finds one
or more matters on a credit report or a disclosure question that raises concerns
regarding financial responsibility, the department will notify the individual as to which
matters are cause for regulatory concern and request that the individual explain what
happened and why the debts are unpaid or provide evidence that the debts have
been paid or that the individual has entered into a repayment agreement with the
creditor and is making a good faith effort to meet the terms of the repayment
agreement. The reason for this is that the individual must be given notice of the
matters that raise concerns for the department and be given the chance to explain
those matters. Credit reports can be wrong, or simply outdated, and the applicant
must be given the opportunity to provide to the department any additional
information the applicant would like to provide relevant to the matters of concern.

If the debt has been paid or discharged, the department requires
documentary evidence of that. The rule lists the type of documentary evidence
which will be required. The department requires actual documentary evidence, not
simply a statement from the individual that the debt has been paid, in order to assure
that the debtor and creditor agree on the current status of the debt.

If the individual cannot produce the records requested by the department, (4)
sets forth the types of documents which must be produced to evidence that fact. A
letter from an applicant saying that the creditor cannot locate the debt is not
sufficient; the letter must come from the creditor and have sufficient evidence of
reliability to be acceptable. The department requires documentation from the
creditor, not the applicant, in order to ensure accurate and correct information.

Sometimes, after the department requests additional information, the
individual does not respond or provide additional information. Then the department
has to make repeated efforts to contact the individual in an effort to determine what
the person intends to do. In an effort to avoid this situation, the department is
proposing to deem an application withdrawn or abandoned for failure to provide the
requested information to the department within 60 days of the request or December
31, whichever comes first. December 31 is the date that all licenses expire.
Applications are rarely submitted from November 1to December 31 because that is
the dedicated period of license renewal. Any applicant that submits an initial
application for licensure during the renewal period must also renew the license by
December 31, provided that the license is issued by that date. This does not
penalize the applicant for failing to respond; the applicant is free to reapply at any
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time in the future with no negative consequence from the withdrawn application. It
will allow the applicant to work to improve their financial responsibility without a
negative sanction attaching to their license.

The other option for the department would be to deny the license because the
factors required to issue a license under 32-9-120, MCA, cannot be found in the
application provided by the individual. This is an unnecessarily harsh result for an
applicant who filed an application and failed to complete it. A denial of a license
would have to be reported on all subsequent applications and explained. This result
should be reserved for more egregious conduct than failing to complete an
application.

NEW RULE IV_REVIEWING ADVERSE CREDIT HISTORY AND OTHER
INFORMATION (1) In making a determination whether an applicant has
demonstrated financial responsibility, character, and general fitness, the department
shall consider the following:

(a) the individual's credit history reflected in a credit report;

(b) supplemental information and documentation requested from and
provided by the individual as determined necessary by the department;

(c) responses and information contained in the individual's application filings;

(d) previous and current license history with the department, to include any
regulatory actions that have occurred,;

(e) other information that reflects upon the financial responsibility, character,
and general fitness, whether favorably or adversely;

() the timing and context of the information reviewed;

(g) patterns of conduct; and

(h) factors indicating that financially adverse information may be the result of
the involuntary loss of job or income, divorce, or health issues. Under such
circumstances, the individual shall provide documents showing attempted workout
arrangements with creditors or other factors indicating the individual has made an
attempt to correct his or her financial difficulties.

(2) The department may not base a license application denial solely on a
license applicant's credit score.

(3) In determining financial responsibility, the department shall consider the
totality of the applicant's credit history, and surrounding circumstances, in exercising
its discretion under 32-9-120(1)(c), MCA.

(4) Although the following is not an exclusive list, the department may
consider the following factors, or a combination thereof, in determining whether to
deny, condition, suspend, or revoke a license. The individual:

(a) has failed to fully provide any documentation required by the department;

(b) has made a false attestation associated with a filing related to an
application for a license or a license renewal,

(c) has failed to pay in full any past due account, lien, judgment, or charged-
off balance either as of the date of the issuance of a credit report to the department,
or at time of initial licensure, designation as a control person or ultimate equity
owner, or at renewal of any license. In reviewing this factor, the department shall
make an exception for any account, lien, judgment, or charged-off balance that is
solely due to medical expenses;
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(d) is in arrears or has failed to comply with the terms of a repayment plan or
agreement entered into with a creditor;

(e) has failed to make timely payments under a plan or agreement with any
state or federal tax or other regulatory agency; and

(H) has any of the factors listed in [NEW RULE 11(2)].

AUTH: 32-9-130, MCA
IMP: 32-9-113, 32-9-117, 32-9-120, MCA

STATEMENT OF REASONABLE NECESSITY: The decision whether to
issue, deny, condition, suspend, or revoke a license based on financial responsibility
is grounded on the totality of the circumstances. It is not susceptible to a bright line
test; however, the factors that will and will not be considered are listed. As a matter
of fairness, the department must consider all the factors before it in making a
licensing decision, including aggravating and mitigating factors for the behavior in
guestion. Each case must be decided on its own merits within the framework
established by statutes and rules. In so doing, the department has determined that
the factors listed in NEW RULE V(1) are indicative of the factors which, if they exist,
may be relevant to the licensing decision. The factors will not be viewed in isolation
but will be viewed as a whole.

Credit scores alone are not a factor in the decision; however, the behavior
that led to a particular credit score can be a factor in determining financial
responsibility. Many loan originators believe that the department bases licensing
decisions on credit scores. This is not so. The credit score is simply a number and
cannot be used to determine whether the individual in question has demonstrated
financial responsibility. The crux of the matter is an analysis of what is going on in
the individual's life that may provide extenuating circumstances for a pattern of
unpaid debts or not, as the case may be. That requires the department to define the
factors that will be considered, or not considered, in making a licensing
determination.

The factors listed in this new rule are designed to give the applicant notice of
the types of factors that will be considered by regulators in assessing financial
responsibility. The department will review the individual's credit history as revealed
in the credit report since that is required by the SAFE Act. In addition, the
department will consider the additional information and documentation received from
the individual in response to an inquiry from the department. Obviously, the
individual's explanation will be very important in determining extenuating factors or
aggravating factors in any credit issues. The department will review all other
answers and information provided by the individual in the application for licensure.
Specifically the department will look at financial disclosure questions included within
the application for licensure. Any affirmative responses provided by the applicants
on the financial disclosure questions require the applicants to provide additional
documentation. Any false or misleading responses or failure to disclose information
in response to financial disclosure questions will be viewed negatively.

In addition, the department will consider the individual's prior and current
regulatory history with the department as a factor in the licensing decision. For
instance, an individual who has a history of noncompliance with the Act will be dealt
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with more harshly than someone who has no prior regulatory history. In fairness, the
department will consider any other information it has that reflects either positively or
negatively on the individual's financial responsibility, character, and general fitness.
The department will take into account the age and repetitive nature of any conduct at
issue. A remote unpaid debt does not raise the same regulatory concern as a new
unpaid debt. A single unpaid debt generally, although not always, is not of the same
degree of regulatory concern as a pattern of unpaid debts. However, a large unpaid
debt may rise to a significant level of regulatory concern.

If an individual provides a reasonable explanation for how the financial
difficulties occurred, such as job loss, divorce, or health issues, the department will
then look for a repayment agreement and evidence that it is being met in
determining whether the individual is making a good faith effort to pay the debts
despite difficult financial conditions. The department realizes that things happen in
an individual's life that can lead to financial difficulties. The intent of this rule is not to
penalize an individual because something unfortunate has happened. The intent of
the rule is to distinguish between someone who falls on hard times but still makes an
effort to pay their debts, who should be licensed, and someone who has a willful
pattern of nonpayments of debts, who should not.

As noted, the department will not base its decision to deny a license solely on
a credit score. A credit score is an arbitrary number assigned by a credit rating
agency. Itis not helpful to the regulatory analysis of financial responsibility which
requires an analysis of the reasons for an individual's financial condition, and bona
fide attempts to meet financial responsibilities in spite of hardships, or conversely, a
willful pattern of unpaid debts. Every licensing decision is fundamentally a
discretionary decision based on the totality of the circumstances that each separate
application presents.

In determining whether to deny, condition, suspend, or revoke a license, the
department will take into account all the factors present in the particular license
application including any failure to fully provide any documentation required by the
department or false attestation associated with a filing related to an application for a
license or a license renewal. The department will view these two factors extremely
negatively. In fact, the financial responsibility issue becomes secondary to character
and fitness when an applicant makes a false attestation or fails to fully provide
documents to the department.

The department will also consider whether the individual has failed to pay in
full any past due account, lien, judgment, or charged-off balance either as of the
date of the issuance of a credit report to the department, or at time of initial
licensure, designation as a control person or ultimate equity owner, or at renewal of
any license. The failure to pay a legitimate debt will be viewed negatively. In
reviewing this factor, the department will make an exception for any account, lien,
judgment, or charged-off balance that is solely due to medical expenses. The
language regarding medical expenses is from the model law. The rationale is that
an individual is able to control their spending but medical expenses cannot be
controlled by an individual. The department agrees with this rationale.

The department will view negatively any individual who is in arrears or has
failed to comply with the terms of a repayment plan or agreement entered into with a
creditor or has failed to make timely payments under a plan or agreement with any
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state or federal tax or other regulatory agency, unless a reasonable explanation is
given for such failure. The department believes that these failures show a lack of
financial responsibility, thus justifying the negative viewpoint.

In addition, the department will consider the factors set forth in NEW RULE
[1(2) for the same reasons as are listed in the statement of reasonable necessity
under NEW RULE II.

5. Concerned persons may present their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Kelly O'Sullivan, Legal Counsel, Division of Banking and Financial
Institutions, P.O. Box 200546, Helena, Montana 59620-0546; faxed to the office at
(406) 841-2930; or e-mailed to banking@mt.gov. The data, views, or arguments
must be received no later than 5:00 p.m., November 14, 2011.

6. Kelly O'Sullivan, Legal Counsel, Division of Banking and Financial
Institutions, has been designated to preside over and conduct the hearing.

7. An electronic copy of this Proposal Notice is available through the
department's web site at http://doa.mt.gov/administrativerules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
considered. In addition, although the department works to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

8. The Division of Banking and Financial Institutions maintains a list of
interested persons who wish to receive notices of rulemaking actions proposed by
this division. Persons who wish to have their name added to the mailing list shall
make a written request which includes the name, mailing address, and e-mail
address of the person to receive notices and specifies that the person wishes to
receive notices regarding division rulemaking actions. Notices will be sent by e-mail
unless a mailing preference is noted in the request. Such written requests may be
mailed or delivered to Wayne Johnston, Division of Banking and Financial
Institutions, 301 S. Park, Ste. 316, P.O. Box 200546, Helena, Montana 59620-0546;
faxed to the office at (406) 841-2930; e-mailed to banking@mt.gov, or may be made
by completing a request form at any rules hearing held by the department.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

By: /s/Janet R. Kelly By: /s/ Michael P. Manion
Janet R. Kelly, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State October 3, 2011.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT AND
REPEAL

In the matter of the amendment of )
ARM 6.6.6802, 6.6.6804, 6.6.6805, )
6.6.6806, 6.6.6811, 6.6.6815, )
6.6.6820, and 6.6.6821, and the )
repeal of 6.6.6810, pertaining to )
Formation and Regulation of Captive )
Insurance Companies )

TO: All Concerned Persons

1. On November 2, 2011, at 10:30 a.m., the office of the State Auditor and
Commissioner of Insurance, Monica J. Lindeen, (State Auditor's Office) will hold a
public hearing in the 2nd floor conference room, at the State Auditor's Office, 840
Helena Ave., Helena, Montana, to consider the proposed amendment and repeal of
the above-stated rules.

2. The State Auditor's Office will make reasonable accommodations for
persons with disabilities who wish to participate in this public hearing, or need an
alternative accessible format of this notice. If you require an accommodation,
contact the department no later than 5:00 p.m., October 26, 2011, to advise us of the
nature of the accommodation that you need. Please contact Darla Sautter, State
Auditor's Office, 840 Helena Avenue, Helena, Montana, 59601; telephone (406) 444-
2726; TDD (406) 444-3246; fax (406) 444-3497; or e-mail dsautter@mt.gov.

3. The rules as proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

6.6.6802 DEFINITIONS For purposes of these rules:

(1) remains the same.

(2) "Commissioner" means the State Auditor and Commissioner of
Insurance.

AUTH: 33-28-206, MCA
IMP: 33-28-101, MCA

6.6.6804 ADDITIONAL SECURITY (1) If the commissioner deems that the
financial condition of the company warrants additional security, he the commissioner
may require the company to deposit through the effice-of-the-Meontana State
Auditor's Office in the manner described in 33-2-604, MCA, cash or securities
approved by the commissioner or, alternatively, to furnish the commissioner a clean
irrevocable letter of credit issued by a bank chartered by the state of Montana or by
a member of the bank of the federal reserve system and approved by the
commissioner.

(2) and (3) remain the same.
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AUTH: 33-28-206, MCA
IMP: 33-28-104, MCA

6.6.6805 PERMITTED REINSURANCE (1) through (1)(d) remain the same.

(2) Credit for reinsurance of captive risk retention groups shall be permitted if
reinsurer complies with 33-2-1216, MCA.

(3) _If a captive risk retention group does not qualify for reinsurance under (2),
credit for reinsurance may still be permitted if the reinsurer:

(a) _maintains an A- or higher A.M. Best rating, or other comparable rating
from a nationally recognized statistical rating organization;

(b) maintains a minimum surplus as regards policyholders in an amount
acceptable to the commissioner based upon a review of the reinsurer's most recent
audited financial statements; and

(c) s licensed and domiciled in a jurisdiction acceptable to the commissioner.

(4) If a captive risk retention group does not qualify for reinsurance under (2)
or (3), credit for reinsurance may still be permitted if the reinsurer satisfies all of the
following requirements and any other requirements deemed necessary by the
commissioner:

(a) the risk retention group licensed as a captive insurer shall file the
reinsurer's audited financial statements. The commissioner shall analyze these
statements for appropriateness of the reserve credit, and the initial and continued
financial condition of the reinsurer. The statements shall be filed:

(i)_annually;

(i) _at the request of the commissioner; or

(i) _if the risk retention group thinks it appropriate, more often.

(b) the reinsurer shall demonstrate to the satisfaction of the commissioner
that it maintains a ratio of net written premium, wherever written, to surplus as
regards policyholders of not more than 3 to 1;

(c) the affiliated reinsurer shall not write third-party business without
obtaining prior written approval from the commissioner;

(d) the reinsurer shall not use cell arrangements without obtaining approval
from the commissioner;

(e) the reinsurer shall be licensed and domiciled in a jurisdiction acceptable
to the commissioner; and

(f) _the reinsurer shall submit to the examination authority of the
commissioner.

(5) Risk retention groups shall not receive statement credit if:

(a) all policies are ceded through 100% reinsurance arrangements; or

(b) the commissioner requires a maximum ceded reinsurance percentage of
less than 100% and the risk retention group exceeds the approved percentage. The
portion within the approved amount may still qualify for state credit if the reinsurer is
eligible under (2), (3), or (4).

(6) The commissioner shall require:

(a) areinsurer not domiciled in the U.S. to include language in the
reinsurance agreement that states that in the event of the reinsurer's failure to
perform its obligations under the terms of its reinsurance agreement, it shall submit
to the jurisdiction of any court of competent jurisdiction in the U.S.; or

(b) for credit for reinsurance and solvency requlatory purposes, the
commissioner may require any of the following collateral:

(i) _an approved funds-held agreement;

(i) letter of credit; or
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(iii) trust or other acceptable collateral based on paid losses, unearned
premium, and LAE reserves.

(7) Upon application, the commissioner may waive the reinsurance
requirements of (4)(b) in circumstances where the risk retention group licensed as a
captive insurer or reinsurer can demonstrate to the satisfaction of the commissioner
that the reinsurer:

(a) _is sufficiently capitalized based upon an annual review of the reinsurer's
most recent audited financial statements;

(b) the reinsurer is licensed and domiciled in a jurisdiction satisfactory to the
commissioner; and

(c) the proposed reinsurance agreement adequately protects the risk
retention group licensed as a captive insurer and its policyholders. Any such waiver
should be included in the plan of operation, or any subsequent revision or
amendment of the plan, pursuant to Section 3902(d)(1) of the Federal Liability Risk
Retention Act of 1986, and the plan must be submitted by the risk retention group
licensed as a captive insurer to the commissioner of its state of domicile and each
state in which the risk retention group licensed as a captive insurer intends to do
business, or is currently registered. Any such waiver of (4) requirement constitutes a
change in the risk retention group's plan of operation in each of those states.

(8) _Upon application, the commissioner may waive either of the reinsurance
requirements in (6) in circumstances where the risk retention group licensed as a
captive insurer or reinsurer can demonstrate to the satisfaction of the commissioner
that:

(a) the reinsurer is sufficiently capitalized based upon an annual review of the
reinsurer's most recent audited financial statements;

(b) the reinsurer is licensed and domiciled in a jurisdiction satisfactory to the
commissioner, and

(c) the proposed reinsurance agreement adequately protects the risk
retention group licensed as a captive insurer and its policyholders. Any such waiver
should be disclosed in Note 1 of the risk retention group's annual statutory financial
statement.

(9) Each approved risk retention group licensed as a captive insurer shall
assess its reinsurance program and within 60 days of the effective date of these
guidelines, submit a written report to the commissioner indicating whether such risk
retention group licensed as a captive is in compliance with these quidelines. All risk
retention groups licensed as captive insurers that fail to submit the report in a timely
manner may be examined, at the risk retention group's expense, to determine
compliance with these guidelines.

(10) These quidelines are effective December 9, 2011, and apply to risk
retention groups licensed as captive insurers. Risk retention groups licensed as
captive insurers who require additional time to comply with these guidelines shall be
permitted to take credit for reinsurance for risks ceded to reinsurers not in
compliance with these guidelines for a period not to exceed 12 months from the
effective date of these quidelines upon satisfactory demonstration to the
commissioner that such delay of implementation will not cause a hazardous financial

condition or potential harm to its member policyholders.

AUTH: 33-2-121, 33-2-217, 33-28-102, 33-28-206, MCA
IMP: 33-28-203, MCA
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6.6.6806 INSURANCE MANAGERS AND INTERMEDIARIES (1) No person
shall, within the state of Montana, act as a manager, broker, agent, salesperson, or
reinsurance intermediary for a company without the authorization of the
commissioner. Application for such authorization must be in the a form prescribed
by the commissioner.

AUTH: 33-28-206, MCA
IMP: 33-28-102, MCA

6.6.6811 ANNUAL AUDIT (1) through (4)(d) remain the same.
(5) A risk retention group licensed as a captive insurer shall utilize the Model
Audit Rule as defined in ARM 6.6.3501 - 6.6.3521.

AUTH: 33-28-206, MCA
IMP: 33-28-107, MCA

6.6.6815 FINANCIAL STATEMENTS (1) through (2)(b) remaln the same.

AUTH: 33-28-206, MCA
IMP: 33-28-107, MCA

6.6.6820 REVOCATION OF THE COMPANY'S LICENSE (1) The
commissioner may revoke the license of a company in accordance with 33-28-108,
MCA, including, but not limited to, the following reasons:

(1)(a) through (2) remain the same.

AUTH: 33-28-206, MCA
IMP: 33-28-109, MCA

6.6.6821 LIMIT OF RISK -- CAPTIVE RISK RETENTION GROUPS (1) IFhe

Flsk—reteqmen—gmup- A captlve I’ISk retentlon group shaII not retaln any rlsk on any

one occurrence in an amount exceeding 10% of its surplus as reqgards policyholders.

(2) _The maximum retained risk on any one occurrence pursuant to (1) may
be increased by the commissioner after considering all relevant aspects of a captive
risk retention group's business plan and/or operational history including, but not
limited to, the following:

(a)_the financial strength of the captive risk retention group;

(b) the ability of the risk retention group to raise capital;
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(c) quality of corporate governance and captive management;

(d) rating and pricing methodologies; and

(e) loss prevention and risk management programs.

(3) Increases in the maximum retained risk granted by the commissioner
pursuant to (2) shall be by policy, or by program, and shall not apply to a captive risk
retention group's other policies or programs without specific approval of the
commissioner.

(4) The commissioner may revoke an increase in the maximum retained risk
granted to a captive risk retention group pursuant to (2) when the commissioner
becomes aware of any adverse change to one or more of the factors used in
granting the increase, or when the commissioner becomes aware of any other
information meriting a reduction in the maximum retained risk.

(5) _Any captive risk retention group licensed and operating prior to the
effective date of this rule that has a maximum retained risk higher than the limit in (1)
is considered to have been approved for an increase in the maximum retained risk
pursuant to (2). The commissioner's authority to revoke an increase in the maximum
retained risk pursuant to (4) is applicable to captive risk retention groups.

AUTH: 33-28-206, MCA
IMP: 33-28-207, MCA

4. The State Auditor's Office proposes to repeal the following rule:

6.6.6810 CHANGE IN BUSINESS AND OTHER INFORMATION found at
page 6-1883 of the Administrative Rules of Montana.

AUTH: 33-28-206, MCA
IMP: 33-28-102, MCA

5. REASONABLE NECESSITY STATEMENT: The State Auditor and
Commissioner of Insurance, Monica J. Lindeen (commissioner), is the statewide
elected official responsible for administering the Montana Insurance Department and
regulating the business of insurance including the transaction of surplus lines
insurance.

The commissioner is a member of the National Association of Insurance
Commissioners (NAIC). The NAIC is an organization of insurance regulators from
the 50 states, the District of Columbia, and the U.S. territories. The NAIC provides a
forum for the development of uniform policy and regulation when uniformity is
appropriate. For the Montana Insurance Department to remain accredited, the NAIC
has requested the rules regarding captive insurers and risk retention groups licensed
as captive insurers be modified in order to comply with national standards.

ARM 6.6.6804 is proposed to be amended for grammatical reasons. It is necessary
to remove any gender specific language.
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Similarly, ARM 6.6.6806 is also proposed to be amended for grammatical reasons.
The change is necessary to reflect the concept that the commissioner may prescribe
any form for an authorization application.

Amending ARM 6.6.6805 enables the commissioner to regulate reinsurance
agreements between captive insurers and reinsurers when reinsurance carriers do
not meet the usual credit for reinsurance standards of 33-2-1216, MCA. The rule is
necessary because certain acceptable reinsurance carriers are not addressed within
the statutory standards. By utilizing A.M. Best ratings, examinations and audited
financial statements, the commissioner can allow these reinsurance carriers to do
business in the state.

Furthermore, in instances when the commissioner is comfortable that a reinsurance
carrier is domiciled in a state with strong insurance regulation, these rules grant the
commissioner discretionary authority to approve a reinsurance carrier. This is
necessary to facilitate captive insurance business for Montana-domiciled companies
and provide access to legitimate reinsurance carriers in order to reduce total costs.

Another proposed amendment to ARM 6.6.6805 requires a self-reporting
requirement. This rule is necessary to ensure existing reinsurance programs are in
compliance with the amended rules. For reinsurance programs not in compliance,
an extended time frame for achieving compliance is necessary because the
negotiation of reinsurance agreements is complex and time consuming. Therefore,
it is necessary to allow captive insurers to receive credit for reinsurance ceded within
noncompliant reinsurance programs, but only for a limited extended time frame.

ARM 6.6.6811 is proposed to be amended in order to make captive risk retention
groups subject to the same audit rules as traditional insurers, which is necessary
pursuant to NAIC accreditation requirements.

The purpose of the proposed amendment to ARM 6.6.6815 is to delete misplaced
references to the annual financial report. This is necessary because the purpose of
this rule is to provide guidance with regard to audited financial statements, not the
annual financial report.

The proposed amendment to ARM 6.6.6821 concerns the commissioner's authority
to set standards and limitations on risk. This rule is necessary to set standards for
captive insurers, as a comparable law exists for traditional insurers. The proposed
amendment to the rule grants the commissioner authority to limit risk to maintain
solvency and sets standards accordingly.

It is also necessary that the proposed amendment to the rule allows currently
licensed captive risk retention groups to be considered approved under the new
limitation of risk standards. This "grandfathering" is warranted because the
department has already been using similar limitation of risk standards in its review of
licensing applications previously submitted by captive risk retention groups.
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The proposed repeal of ARM 6.6.6810 is necessary because the current rule
diminishes the statute. Section 33-28-102(3)(b), MCA, addresses any changes in
the business plan. It is necessary to repeal the rule to make the complete rules
harmonious with the standards set forth in statute.

6. Concerned persons may submit their data, views, or arguments
concerning the proposed actions either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Steve Matthews, Examinations
Bureau Chief, State Auditor's Office, 840 Helena Ave., Helena, Montana, 59601;
telephone (406) 444-2040; fax (406) 444-3499; or e-mail smatthews@mt.gov, and
must be received no later than 5:00 p.m., November 10, 2011.

7. Brett O'Neil, Staff Attorney, has been designated to preside over and
conduct this hearing.

8. The department maintains a list of concerned persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name and
mailing address of the person to receive notices and specifies for which program the
person wishes to receive notices. Such written request may be mailed or delivered
to Darla Sautter, at the State Auditor's Office, 840 Helena Ave., Helena, Montana,
59601; telephone (406) 444-2726; fax (406) 444-3499; or e-mail dsautter@mt.gov or
may be made by completing a request form at any rules hearing held by the
department.

9. An electronic copy of this Proposal Notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

10. Pursuant to 2-4-302, MCA, the bill sponsor contact requirements do not

apply.
[s/ Brett O'Neil [s/ Jesse Laslovich
Brett O'Neil Jesse Laslovich
Rule Reviewer Chief Legal Counsel

Certified to the Secretary of State October 3, 2011.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the amendment of
42.23.801 and 42.26.233 relating to
net operating losses and consistency
in reporting with respect to property NO PUBLIC HEARING

CONTEMPLATED

N N N N N

TO: All Concerned Persons

1. On December 9, 2011, the department proposes to amend the above-
stated rules.

2. The Department of Revenue will make reasonable accommodations for
persons with disabilities who wish to participate in the rulemaking process and need
an alternative accessible format of this notice. If you require an accommodation,
contact the Department of Revenue no later than 5:00 p.m. on October 21, 2011, to
advise us of the nature of the accommodation that you need. Please contact Cleo
Anderson, Department of Revenue, Director's Office, P.O. Box 7701, Helena,
Montana 59604-7701; telephone (406) 444-5825; fax (406) 444-4375; e-mail
canderson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

42.23.801 NET OPERATING LOSSES (1) The net operating loss deduction
is allowed in accordance with the IRC (1954), as amended, for taxable periods
ending on or before December 3, 1970. For taxable periods which begin on and
after January 1, 1971, the net operating loss deduction is allowed as provided in

ARM-42.23-412 through-42.23.415 the rules contained in this subchapter.

(2) remains the same.

AUTH: 15-31-501, MCA
IMP: 15-31-114, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.23.801 to update the internal ARM references that were inadvertently not
updated when transferring ARM 42.23.412 to ARM 42.23.801. The transfer, as
found in MAR Notice Number 42-2-863, at page 2053 of the 2011 Montana
Administrative Register, Issue No. 18, became effective on September 23, 2011.

42.26.233 CONSISTENCY IN REPORTING WITH RESPECT TO
PROPERTY (1) and (2) remain the same.

AUTH: 15-1-201, 15-31-313, 15-31-501, MCA
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IMP: 15-1-601, and-Fitle-15,-chapter34part3 15-31-301, 15-31-302, 15-31-
303, 15-31-304, 15-31-305, 15-31-306, 15-31-307, 15-31-308, 15-31-309, 15-31-

310, 15-31-311, 15-31-312, 15-31-321, 15-31-322, 15-31-323, 15-31-324, 15-31-
325, 15-31-326, MCA

REASONABLE NECESSITY: The department proposes to amend ARM
42.26.233 to update the implementing citations.

4. Concerned persons may submit their data, views, or arguments in writing.
Written data, views, or arguments may be submitted to: Cleo Anderson, Department
of Revenue, Director's Office, P.O. Box 7701, Helena, Montana 59604-7701;
telephone (406) 444-5828; fax (406) 444-4375; or e-mail canderson@mt.gov and
must be received no later than 5:00 p.m., November 10, 2011.

5. If persons who are directly affected by the proposed action wish to express
their data, views, and arguments orally or in writing they must make written request
for a hearing and submit this request along with any written comments they have to
Cleo Anderson at the above address no later than 5:00 p.m., November 10, 2011.

6. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons who are directly
affected by the proposed action; from the appropriate administrative rule review
committee; from a governmental subdivision or agency; or from an association
having no less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has been determined to be
approximately 1526 based on approximately 15,262 corporation taxpayers in
Montana, as of September 30, 2011.

7. The Department of Revenue maintains a list of interested persons who
wish to receive notices of rulemaking actions proposed by this agency. Persons
who wish to have their name added to the list shall make a written request, which
includes the name and e-mail or mailing address of the person to receive notices
and specifies that the person wishes to receive notice regarding particular subject
matter or matters. Notices will be sent by e-mail unless a mailing preference is
noted in the request. Such written request may be mailed or delivered to the person
in number 4 above or faxed to the office at (406) 444-4375, or may be made by
completing a request form at any rules hearing held by the Department of Revenue.

8. An electronic copy of this notice is available on the department's web site
at www.revenue.mt.gov. Locate "Legal Resources" in the left hand column, select
the "Rules” link and view the options under the "Notice of Proposed Rulemaking"
heading. The department strives to make the electronic copy of this notice conform
to the official version of the notice, as printed in the Montana Administrative
Register, but advises all concerned persons that in the event of a discrepancy
between the official printed text of the notice and the electronic version of the notice,
only the official printed text will be considered. In addition, although the department
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strives to keep its web site accessible at all times, concerned persons should be
aware that the web site may be unavailable during some periods, due to system
maintenance or technical problems.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State October 3, 2011
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BEFORE THE SECRETARY OF STATE

OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of ARM
1.2.419 regarding the scheduled dates
for the 2012 Montana Administrative
Register

N N N N

TO: All Concerned Persons

1. On November 3, 2011, a public hearing will be held at 10:30 a.m. in the
Secretary of State's Office Conference Room, Room 260, State Capitol Building,
Helena, Montana, to consider the proposed amendment of the above-stated rule.

2. The Secretary of State will make reasonable accommodations for persons
with disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact the
Secretary of State no later than 5:00 p.m. on October 28, 2011, to advise us of the
nature of the accommodation that you need. Please contact Jorge Quintana,
Secretary of State's Office, P.O. Box 202801, Helena, MT 59620-2801; telephone
(406) 461-5173; fax (406) 444-4249; TDD/Montana Relay Service (406) 444-9068;
or e-mail jquintana@mt.gov.

3. The rule proposed to be amended provides as follows, stricken matter
interlined, new matter underlined:

1.2.419 FILING AND PUBLICATION SCHEDULE FOR THE MONTANA
ADMINISTRATIVE REGISTER (1) The scheduled filing dates, time deadline, and
publication dates for material to be published in the Montana Administrative Register
are listed below:

2011 Schedule
Filing Publication
January-3 January-13
January 18 January-27
January 31 February 10
February-14 Februarny 24
February 28 March 10
Mareh-14 Mareh-24
Aprit-18 April-28
May-2 May-12
May-16 May-26
May-3% June 9
Juhre13 Juhe 23
July-5 July-14
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July 18 July 28
Angustt August 11
Adgust15 August 25
August29 September8
September 12~ September 22
October3 October13
October17 October 27
October 31 November-10
November14 = November25
November28 = December8
December12 = December22

2012 Reqister Publication Schedule

Issue  Filing (due by noon) Publication

1 January 3 January 12

2 January 17 January 26

3 January 30 February 9

4 February 13 February 23
5 February 27 March 8

6 March 12 March 22

7 April 2 April 12

8 April 16 April 26

9 April 30 May 10

10 May 14 May 24

11 May 29 June 7

12 June 11 June 21

13 July 2 July 12

14 July 16 July 26

15 July 30 August 9

16 Auqgust 13 August 23
17 August 27 September 6
18 September 10 September 20
19 October 1 October 11
20 October 15 October 25
21 October 29 November 8
22 November 13 November 23
23 November 26 December 6
24 December 10 December 20

(2) remains the same.

AUTH: 2-4-312, MCA
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IMP: 2-4-312, MCA

4. ARM 1.2.419 is proposed to be amended to set dates pertinent to the
publication of the Montana Administrative Register during 2012. The schedule is
proposed during the month of October in order that it may be adopted during
November to allow state agencies the opportunity to plan their rulemaking schedule
to meet program needs for the upcoming year.

5. Concerned persons may present their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Jorge Quintana, Secretary of State's Office, P.O. Box 202801, Helena,
Montana 59620-2801, or by e-mailing jquintana@mt.gov, and must be received no
later than 5:00 p.m., November 10, 2011.

6. Jorge Quintana, Secretary of State's Office, P.O. Box 202801, Helena,
Montana 59620-2801, has been designated to preside over and conduct the
hearing.

7. The Secretary of State maintains a list of interested persons who wish to
receive notices of rulemaking actions proposed by this agency. Persons who wish
to have their name added to the list shall make a written request which includes the
name and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding administrative rules, corporations,
elections, notaries, records, uniform commercial code, or combination thereof. Such
written request may be mailed or delivered to the Secretary of State's Office,
Administrative Rules Services, 1236 Sixth Avenue, P.O. Box 202801, Helena, MT
59620-2801, faxed to the office at (406) 444-4263, or may be made by completing a
request form at any rules hearing held by the Secretary of State's Office.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

[s/ Jorge Quintana /s/ Linda McCulloch
JORGE QUINTANA LINDA MCCULLOCH
Rule Reviewer Secretary of State

Dated this 3rd day of October, 2011.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM
17.30.1201, 17.30.1202, 17.30.1203,
17.30.1206, and 17.30.1207; the
adoption of new rules | through V; and

) NOTICE OF AMENDMENT,
)
)
)
the repeal of ARM 17.30.1208 and )
)
)
)
)
)

ADOPTION, AND REPEAL
(WATER QUALITY)

17.30.1209 pertaining to Montana
pollutant discharge elimination system
effluent limitations and standards,
standards of performance, and treatment
requirements

TO: All Concerned Persons

1. On May 26, 2011, the Board of Environmental Review published MAR
Notice No. 17-322 regarding a notice of public hearing on the proposed amendment,
adoption, and repeal of the above-stated rules at page 771, 2011 Montana
Administrative Register, issue number 10.

2. The board has amended ARM 17.30.1201, 17.30.1202, 17.30.1203,
17.30.1206, and 17.30.1207, adopted New Rules | (17.30.1210), 11 (17.30.1211), IlI
(17.30.1212), IV (17.30.1213), and V (17.30.1214), and repealed ARM 17.30.1208
and 17.30.1209 exactly as proposed.

3. The following comments were received and appear with the board's
responses:

COMMENT NO. 1: The board should incorporate as much of the federal rule
by reference into ARM 17.30.1202 and 17.30.1203 that specifically applies to those
rules and only provide detail where the board rules and federal rules differ or provide
explanation of how they are connected within the different rules. This should
prevent any inadvertent disconnection between subchapter 12 and the federal rules
and potential errors.

RESPONSE: The board is proposing to adopt the text of the federal rule
establishing minimum treatment requirements into ARM 17.30.1203 to provide ease
of access to the regulated community regarding federal minimum treatment
requirements that apply to all MPDES permits. The board is also adopting the text
of certain federal definitions into ARM 17.30.1202 to assist the regulated community
in understanding the technical terms used throughout subchapter 12. The
definitions and minimum treatment requirements proposed for adoption in ARM
17.30.1202 and 17.30.1203 do not differ from the federal regulations, because the
text of the federal rules - with minor adjustments for style - is being adopted without
any changes. Finally, the board is adopting by reference the federal rules that, when
combined with all of the other federal regulations establishing treatment
requirements, are too cumbersome to adopt into state rules.
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COMMENT NO. 2: EPA has recently proposed new 316(b) rules requiring
impingement and entrainment reductions at new and existing facilities which are the
subject of New Rules Il and 11l and some of the definitions in ARM 17.30.1202. We
believe it would be prudent for the board to postpone the new rules and applicable
definitions until the EPA has finalized its 316(b) rule. There could be differences in
the EPA rule that would require the board to reopen New Rules Il and Il and the
applicable definitions.

RESPONSE: The board is proposing to adopt the existing federal regulations
pertaining to new cooling water intake structures that were first adopted by the U.S.
Environmental Protection Agency (EPA) in 2001 and later amended in 2003. The
board is also proposing to adopt EPA's current requirements for existing cooling
water intake structures in New Rule V. Although EPA has recently proposed new
rules that would make substantial changes to the requirements for existing facilities
and make minor modifications to the current rules for new facilities, the board does
not agree that it should postpone adopting the federal regulations that are currently
in effect for these facilities. As the comment points out, if EPA actually adopts the
proposed rules, then the board may simply amend the rules it is currently adopting to
reflect any changes that EPA's new rules may require.

COMMENT NO. 3: Montana-Dakota appreciates that New Rule 1V allows for
alternative compliance requirements at cooling water intake structures if initial
compliance costs are determined to be wholly disproportionate to other factors or
results in impact to other resources. We recommend that the board remove the
reference in New Rule IV to comparing the cost of this determination to the costs
EPA considered since technology costs will change in the future and this should be
up to the department's discretion.

RESPONSE: New Rule IV adopts into state rule the decision criteria in 40
CFR 125.85(a) for granting alternative requirements to new facilities that are less
stringent than New Rule Il requires. Since 40 CFR 125.85(a) allows an alternative
(i.e., less stringent) requirement only if the cost of compliance with the requirement
is "wholly out of proportion to the costs EPA considered” when establishing the
requirements for new facilities, the board declines to remove the reference to the
costs EPA considered in order to be consistent with, and no less stringent than, the
federal regulation.

COMMENT NO. 4: The board should expand the text in New Rule IV to
specifically include the consideration of a result where the cost of compliance would
be wholly disproportionate from the actual benefit of implementation controls.

RESPONSE: The board declines to expand the criteria in New Rule 1V to
include a consideration of costs that are "wholly disproportionate” to the benefit of
implementing the controls, because expanding the criteria from the list provided in
40 CFR 125.85 may result in permit requirements that are less stringent than
required by the federal rule.

COMMENT NO. 5: We agree that best professional judgment in New Rule V
is appropriate for determining impingement and entrainment reductions at cooling
water intakes at existing facilities on a case-by-case, region, site, or waterway
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segment basis. We also believe that the wholly disproportionate cost analysis
included in New Rule IV would be appropriate to reference in New Rule V, unless
that is universally understood to be already considered under a case-by-case
determination in New Rule V.

RESPONSE: Permit limits for existing facilities subject to the Section 316(b)
requirements under New Rule V will be based on a cost benefit determination using
the best professional judgment (BPJ) of the permit writer. Since existing facilities
are not expected to meet the impingement and entrainment criteria required for new
facilities, the wholly disproportionate criterion is not applicable.

COMMENT NO. 6: The board should extend the comment period on the
proposed rules, because Montana Dakota Utilities Co. has not had much time to
review the rules in order to provide more accurate comments on the proposed rules
relating to cooling water intake structures.

RESPONSE: In response to this comment, the department contacted the
person who had submitted the comment on behalf of Montana Dakota Utilities Co. to
ascertain whether an extension was necessary to accommodate the request for
more accurate comments. The department was informed that the company no
longer believed that an extension of time was necessary, since the board's proposed
rules did not differ from EPA's existing rules governing cooling water intake
structures.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
/sl James M. Madden By: /s/ Joseph W. Russell

JAMES M. MADDEN JOSEPH W. RUSSELL, M.P.H.

Rule Reviewer Chairman

Certified to the Secretary of State, October 3, 2011.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT
17.8.801, 17.8.804, 17.8.818, 17.8.820, )
17.8.822, 17.8.825, 17.8.901, 17.8.904, ) (AIR QUALITY)

and 17.8.1007 pertaining to definitions, )
ambient air increments, major stationary )
sources, source impact analysis, source )
information, sources impacting federal )
class | areas, definitions, when air )
quality permit required, baseline for )
determining credit for emissions and air )
quality offsets )

TO: All Concerned Persons

1. On May 26, 2011, the Board of Environmental Review published MAR
Notice No. 17-323 regarding a notice of public hearing on proposed amendment of
the above-stated rules at page 799, 2011 Montana Administrative Register, issue
number 10.

2. The board has amended ARM 17.8.820 and 17.8.822 exactly as proposed
and has amended ARM 17.8.801, 17.8.804, 17.8.818, 17.8.825, 17.8.901, 17.8.904,
and 17.8.1007 as proposed, but with the following changes, new matter underlined,
stricken matter interlined:

17.8.801 DEFINITIONS (1) through (20)(b)(vii) remain as proposed.

(21) The following apply to the definitions of the terms "major source baseline
date" and "minor source baseline date":

(a) "major source baseline date" means:

(i) in the case of PM-10 and sulfur dioxide (SO,), January 6, 1975;

(i) in the case of nitrogen dioxide (NO), February 8, 1988; and

(iif) remains as proposed.

(b) "Minor source baseline date" means the earliest date after the trigger date
on which a major stationary source or a major modification subject to 40 CFR 52.21
or to regulations approved pursuant to 40 CFR 51.166 submits a complete
application under the relevant regulation. The trigger date is:

(i) inthe case of PM-10 and sulfur dioxide (SO,), August 7, 1977,

(i) in the case of nitrogen dioxide (NO,), February 8, 1988; and

(i) through (26) remain as proposed.

(27) The following apply to the definition of the term "significant":

(a) "significant” means, in reference to a net emissions increase or the
potential of a source to emit any of the following pollutants, a rate of emissions that
would equal or exceed any of the following rates:

Pollutant and Emissions Rate
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Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide (SO,): 40 tpy
Particulate matter: 25 tpy of particulate matter emissions
15 tpy of PM-10 emissions

PM-2.5: 10 tpy of direct PM-2.5 emissions, 40 tpy of sulfur dioxide (SO,) emissions,
or 40 tpy of nitrogen dioxide (NO,) emissions unless demonstrated not to be a PM-
2.5 precursor
Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy
Fluorides: 3 tpy
Sulfuric acid mist: 7 tpy
Hydrogen sulfide (H.S): 10 tpy
Total reduced sulfur (including H,S): 10 tpy
Reduced sulfur compounds (including H,S): 10 tpy
Municipal waste combustor organics (measured as total tetra- through octa-
chlorinated dibenzo-p-dioxins and dibenzofurans): 3.2 * 10°® megagrams per year
(3.5 * 10°° tpy)
Municipal waste combustor metals (measured as particulate matter): 14
megagrams per year (15 tpy)
Municipal waste combustor acid gases (measured as sulfur dioxide (SO,) and
hydrogen chloride): 36 megagrams per year (40 tpy)

(b) through (29) remain as proposed.

17.8.804 AMBIENT AIR INCREMENTS (1) In areas designated as Class I,
I, or lll, increases in pollutant concentration over the baseline concentration shall be
limited to the following:

Maximum allowable increase

Pollutant . )
(micrograms per cubic meter)
CLASS |
Particulate matter:
PM-2.5, annual arthmeticC MeEan .......c.oveee e 1
PM-2.5, 24-Nr MaXIMUIM .ooiieniiiiie e e e e e e e e e e e e eaeseaneeens 2
PM-10, annual arithmetiC MeEaN .......con i 4
[\ O TR o o o = 5[ 1 LU 8
Sulfur dioxide (SO,):
ANNUAl aNthMETIC MBAIN ... e 2
i o T 1 o P= 0410 0101 o ISP 5
CH T 0 0= (1 11010 0 TR 25
Nitrogen dioxide (NO>):
ANNUAl arthMEtiIC MEBAN ... oo 2.5
CLASS I
Particulate matter:
PM-2.5, annual arithmetiC MEaN .........oovniiiniiie e 4
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(Y T o g 010 F= 0 (1 010 ] R 9
PM-10, annual arithmetiC MeaN .........ovvvniiiiiiee e 17
PM-10, 24-Dr MaXiMUIM ...ooeeniiici e e e e e e e e e s e e e e e e e eaaaes 30
Sulfur dioxide (SOy):
Annual arnthmetiC MEAN .........ciii e 20
B2 o T = D 10 2 91
G T = 01 1.1V T 512
Nitrogen dioxide (NO,):
Annual arnthmMetiC MEAN .........ciii e 25
CLASS I
Particulate matter:
PM-2.5, annual arithmetiC MEaN ...........uiiiviiiiiii i 8
PM-2.5, 24-0r MaXIMUM .ooiieniiiiie e e e e e et e e e e e e e eaeeeaaas 18
PM-10, annual arithmetiC MEaAN ..........cuviiiiiiiii e 34
[\ O TR o o g = 0 10 60
Sulfur dioxide (SO,):
Annual arnthmetiC MEAN .........ie e 40
P o1 0 1 F= Dd 0 11U o TR 182
G B T 00T (T 1. 1V 700
Nitrogen dioxide (NO,):
Annual arnthmetiC MEAN .........iii e 50

(2) remains as proposed.

17.8.818 REVIEW OF MAJOR STATIONARY SOURCES AND MAJOR
MODIFICATIONS--SOURCE APPLICABILITY AND EXEMPTIONS (1) through (6)
remain as proposed.

(7) The department may exempt a proposed major stationary source or major
modification from the requirements of ARM 17.8.822, with respect to monitoring for a
particular pollutant, if:

(a) the emissions increase of the pollutant from a new stationary source or
the net emissions increase of the pollutant from a modification would cause, in any
area, air quality impacts less than the following amounts:

(i) remains as proposed.

(i) nitrogen dioxide (NO,): 14 pg/m?, annual average;

(iif) and (iv) remain as proposed.

(v) sulfur dioxide (SO,): 13 pg/m®, 24-hour average;

(vi) through (c) remain as proposed.

17.8.825 SOURCES IMPACTING FEDERAL CLASS | AREAS--
ADDITIONAL REQUIREMENTS (1) through (3) remain as proposed.

(4) The owner or operator of a proposed source or modification may
demonstrate to the federal land manager that the emissions from such source would
have no adverse impact on the air quality-related values of such lands (including
visibility), notwithstanding that the change in air quality resulting from emissions from
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such source or modification would cause or contribute to concentrations which would
exceed the maximum allowable increases for a Class | area. If the federal land
manager concurs with such demonstration and so certifies to the department, the
department may, provided that applicable requirements are otherwise met, issue the
permit with such emission limitations as may be necessary to assure that emissions
of sulfur dioxide (SO), particulate matter, and nitrogen oxides would not exceed the
following maximum allowable increases over the minor source baseline
concentration for such pollutants:

Pollutant Maximum allowable increase
(micrograms per cubic meter)
PM-2.5
annual arthmMetiC MEBAN..........uu e aaas 4
B2 o T = D1 10 1 P 9
Particulate matter:
PM-10, annual arithmetiC MeaN .........coevniieii e 17
(Y O I B o T 0 0 F= 0 d 1 1 10 o 30
Sulfur dioxide (SOy):
annual arthmMetiC MEBAN........couu e 20
B2 o T = D 110 2 91
G B o T = 01 1 21U T 325
Nitrogen dioxide (NO,):
annual arthmMetiC MEBAN........couu e e 25

(5) through (6) remain as proposed.

17.8.901 DEFINITIONS (1) through (15) remain as proposed.

(16) "Precursor" means:

(a) remains as proposed.

(b) sulfur dioxide (SO,) in PM-2.5 nonattainment areas.

(17) and (18) remain as proposed.

(19) "Significant” means, in reference to a net emissions increase or the
potential of a source to emit any of the following pollutants, a rate of emissions that
would equal or exceed any of the following rates:

Pollutant Emission Rate

Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide (SO»,): 40 tpy
Particulate matter: 25 tpy of particulate matter emissions or
15 tpy of PM-10 emissions
PM-2.5 10 tpy of direct PM-2.5 emissions, 40 tpy of

sulfur dioxide (SO,) emissions, or 40 tpy of
nitrogen oxide emissions unless demonstrated
not to be a PM-2.5 precursor

Lead: 0.6 tpy
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(20) and (21) remain as proposed.

17.8.904 WHEN MONTANA AIR QUALITY PERMIT REQUIRED (1) and (2)
remain as proposed.

(3) Sulfur dioxide (SO,) is a precursor to PM-2.5 in a PM-2.5 nonattainment
area.

(4) through (7) remain as proposed.

17.8.1007 BASELINE FOR DETERMINING CREDIT FOR EMISSIONS AND
AIR QUALITY OFFSETS (1) For the purposes of this subchapter, the following
requirements apply:

(a) through (d) remain as proposed.

(e) In the case of emission offsets involving sulfur dioxide (SO,), particulates,
and carbon monoxide, areawide mass emission offsets are not acceptable, and the
applicant shall perform atmospheric simulation modeling to ensure that emission
offsets provide a positive net air quality benefit. The department may exempt the
applicant from the atmospheric simulation modeling requirement if the emission
offsets provide a positive net air quality benefit, are obtained from an existing source
on the same premises or in the immediate vicinity of the new source, and the
pollutants disperse from substantially the same effective stack height; and

(f) remains as proposed.

3. In order to make the rules more understandable, the board is making
nonsubstantive revisions to the chemical nomenclature for sulfur dioxide and
nitrogen dioxide as they appear in ARM 17.8.801, 17.8.804, 17.8.818, 17.8.825,
17.8.901, 17.8.904, and 17.8.1007. The board has inserted names of these
chemical compounds with their shorthand chemical designations following in
parentheses. The final rules will reflect these changes.

4. No public comments or testimony were received.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
[s/ John F. North By: /s/ Joseph W. Russell

JOHN F. NORTH JOSEPH W. RUSSELL, M.P.H.

Rule Reviewer Chairman

Certified to the Secretary of State, October 3, 2011.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT AND
ADOPTION

In the matter of the amendment of ARM )

17.56.308 through 17.56.310 and the )

adoption of New Rules | and Il pertaining to )
) (UNDERGROUND STORAGE
) TANKS)

operating tags and delivery prohibition

TO: All Concerned Persons

1. OnJune 23, 2011, the Department of Environmental Quality published
MAR Notice No. 17-325 regarding a notice of public hearing on the proposed
amendment and adoption of the above-stated rules at page 1048, 2011 Montana
Administrative Register, issue number 12.

2. The department has amended ARM 17.56.308, 17.56.309, and 17.56.310
and adopted New Rule | (ARM 17.56.311) exactly as proposed, and has adopted
New Rule Il (17.56.312) as proposed, but with the following changes, new matter
underlined, stricken matter interlined:

NEW RULE 11 (17.56.312) DELIVERY PROHIBITION (1) For purposes of
meeting the delivery prohibition requirements of The Energy Policy Act of 2005,
whenever the department finds that there has been significant noncompliance with
Title 75, chapter 11, part 5, MCA, or with rules, permits, or orders issued pursuant to
part 5, and the department has suspended, revoked, or determined not to renew an
operating permit pursuant to ARM 17.56.308(7), or determined not to issue, or
determined not to renew an operating permit pursuant to 75-11-509(9), MCA, the
department will classify such underground storage tank(s) as ineligible for delivery,
deposit, or acceptance of product.

(2) The department shall:

(a) make every reasonable effort to notify tank owners, operators, or both
prior to prohibiting the delivery, deposit, or acceptance of product;

(b) notify product deliverers when an underground storage tank is ineligible
for delivery, deposit, or acceptance of product;

(c) issue a certificate that clearly identifies the ineligible underground storage
tank classified in (1); and

(d) issue an operating permit to the owner or operator within ten business
days to reclassify an ineligible underground storage tank as eligible following
correction of violations identified as significant noncompliance based on a follow-up
inspection report submitted to the department in accordance with ARM 17.56.309(8).

(3) The certificate issued in (2)(c) must be conspicuously displayed at the
facility until the underground storage tank is reclassified as eligible for delivery,
deposit, or acceptance of product.

3. The following comments were received and appear with the department's
responses:
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COMMENT NO. 1: One commentor suggested that dispensing with the
current operating tag system will make it more difficult for delivery drivers to
determine if it is legal to dispense fuel into a particular tank, since the driver would
have to check inside the facility office under the proposed rules, and the facility office
may not even be open at the time product is delivered.

RESPONSE: Since the "tag" system was adopted in 2001, there are many
instances of bulk fuel delivery drivers ignoring an operating tag on an underground
storage tank (UST) system. This may occur because owners/operators often fail to
remove an operating tag when the status of a tank has changed from active to
inactive, or alternatively, because the owner/operator fails to properly install an
operating tag when received from the department. Additionally, delivery drivers may
be confused by the collection of operating tags that have accumulated on some UST
systems over the past ten years and ignore them altogether. Finally, department
personnel have personally observed UST fuel deliveries and have noted that drivers
do not routinely check for an operating tag.

It is the department's experience that many bulk fuel delivery drivers prefer
not to depend on owners/operators to properly place or remove an operating tag on
the access pipe, but prefer instead to rely on the department's web site listing of the
current status of all regulated UST systems in the state. This procedure removes
the uncertainty of reliance on owner/operator actions with regard to a tank status
and allows the delivery drivers to rely on the department's more accurate and up-to-
date web site listings. Accordingly, the department has determined that the current
operating tag system is ineffective and a waste of department resources and
declines to reconsider the proposed rules in response to the comment.

COMMENT NO. 2: One commentor stated the department should have
discretion to consider unique military missions.

RESPONSE: The department concurs with the commentor; however, no
change to the proposed rules is required. ARM 17.56.310(6) allows the department
to issue an emergency operating permit for USTs that do not have a current
operating permit. This administrative rule specifically allows for the issuance of an
operating permit when it determines that national security issues outweigh the risks
to human health or the environment that could result from operation of the UST.

COMMENT NO. 3: The department should make significant noncompliance
findings in accordance with MCA administrative enforcement provisions. A
commentor stated that New Rule Il Delivery Prohibition does not specify how the
department determines a finding of significant noncompliance and recommends
adding language that significance criteria be in accordance with 75-1-512, MCA.
Additionally, the commentor suggests that the proposed rule does not state if the
owner/operator has the opportunity to contest a finding before a delivery prohibition
is effective.

RESPONSE: The department agrees that the proposed rule as written
appears to allow the department to issue a delivery prohibition without providing any
recourse for the owner or operator to challenge the prohibition, which was not the
department's intent. Accordingly, the department is modifying the proposed rule to
clarify that a delivery prohibition only occurs when the department suspends,
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revokes, determines not to issue, or determines not to renew an operating permit,
each of which actions may be challenged by requesting a hearing before the Board
of Environmental Review. The department, therefore, is amending (1) as shown
above.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL
QUALITY

/sl James M. Madden By: /s/ Richard H. Opper

JAMES M. MADDEN RICHARD H. OPPER, DIRECTOR

Rule Reviewer

Certified to the Secretary of State, October 3, 2010.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT

17.50.203 pertaining to completion of )

shielding ) (MOTOR VEHICLE RECYCLING
) AND DISPOSAL)

TO: All Concerned Persons

1. On August 11, 2011, the Department of Environmental Quality published
MAR Notice No. 17-326 regarding a notice of proposed amendment of the above-
stated rule at page 1442, 2011 Montana Administrative Register, issue number 15.

2. The department has amended the rule exactly as proposed.

3. No public comments or testimony were received.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL
QUALITY

[s/ James M. Madden By: /s/ Richard H. Opper

JAMES M. MADDEN RICHARD H. OPPER, DIRECTOR

Rule Reviewer

Certified to the Secretary of State, October 3, 2011.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT
23.15.306, concerning mental health )
therapists )

TO: All Concerned Persons

1. On August 25, 2011, the Department of Justice published MAR Notice No.
23-15-222, pertaining to the proposed amendment of the above-stated rule at page
1585 of the 2011 Montana Administrative Register, Issue Number 16.

2. The department has amended the above-stated rule as proposed.

3. No comments or testimony were received.

By:  /s/ Steve Bullock /sl J. Stuart Segrest
STEVE BULLOCK J. STUART SEGREST
Attorney General Rule Reviewer

Department of Justice

Certified to the Secretary of State October 3, 2011.

Montana Administrative Register 19-10/13/11



-2144-

BEFORE THE BOARD OF NURSING
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT,
ARM 24.159.301 definitions, ) ADOPTION, AND REPEAL
24.159.401 fees, 24.159.662 faculty
for practical nursing programs,
24.159.901, 24.159.903, 24.159.905,
24.159.910, and 24.159.915
medication aides, 24.159.1011
prohibited intravenous therapies,
24.159.1024 and 24.159.1224
licensure by examination, the
adoption of NEW RULES | through V
medication aides, and the repeal of
ARM 24.159.1025 and 24.159.1225
nurse reexamination

N N N N N N N N N N N N

TO: All Concerned Persons

1. On July 28, 2011, the Board of Nursing (board) published MAR notice no.
24-159-75 regarding the public hearing on the proposed amendment, adoption, and
repeal of the above-stated rules, at page 1350 of the 2011 Montana Administrative
Register, issue no. 14.

2. On August 18, 2011, a public hearing was held in Helena on the proposed
amendment, adoption, and repeal of the above-stated rules. Several comments
were received by the August 26, 2011, deadline.

3. The board has thoroughly considered the comments received. A summary
of the comments received and the board's responses are as follows:

GENERAL COMMENT: Some comments were received in general support of the
rule notice or in support of various specific rules.

GENERAL RESPONSE: The board appreciates all comments made during the
rulemaking process.

COMMENT 1: Two commenters suggested that the board add the requirement of a
high school diploma or equivalent for Medication Aides | in ARM 24.159.901(3)(b) to
be consistent with the qualifications of Medication Aides II.

RESPONSE 1: The board points out that the suggested change falls outside the
scope of this notice, but has noted the recommendation for possible future action.
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COMMENT 2: One commenter suggested the board rewrite and reorganize (4) of
the Medication Aide Il definition at ARM 24.159.901 for clarity to the reader.

RESPONSE 2: The board believes that the commenter's suggestion is not intended
to change the meaning of the definition, but the board concluded that the rewrite
would not provide any more clarity than the rule language as proposed, and is
amending (4) exactly as proposed.

COMMENT 3: Two commenters suggested that the board delete "preset or," and
leave the words "labeled and predrawn insulin delivery device" in ARM 24.159.915,
New Rule 1(2), and New Rule 111(1)(c), to allow medication aides to set the dosage
on insulin pens. The commenter opined that it is inappropriate to preclude a trained,
licensed medication aide from doing that which an unlicensed and untrained person
can do through self-administration, and likened the procedure to the administration
of one pill versus two.

RESPONSE 3: The board disagrees with this comment. The suggested changes
would expand the practice of medication aides beyond what the Legislature
intended. The board believes that the administration of insulin is a matter of public
health and safety, and that the proposed rules adequately protect the public while
meeting the intent of the legislation.

COMMENT 4: One commenter opposed allowing anyone but LPNs or RNs to
administer insulin.

RESPONSE 4: The board disagrees with this comment and notes that the
suggested restricts the practice of medication aides beyond what the Legislature
intended. The board believes that the administration of insulin is a matter of public
health and safety, and that the proposed rules adequately protect the public while
meeting the intent of the legislation.

COMMENT 5: One commenter supported the amendments to ARM 24.159.915 to
allow a Medication Aides | to administer insulin only from labeled and preset or
predrawn insulin delivery devices, stating that insulin is the number one drug
associated with harmful medication errors. The commenter stated that insulin is
listed as an ISMP high alert medication and opined that, when given in error, insulin
has a heightened risk of causing patent harm.

RESPONSE 5: The board agrees with this comment and believes that the
administration of insulin is a matter of public health and safety and that the proposed
rules adequately protect the public while meeting the intent of the legislation.

COMMENT 6: One commenter suggested that the board delete "Cardio-Pulmonary
Resuscitation Certification (CPR)" from ARM 24.159.901(4)(d) and New Rule
lI(1)(e), stating that the language is inconsistent with the American Heart
Association's definition pertaining to successful completion of the program. The
commenter asserted that the language would prevent holders of a Red Cross "basic
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life support for healthcare providers card" from qualifying, and instead suggested
amending the rule to "holds a current basic life support for healthcare providers'
card."

RESPONSE 6: The board does not believe that the proposed language would
disqualify holders of a Red Cross basic life support for healthcare providers card.
However, the board is amending ARM 24.159.901(4)(d) to maintain consistency with
the language of the legislation, while clarifying for the reader that a Red Cross "basic
life support for healthcare providers card" would be sufficient.

COMMENT 7: One commenter suggested replacing the term "board-specified" with
"board-approved” in ARM 24.159.901(4)(e) and New Rule II(1)(h), to be consistent
with ARM 24.159.905. The commenter stated that if the intent is for the board to no
longer approve each program, then the stakeholders should have more discussion
before moving in this direction.

RESPONSE 7: The board disagrees with this comment and notes that the language
of these rules directly reflects the language of House Bill 377, the implemented
legislation, and is consistent with the board's intent. The board does not approve
Medication Aide Il programs, it specifies program curricula. The board also notes
that ARM 24.159.905 addresses Medication Aide | training programs, while the other
rules deal with Medication Aides II.

COMMENT 8: One commenter suggested deleting ARM 24.159.901(4)(a), in its
entirety, because it can be required as a prerequisite to a board-approved
medication program.

RESPONSE 8: The board notes that the language in this rule directly reflects the
language of House Bill 377, the implemented legislation, and is consistent with the
board's intent. The board does not approve Medication Aide Il programs, it specifies
program curricula.

COMMENT 9: One commenter suggested that "requirements for application” be
changed to "requirements for licensure" in New Rule 11(2) , to be consistent with
actual licensure process, and because completed applications are always required
for licensure.

RESPONSE 9: The board disagrees with this comment and points out that
application must be made before licensure and it is the failure to complete the
application process that is meant to cause the expiration of a license application, not
the failure to become licensed.

COMMENT 10: One commenter suggested that the word "normal” be deleted from
New Rule 111(1)(d), so that a Medication Aide Il would be required to report any
changes in a patient's condition.
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RESPONSE 10: The board agrees that Medication Aides Il are not qualified to
determine which changes are significant. The board concluded that Medication
Aides Il should report changes in a patient's physical or mental condition as is
already required of Medication Aides I, and is amending New Rule Il accordingly.

COMMENT 11: One commenter suggested that the language "take verbal orders"
be amended to "accept and process medication order changes” in New Rule
l11(2)(c), to specify the actual process of taking a medication change order from an
authorized prescriber, etc.

RESPONSE 11: The board agrees that Medication Aides Il should not process any
change orders, verbal or otherwise, and is amending this rule accordingly.

COMMENT 12: One commenter stated that only LPNs and RNs should address
patient questions about medications, because only they can appropriately assess
their understanding of the information provided and any need to follow up with the
provider. The medication aide should notify the supervising nurse that the patient
has questions about the patient's medications.

RESPONSE 12: Having carefully considered this particular topic, the board
determined that it is appropriate, logical, and safe for the Medication Aide 1l to
provide patient education in this manner and to the degree provided in New Rule IlI.
The board is adopting New Rule 111(2)(d) exactly as proposed.

COMMENT 13: One commenter specifically supported the language in New Rule
[11(2)(d) that restricts Medication Aides Il from providing information or education to
patients beyond basic knowledge of medications and medication administration.

RESPONSE 13: Having carefully considered this particular topic, the board
determined that it is appropriate, logical, and safe for Medication Aides Il to provide
patient education in the manner and to the degree provided in this rule. The board is
adopting New Rule 111(2)(d) exactly as proposed.

4. The board has amended ARM 24.159.301, 24.159.401, 24.159.662,
24.159.903, 24.159.905, 24.159.910, 24.159.915, 24.159.1011, 24.159.1024, and
24.159.1224 exactly as proposed.

5. The board has adopted NEW RULE | (24.159.906), NEW RULE Il (24.159.
911), NEW RULE IV (24.159.912), and NEW RULE V (24.159.1207) exactly as
proposed.

6. The board has repealed ARM 24.159.1025 and 24.159.1225 exactly as
proposed.

7. The board has amended ARM 24.159.901 with the following changes,
stricken matter interlined, new matter underlined:
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24.159.901 DEFINITIONS (1) through (4)(c) remain as proposed.
(d) maintains a current Cardio-Pulmonary-Resuseitation-Certification(CPR)

valid certificate in cardiopulmonary resuscitation; and
(4)(e) and (5) remain as proposed.

8. The board has adopted NEW RULE 11l (24.159.916) with the following
changes, stricken matter interlined, new matter underlined:

NEW RULE 1l STANDARDS RELATED TO THE RESPONSIBILITIES OF A
MEDICATION AIDE Il (1) through (1)(c) remain as proposed.

(d) notify the supervising nurse if the medication aide Il has observed a
change in the nermal patient's physical or mental condition efthe-patient; and

(e) through (2)(b) remain as proposed.

() takeverbaleorders—related-to-changes-inmedications-or-dosages accept
and process medication order changes; or

(d) remains as proposed.

BOARD OF NURSING
KATHY HAYDEN, LPN

/s| DARCEE L. MOE /sl KEITH KELLY
Darcee L. Moe Keith Kelly, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State October 3, 2011
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BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT AND
ARM 24.171.401 fees, 24.171.408 ) ADOPTION

outfitter records, 24.171.412 safety
provisions, 24.171.512 inactive
license, 24.171.602 guide license,
24.171.701 determination of client
hunter use, 24.171.2101 renewals,
and the adoption of NEW RULES |
and Il web site posting and
successorship

N N N N N N N N

TO: All Concerned Persons

1. OnJuly 14, 2011, the Board of Ouitfitters (board) published MAR notice no.
24-171-31 regarding the public hearing on the proposed amendment and adoption of
the above-stated rules, at page 1265 of the 2011 Montana Administrative Register,
issue no. 13.

2. On August 8, 2011, a public hearing was held on the proposed
amendment and adoption of the above-stated rules in Helena. Several comments
were received by the August 16, 2011, deadline.

3. The board has thoroughly considered the comments received. A summary
of the comments received and the board's responses are as follows:

GENERAL COMMENT: A few commenters offered general support of the rule
notice or regarding various rules.

GENERAL RESPONSE: The board appreciates all comments made during the
rulemaking process.

COMMENT 1: Two commenters emphasized that the proposed fee increases in
ARM 24.171.401 are intended as one-time increases. The commenters asked that
the board thoroughly review and discuss costs and fees in the upcoming year.

RESPONSE 1: The board continues to review and discuss ways to control costs
and avoid unnecessary fee increases. The board confirms that this change will
implement a one-time fee increase.

COMMENT 2: Two commenters supported the proposed amendment of ARM
24.171.408 to allow fishing outfitters to omit client addresses from client logs. One
commenter also suggested that the board take steps to coordinate with other
involved entities to repeal this requirement for hunting outfitters as well.
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RESPONSE 2: The board will consider the request for a similar amendment for
hunting outfitters in a future action, but notes that this request falls outside the scope
of this rulemaking notice.

COMMENT 3: Two commenters stated that renaming category 2 NCHU and
category 3 NCHU in ARM 24.171.701 will cause confusion. The commenters
suggested instead that the board simply omit category 1 NCHU and leave the other
two categories as they are.

RESPONSE 3: The board agrees with this suggestion and is amending this rule
accordingly.

COMMENT 4: One commenter stated that the proposed amendments to ARM
24.171.701 will change how licensees account for NCHU when serving bird hunters
who are also served pursuing big game under a combination license. The
commenter stated that this is likely an unintentional consequence of the
amendments and suggested specific language to address the problem.

RESPONSE 4: The board discussed at length how one should account for NCHU in
relation to a client pursuing upland game birds, incidental to the pursuit of big game,
under a combination license. Currently, an incidental upland bird hunt done in
conjunction with a big game hunt under a combination license only, requires an
outfitter to use one NCHU in category 2. Meanwhile, an outfitter who serves a client
in the pursuit of upland birds under a combination license, without pursuing big
game, uses no NCHU at all.

The board notes that the proposed amendments to this rule should not
change how NCHU has been accounted for in the past, except that if an outfitter
serves a client who pursues upland birds only, the outfitter must hold and use a
category 3 NCHU. The board is therefore amending ARM 24.171.701 to clarify and
ensure that clients served in the pursuit of big game and birds under a combination
license are category 2 NCHU clients, while clients served in the pursuit of only birds
under a combination license are category 3 NCHU clients.

COMMENT 5: One commenter generally supported New Rule I, but requested
clarification of the phrase "certain licensure requirements"” in (2) and the application
of New Rule Il to long-existing successorships.

RESPONSE 5: The board is also concerned with how New Rule 1l will apply to
existing successorships. Because each existing successorship is reviewed for
continuing approval on an annual basis, the board understands that those
successors will not need to comply with this new rule until after their successorships
have been approved under the terms of this new rule at an annual review.

The board is amending New Rule 1l to clarify how it will apply to existing
successorships. Also, the board is deleting the word "certain” from (2) to clarify that
a successorship may be conditionally granted, pending documentation of meeting
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any licensure requirements, not just some unknown particular licensure
requirements.

4. The board has amended ARM 24.171.401, 24.171.408, 24.171.412,
24.171.512, 24.171.602, and 24.171.2101 exactly as proposed.

5. The board has adopted NEW RULE | (24.171.2305) exactly as proposed.

6. The board has amended ARM 24.171.701 with the following changes,
stricken matter interlined, new matter underlined:

24.171.701 NCHU CATEGORIES, TRANSFERS, AND RECORDS

(1) remains as proposed.

(a) Category % 2, consisting of all clients served in the pursuit of upland game
birds and big game under combination licenses or in the pursuit of big game; and

(b) Category 2 3, consisting of all clients served in the pursuit of upland game
birds, water fowl, and turkeys.

(3) through (12) remain as proposed, but are renurﬁbered (2) through (11).

7. The board has adopted NEW RULE Il (24.171.504) with the following
changes, stricken matter interlined, new matter underlined:

NEW RULE Il SUCCESSORSHIP (1) remains as proposed.

(2) Prior to approval, a successor must meet all qualifications for licensure
aside from the experience and testing requirements. Among other conditions,
approval may be granted upon the condition that documentation of eertain licensure
requirements will be received by the board no later than a specified date. If the
documentation of licensure requirements is not received in a timely manner, board
staff shall immediately place the license on inactive status until the board is able to
reconsider the conditional approval.

(3) through (5) remain as proposed.

(6) A successor seeking licensure must meet all the qualifications of an
outfitter, successfully complete the required examination, and submit to the board all
required applications, fees, and other documents and information no later than the
date that is three years from the date the successorship was approved under this
rule. If a successor obtains licensure, the NCHU is transferred to the successor as a
newly licensed oultfitter.

(7) through (9) remain as proposed.
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BOARD OF OUTFITTERS
TIM LINEHAN, CHAIRPERSON

/s/ DARCEE L. MOE /s/| KEITH KELLY
Darcee L. Moe Keith Kelly, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State October 3, 2011
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BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA
In the matter of the adoption of NEW ) NOTICE OF ADOPTION
RULES | through XII qualification of )
social workers and professional )
counselors to perform psychological )
testing, evaluation, and assessment )

TO: All Concerned Persons

1. On April 14, 2011, the Board of Social Work Examiners and Professional
Counselors (board) published MAR notice no. 24-219-22 regarding the public
hearing on the proposed adoption of the above-stated rules, at page 533 of the 2011
Montana Administrative Register, issue no. 7.

2. On May 5, 2011, a public hearing was held on the proposed adoption of
the above-stated rules in Helena. Several comments were received by the May 13,
2011, deadline.

3. The board has thoroughly considered the comments received. A summary
of the comments received and the board's responses are as follows:

Support MAR Notice 24-219-22

COMMENT 1: Numerous commenters responded favorably to the proposed new
rules regarding psychological evaluations.

RESPONSE 1: The board appreciates all comments received during the rulemaking
process.

COMMENT 2: One commenter observed that some tests can be administered by
LCPCs/LCSWs without additional training beyond what is specifically necessary for
the test.

RESPONSE 2: The board believes that licensees should only perform evaluations if
they have been trained so that they are familiar with the reliability, validity, related
standardization, error of measurement, and proper application of the chosen
assessment technique.

COMMENT 3: One commenter stated that the board should require specific training
in the specific assessment being administered.

RESPONSE 3: The board agrees that it will usually be necessary to have test-
specific training, and this is contemplated by the rules as proposed.
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Oppose MAR Notice 24-219-22

COMMENT 4: Some commenters stated that the proposed rules do not provide a
method to ensure competence to do psychological evaluations.

RESPONSE 4: The board disagrees with this comment. The board researched
other states' and professional associations' rules regarding competence to perform
psychological assessments and based these rules on such research. The board
advises that postgraduate education will often be required to obtain competence.

COMMENT 5: Some commenters asserted that there have been complaints made
regarding LCPCs/LCSWs performing psychological evaluations.

RESPONSE 5: The board was not aware of complaints involving its licensees
performing such testing. However, the board will always consider such complaints
on an individual case-by-case basis.

COMMENT 6: Several commenters suggested the board adopt Wisconsin's rules.

RESPONSE 6: The board did consider the Wisconsin model, but preferred the Ohio
rules, and found them to be consistent with the requirements of 37-17-104, MCA.

COMMENT 7: A few commenters objected that the proposed rules are not
consistent with the governor's amendatory veto.

RESPONSE 7: The board disagrees with this comment. The bill, as amended,
required that the rules be consistent with national associations' guidelines. The
board received input from counseling and social work associations that indicated the
proposed rules are consistent with the requirements.

COMMENT 8: Numerous commenters stated that the psychological evaluation rules
are not sufficient to ensure public protection.

RESPONSE 8: The board acknowledges that it is impossible to monitor every
psychological evaluation performed, but has determined that the proposed rules are
the best method to guide licensees and protect the public.

COMMENT 9: Many commenters objected to licensees performing psychological
evaluations, because it is not taught in masters social work and counselor programs.
The commenters suggested that the board specify additional qualifications to ensure
competence.

RESPONSE 9: The board acknowledges the commenters' concerns. The board
believes it will usually be necessary for licensees to obtain additional postgraduate
education in psychological evaluations.
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COMMENT 10: Several commenters complained that the proposed rules do not
prescribe specific education and experience requirements, and opined that
additional training will be necessary to ensure licensee competence.

RESPONSE 10: The board agrees that licensees could not ordinarily rely on their
undergraduate or masters-level survey courses in testing to demonstrate
competence, but the board concluded that it is not appropriate to dictate a specific
level of training due to the wide array of testing methods and instruments available.
The proposed rules state the required level of understanding necessary to
competently perform evaluations. Licensees must use that guidance to determine
whether they have reached the requisite level of competence before performing
evaluations. The board notes that each test and testing situation is different, and a
licensee must assess his or her competence, based upon the specific circumstances
of each case.

COMMENT 11: One commenter observed that training in individual assessments
will not ensure competence.

RESPONSE 11: The board agrees that only training in an individual test, without
broader knowledge regarding psychological testing in general, will likely not ensure
licensee competence.

COMMENT 12: Some commenters alleged that the rules do not provide a means to
evaluate whether a licensee is competent to perform psychological evaluations.

RESPONSE 12: The board believes that the standards proposed in the rules are
sufficient to put licensees on notice that they must be knowledgeable about the
performance of psychological evaluations in general, and familiar with the use of
each instrument in particular. Some evaluation methods specify unique standards
for competence, and it would be impossible to cover all standards in specific rules.

COMMENT 13: A few commenters stated that the board should not wait until a
problem arises in the complaint/compliance process to review competence.

RESPONSE 13: The board believes it should not attempt to preemptively specify
the level of expertise required for each method of evaluation. Just as the board
does not determine which clinical methods a therapist may be competent to use, it
should not attempt to define one particular standard of competence for all
evaluations. Each licensee must assess whether he or she is able to competently
provide services and refrain from providing services where there is any doubt as to
his or her ability to provide such services. Should a licensee fail to meet these
proposed standards, the disciplinary process would compensate and protect the
public.

COMMENT 14: One commenter stated that the board should specify discipline for
conduct in psychological evaluations.
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RESPONSE 14: The board disagrees with this comment, because the
consequences for a violation of professional standards are unique in every case.
The board also notes that the sanctions imposed should reflect the particular
circumstances, conduct, and violations involved in each case.

COMMENT 15: A commenter suggested that the board should have a method to
verify qualifications for psychological testing.

RESPONSE 15: The board reiterates that these rules do not preemptively verify
gualifications for any particular specialization that a licensee might have. Licensees
must assess their own knowledge and abilities before employing any technique,
whether it is a therapeutic skill or a method of psychological evaluation. The
proposed rules are consistent with the board's approach in other areas, which has
always proven adequate to protect the public.

COMMENT 16: One commenter noted that the final rules will be completed later
than the October 1, 2010 date described in the statute.

RESPONSE 16: The board began working on the proposed rules immediately after
the bill became law. The board met with other licensing boards, held committee
meetings, and conducted research into standards promulgated by national
associations and enacted in other states. As a result of the thoroughness of the
board's efforts to come up with the best standards for psychological evaluations,
consistent with the new law, the board was not able to meet the deadline. With the
adoption of these rules, qualified licensees will now be permitted to describe their
methods of assessment as psychological evaluations.

COMMENT 17: One commenter opined that the board did not discuss the matter
sufficiently.

RESPONSE 17: The board notes that the proposed rules were discussed at
numerous committee meetings, multiple board meetings, and at meetings of another
licensing board. During that process, the board heard from individuals and
associations representing consumers, counselors, marriage and family therapists,
social workers, psychologists, and others involved in providing mental health
services. The board then responded to each comment and concern raised.

COMMENT 18: One commenter opined that the board does not have the expertise
to determine whether a person is competent to do assessments.

RESPONSE 18: Board members cannot possess the highest level of skill and
knowledge in every discipline in the field. Therefore, the board solicited feedback
from the public and from experts in the field to help the board develop appropriate
standards. In addition, the board researched the evaluation standards used by other
states and based its proposal on the best standards, which were determined to be
consistent with the guidelines of the counseling and social work professions.
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COMMENT 19: One commenter recommended that the board use the Standards
for Education and Training in Psychological Assessment.

RESPONSE 19: The board did previously consider and rejected this model while
the board was researching and writing the proposed rules. The board concluded
that the proposed rules are better suited to the needs of the public and consistent
with the mandate of 37-17-104, MCA.

4. The board has adopted NEW RULE | (24.219.1001), NEW RULE II
(24.219.1005), NEW RULE IlI (24.219.1011), NEW RULE IV (24.219.1014), NEW
RULE V (24.219.1017), NEW RULE VI (24.219.1020), NEW RULE VII
(24.219.1023), NEW RULE VIII (24.219.1026), NEW RULE IX (24.219.1029), NEW
RULE X (24.219.1032), NEW RULE XI (24.219.1035), and NEW RULE XII
(24.219.1038) exactly as proposed.

BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
LINDA CRUMMETT, LCSW, PRESIDENT

/sl DARCEE L. MOE /s/ KEITH KELLY
Darcee L. Moe Keith Kelly, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State October 3, 2011
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
AND THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT AND
ARM 24.101.413 renewal datesand ) ADOPTION

requirements, and the adoption of )

New Rules | through XIlI licensure )

and regulation of marriage and family )

therapists )

TO: All Concerned Persons

1. On April 14, 2011, the Board of Social Work Examiners and Professional
Counselors (board) published MAR notice no. 24-219-24 regarding the public
hearing on the proposed amendment and adoption of the above-stated rules, at
page 550 of the 2011 Montana Administrative Register, issue no. 7.

2. On May 5, 2011, a public hearing was held on the proposed amendment
and adoption of the above-stated rules in Helena. Several comments were received
by the May 13, 2011, deadline.

3. The board has thoroughly considered the comments received. A summary
of the comments received and the board's responses are as follows:

COMMENT 1: Numerous commenters supported the adoption of the new rules
regarding marriage and family therapy.

RESPONSE 1: The board appreciates all the public input in the drafting of these
rules and for all comments received in the rulemaking processes.

COMMENT 2: One commenter requested clarification regarding the scope of
practice for licensed marriage and family therapists (LMFTS).

RESPONSE 2: The scope of practice of LMFTs is defined in 37-37-102(4) and (5),
MCA. While it is inappropriate for the board to make a legal determination regarding
the scope of practice for LMFTSs, in the context of this rulemaking process,
psychological testing and evaluation is not clearly described in the statute defining
marriage and family therapists' practice areas.

COMMENT 3: One commenter inquired as to whether LMFTs can perform
psychological evaluations and child custody evaluations.

RESPONSE 3: Senate Bill 235 (2009), codified at 37-17-104(3), MCA, specifically
provides, "The board of social work examiners and professional counselors shall
adopt rules that qualify a licensee under Title 37, chapter 22 or 23, to perform
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psychological testing, evaluation, and assessment. The rules for licensed clinical
social workers and professional counselors must be consistent with the guidelines of
their respective national associations." The plain language of this statute does not
give the board authority to address the scope of practice of marriage and family
therapists.

4. The department has amended ARM 24.101.413 exactly as proposed.

5. The board has adopted NEW RULE | (24.219.409), NEW RULE II
(24.219.701), NEW RULE 1l (24.219.704), NEW RULE 1V (24.219.707), NEW RULE
V (24.219.709), NEW RULE VI (24.219.712), NEW RULE VIl (24.219.715), NEW
RULE VIII (24.219.807), NEW RULE IX (24.219.2001), NEW RULE X
(24.219.2004), NEW RULE XI (24.219.2007), NEW RULE XII (24.219.2010), and
NEW RULE XIII (24.219.2309) exactly as proposed.

BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
LINDA CRUMMETT, LCSW, PRESIDENT

/sl DARCEE L. MOE /s/ KEITH KELLY
Darcee L. Moe Keith Kelly, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State October 3, 2011
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VOLUME NO. 54 OPINION NO. 3

PRIVACY - Even if state retirees have constitutionally protected rights to privacy,
when balanced against the public's right to know, those rights to privacy do not
clearly exceed the merits of public disclosure;

RIGHT TO KNOW - Information such as public employees' names, addresses,
salaries, job titles, merit pay, vacation and sick leave, dates of employment, and
hours worked is crucial to fostering the public's trust in government;

RIGHT TO KNOW - State retirees' privacy interests in their names and benefit
amounts does not "clearly exceed" the public's right to know;

MONTANA CODE ANNOTATED - Sections 2-6-101, (1);

MONTANA CONSTITUTION OF 1972 - Article I, sections 9, 10;

OPINIONS OF THE ATTORNEY GENERAL - 44 Op. Att'y Gen. No. 32 (1992),
43 Op. Att'y Gen. No. 6 (1989), 41 Op. Att'y Gen. No. 35 (1985), 38 Op. Att'y Gen.
No. 109 (1980).

HELD: Retirees of the Teachers' Retirement System of the State of Montana
do not have individual rights of privacy in the amounts of their
retirement benefits that clearly exceed the public's right to know.

September 16, 2011

Ms. Denise Pizzini

Chief Legal Counsel
Teachers' Retirement System
1500 East Sixth Avenue

P.O. Box 200139

Helena, MT 59620-0139

Dear Ms. Pizzini:
You have requested my opinion on the following question:

Whether a retiree of the Teachers' Retirement System of the State of
Montana has an individual right of privacy in the amount of his or her
retirement benefit that clearly exceeds the public's right to know.

According to your letter, in August, 2010, the State Administration and Veterans'
Affairs Legislative Interim Committee (SAVA Committee) requested information from
the Legislative Audit Division on the 100 highest annual retirement benefit amounts
paid by the Montana Teachers' Retirement System (TRS) and the Montana Public
Employees' Retirement System. The Legislative Audit Division provided the
requested information to the SAVA Committee as a ranked listing of the 100 highest
annual benefit amounts paid by each retirement system. The information provided
by the Legislative Audit Division did not include any information by which individual
retirees could be identified.
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On August 24, 2010, the executive director of TRS received a written request via
email from a media outlet, which stated in part:

Last week | was at a SAVA meeting and members reviewed a list of
the top 100 annual retirement benefits to retirees. | am looking into the
story a little deeper. | would like the names, job titles, government
agency for the top 10 TRS retirees.

According to your letter, TRS does not gather job title information on its members
and therefore could not provide that information. Otherwise, if granted, the request
would match individual retirees' benefit amounts with their names and agencies.

TRS then sent written notices to the retirees at issue, inquiring whether they would
be willing to waive any privacy interests they may have in the requested information
and authorize TRS to disclose the information pursuant to the media request. Each
TRS retiree was informed that his information would be provided pursuant to the
request only if he returned a signed and notarized authorization form. TRS further
indicated that a retiree's failure to respond would be construed as the individual
having declined to waive his or her privacy rights and therefore declining to authorize
TRS to disclose the information.

Of the ten retirees whose information was at issue, only one returned the signed and
notarized authorization. That individual's information was therefore disclosed
pursuant to the request. Another retiree provided a written statement to TRS
specifically asserting a privacy interest. Another called TRS asserting a privacy
interest. The other seven retirees provided no response. Accordingly, TRS
construed their silence as declining to waive their privacy interests and authorize
TRS to disclose the information.

Resolution of this question requires the balancing of two rights enshrined in
Montana's constitution: the right of individual privacy and the right of the public to
know and understand the workings of its government.

Article 11, section 9 of the Montana Constitution grants the public's right to know:

No person shall be deprived of the right to examine documents or to
observe the deliberations of all public bodies or agencies of state
government and its subdivisions, except in cases in which the demand
of individual privacy clearly exceeds the merits of public disclosure.

Describing the Framer's intent in adopting this section, the Court has noted, "the
theme was that except as it may be limited by the right of the individual to personal
privacy, there is to be in Montana a broad-based, pervasive and absolute right of
citizens to know what is going on in their government and a right to participate in
government untrammeled by the government itself.” Bryan v. Yellowstone County
Elem. Sch. Dist. No. 2, 2002 MT 264, { 39, 312 Mont. 257, 60 P.3d 381.
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Various statutes, such as Mont. Code Ann. 8§ 2-6-101, specifically provide public
access to government documents. Montana Code Annotated 8§ 2-6-101(1) states,
"Every citizen has a right to inspect and take a copy of any public writings of this
state. . .." The Montana Supreme Court has held that the public right to know
includes the media and that the constitutional right of inspection may not be
hindered based upon the gatekeeper or, in other words, the governmental record
keeper's interpretation of the need or basis underlying the request. See Jefferson
County v. Montana Std., 2003 MT 304, 1 13, 318 Mont. 173, 79 P.3d 805 and
Associated Press v. Montana Department of Revenue, 2000 MT 160, { 85,

300 Mont. 233, 4 P.3d 5.

Montana's right to privacy is found at article 1l, section 10 of the Montana
Constitution, and provides, "The right of individual privacy is essential to the well-
being of a free society and shall not be infringed without the showing of a compelling
state interest." The right extends to informational privacy, that is, the right of
individuals to control the disclosure and circulation of personal information. Montana
Shooting Sports Ass'n v. State, 2010 MT 8, 1 14, 355 Mont. 49, 224 P.3d 1240,
(citing) St. James Community Hosp. v. District Court, 2003 MT 261, { 8, 317 Mont.
419, 77 P.3d 534; Gryczan v. State, 283 Mont. 433, 449, 942 P.2d 112, 122 (1997).

It is "well established" that Montana's constitutional right to know is not absolute.
Yellowstone County v. Billings Gazette, 2006 MT 218, 1 19, 333 Mont. 390,

143 P.3d 135 (citations omitted). The Court has recognized that the public's
constitutional right to know must be weighed against any individual privacy rights
that may be present.

In order to balance these interests, the Court has established a three-step process:

First, we consider whether the provision applies to the particular
political subdivision against whom enforcement is sought. Second, we
determine whether the documents in question are "documents of public
bodies" subject to public inspection. Finally, if the first two
requirements are satisfied, we decide whether a privacy interest is
present, and if so, whether the demand of individual privacy clearly
exceeds the merits of public disclosure.

Becky v. Butte-Silver Bow Sch. Dist. No. 1, 274 Mont. 131, 136, 906 P.2d 193, 196
(1995).

Here it is uncontested that article II, section 9 of the Montana Constitution applies to
TRS. lItis further conceded that the information requested constitutes "documents of
public bodies" subject to public inspection.

The question presented instead turns on whether a privacy interest is present and, if
so, "whether the demand of individual privacy clearly exceeds the merits of public
disclosure." Becky, 274 Mont. at 136, 906 P.2d at 196. If the demand for individual
privacy clearly exceeds the public's right to know public disclosure is not required.
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Yellowstone Co., 1 19, citing Bryan v. Yellowstone Co. Elem. Sch. Dist. No. 2,
2002 MT 264, 1 33, 312 Mont. 257, 60 P.3d 381.

The Montana Supreme Court has established a two-part test to determine whether
an individual has a protected privacy interest under article Il, section 10 of the
Montana Constitution. Jefferson County, I 15 (citation omitted). A person has a
constitutionally protected privacy interest when he or she has a subjective or actual
expectation of privacy that society is willing to recognize as reasonable. Lincoln
County Comm'n v. Nixon, 1998 MT 298, { 16, 292 Mont. 42, 968 P.2d 1141 (citation
omitted). Under this test, if it is determined that a constitutional right to privacy
exists, it must then be balanced against the constitutional right to know. Montana
Health Care Ass'n v. Montana Bd. of Directors, 256 Mont. 146, 150, 845 P.2d 113,
116 (1993). As stated above, only if the demand for individual privacy clearly
exceeds the public's right to know is public disclosure not required. Yellowstone
Co., 1 19 (citation omitted).

Good reason exists to conclude TRS retirees had some expectation of privacy in
their retirement benefits. At least nine of the ten retirees either explicitly or implicitly
asserted a privacy interest in the information sought. This suggests that they had at
least a subjective expectation of privacy concerning their retirement benefits.
Further, TRS's own policies may have created an actual expectation of privacy on
the part of the retirees. As your letter points out, generally TRS does not publish or
otherwise make publicly available the financial information and benefits of its
members. Moreover, TRS's "Member's Retirement Plan Handbook" provides:

RELEASE OF INFORMATION

Most retirement and benefit information is confidential and may only be
released to the member, benefit recipient, or an authorized person.

The TRS receives many requests for information from banks,
accountants, attorneys, spouses, and other interested parties. Even
though most requests are made on behalf of the member or benefit
recipient, state law prohibits the release of any confidential information
unless the member consents in writing, or we are otherwise required to
release the information. Information may be released directly to the
member, benefit recipient, or to another person designated by the
member in writing.

However, our analysis does not end there. While TRS members may have had an
expectation of privacy, that expectation is only constitutionally protected if society
recognizes it as reasonable. Lincoln County, 1 16. Whether society would
recognize TRS members' expectation of privacy in their publicly funded retirement
benefits is a more difficult question.

However, it is not necessary to reach that issue today, because | conclude that even
if TRS members had constitutionally protected rights to privacy, when balanced
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against the public's right to know, those rights to privacy do not "clearly exceed the
merits of public disclosure.” Yellowstone Co., T 19.

It is well established through previous opinions of this office that public employees’
names, addresses, salary, job titles, merit pay, vacation and sick leave, dates of
employment, and hours worked may be subject to public disclosure. See 38 Op.
Att'y Gen. No. 109 (1980), 41 Op. Att'y Gen. No. 35 (1985), 43 Op. Att'y Gen. No. 6
(1989), 44 Op. Att'y Gen. No. 32 (1992). Such information helps the public to
understand how the state is using its tax dollars and what budget priorities the state
has set for those dollars. Accordingly, such information is crucial to fostering the
public's trust in government.

The present situation, involving retirees' names and retirement benefits, admittedly is
somewhat different. However, it is not so different as to tip the scales to conclude
that the retirees' rights to privacy now "clearly exceed[]" the public's right to know.
This is particularly true in light of the fact that the Montana Supreme Court has
indicated under article II, section 9 of the Montana Constitution, the public's right to
know is essentially presumed. See Bryan,  39.

In considering this question, other jurisdictions have determined that public
employees lack a reasonable expectation of privacy in their retirement benefits, a
largely publicly financed benefit, that would trump the public's right to know. San
Diego County Employees Retirement Ass'n v. The Superior Court of San Diego
County, 127 Cal. Rptr. 3d 479, 489-90 (Cal App. 2011). See also Detroit Free Press
v. City of Southfield 713 N.W.2d 28, 35 (Mich App. 2005); Pulitzer Publishing v.
Missouri State Employees Retirement Sys., 927 S.W.2d 477 (Mo. App. 1996);
Seattle Fire Fighters Union v. Hollister, 737 P.2d 1302 (Wash. App. 1987);
Mergenthaler v. Commonwealth State Employees' Retirement Bd., 372 A.2d 944
(Pa. Cmmw. 1977).

In the San Diego County case, the court provided the following explanation of the
balance between the retirees’ privacy interests and the public's right to know:

The names of [public] pension recipients combined with their pension
amounts is not information of a personal nature. The information does
not solely relate to private assets or personal decisions. Rather, the
pension amounts reflect specific governmental decisions regarding
retirees' continuing compensation for public service. Therefore, the
pension amounts are more comparable to public salaries than to
private assets. Retirees' publicly funded pensions--like their previous
salaries--are of interest to the public, and only through disclosure can
the public expect to prevent abuse.

San Diego County at 490 (citations omitted).

A party asserting a privacy interest in the question before me relied upon Rowland v.
Commonwealth of Pennsylvania, 885 A.2d 621 (Pa. Commw. Ct. 2005) to support
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his position that retirees hold a constitutionally protected privacy interest in the
amount of retirement benefit received that trumps the public's constitutional right to
know. That case, however, is distinguishable from the question presented in this
Opinion. The challenge in Rowland was to release of address, date of birth and last
employer. The retirement entity had already released the names of retirees, their
dates of retirement, years of credited service and monthly annuities as public
documents and that release was not challenged. The Rowland case therefore does
not support the contention that retirees have a constitutionally protected privacy
interest in the amount of retirement benefits paid which is the question | answer
here.

Ultimately, I find the rationale of the court in the San Diego County case to be
persuasive. TRS members' retirement benefits were earned while they were public
employees and are subject to the same public disclosures as discussed above.
Likewise, their retirement benefits are paid largely by public funds and, necessarily,
subject to the public's same interest in understanding how pension funds are
calculated and how the government is spending taxpayer funds.

THEREFORE IT IS MY OPINION:

Retirees of the Teachers' Retirement System of the State of Montana do not
have individual rights of privacy in the amounts of their retirement benefits
that clearly exceed the public's right to know.

Sincerely,
/s/ Steve Bullock

STEVE BULLOCK
Attorney General

sb/zz/jym
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION OF THE STATE OF MONTANA

In the matter of the Petition of Ranck Oil ) DECLARATORY RULING
Company for an administrative )
declaratory ruling upon the application )
of section 77-3-434, MCA, and ARM )
36.25.210 as applied to State of )
Montana oil and gas leases nos. )
11,526-69; 11,527-69; 13,030-71; )
13,032-71; 15,453-73; 15,460-73; )
15,919-74; 16,682-75; 17,533-76; )
18,430-77; 19,581-78; 26,512-82; )
27,293-84; 28,627-86; 28,757-86; )
28,796-86; and 30,047-91 during the )
period from January 1, 2002 through )
December 31, 2006 )

To:  All Concerned Persons

1. Petitioner's name and address is: Ranck Oil Company, Inc., P.O. Box 548,
Cut Bank, MT 59427.

2. The statute and administrative rule as to which petitioner requested a
declaratory ruling is 77-3-434, MCA and ARM 36.25.210, as applied to state of
Montana oil and gas lease numbers 11,526-69; 11,527-69; 13,030-71; 13,032-71;
15,453-73; 15460-73; 15,919-74; 16,682-75; 17,533-76; 18,430-77; 19,581-78;
26,512-82; 27,293-84; 28,627-86; 28,757-86; 28,796-86; and 30,047-91.

3. The question presented for declaratory ruling by the department is to
whether lessees under Montana oil and gas leases could deduct any post-wellhead
costs from the royalties to be paid to the state.

4. Declaratory Ruling

INTRODUCTION AND PROCEDURAL HISTORY

1. The Department initiated a royalty audit of eighteen State of Montana oil
and gas leases held by Ranck Oil Company (Ranck) for the audit period of January
1, 2002 through December 31, 2006, under the authority granted to it by § 77-3-
435(3), MCA. Inresponse, Ranck filed a petition with the Department for an
administrative declaratory ruling under 8 2-4-501, MCA. Ranck requested that the
Department render an opinion as to whether lessees under Montana oil and gas
leases could deduct any post-wellhead costs from the royalties to be paid to the
State.

2. The Department declined to issue a declaratory ruling, citing Ranck's
failure to submit the gas purchase contracts by which Ranck and its affiliates sold
the production to third party purchasers. The Department reasoned that absent
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submission of the contracts, Ranck had failed to comply with Admin. R. M.
1.3.227(2)(b) and (c), which require that the petition for an administrative ruling
contain "a detailed statement of facts upon which petitioner requests the agency to
base its declaratory ruling” and "sufficient facts to show that petitioner will be
affected by the ruling." The third party purchase contracts constituted—in the
Department's view—the essential factual basis for a declaratory ruling.

3. Ranck sought judicial review of the Department's decision not to issue a
declaratory ruling. The First Judicial District Court, Lewis and Clark County, granted
Ranck's petition for judicial review. The court determined that "the question of
whether Ranck is entitled to deduct development and transportation costs from the
gas produced from State leases is a question that can be answered without
particular reference to those actual expenses.” The court rejected the Department's
argument that the sales contracts were necessary for a declaratory ruling and
determined that "Ranck is either entitled to deduct those costs and expenses or it is
not." The court directed the Department to grant Ranck's petition for an
administrative declaratory ruling.

SCOPE OF ADMINISTRATIVE RULING

4. The Department issues the following declaratory ruling in response to
Ranck's Renewed Petition (Petition) dated August 9, 2010. The Petition requests a
ruling as to the application of § 77-3-434, MCA, and Admin. R. M. 36.25.210 to sales
of natural gas occurring between January 1, 2002 and December 31, 2006 under
eighteen State of Montana oil and gas leases to which Ranck is a party. The
Department has addressed the questions presented in the Petition based on an
application of the specified statutory and administrative provisions of Montana law to
the terms of these leases and to the facts described in the Petition. This Declaratory
Ruling is restricted to the production and sale of natural gas and does not address
sales of oil.

RELEVANT PROVISIONS OF LAW

5. Ranck requests an Administrative Declaratory Ruling as to how Admin. R.
M. 36.25.210 and 8§ 77-3-434, MCA, apply to the facts described in the Petition.
These provisions are reproduced below.

a. 36.25.210 ROYALTIES

(1) The lessee shall pay in cash or deliver in kind to the lessor at its option, on
all oil and gas produced and saved from the leased premises and not used for light,
fuel and operation purposes on the leased premises, a royalty. The royalty shall be
at the following rates unless, in regard to a particular lease, the department
advertises in its lease sale notices that the royalty will be at a higher rate:

(a) On gas at the rate of 16.67%;

(b) On oil at the rate of 16.67%; and

(c) The royalty on gas, including casing-head gas and all gaseous
substances, while the same is not sold or used off the premises shall be at the rate
of $400 per well each year or the amount of the annual rental provided in the lease,
in lieu of the per well rate, whichever is the greater, payable on or before the annual
anniversary date of the lease. As long as the leased lands contain a well capable of
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such production and such payment is made, the lease shall be considered a
producing lease under the lease terms.

(2) The lessee shall pay royalties reserved to the state, in cash:

(a) on the reserved fraction of oil, the posted field price, or in lieu thereof, if no
field price is posted, the fair market value in the field where produced on the day it is
run into the pipeline or storage tanks; and

(b) on the reserved fraction of gas, the posted field price, or in lieu thereof, if
no field price is posted, the fair market value at the well. In addition, the lessee shall
pay to the state on the reserved fraction any bonus actually paid or agreed to be
paid to the lessee for such oil or gas.

(3) All royalties, whether in money or in kind, shall be delivered to the state
free of cost and deductions.

b. 77-3-434. Manner of making royalty payment. Such lease shall provide for
the rendering of payment of such royalty on all oil and gas produced and saved and
sold or used off the premises in the following manner and upon the following terms:

i. (1) the lessee shall pay to the state in cash, for all oil and gas royalty
reserved, the posted field price existing on the day such oil or gas is run into any
pipeline or storage tank to the credit of the lessee, plus any bonus actually paid or
agreed to be paid to the lessee for such oil or gas; or

ii. (2) at the option of the state exercised in writing by the board not oftener
than every 30 days, the lessee shall deliver the state's royalty oil or gas free of cost
or deductions into the pipeline to which the wells of the lessee may be connected or
into any storage designated by the state and connected with such wells.

QUESTIONS PRESENTED

6. A party may seek a declaratory ruling from an agency when "doubt exists
as to how a statute or rule administered by an agency affects the party's legal
rights." Admin. R. M. 1.3.226. In its Renewed Petition for Declaratory Ruling, Ranck
presented the following questions to be resolved by the Department:

a. Whether the "wellhead jurisdiction” rule applies to the State leases and
allows the lessee to deduct reasonable post-wellhead costs?

b. If the answer to the preceding question is that a version of the "marketable
condition” rule—rather than the "wellhead jurisdiction" rule—applies to the State
leases: (i) at what point does the State's royalty gas become "marketable” so as to
allow post-wellhead/pre-transmission costs to be deducted; and (ii) specifically,
whether actual post-wellhead gathering and compression costs are nonetheless
deductible.

c. Inrespect to any post-wellhead costs allowed under either approach
discussed above, the services for which are provided by an affiliate of the lessee: (i)
whether the lessee is allowed to deduct an amount imputed from the affiliate's
charges against third-parties for similar services, or whether the lessee is allowed to
deduct only the affiliate's actual costs in providing the involved service, and (ii) if the
latter, what element of the affiliate's actual costs are deductible?

ANALYSIS AND RULING
QUESTION ONE
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7. Whether the "wellhead jurisdiction” rule applies to the State Leases and
allows the lessee to deduct reasonable post-wellhead costs?

8. Summary of Ruling: Pursuant to Admin. R. M. 36.25.210(3), Ranck may
not make deductions from the State's royalties for costs incurred in the production,
storage, treatment, compression, marketing, or transportation of any gas production
from the State leases. State royalties are payable upon the greater of: the gross
proceeds obtained or obtainable by the lessee for the marketable production at the
point of sale chosen by the lessee; or the fair market value of the marketable
production at the wellhead. The State's royalties are not calculated upon the net
profits of the lessee. Ranck is obligated to pay all royalties free of all costs and
deductions.

9. Ranck erroneously requests that the Department employ a general
"jurisdictional” interpretive methodology to determine Ranck's legal obligations
without reference to the specific language of the very leases at issue. Without
reference to lease language, it is impossible to describe the royalties due the lessor
or to determine where gas is sold and royalties are calculated. To employ a blanket
"jurisdictional” interpretive methodology is to circumvent the purpose for which the
lease exists. The Department declines to adopt a jurisdictional approach without
reference to the lease terms. For example, substantial variation exists in the
wording of royalty clauses in State and private mineral leases; this variability results
in differing legal obligations for lessees in the payment of oil and gas royalties to
lessors.

10. An oil and gas lease represents a contract between a lessor and a lessee
and must be construed according to established principles of contract interpretation.
See The Law of Oil and Gas, 2 Summers (1959), Ch. 12, § 371, at 484, et seq.;
Edington v. Creek Oil Co., 213 Mont. 112, 121, 690 P.2d 970, 975 (1984); Fey v. A.
A. Oil Corp., 129 Mont. 300, 318-319, 285 P.2d 578, 587 (1955) ("Courts must
interpret contracts as made by the parties, not make new ones for them, no matter
how unreasonable the terms may appear.”). The most fundamental rule governing
oil and gas leases in Montana is that the terms of the lease are to be construed
strictly against the lessee and in favor of the lessor. See e.g. Schumacher v. Cole,
131 Mont. 166, 172, 309 P.2d 311, 314 (1957).

11. The Department rejects Ranck's argument that a purely jurisdictional
methodology should dictate how royalties are to be calculated without regard to the
lease terms. Whether a mineral royalty is to be cost-free or cost-bearing depends
on the wording of the royalty provisions in the lease. See Wolfing v. Ralston, 10
P.C.L.J. 11, 61 Cal. 288 (1882) (gross proceeds royalty distinguished from net
proceeds royalty based on language of the royalty clauses). Royalties are
calculated according to the language of the mineral lease; not solely upon any
common-law definition of a royalty obligation. Where the lease terms are unclear,
the Department will attempt to resolve questions by reference to the statutory
provisions, administrative rules, implied covenants, and Montana caselaw. If no
satisfactory resolution exists within the terms of Montana law, we will look to the
caselaw of other jurisdictions.

12. Ranck's first question may be resolved by the application of Admin. R. M.
36.25.210(3), which is incorporated in every State oil & gas lease, and which
mandates that: "All royalties, whether in money or in kind, shall be delivered to the
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state free of cost and deductions." Likewise, 8 77-3-432, MCA, provides that oil and
gas royalties must be calculated based on the full market value of the oil or gas
produced and saved from the leased land, and sets the minimum royalty for gas at
12 1/2%. That statute allows the State—at its option—to enter into a cost-sharing
agreement for transportation expenses. Nothing in the statute requires the State to
bear any portion of the costs incurred by a lessee prior to the point of sale of gas
produced from a State lease.

13. Ranck requests that the Department declare the State's "royalty” to be a
"net" share of produced minerals in their unmarketable condition at the site of the
lease, and that the State should disregard the purchase price obtained by Ranck
and its affiliates from the first arm's-length sale of the production. Ranck further
requests that the Department declare that all royalties be paid at the wellhead,
despite lease terms that grant the State a share of the gross proceeds from the
actual sale of the production, regardless of where the sale occurs.

14. The lease terms, statutory provisions, and administrative rules dictate
that State royalties are to be calculated upon actual gross proceeds obtained by the
lessee of a marketable product at the point of sale of production, wherever that sale
occurs—on or off the lease premises. The fair market value of the gas at the
wellhead represents the minimum amount on which a royalty may be calculated.
The lessee may not make self-serving determinations about the value of production
or its costs of production, marketing, and transportation that bind the lessor. Such
determinations constitute self-dealing and are prohibited. See, Harding v. Cameron,
220 F. Supp. 466 (W.D. Okla. 1963)

15. The implied covenant to market, which is present in every oil and gas
lease in Montana, further imposes upon the lessee the legal obligation to: prepare
the product for market; sell the production at the best available price; act as a
reasonably prudent lessee to sell the production in the best mutual interests of the
lessor and lessee; and refrain from any self-dealing. Berthelote v. Loy Oil Co., 95
Mont. 434, 28 P.2d 187 (1933) Finally, 8§ 77-3-432, MCA, describes certain
aspects of the lessee's obligation to pay royalties under State of Montana oil & gas
leases:

a. 77-3-432. Royalty. In each oil and gas lease granted by the state under
this part, there must be reserved to the state as consideration for the lease a royalty
in all oil and gas produced and saved from all lands covered by the lease and not
used for light, fuel, and operation purposes on the leased premises, which must be
equivalent to the full market value, as ascertained by the board at the date of the
lease, of the estate or interest of the state in the lands and oil and gas deposits
disposed of under the lease. The royalty reservation must be set by the board but
may not be less than 12 1/2% on gas and not less than 12 1/2% on oil or
casinghead gasoline for each producing well for the calendar month. The state may
share the expense of transporting the oil to the nearest market on a basis
proportional to the state's royalty interest in the oil and at a rate per mile acceptable
to the department (emphasis added.)

16. Itis clear from the language of § 77-3-432, MCA, the lease terms read in
the context of the implied covenant to market, and the relevant statutory and
administrative provisions, that royalties under State of Montana oil and gas leases
represent a share of the gross proceeds generated from the first arm's-length sale of
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the lessor's share of production. Lessees of oil and gas on State lands must
monthly report the oil and gas produced and saved from the lease: "[t]he report shall
show the amount of oil or gas produced and saved during the preceding month, the
price obtained, the total amount of all sales, and any additional information as may
be required, and it shall be signed by the lessee or some responsible person having
knowledge thereof.” Section 77-3-431, MCA. Because the State's royalties depend
upon the accuracy of royalty reports, criminal sanctions are available for any
intentionally false statements in such reports. Section 77-3-410, MCA.

17. The State's reporting form has no provision for reporting "net volumes" of
gas sold from State trust lands. Where, as here, the State has reserved the right to
take its royalty oil or gas in kind "free of cost or deduction," and the lessee is
obligated to report gross gas volumes, it is clear that the lessee is obligated to pay
royalties based upon the gross proceeds received by the lessee without any
deductions. See Exxon Mobil Corp. v. Alabama Dept. of Conservation and Natural
Resources, 986 So0.2d 1093, 1109-1110 (Ala. 2007).

18. In order to calculate a royalty based on the gross proceeds obtained,
there must be a sale of the production. Where there are no proceeds or sale, as
when gas is exchanged, gas royalties must be calculated based upon the fair market
value of the gas. See Lightcap v. Mobil Oil Corp., 562 P.2d 1 (Kan. 1977), cert.
denied, 434 U.S. 876 (1978); Matzen v. Cities Serv. Oil Co., 667 P.2d 337 (Kan.
1983); See also Phillips Petroleum Co. v. Johnson, 155 F.2d 185 (5th Cir. 1946),
cert. denied 329 U.S. 730 (1946); Phillips Petroleum Co. v. Record, 146 F.2d 485
(5th Cir. 1944).

19. A "gross proceeds" royalty clause imposes upon the lessee all costs
incurred in exploring for, producing, marketing, and transporting the product to the
point of sale. Hanna Oil and Gas Co. v. Taylor, 759 S.W.2d 563, 564-565 (Ark.
1988) ("Unless something in the context of an agreement provides otherwise,
"proceeds" generally means total proceeds."). Where parties to a lease intend to
allow for deductions, the lease must expressly provide for such deductions, as by a
reference to "net royalties.” Id. at 565.

20. Ambiguity in the lease language pertaining to allocation of costs has
been held insufficient to permit the lessee to deduct costs incurred between the
wellhead and the point of sale. Estate of Tawney v. Columbia Natural Resources,
L.L.C., 633 S.E.2d 22, 24 (W. Va. 2006). The construction and interpretation of an
agreement, including whether the contract is ambiguous, is a question of law. Sec.
Abstract & Title Co. v. Smith Livestock, Inc., 334 Mont. 172, 1 16-17, 146 P.3d 732,
19 16-17 (2006). Ranck interprets its lease-imposed royalty obligation in the context
of a "market value" rather than a "gross proceeds" approach. This construction is
incorrect. Contracts are viewed as a whole "so as to give effect to every part if
reasonably practicable, each clause helping to interpret the other." Section 28-3-
202, MCA. In the construction of an agreement, a party may not isolate individual
clauses or words, but instead must "grasp the instrument by its four corners and in
the light of the entire instrument" ascertain the parties' intent. K&R Partnership v.
City of Whitefish, 344 Mont. 336, 343, 189 P.3d 593, 600 - 601 (2008). Ifa
particular clause in a State oil and gas lease conflicts with the remainder of the
lease, the general intent of the lease should prevail. See § 28-3-307, MCA (When
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interpreting the meaning of a contract: "[p]articular clauses of a contract are
subordinate to its general intent.").

21. No ambiguity exists in these State oil and gas leases. The royalty
payment obligations imposed by the eighteen leases to which Ranck is a party are
substantively identical despite slight variations in language that reflect the fact that
the leases were entered into over a period of twenty-two years. These variations
may be grouped into one of four vintages or formulations that reflect amendments to
the lease form made over time. We address these iterations in chronological order.

22. Lease Nos. 11,526-69 through 11,923-69 require a "flat" royalty of 12.5%
to be paid on the actual price received by the lessee. A copy of Lease No. 11,526-
69 is attached to this Ruling as Exhibit "A". These leases were drafted pursuant to
the "terms and provisions of Chapter 17, Title 81 Revised Codes of Montana, 1947,
and all acts amendatory thereof and supplementary thereto," anticipating
subsequent statutory enactments, amendments, and rulemaking actions.

23. Paragraph five of these leases requires payment upon the "total amount
produced and saved," except for oil and gas used directly on the lease premises.
Paragraph six requires that the lessee remit royalties based upon the "posted field
price therefor existing on the day such oil or gas was run into any pipe line or
storage tank to the credit of the lessee plus any bonus or other increase in price
actually paid or agreed to be paid to the lessee." (emphasis added). For State of
Montana oil and gas leases, a "bonus" is legally defined as that additional amount or
payment for the sale of the production representing an increase in the purchase
price over any posted field price. State ex rel. Dickgraber v. Sheridan, 126 Mont.
447, 254 P.2d 390 (1953). Where there is no posted field price, therefore, the entire
purchase price is considered to be a "bonus" upon which royalty is payable.
Paragraph six further provides that if the State opts to have its gas delivered in lieu
of cash, the delivery shall be effected "free of cost or deductions into the pipeline.”
Paragraph seven stipulates that "payments in cash for the royalties payable
hereunder shall never be less than the price actually obtained therefore." (emphasis
added). Specifically, paragraphs four through seven of this vintage of State lease
provide:

a. (4) The lessee shall also pay in money or in kind to the said lessor at its
option as hereinafter provided during the full term of this lease a royalty on the gas
produced from the wells under this lease whether the said wells produce oil and gas
or gas alone, a flat royalty of twelve and one-half per centum (12 1/2%).

b. (5) Allwells under this lease shall be so drilled, maintained and operated
as to produce the maximum amount of oil and/or gas which can be secured without
injury to the wells and the aforesaid royalties shall be based and calculated on such
full production of oil and/or gas; but the lessee shall have the right to apply to the
State Board of Land Commissioners for permission to curtail production as provided
in paragraph 12 of this lease. All royalties shall be calculated upon the total amount
produced and saved under this lease exclusive of oil or gas used for light, fuel or
operating purposes in connection with the work on the lands under the lease.

c. (6) The lessee shall pay to the lessor in cash for such royalty oil and gas
at the rate of the posted field price therefor existing on the day such oil or gas was
run into any pipe line or storage tank to the credit of the lessee plus any bonus or
other increase in price actually paid or agreed to be paid to the lessee; provided,
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however, that at the option of the lessor exercised not oftener than once every thirty
days by notice in writing the lessee shall deliver the State's royalty oil or gas free of
cost or deductions into the pipe line to which the wells of the lessee may be
connected or into any storage designated by the State and connected with such
wells. The lessee shall not be required to furnish storage for the State's royalty oil
for more than thirty days following the date of production thereof when a market
therefor is available.

d. (7) Inall cases where there is no posted field price for oil or gas produced
under this lease, the payments in cash for the royalties payable hereunder shall
never be less than the price actually obtained therefor or the reasonable market
value thereof at the wells produced at the time of the sale of the same; and if the
price obtained appears to the State Board of Land Commissioners to be less than
the actual reasonable market value, then such actual reasonable market value shall
be fixed and determined by mutual agreement between the lessee and the said
Board. This lease is granted upon the express condition that the value of the State's
royalty gas shall not at any time be figured at less than five cents (5¢) per 1,000
cubic feet (emphasis added).

24. In Clark v. Slick Oil Co., 211 P. 496 (Okla. 1922), the royalty clause in an
oil and gas lease provided that the lessee was "to deliver to the credit of the lessor...
free of cost, in the pipeline to which lessee...may connect the well or wells, the equal
one-eighth part of all oil produced and saved from the leased premises." Id. at 497.
Production was obtained, but the oil produced was "cut oil* contaminated with water
and mud. In order to market the oil, the oil needed to be treated to remove the mud
and water by being placed in settling tanks before a pipeline would accept the oil for
purchase. When the treated oil sold for an amount above the posted field price, the
lessor requested that royalties be paid on the higher price. The lessee refused to
pay royalties above the posted field price, and it further refused to provide the
Lessor with tanks to treat the lessor's royalty oil to render it marketable. The court
held:

a. It was not necessary for the plaintiff [the Lessor] to treat his part of this oll
and make it marketable so that the pipe line companies would receive it. Neither was
he required to provide storage tanks in which to let the "cut oil" settle. It was just as
much a part of the duty of the defendant [the Lessee] under the contract to prepare
this oil for market so that it would be received by the pipe line company as it was its
duty to pump the oil from the wells or drill the wells. The plaintiff had a right to
demand his oil delivered in the pipe line, and the defendant's duty was not
discharged until it was so delivered.

25. Id. at 501. Thus, to "deliver the State's royalty oil or gas free of cost or
deductions into the pipe line to which the wells of the lessee may be connected,"
means that the lessee is obligated to place the production in marketable condition
and pay royalties to the State upon the gross proceeds received or receivable by the
Lessee at the point of sale of the production.

26. Lease Nos. 13,030-71 — 16,682-75 are substantially identical to the
earlier iteration of the lease form. A copy of Lease No. 13,030-71 is attached to this
Ruling as Exhibit "B". These leases contain an additional provision after paragraph
22, whereby the lessee expressly agrees to "comply with all applicable laws and
regulations in effect at the date of this lease, or which may, from time, be adopted
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and which do not impair the obligations of this contract and which do not deprive the
lessee of an existing property right." This addition acknowledges the fact that the
State Land Board and Department are empowered to make and amend
administrative rules relating to oil and gas leases to ensure that the trust mandate is
being fulfilled.

27. Lease Nos. 17,533-76 — 26,512-82 contain several amendments. A copy
of Lease No. 17,533-76 is attached to this Ruling as Exhibit "C". Paragraph four of
these leases states:

a. 4. The lessee shall also pay in money or in kind to the lessor at its option
as hereinafter provided during the full term of this lease, free of costs and
deductions, a royalty on the gas produced from the wells under this lease whether
the wells produce oil and gas or gas alone, of twelve and one-half per centum
(12 1/2%).

This iteration of the lease form also incorporates the clause pertaining to
existing and new provisions of the law as paragraph 23.

28. The remaining lease forms are substantially identical. Lease Nos.
28,627-86 — 30,047-91 contain an amended oil royalty clause to establish a flat
royalty (rather than a graduated royalty based on production) of 13%. The gas
royalty provision is identical with earlier versions. A copy of Lease No. 28,627-86 is
attached to this Ruling as Exhibit "D".

29. Each of these lease forms obligates the lessee to pay royalties upon the
higher of: the gross proceeds obtained or obtainable at the point of sale; or the fair
market value of the marketable gas at the wellhead. There are no deductions from
the State's royalties prior to the point of sale, because each lease provides that
royalties owed by the lessee are to be calculated based on the "total amount of
production produced and saved," and the leases are issued in compliance with the
Statutes and administrative rules in force at the time and to comport with future
amendments.

30. In Montana, oil and gas leases are to be construed liberally in favor of the
lessor and strictly against the lessee. See e.g. Clawson v. Berklund, 188 Mont. 48,
610 P.2d 1168 (1980); Christian v. A.A. Oil Corp. and Byrne, 161 Mont. 420, 506
P.2d 1369 (1973); McDaniel v. Hagar-Stevenson Oil Co., 70 Mont. 156, 224 P. 870
(1924). This rule of construction is based on the recognition that the bargaining
power between a lessor and lessee is unequal and that the lessor depends wholly
upon the good faith of the lessee to operate the lease in the mutual best interests of
the lessor and lessee. Ladd v. Upham, 58 S.W.2d 1037, 1039 (Tex.Civ.App. 1933).
Montana law recognizes and attempts to redress this power imbalance by providing
that in any contract between a public body and a private party, a court will presume
that all uncertainty was caused by the private party, and will accordingly interpret the
contract in favor of the public party. Section 28-3-206, MCA.

31. This presumption in favor of the public lessor is only strengthened where
oil and gas leases are issued upon State school trust lands. Pursuant to Art. X, 8 4
of the 1972 Montana Constitution, and 8 77-1-202, MCA, the State Board of Land
Commissioners is obligated to manage these lands as a fiduciary to secure the
largest measure of legitimate and reasonable advantage to the State, and to provide
for the long-term financial support of education. In keeping with this constitutional
and statutory mandate, "[a] lease of school lands constitutes a contract between the
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state and the lessee, which vitally affects the public interest, and should be
construed liberally in favor of the public." State v. Moncrief, 720 P.2d 470, 475
(Wyo. 1986); see also, Plateau Mining Co. v. Utah Division of State Lands and
Forestry, 802 P.2d 720 at 729 (Utah 1990) (The state has a duty not to act in the
interest of a third party at the expense of school trust beneficiaries; the mineral
lessees of such lands should have known that they were obligated to comply with
the highest valuation of royalties under such leases).

32. Because oil and gas leases upon school trust lands in Montana are
liberally construed in favor of the lessor and strictly against the lessee, the royalty
clauses would have to expressly describe and authorize how those deductions were
to take place in order for Ranck to take any such deductions. At a minimum, the
leases themselves would need to mention "net royalties.” No language is present in
these leases that authorize the taking of deductions. No deductions may therefore
be taken from the State's royalties under these agreements. See West v. Alpar
Res., Inc., 298 N.W.2d 484 (N.D. 1980) (lease that did not provide for allocation of
costs was ambiguous, and must be construed against lessee and deductions by
lessee were improper); Savage v. Williams Production RMT Co., 140 P.3d 6,

69 (Colo. App. 2005). The variation in language displayed by the different lease
forms does not undermine this basic premise.

33. Montana law provides that royalties for oil and gas leases on State lands
"must be equivalent to the full market value" of the property interest represented by
the lease. Section 77-3-432, MCA. The state "may share the expense of
transporting the oil to the nearest market on a basis proportional to the state's royalty
interest in the oil and at a rate per mile acceptable to the department.” Id. (emphasis
added). "The State may, also at its option, require the lessee to deliver the state's
royalty oil or gas free of cost or deductions into the pipeline to which the wells of the
lessee may be connected.” Section 77-3-434(2), MCA (emphasis added). Admin.
R. M. 36.25.210(3) requires that "[a]ll royalties, whether in money or in kind, shall be
delivered to the state free of cost and deductions.” All but four of the leases to which
Ranck is a party expressly stipulate that "the lessee agrees to comply with all
applicable laws and regulations in effect at the date of this lease, or which may, from
time to time, be adopted.” The other four leases (Leases 11,526-69; 11,527-69;
13,030-71; and 13,032-71) were expressly issued pursuant to the limitations in
Montana's statutes "and all acts amendatory thereof and supplementary thereto.”

34. Admin. R. M. 36.25.210, moreover, reflects a codification of the long-
standing recognition that the State's royalty interest is to be paid free of all costs. In
the context of federal mineral leases, the D.C. Circuit has determined that where a
modified federal regulation pertaining to royalty calculations reflected historic
department policy, it was not unreasonable and was properly applied retroactively to
federal oil and gas lessees. Independent Petroleum Ass'n of America v. DeWitt, 279
F.3d 1036, 1041 (D.D.C. 2002).

35. Each of these provisions contemplates—either explicitly or implicitly—the
State's receipt of its royalties free of costs or deductions by the lessee. The
Alabama Supreme Court addressed an analogous situation in which the state had
reserved the right to take its royalty oil or gas in kind "free of cost or deduction” and
the lessee was obligated to report gross gas volumes. Exxon Mobil Corp. v.
Alabama Dept. of Conserv. and Nat. Res., 986 So.2d 1093, 1109-1110 (Ala. 2007).
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The court determined that this language implicated a "gross proceeds" lease and
triggered the lessee's duty to pay royalties to the state without deductions. Id. As
discussed above, both the Montana Administrative Rules and the leases to which
Ranck is a party stipulate that the State may claim its royalties "free of cost or
deductions." See § 85-2-434(2), MCA; Amin. R. M. 36.25.210. Further, Montana
lessees are required to provide a monthly report to the Department showing "the
amount of oil or gas produced and saved during the preceding month, the price
obtained, the total amount of all sales, and any additional information as may be
required.” Section 77-3-431, MCA. The State's oil and gas royalty reporting form
effectuates this statutory mandate by requiring the lessee to report the total
production and the total amount of all sales, with no provision for deductions. These
production reporting requirements, viewed in light of the lease language and
statutory provisions, represent a gross proceeds lease from which post-production
costs are not deductible. Exxon Mobil Corp., So.2d 1093, 1109-1110.

36. Itis clear that Ranck may not make any deductions for the costs of
preparing the production to make it marketable, or transporting the production to the
point of sale from the State's royalties. Although the lease terms, statutes, and
administrative rules provide clear support for the Department's ruling that a lessee's
costs are not deductible from the State's royalty, this ruling is also supported by the
implied covenants and rules of construction that govern the interpretation of oil and
gas leases in Montana.

37. Further, the lessee's duty to market the production has been recognized
in other jurisdictions to encompass the sole obligation to bear the costs associated
with rendering the product marketable. Because the principle consideration for an
oil and gas lease is the payment of royalties, all oil and gas leases in Montana
impose upon the lessee an implied covenant to market the production. Severson v.
Barstow, 103 Mont. 526, 63 P.2d 1022 (1936). In order to avoid lease cancellation
for breach of this covenant, the burden of proof rests upon the lessee to establish
that the lessee has acted with reasonable diligence. Berthelote v. Loy Oil Co., 95
Mont. 434, 28 P.2d 187 (1933). In judging whether a lessee has complied with the
implied covenant to market, Courts will examine whether the lessee has acted as a
reasonably prudent operator to market the production in the mutual best interests of
both the lessor and lessee. Fey, 129 Mont. 300, 318, 285 P.2d 578, 587.

38. Under the implied covenant to market, moreover, a lessor has the right to
be paid on the best price obtained or obtainable by the lessee. When a lessee is
paying royalty based on one price but it is selling the gas for a higher price, the
lessor is entitled to have its royalty payments calculated based on the higher price.
Howell v. Texaco Inc., 112 P.3d 1154, 1160 (Okla. 2004). Here, where Ranck
obtained a higher price for itself through its affiliate, it should have remitted royalties
to the Department based upon that higher price. The West Virginia Supreme Court
held explicitly in Estate of Tawney that "at the wellhead" language in a lease was
insufficient to overcome the general rule that "the lessee must bear all costs of
marketing and transporting the product to the point of sale.” Id. at 28.

39. Some courts have gone still further by adopting the view that leases
containing "at the wellhead" language were completely silent as to allocation of
costs. See, Rogers v. Westerman Farm Co., 29 P.3d 887, 902 (Colo. 2001).
Because of this silence, the court looked to the implied covenant to market to
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determine the proper allocation of costs. Id. The implied covenant to market
imposed upon the lessee the burden of any expenses incurred to render the gas
marketable. Id. at 903. Any reasonable costs incurred to enhance the value of
already marketable gas were to be shared to the extent that they actually resulted in
increased royalty revenues. Id. The Colorado Supreme Court in Rogers declined to
adopt a bright line rule with regard to transportation costs. The court reasoned that
the distance required to transport the product to market was not relevant to a
determination of how those costs should be allocated between lessor and lessee.
Rather, the court held, "the determination of whether transportation costs (either
short or long distance) are to be allocated between the parties is based on whether
the gas is marketable before or after the transportation cost [sic] are incurred.” Id. at
900.

40. The Supreme Court of Oklahoma similarly determined that the lessee's
duty to market production from the lease includes bearing the costs of preparing the
gas for market, especially where no cost sharing agreement between lessor and
lessee dictates otherwise. Wood v. TXO Production Corp., 854 P.2d 880, 881 (Okla.
1992). The Oklahoma Supreme Court further elaborated that the costs of
compression, dehydration, and gathering under oil and gas leases on state trust
lands were not chargeable to the state to the extent that these processes were
necessary to render the product marketable at the point of delivery in the
purchaser's pipeline. TXO Production Corp. v. State ex rel. Com'rs of Land office,
903 P.2d 259, 262 (Okla. 1994). The court's determination was predicated upon the
lessee's implied duty to market the production and deliver the production to the point
of sale. Because "gathering" costs were incurred prior to the point of sale, the
Oklahoma Supreme Court held that gathering costs were not deductible from the
State's gas royalties. Id.

41. In light of this line of precedent, Ranck's claim that "at the wellhead"
language in the lease constitutes the beginning and end of the inquiry is a gross
oversimplification. Neither the specific terms of the State leases nor the relevant
provisions of Montana statutory and administrative law allow the deduction of
expenses from the State royalty, and under the implied covenant to market, it is
clear that a lessee may not deduct expenses necessary to render the gas
marketable. Bearing in mind that oil and gas leases must be liberally construed in
favor of the lessor and against the lessee, the Department concludes that Ranck is
not entitled to take any deductions from the State's share of the gross proceeds
obtained from the sale of the gas to the first arm's-length purchaser. See West, 298
N.W.2d 484 (N.D. 1980); Savage v. Williams Production RMT Co., 140 P.3d 67,

69 (Colo. App. 2005).

42. Under the terms of the leases to which Ranck is a party, the Department
concludes that neither § 77-3-434, MCA, nor Admin. R. M. 36.25.210 entitle Ranck
to deduct any costs incurred prior to the gas being rendered marketable and sold.
Ranck has the sole obligation to render the production marketable, and to deliver the
product to the point of sale at which Ranck has chosen to sell the production.

QUESTION TWO
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43. If the answer to the preceding question is that a version of the
"marketable condition” rule — rather than the "wellhead jurisdiction” rule — applies to
the State Leases:

a. (i) at what point does the State's royalty gas become "marketable” so as to
allow post-wellhead/pre-transmission costs to be deducted; and

b. (ii) specifically, whether actual post-wellhead gathering and compression
costs are nonetheless deductible.

44. Summary of Ruling: Under the terms of its leases with the State, Ranck
is legally obligated to remit royalties due the State based upon the gross proceeds
received or receivable by the lessee and its corporate affiliate from the first arm's-
length sale of the production without any deductions for treatment, gathering,
compression, transportation, or other charges. This determination is based upon the
express terms of the above-captioned oil & gas leases, specific provisions of
Montana statutory law and administrative rules, and fundamental principles of
construction governing oil and gas agreements.

45. Ruling: State of Montana oil and gas law requires lessees to accurately
report and pay royalties to the State upon the higher of:

a. 1) the purchase price received—calculated at the point of sale; or

b. 2) the purchase price receivable at the point of sale—calculated at the
point of sale; or

c. 3) the fair market value of the production at the wellhead. Admin. R. M.
36.25.210; § 77-3-432, MCA.

46. Ranck fails to document how it and its corporate affiliates have
determined the costs of marketing, treatment, and transportation that it seeks to
deduct from the State's royalties. The creation of marketing affiliates, and the sale
of production to those affiliates, allows a lessee to report lower prices for the
calculation of royalties and severance taxes, which in turn allows the lessee and its
corporate affiliate to capture additional profit at the expense of the lessor. The
creation of marketing affiliates is often utilized by lessees seeking to unlawfully
manipulate the price of production, and remit lower royalties to the lessor.
Accordingly, courts have recognized that the price paid to a producer by its affiliate
is not an "arms-length” sale and such sales are not a true measure of either the
value of the product or the price actually received for its sale. See, Howell, 112 P.3d
1154 at 1158; Beer v. XTO Energy, Inc., 2010 WL 476715, 2 (W.D.OKla., Feb. 5,
2010).

47. The Department's determination that Ranck is required under the terms
of its leases and Montana law to pay royalties based on the gross proceeds or fair
market value free of costs and deductions answers in the negative Ranck'’s inquiry
as to the deductibility of post-wellhead gathering and production costs. Ranck may
not deduct any gathering or compression costs to the extent that they are incurred
before the product is sold in an arm's-length transaction. As we have already stated,
the lessee's duty to market the production encompasses the costs of rendering the
product marketable. Marketability of production occurs at the point of the first arms-
length sale to a third party purchaser. See, Harding , 220 F. Supp. 466 (co-owner
gas purchase contracts do not create a market); Rogers, 29 P.3d 887, 906 ("Gas is
marketable when it is in the physical condition such that it is acceptable to be bought
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and sold in a commercial marketplace, and in the location of a commercial
marketplace, such that it is commercially saleable in the oil and gas marketplace.").

48. Because Ranck is not entitled—under the terms of the State leases—to
deduct any costs incurred prior to the point of sale, the relevant question is when the
first arms-length sale occurred. Ranck transferred the State's share of production to
ROC Gathering, LLP, and Commercial Energy, both of which are wholly-controlled
affiliates of Ranck, and based the State's royalties upon these purported sales.
Ultimately, Commercial Energy sold the production in arm's-length sales to third-
party purchasers. By this mechanism, Ranck sought to improperly deduct the costs
of gathering, transportation, and fuel from the payments it received for the gas from
these sales.

49. The State of Montana will not recognize a sale of production between
wholly-controlled corporate affiliates for the purpose of calculating the royalties due
the State upon State school trust lands. See, Howell, 112 P.3d 1154 at1158 (An
intra-company contract is not an arm's-length transaction, and therefore not a legal
basis on which lessee may calculate royalty payments); Harding, 220 F. Supp. 466
(A lessee cannot act in the dual capacity of a seller and buyer of gas production and
set the Lessor's royalties based upon a self-devised purchase price).

50. As the Oklahoma Supreme Court stated in Tara Petroleum Corp. v.
Hughey, 630 P.2d 1269, 1275 (Okla. 1981):

a. Courts should take care not to allow lessors to be deprived or defrauded of
their royalties by their lessees entering into illusory or collusive assignments or gas
purchase contracts. Whenever a lessee or assignee is paying royalty on one price,
but on resale a related entity is obtaining a higher price, the lessors are entitled to
their royalty share of the higher price. The key is common control of the two entities
(emphasis added).

51. The situation described by the court in Tara Patrolium equates precisely
to the relationship of Ranck and its affiliate companies. The sale between Ranck
and its wholly controlled affiliates does not provide a legal basis upon which lessees
may calculate royalty payments and, therefore, must therefore be disregarded.
Ranck may not use its affiliates to unfairly deprive the State of its royalties. Id. An oll
company may not—where the terms of the lease dictate that royalties are never to
be less than the price actually realized through the sale or fair market value—use
another method of calculation that results in a royalty lower than one based on an
arms-length transaction. Shell Oil Co. v. Ross, --- S.W.3d ----, 2010 WL 670549
(Tex. App. 2010). The first arms-length transaction occurred off the lease premises,
and post-production costs up to that point of sale are not deductible by Ranck. See
Tyson v. Surf Oil Co., 196 So. 336 (La. 1940).

52. Because the costs that Ranck seeks to deduct were incurred prior to the
first arms-length transaction, they represent costs necessary to render the gas
marketable. As such, they are not deductible from the State's royalty. By deducting
such costs, Ranck violated the lessee's implied covenant to market the production
for the mutual benefit of lessor and lessee and failed to comply with the mandate of
Admin. R. M. 36.25.210.

QUESTION THREE
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53. In respect to any post-wellhead costs allowed under either approach
discussed above, the services for which are provided by an affiliate of the lessee:

a. (i) whether the lessee is allowed to deduct an amount imputed from the
affiliate's charges against third-parties for similar services, or whether the lessee is
allowed to deduct only the affiliate's actual costs in providing the involved service,
and

b. (ii) if the latter, what element of the affiliate's actual costs are deductible?

54. Summary of Ruling: Under the terms of the leases to which Ranck is a
party, its royalty obligation must be calculated on the gross proceeds obtained or
obtainable from the first arm's-length sale of the production. The lessee has an
obligation imposed by the implied covenant to market to sell the gas produced at the
best price available, and must operate the lease and market the production as if it
were the lessee's only lease. No costs are deductible from the State's royalties
calculated at the point of the first arm's-length sale, regardless of whether those
costs were incurred by the lessee or a corporate affiliate of the lessee.

55. Ruling: Under the facts presented in the Petition, and as discussed
above, the initial sale of gas from the lessee is a non-arm's length transfer of the gas
production between two corporate affiliates. The Department will not recognize a
transfer of production between corporate affiliates as a valid sale for the purposes of
calculating oil and gas royalties due to State trust beneficiaries. See Howell, 112
P.3d 1154 at 1158.

56. In cases involving inter-affiliate transfers, royalties are calculated from the
first arm's length sale of gas to a third-party purchaser. A lessee may not avoid its
obligation to pay royalties to the state school trust by transferring production to an
affiliate at a lower ostensible purchase price, who then sells the production to a third-
party purchaser at a higher price. This constitutes self-dealing. The Department
need not prove that the sale occurred as a scheme or subterfuge in order to
disregard inter-affiliate sales for the purpose of calculating royalties. Beer v. XTO
Energy, Inc., 2010 WL 476715, 2 (W.D. Okla. Feb. 5, 2010).

57. The implied covenant to reasonably market oil and gas serves to protect
a lessor from the lessee's self-dealing or negligence. A lessee who receives seven-
eighths of the proceeds from the sale of gas has a proper incentive to get the "best"
price. A lessee who crafts sales transactions with a corporate affiliate to pass
revenue to that affiliate has no incentive to obtain the best price. On the contrary,
the lessee has every incentive to sell the production to its affiliate at below market
value in order to reduce its royalty obligation. All revenue generated under an oil
and gas lease must be shared strictly in accordance with the fractional division
contemplated in the lease. The lessee may not engage in self-dealing or sales
contract manipulation in order to secure more favorable terms to itself. See Amoco
Production Co. v. First Baptist Church of Pyote, 611 S.W.2d 610, 610 (Tex. 1980)
(breach of the implied covenant to market in good faith occurred where lessee sold
the lessors' gas at rate substantially lower than market value, where by doing so the
lessee was able to obtain for itself the collateral benefit of an increased price for gas
from its other previously dedicated leases from third parties); Amoco Production Co.
v. First Baptist Church, 579 S.W.2d 280 (Tex. Civ. App. 1979) (lessee must obtain
best purchase for mutual benefit of lessor and lessee); Klein v. Jones, 980 F.2d 521,
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532 (C.A.8 (Ark.) 1992) ( oil and gas leases should be construed in manner so that
lessee and the lessor split all economic benefits arising from the land).

58. Section 77-3-431, MCA, requires the royalty report to include the amount
of "oil or gas produced and saved . . . and the price obtained.” This statute does not
mention any right of the lessee to take, or report, deductions from the gross
proceeds royalty due the State. Because the State of Montana lease terms do not
allow for any deductions from the lessor's royalties, the lessee has the sole
obligation to place all production in marketable condition prior to the point of sale of
that production. When transferring possession of the production to a commonly-
controlled corporate affiliate, a lessee seeks to utilize such transactional schemes to:

a. 1) concoct a lower purchase price;

b. 2) render meaningless the implied covenant to market, and

c. 3) allow its corporate affiliate to charge against the royalty interest costs
that normally would not be chargeable against the State's royalty interest under the
terms of the lease contract, because those costs were incurred prior to the point of
sale to a third-party purchaser. Under the facts Ranck has presented, the purchase
prices and costs asserted by the corporate affiliates cannot be verified as arm's-
length contracts with third-party purchasers in an open market. Therefore, the
Department must ignore the inter-affiliate sales and to calculate its royalties based
upon the first verifiable arms-length sale to a third-party purchaser. Schemes to
manipulate the purchase price of production from State trust lands represent a
violation of the implied covenant to market. By accepting royalties calculated under
such methods, the Department would be remiss in its duty to enforce the express
terms of these lease contracts. Montanans for Responsible Use of School Trust v.
State ex rel. Bd. of Land Comm'rs, 296 Mont. 402, 407, 989 P.2d 800, 803 (1999);
Art. X, 88 1, 11 Mont. Const.

59. The department concludes that Ranck may not deduct costs incurred by
either itself or its affiliates—ROC gathering and Commercial Energy—prior to the
point of the first arms-length sale to a third party purchaser. No post-wellhead costs
are deductible under the facts presented by Ranck in its Petition.

Effect of 2011 Legislation

60. Issuance of this Declaratory Ruling was delayed by consideration for
possible legislative changes to the calculation of State oil and gas royalties. SB 415
by the 2011 Montana Legislature sought to revise the standard terms of State of
Montana oil and gas leases so as to require royalties to be calculated at the
wellhead regardless of where a State lessee sold the production, and to allow the
State lessee to make certain deductions from the State's royalties.

61. SB 415 was vetoed by the Governor. A copy of the Governor's veto letter
for SB 415 is attached hereto as Exhibit "E", and is incorporated herein by reference.
Consequently, no enactments from the 2011 Legislature affect this Declaratory
Ruling.

NOTICE

62. If all administrative remedies have been exhausted, this Administrative
Declaratory Ruling may be appealed by a party in accordance with the Montana
Administrative Procedure Act, Sections 2-4-501 and 2-4-701, et seq., MCA, by filing
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a petition in the appropriate District Court within 30 days after service of this Final
Decision upon you.
DATED this 4™ day of August, 2011.
[s/ _Mary Sexton

Mary Sexton, Director
Montana DNRC

CERTIFICATE OF SERVICE
| hereby certify that a true and correct copy of the fore-going ADMINISTRATIVE
DECLARATORY RULING AND NOTICE OF OPPORTUNITY TO SEEK JUDICIAL
REVIEW was served by mail, postage prepaid, upon the following on the 4™ day of
August, 2011:

Ms. Monica Tranel

Tranel, McCarter, & Morris, PLLC
Great Northern Town Center

30 West 14th Street

Suite 204, Empire Block

Helena, Montana 59601

Mr. Tommy H. Butler

Ms. Melissa Hornbein

Special Assistant Attorneys General
Montana DNRC

P.O. Box 201601

Helena, MT 59620-1601

/s/ Tommy H. Butler
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council
Administrative rule review is a function of interim committees and the
Environmental Quality Council (EQC). These interim committees and the EQC have
administrative rule review, program evaluation, and monitoring functions for the
following executive branch agencies and the entities attached to agencies for
administrative purposes.
Economic Affairs Interim Committee:
= Department of Agriculture;
» Department of Commerce;
= Department of Labor and Industry;
= Department of Livestock;
= Office of the State Auditor and Insurance Commissioner; and
= Office of Economic Development.
Education and Local Government Interim Committee:
= State Board of Education;
= Board of Public Education;
» Board of Regents of Higher Education; and
= Office of Public Instruction.
Children, Families, Health, and Human Services Interim Committee:
= Department of Public Health and Human Services.
Law and Justice Interim Committee:
= Department of Corrections; and
= Department of Justice.
Energy and Telecommunications Interim Committee:

= Department of Public Service Regulation.
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Revenue and Transportation Interim Committee:
» Department of Revenue; and
= Department of Transportation.
State Administration and Veterans' Affairs Interim Committee:
» Department of Administration;
= Department of Military Affairs; and
= Office of the Secretary of State.
Environmental Quality Council:
» Department of Environmental Quality;
» Department of Fish, Wildlife, and Parks; and
= Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to make
recommendations to an agency regarding the adoption, amendment, or repeal of a
rule or to request that the agency prepare a statement of the estimated economic
impact of a proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or directing an agency to adopt
or amend a rule, or a Joint Resolution recommending that an agency adopt, amend,
or repeal a rule.

The interim committees and the EQC welcome comments and invite
members of the public to appear before them or to send written statements in order
to bring to their attention any difficulties with the existing or proposed rules. The

mailing address is P.O. Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a looseleaf
compilation by department of all rules of state departments and
attached boards presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR or Register) is a soft
back, bound publication, issued twice-monthly, containing
notices of rules proposed by agencies, notices of rules adopted
by agencies, and interpretations of statutes and rules by the
Attorney General (Attorney General's Opinions) and agencies

(Declaratory Rulings) issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM Topical Index.
Subject Update the rule by checking the accumulative table and

the table of contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each number and

title which lists MCA section numbers and department
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of existing permanent
rules of those executive agencies that have been designated by the Montana
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through
June 30, 2011. This table includes those rules adopted during the period July 1,
2011, through September 30, 2011, and any proposed rule action that was pending
during the past 6-month period. (A notice of adoption must be published within six
months of the published notice of the proposed rule.) This table does not include the
contents of this issue of the Montana Administrative Register (MAR or Register).

To be current on proposed and adopted rulemaking, it is necessary to check the
ARM updated through June 30, 2011, this table, and the table of contents of this
issue of the MAR.

This table indicates the department name, title number, rule numbers in ascending
order, catchphrase or the subject matter of the rule, and the page number at which
the action is published in the 2011 Montana Administrative Register.

To aid the user, the Accumulative Table includes rulemaking actions of such entities
as boards and commissions listed separately under their appropriate title number.

ADMINISTRATION, Department of, Title 2

I Montana Mortgage Loan Origination Disclosure Form, p. 1231, 2021
I Renewal Fees for Mortgage Brokers, Mortgage Lenders, and
Mortgage Loan Originators, p. 1853

[-1X Bank Debt Cancellation Contracts - Debt Suspension Agreements, p.
1430

[-1X Credit Union Debt Cancellation Contract - Debt Suspension
Agreements, p. 1842

[-XX Reasonable Accommodations and Equal Access, p. 966, 1668

2.4.403 and other rules - Single Audit Act, p. 1325, 2019

2.21.4001 and other rules - Equal Employment Opportunity - Nondiscrimination -
Harassment Prevention, p. 982, 1672

2.21.6608 and other rules - Employee Records Management, p. 998, 1677, 2020

2.59.1505 and other rule - Department Approval of Loan Agreement Form -
Examination of Deferred Deposit Lenders, p. 692, 1365

(Public Employees' Retirement Board)

2.43.1302  and other rules - Operation of the Retirement Systems and Plans
Administered by the Montana Public Employees Retirement Board, p.
1211, 1678

2.43.2105 Basic Period of Service, p. 132, 643

2.43.2608  and other rules - Return of PERS Retirees to PERS-Covered
Employment, p. 1839
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2.43.5002  and other rules - Operation of Volunteer Firefighters' Compensation
Act Administered by the Montana Public Employees' Retirement
Board, p. 1572

AGRICULTURE, Department of, Title 4

4.13.1001A State Grain Lab Pricing, p. 696, 1366

STATE AUDITOR, Title 6

I-VI Insurer Investments in Derivative Instruments, p. 762, 1303
6.6.2801 and other rules - Surplus Lines Insurance Transactions, p. 1857
6.6.3401 and other rules - Standards for Companies Considered to Be in

Hazardous Financial Condition, p. 616, 1128

6.6.3504 Annual Audited Reports - Establishing Accounting Practices and
Procedures to Be Used in Annual Statements, p. 705, 1129

6.6.4601 and other rules - Montana Life and Health Insurance Guaranty
Association Act - Notice Concerning Coverage Limitations and
Exclusions, p. 700, 1367

6.10.502 Broker-Dealers and Investment Advisors, p. 746

COMMERCE, Department of, Title 8

I Administration of the 2013 Biennium Quality Schools Grant Program-
Planning Grants, p. 708, 1304

I Administration of the 2011-2012 Federal Community Development
Block Grant (CDBG) Program, p. 2678, 645

8.94.3726 Incorporation by Reference for the CDBG Program, p. 135, 566

8.94.3727  Administration of the 2011-2012 Federal Community Development
Block Grant (CBDG) Program, p. 710, 1130

8.94.3814 Treasure State Endowment Program, p. 1866

8.99.504 and other rules - Microbusiness Loans, p. 713, 1131

8.119.101  Tourism Advisory Council, p. 1439

(Board of Housing)

[-VII Montana Veterans' Home Loan Programs, p. 1236, 2024
8.111.202  and other rules - Procedural Rules - Qualified Lender Requirements,
p. 622, 1307

8.111.602 Low Income Housing Tax Credit Program, p. 2792, 567

EDUCATION, Department of, Title 10
10.16.3803 and other rules - Special Education, p. 1772

(Board of Public Education)
[-XI English Language Proficiency (ELP) Standards and Performance
Descriptors, p. 1331, 2026
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10.54.3610 and other rules - Content Standards for English Language Arts and
Literacy - General Standards - Communication Arts Content
Standards and Performance Descriptors, p. 1868

10.54.4010 and other rules - Content Standards for Mathematics - Mathematics
Content Standards and Performance Descriptors, p. 1931

FISH, WILDLIFE AND PARKS, Department of, Title 12

I Aquatic Invasive Species Inspection Stations, p. 626, 1132

(Fish, Wildlife and Parks Commission)

12.11.610 and other rules - Recreational Use Rules on the Bitterroot River,
Blackfoot River, and Clark Fork River, p. 767

12.11.805  and other rules - Recreational Use Rules in Montana, p. 83, 901

ENVIRONMENTAL QUALITY, Department of, Title 17

I-VII Electronic Filing of Documents, p. 628, 1135

17.36.103  and other rules - Application Contents - Review Procedures -
Compliance With Local Requirements - Certificate of Approval -
Certification of Local Department or Board of Health - Sewage
Systems, p. 1577

17.50.203 Completion of Shielding, p. 1442

17.50.213 Motor Vehicle Recycling and Disposal - Reimbursement Payments for
Abandoned Vehicle Removal, p. 91, 379

17.56.101 and other rules - Definitions - Cleanup Plan - Release Categorization,
p. 1775

17.56.308 and other rules - Underground Storage Tanks - Operating Tags -
Delivery Prohibition, p. 1048

17.74.301  and other rules - Incorporation by Reference - OSHA Preclusion -
Asbestos Project Management, p. 493, 718

(Board of Environmental Review)

17.8.604 and other rules - Air Quality - Open Burning, p. 2880, 569

17.8.763 Air Quality - Revocation of Permit, p. 2878, 568

17.8.801 and other rules - Air Quality - Definitions - Ambient Air Increments -
Major Stationary Sources - Source Impact Analysis - Source
Information - Sources Impacting Federal Class | Areas - Definitions -
When Air Quality Permit Required - Baseline for Determining Credit for
Emissions - Air Quality Offsets, p. 799

17.30.201  and other rule - Water Quality - Permit Application - Degradation
Authorization - Annual Permit Fees - General Permits, p. 2870, 909

17.30.617  and other rule - Water Quality - Outstanding Resource Water
Designation for the Gallatin River, p. 2294, 328, 1398, 438, 1953, 162,
1324, 264, 1648, 89, 1244
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17.30.1201 and other rules - Water Quality - Montana Pollutant Discharge
Elimination System Effluent Limitations and Standards - Standards of
Performance - Treatment Requirements, p. 771

17.36.922  and other rule - Local Variances - Variance Appeals to the
Department, p. 528, 1548

17.38.101  and other rules - Plans for Public Water Supply or Wastewater System
- Fees - Definitions - Water Supply - Chemical Treatment of Water, p.
521, 1545

(Petroleum Tank Release Compensation Board)

17.58.201 and other rules - Procedural and Substantive Rules - Petroleum Tank
Release Compensation, p. 1, 377

17.58.326  and other rules - Operation and Management of Petroleum Storage
Tanks - Review and Determination of Claims for Reimbursement -
Third-Party Damages, p. 720, 1370

CORRECTIONS, Department of, Title 20

I Expansion of Adult Community Corrections Contracted Treatment
Facilities or Programs, p. 1336, 2027

20.7.506 and other rules - Siting - Establishment - Expansion of Prerelease
Centers, p. 1339, 2030

20.9.302 and other rules, Youth Who Have Been Paroled From Youth
Correctional Facilities, p. 808, 1345, 1821

20.9.602 and other rules - Prison Rape Elimination Act - Licensure of Youth
Detention Facilities, p. 183, 570

JUSTICE, Department of, Title 23

[-1X Establishing the 24/7 Sobriety Program, p. 1246, 2033

23.6.105 and other rules - Removal of a Member of the Tow Truck Complaint
Resolution Committee - Removing References to the Public Service
Commission and Satellite Operations - Clarifying Requirements
Regarding Insurance - Requirements for Safety Certification of Tow
Trucks - Extending the Time Period for Safety Certification of Tow
Trucks, p. 1783

23.6.106 Tow Truck Complaint Resolution Committee, p. 1788

23.15.306 Mental Health Therapists, p. 1585

(Gambling Control Division)

23.16.1802 and other rules - Advertising Restrictions for Video Gambling
Machines - Expiration Date for Video Gambling Machine Ticket
Vouchers - Software Specifications for Video Line Games - Special
Bingo Sessions - Definitions - General Specifications of Video
Gambling Machines - General Software Specifications of Video
Gambling Machines - Software Specifications for Video Multigame
Machines - Bonus Games - Automated Accounting and Reporting
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System - Video Gambling Machine - Hardware and Software
Specifications - Prohibited Machines - Approval of Video Gambling
Machines and/or Modifications to Approved Video Gambling Machines
- Inspection and Seizure of Machines - Manufacturer of Illegal
Gambling Devices — Department Contact Information - Combination of
Video Poker, Keno, Bingo, and Video Line Games - Testing of
Automated Accounting and Reporting Systems - Definitions - Prize
Awards for Live Keno and Bingo Games, p. 1252, 1681

LABOR AND INDUSTRY, Department of, Title 24

Boards under the Business Standards Division are listed in alphabetical order
following the department rules.

24.7.301 and other rules - Board of Labor Appeals - Unemployment Insurance,
p. 195, 573

24.11.2221 Unemployment Insurance Rates for Governmental Entities, p. 1002,
1371

24.17.103  and other rules - Prevailing Wage Rates for Public Works Projects -
Building Construction Services - Heavy Construction Services -
Highway Construction Services - Nonconstruction Services, p. 2681,
102, 747

24.17.127 Prevailing Wage Rates for Public Works Projects-Nonconstruction
Services, p. 725, 1136

24.21.401  and other rules - Apprenticeship Training Programs, p. 2466, 2962

24.26.643 Petitions for Decertification Before the Board of Personnel Appeals, p.
1006, 1372

24.29.1401A and other rules - Implementation of Utilization and Treatment
Guidelines - Medical Services Rules for Workers' Compensation
Matters, p. 728, 1137

(Board of Athletic Trainers)
24.101.413 and other rules - Renewal Dates and Requirements - Fee Schedule -
Licensure of Athletic Trainers, p. 94, 576

(Board of Architects and Landscape Architects)
24.114.501 and other rules - Architect Examination - Landscape Architect
Applications - Education and Experience, p. 1445

(Board of Barbers and Cosmetologists)
24.101.413 and other rule - Renewal Dates - Requirements - Fees, p. 812, 1683

(Board of Chiropractors)

24.126.510 and other rules - Endorsement - Inactive Status and Conversion -
Minimum Requirements for Impairment Evaluators - Prepaid
Treatment Plans, p. 2284, 380
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(Board of Dentistry)

24.138.509 and other rules - Dental Hygiene Limited Access Permit - Medical
Assistance Program Relapse - Dentist Administration of Anesthesia -
Anesthesia Definitions - Committee - Permits, p. 1791

(State Electrical Board)
24.141.405 and other rule - Fee Schedule - Nonroutine Applications, p. 1347,
1588

(Board of Medical Examiners)

24.156.1401 and other rules - Acupuncturist Licensure - Unprofessional Conduct -
Physician Assistant Supervision - Chart Review - Acupuncturist
Discipline Reporting - Continuing Education - Physician Assistant
Performing Radiologic Procedures - Acupuncture School Approval, p.
1591

(Board of Nursing)

24.159.301 and other rules - Definitions - Fees - Faculty for Practical Nursing
Programs - Medication Aides - Prohibited Intravenous Therapies -
Licensure by Examination - Medication Aides - Nurse Reexamination,
p. 1350

(Board of Ouitfitters)

24.171.401 and other rules - Fees - Outfitter Records - Safety Provisions - Inactive
License - Guide License - Determination of Client Hunter Use -
Renewals - Web Site Posting - Successorship, p. 1265

(Board of Pharmacy)

24.174.303 and other rules - Definitions - Examination for Licensure -
Administration of Vaccines - Prescription Requirements - Internship
Requirements - Preceptor Requirements - Registered Pharmacist
Continuing Education - Disciplinary Action, p. 277, 1148

(Board of Private Alternative Adolescent Residential or Outdoor Programs)

24.181.301 and other rules - Definitions - Licensing Fee Schedule - Application for
Registration - Site Visits - Program Administration - Program
Participant Protection - Definitions-Residential Programs - Renewals -
Registration Fee Schedule - Implementation, p. 636, 1684

(Board of Private Security Patrol Officers and Investigators)
24.182.401 and other rules - Fee Schedule - Training Courses Standards -
Curriculum, p. 1603

(Board of Professional Engineers and Professional Land Surveyors)

-1V Professional Land Surveyor Scope of Practice Activities, p. 2288, 385

24.183.404 and other rules - Fee Schedule - Certificate of Authorization -
Application - Grant and Issue Licenses - Uniform Standards, p. 1449
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24.183.502 and other rule - Application Processes for Professional Engineers and
Professional Land Surveyors, p. 286, 920

(Board of Real Estate Appraisers)

24.101.413 and other rules - Renewal Dates - Requirements - Fees - Definitions -
Appraisal Management, p. 1610

24.207.401 and other rules - Fees - Application Requirements - Qualifying
Education Requirements - Qualifying Experience - Inactive License or
Certification - Inactive to Active License - Trainee Requirements -
Mentor Requirements - Continuing Education, p. 2905, 577

24.207.505 and other rule - Qualifying Education Requirements for Licensed Real
Estate Appraisers - Residential Certification, p. 1362

(Board of Realty Regulation)
24.210.667 and other rule - Continuing Real Estate Education - Continuing
Property Management Education, p. 815

(Board of Sanitarians)

24.216.402 and other rules - Fee Schedule - Applications - Minimum Licensure
Standards - Examination - Continuing Education - Sanitarian-in-
Training - Inactive Status Licensure, p. 364, 749

(Board of Social Work Examiners and Professional Counselors)

[-XII Quialification of Social Workers and Professional Counselors to
Perform Psychological Testing, Evaluation, and Assessment, p. 533

24.101.413 Renewal Dates - Requirements - Licensure - Regulation of Marriage
and Family Therapists, p. 550

24.219.301 and other rules - Definitions - Application Procedures - Supervisor
Qualifications - Parenting Plan Evaluations, p. 540, 2038

(Board of Veterinary Medicine)

24.225.401 and other rules - Fees - Examination Application Requirements -
Examination for Licensure - Board-Approved Training Program Criteria
- Euthanasia Technician Test Criteria - Certified Euthanasia Agency
Inspection Criteria, p. 371, 1151

LIVESTOCK, Department of, Title 32

32.2.404 and other rules -Department Livestock Permit Fees - Miscellaneous
Fees - Definitions - Bison Unlawfully Estrayed - Public-Owned
Migratory Bison From Herds Affected With a Dangerous Disease -
Use of Brucella Abortus Vaccine - Domestic Bison Permit Before
Removal From County or State - Livestock Market Releases, p. 1464

32.3.201 and other rules - Definitions - Additional Requirements for Cattle -
Official Trichomoniasis Testing - Certification Requirement - Reporting
Trichomoniasis - Movement of Animals From Test Positive Herds -
Epizootic Areas - Epidemiological Investigations - Exposed Herd
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Notification - Common Grazing - Grazing Associations - Penalties, p.
1470

32.3.433 and other rule - Animal Identification Within the DSA, p. 1053, 1551

32.3.1505 Blood Testing With Salmonella Antigens, p. 1056, 1556

32.8.101 and other rule - Grade A Pasteurized Milk - Time From Processing
That Fluid Milk May Be Sold for Public Consumption, p. 289, 1461

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36.12.101 and other rules - Water Right Permitting, p. 1277, 2043
(Board of Land Commissioners)

36.25.110 Rental Rate for State Grazing Leases, p. 1479
36.25.801  and other rules - Land Banking Program, p. 1618

(Board of Oil and Gas Conservation)
-V Oil and Gas Well Stimulation, p. 819, 1686

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

[- X Montana Medicaid Provider Incentive Program for Electronic
Healthcare Records, p. 824, 1374

37.12.301  and other rules - Licensure of Laboratories Conducting Analyses of
Public Water Supplies, p. 1059

37.34.206 and other rules - Developmental Disabilities Eligibility Rules for
Medicaid Only, p. 312, 1158, 1311

37.34.913  and other rules - Reimbursement for the Provision to Persons With
Developmental Disabilities of Services - Items Covered as Benefits of
the Various Programs of Services Administered by the Developmental
Disabilities Program, p. 1008, 1718

37.40.307  and other rules - Nursing Facility Reimbursement, p. 835, 1375

37.40.705  and other rules - Home Health Care - Personal Assistance Service, p.
858, 1386

37.40.1406 and other rules - Home and Community-Based Services (HCBS) for
the Elderly and People With Physical Disabilities, p. 1077, 1722, 2045

37.40.1421 Medicaid Provider Fee Schedules - Home and Community-Based
Services (HCBS) for the Elderly and People With Physical Disabilities,
p. 896, 1713

37.70.406 and other rules - Low Income Energy Assistance Program (LIEAP), p.
1978

37.78.102  Temporary Assistance for Needy Families (TANF), p. 561, 1313

37.79.102 Healthy Montana Kids Definition of Federal Poverty Level, p. 871,
1388

37.80.101 and other rule - Permissive Licensing Facilities Exclusion From
Subsidy Child Care Program, p. 1815

37.82.101 and other rule - Medicaid Eligibility, p. 1293, 1823
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37.85.212

37.86.702
37.86.805

37.86.1101
37.86.2224

37.86.2801
37.86.2907
37.86.3515
37.86.3515
37.86.3607
37.86.4201
37.87.903

37.87.1303
37.97.101

37.104.101
37.106.1130

37.107.101
37.115.104
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and other rule - Resource Based Relative Value Scale (RBRVS) -
Reimbursement for Physician Administered Drugs, p. 865, 1287, 1700
and other rules - Audiology - Hearing Aids, p. 1628, 1976

and other rules - Medicaid Acute Services Reimbursement - Early and
Periodic Screening - Diagnostic and Treatment (EPSDT), p. 851, 1384
and other rules - Medicaid Pharmacy Reimbursement, p. 1805

and other rules - Children's Mental Health Bureau Rate Reduction, p.
874, 1290, 1708

and other rules - Medicaid Inpatient Hospital Services, p. 884, 1391
Medicaid Inpatient Hospital Services, p. 1625

Case Management Services for Adults With Severe Disabling Mental
lliness - Reimbursement, p. 2807, 449

and other rules - Mental Health Services for Adults, p. 891, 1394
Rates of Reimbursement for the Provision by Provider Entities of
Medicaid Funded Targeted Case Management Services to Persons
With Developmental Disabilities, p. 881, 1389

and other rules - Dialysis Clinics, p. 1811

and other rules - Psychiatric Residential Treatment Facility
Reimbursement, p. 293, 1154

and other rules - Home and Community-Based Services for Youth
With Serious Emotional Disturbance (Waiver), p. 841, 1382

and other rules - Youth Care Facility (YCF) Licensure, p. 2108, 138,
387

and other rule - Emergency Medical Services (EMS), p. 2915, 1153
and other rules - Licensing Requirements for Outpatient Facilities for
Primary Care, p. 2690, 578

and other rules - Montana Marijuana Act, p. 1524, 2047

and other rules - Pools - Spas - Other Water Features, p. 1482

PUBLIC SERVICE REGULATION, Department of, Title 38

38.3.402

and other rules - Regulation of Motor Carriers, p. 1632

REVENUE, Department of, Title 42

-1V

42.8.102
42.9.102
42.11.104
42.11.105
42.13.101
42.14.101
42.14.1002
42.18.106

Montana Administrative Register

Issuing Tax Certificates to LLCs Following Administrative Dissolution,
p. 1988

Telecommunication Services for Corporation License Taxes, p. 1968,
2540, 582

and other rule - One-Stop Business Licensing, p. 1023, 1557

and other rules - Pass-Through Entities, p. 1992

and other rules - Liquor Vendors, p. 2563, 451

and other rule - Mark-Up on Liquor Sold by the State, p. 1642

and other rules - Alcohol Server Training Requirements, p. 2005

and other rule - Lodging Facility Use Tax, p. 44, 461

and other rule - Rental Vehicle Tax, p. 41, 460

and other rules - Property Taxes, p. 1020, 1395
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42.21.158

42.23.107
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and other rules - Validating Sales Information - Extension of Statutory
Deadline for Assessment Reviews, p. 1646

and other rule - Aggregation of Property Tax for Certain Property, p.
1650

and other rules - Corporation License Tax - General and Corporate
Multistate Activities, p. 1107, 2053

SECRETARY OF STATE, Office of, Title 44

44.3.1716

Access to Documents - Fees for Copies of Public Records, p. 1026,
1558

Processes - Procedures for Early Preparation of Absentee Ballots, p.
1658
and other rules - Elections, p. 1662

(Commissioner of Political Practices)

44.10.331

44.10.338
44.10.401

19-10/13/11

Limitations on Receipts From Political Committees to Legislative
Candidates, p. 1539

Limitations on Individual and Political Party Contributions, p. 1542
Statements - Filing Reports, p. 2016
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